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= a Aas in, "DECISIONS 
"DEPARTMENT OF THE INTERIOR : 


ALASKA 
‘ fa “Opinion, March 20, 1948" 


” “Atasia—Lancrnamion oF NuMBER OF Tear Sms. Taar May - BE Occur, BY | 
_ InpivinvaL—Lim ration | OF AMOUNT OF Fish Twat May BE TAKEN aa 
BY. INDIVIDUAL-—A UTHORITY TO _ ALLocaTE Trap Simms TO -Papricunar Ce a 


APPLICANTS.” 


‘Pursuant to the authority in. | section 1 of. the. act of June 6, “4024 3 Stat: ye 
464), as amended by the act of June 18, 1926 (44 Stat. 152); ‘the Secretary — 
may - issue. regulations. to limit the number ‘of trap. ‘sites that may be 
a occupied by any individual, corporation, . concern or. combination, and may eee 
ee limit the amount. of fish that may be. taken, by: means of: traps; by. any - i 
_ individual, corpor ation, concern or. combination. Such. regulations” are e ¢ 
within. the’ authority granted to regulate the extent of fishing and do not . 
: ~ contravene the prohibition in the statute. against the grant.of an exclusive. 
or. several right in the maritime public domain. “Similar. regulations. limit- . 


. ing the catch: of the individual are: commonly found. and. have’ been con- 


sidered » by the courts as a” proper exercise. of’ the. conservation power. 


or. AUTHORITY. OF THE SECRETARY TO REGULATE TRAP FISHING am as 


| eo However, a regulation. to. allocate ‘trap sites. to individuals would ‘be: in Bee & 


conflict: with the provision of the statute prohibiting. the granting of any a 


ae exclusive or ‘several right of fishing and. is sPHErSLOres: unauthorized. 


Be, Mancorn, Solicitor: | : a5 xa ee 
i In connection with the’ authority of ‘this: Department over ithe oe, 
a regulation of salmon. trap fishing in Alaskan ibe my opinion, hae 
been requested on the question: | a. Seagate 
i “Whether the Secretary: of the Interior has laze, authority to limit the num- is : = 
ber of. trap sites’ that may be occupied : by: any individual, corporation, concern, one 


| or. combination, or to limit the. amount of fish that may be taken, by means. of - _& 
traps, by any individual, corporation, concern, or combination, or. ‘to. prescribe a . 


rules for. the allocation of trap. sites to applicants therefor. 


| Separating: this question into its ‘three eee cs am. CE the ae 
‘opinion: (a) that the Secretary of the Interior has legal. authority ee 
~ to limit: the number of trap sites: that may be occupied by any indi- — 
78 vidual, corporation, concern, or combination; (6)*that the Secretary 
: . of the Interior also has Jeet e+ to. “Timit 8 amount of fish oe 


ee 


_ . Not. released for publication in-time for tnclastoix in Volume BT Z, De -. 7 
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o 3 pe may Me ibext oe means of traps, by any individual, conporation, a 


concern, or combination; and (e)_ that, subject to special circum- 
_ stances hereinafter noted, the Secretary of the Interior does not fat a 


power to allocate. trap sites. to particular applicants. | : 

- The authority: of the Secretary of the. Interior to. issue regulations 
r? concerning commercial fisheries in Alaska is ‘defined by the act of 
Congress of June 6, 1924 (48 Stat. 464), as-amended by the act-of — 


| June 18,-1996 (44 Stat. 752). The administration of this act was 


transferred from the Secretary of Commerce to the Secretary of 
the Interior in accordance with Reorganization Plan No. ID (53 


Stat. 1481, 1483, 5 U.S. C. see. ne Sieh Jokes of the — . 


: Alaskan fishing act follow: oe 


SECTION 1. That for the “purpose of protecting ‘and. conserving ‘the fiaiidties : 


a ) of the United: States in all waters of Alaska the. Secretary of Commerce from. - » 


- time to time may set apart. and : reserve fishing areas in any of: the waters of 
Alaska over -which: the United States has jurisdiction, and. within such areas 
may establish: closed seasons during which fishing may be limited or prohibited 
as. he may prescribe. -Under this: authority, to. limit fishing in any area so ‘set 
apart and reserved the Secretary may (a) fix the size and character of nets, fs 
boats, traps, or. other -gear and appliances to be used. therein; -(b) limit. the . 
catch of fish to be taken from any area ; (ce) make such regulations as to time, 
means, methods, and: extent of. fishing. as he may deem advisable. From and 
after .the creation of any such fishing area and during the. time fishing is 
prohibited. therein it shall be unlawful to fish therein or to operate therein any 
poat, seine, trap, or: other gear or apparatus for the purpose of taking fish; and 
from-and after. the. creation of: any such: fishing area in which. limited fishing 
‘is permitted such fishing shall. be. carried. on only during the time; in the man- 
“ner, to the extent, and in” conformity with such. rules and regulations as. the 
Secretary prescribes under the authority. herein given: Provided, ‘That every. 
such regulation made by: the: Secretary’ of. Commerce. shall. be of general appli- 

| cation: within the. particular area to which it applies, and that no exclusive. or 
. several right of fishery shall be granted therein, nor shall any citizen: of the 
_ United States be denied the right to také; prepare, cure, or preserve: fish or 

. shellfish: in any aréa‘of the. waters of Alaska where fishing is permitted. bythe 
Secretary of Commerce.. The. right-herein given to establish - fishing areas: and 
to permit ‘limited: fishing therein shall ‘not apply to. any -creek,. stream, : river, 
or other bodies of water in which fishing. is. prohibited by specific provisions: ‘of 
this Act, but the Secretary: of Commerce. through the creation :of.:such’ ‘areas © 
and the establishment of closed seasons may further | extend ‘the restrictions | 
and limitations: imposed upon fehine hs Bpectoe peorisions: of this | or any. other es 


_' Act of Congress: ee Se 


7 “Suc. 2.. In all creeks, streams, < or rivers,. or. in. any. eaten eboillee. of: water ; in 
| Alaska, over which the United States has. jurisdiction, in which. ‘salmon ‘Tun, a 


ee foe ese he ate oct of June 26, ‘1906 (Ret Stat. £78), : as 


| ‘amended by act of June 6, 1924 (43 Stat. 464); act of June 18, 1926 (44 Stat. 752),-act | 


' of February 28, 1929 (45 Stat. 1348), act of: April 16, 1984. (48 Stat. 594), act ‘of August - 
2, 1987 (50 Stat. 557), act of August. -14, 1937. (50 Stat. 639), act of April 7, 1988 (52 


Stat. 208), and act of July 2, 1940 (54 Stat. 723) + act of June 14, 1906 (34 Stat. 263), ie a3 


7 amended Dy: act of June 25, 1938 (52 Stat. 1174, 48 U.S. C, secs, aia oe 


pe eee ee ee FISH TRAP SITES IN ATASKA 2) ee: rr 


_ Mareh 20, (1942 


and | in ‘which’ now. or hereafter ‘hice. exist racks, ‘gateways, or ‘other! means s by. 2 
which: the number in: a run. may be counted or: ‘estimated with: substantial 


~ accuracy, there: shall be allowed an escapement: of not: less than. 50 per centum - 


OF the total. ‘number, thereof. | In ‘such. waters. the taking. of. more’ than.50- ‘per bas? . 
* a3 centum. of the Tun of such fish is hereby. prohibited. . It is hereby- declared to.-- 


-be the intent: and. policy of Congress that in all. waters of Alaska in. which 


of 7 “salmon run there. shall be an escapement of not'less: than 50. per. centum ther reof, ok 
and if in. any year it shall appear to the’ ‘Secretary. of. Commerce that the run. - — 
of fish in any waters has diminished, - or is diminishing, there: shall be required ae 


a. correspondingly. increased escapement. we ash therefrom. : 


“LIMITATIONS ‘UPON TRAP SITES ‘AND CATCH - 


Basis. eis limiting the number of trap. sites that may : Aa, 


“be occupied by any: person and those limiting the catch of any person 


— involve identical legal questions, the validity of regulations of both : 


types will be considered asa single question, and separate considera- _ 
“tion will subsequently be given to the distinct question of the validity : 


of. regulations for the allocation of trap sites to applicants. a 
| In considering. whether the statute above set’ forth authorizes. 
| regulations of the former type, it will be appropriate to consider 


three questions: In the-first place, the question arises whether regu- 
lations of the character proposed are within the: scope of. the second 
sentence of the Alaskan fishing act, which expressly: confers upon 
the Secretary a power to limit ‘the extent of fishing. In the second 
place, if we find the proposed regulations to be within the scope of - 
this authorization, we may properly consider whither’ the proposed. 
regulations are-invalidated by the proviso in the third sentence of — 
- the statute; which: expressly prohibits. regulations of certain types. 4 
Finally, we may consider whether. the proposed. regulations are in- . 
consistent. with the general purpose set forth in the first sentence .. 
of the statute and amplified in the second section thereof. 

~The ‘first of these questions is the simplest. Tt is clear that a 


regulation limiting. the number of trap sites that’ may: be occupied 


_by any individual is a regulation relating to the “extent of fishing” 


and, therefore, a regulation expressly authorized | by the second 
>. sentence of the ‘statute. It is even clearer that a ‘regulation’ limiting 
the amount of fish that may be. taken; by means of traps, by any 
~ individual: is. a. regulation relating. to the “extent of fishing”: and . - 
therefore expressly: authorized. Certainly the proposed. regulations ~_ 
- affect the “extent of fishing” i in which any individual may engage, 
If it be: argued: that’ the second sentence of the. statute is intended 
_to confer. upon. the: Secretary’ simply a power to impose limits on 
| fishing in general, rather than fishing by any individual, I:think it * 
a _ appropriate t to ‘observe, i in the first, iE DIAees ua no. such, limitation is ca 


= : 
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: oe found i in thes stables or can. n emRAbIy be road into ie tutte anid; . 
in the second place, that even if the express statutory.power of the — 


_ Secretary were simply a power to limit the total extent of fishing, ‘ 


_ regulations limiting” the extent of fishing by individuals would — 
constitute a natural and appropriate method of achieving the larger at 
- result.2 This is true whether or not the. regulations under considera-_ ie 


- ‘tion be supplemented by additional regulations limiting the number ed 
of.individuals that may hold trap sites in any. given season, and 


| ; fa whether or not they be buttressed by other regulations limiting the — : 
amount: of fish that may be caught, or the number of traps that. 


| may be maintained, in any given area. Clearly, it is not necessary. 


rae oe demonstrate hate any particular’ regulation. established by. the ~ 


: Secretary must offer a complete or an exclusive solution of the con- 
. servation problem. To bring any regulations within the scope. of 
the broad diser etion conferred by the statute, it is enough that the 
~ regulation has a natural tendency to ald in 1 the accomplishment of 
the stated objective. ‘a 
Since, then, it is clear that ¢ a Peres ea inte the lings proposed . 
- is -within. the authority conferred by the second sentence of the . 
statute, we may proceed to inquire whether the authority so granted, 
is withdrawn or limited by the proviso to the third sentence. This 
_ proviso imposes three conditions upon the regulation-making power 
of the Secretary. Tt provides, in the first place, that~ every such _ 
: ‘regulation “shall be of general ‘application within the particular 
- area to which it applies.” ‘In‘the second place, it specifies “that 
_no-exclusive or several right. of fishery shall be granted therein.” 
Es And, in the third place, the proviso declares that no citizen of. 
‘the United States shall “be denied the right to take * * fish. 


| eke in ets area of the waters of Alaska where ishing Is 5 


+ OD. 


| ‘permitted a : | 
The first. of these conditions, requiring ie Soietons must be. a 
of general application, is clearly met by the proposed. regulations 


og _ relating to the number of trap sites that may be. occupied, and the ~ 
amount of-fish that may be trapped, by any individual. These regu- 


~ Jations impose the same limitation upon. every citizen of the United cs 


es? ‘States. They offer-no- preferences and no exemptions. | 
The aie condition of the proviso prevents the granting of any. - 
re echuawe® r “several” | right of fishery. Clearly, the proposed - 
a regulations do not grant to anybody an “exclusive” or “several” right. 
of fishery. Rather, they constitute a limitation upon such rights aS 


: a might, be. acquired under the. common Jaw in: the absence of. a 
. conservation statutes . i 4 | oo, 


~ . a See authorities cited at pp. 8-10, infra. - 


ae 
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“Te. may ‘be argued ae while. the proposed regulations ree not, as : we | 
of the time of issuance, grant ' any | “exclusive”. or: “several” right, ae ys | 


oe they might. nevertheless contribute to the creation . of such rights. ~ 


 Ttis. true that ifa given. individual has set traps or caught fish up. 
-. to the maximum limit, he would thereupon be excluded from estab- © 
_ lishing additional traps in other areas. Under these circumstances, | 


: “it may be argued that the right to establish traps or to fish in such | —? 


: areas ceasés to be a right. equally shared by all citizens of the United oe 


: ‘States and becomes a “several” right limited to those: individuals - 


_-. who have not exhausted their limits. This. argument, however, seems . eae 


at to mé to be without. practical, legal, or. logical merit. | a eS 
+e ‘Practically, it. 1s absurd to.say that the proposed. regulation ae Pe 


[ - a several right’ to those individuals who do not establish the maxi- as 


mum number. of tr aps. From-any practical standpoint, the right a Oe ae 
7 generally vested in citizens of the United States to establish fish 
traps: in Alaskan. waters remains a general right. (rather than a 


“several” or “exclusive” right) even: though certain individuals may. 


be temporarily excluded from. the. exercise of that right either | 


: through their own action (as in the case: of one who has ‘exhausted — 


~~ his seasonal. quota or has limited: his right by contract) or by i in- | oe = | 
ae voluntary. circumstances (as in the case of the man who cannot S: 


- catch fish because he is in jail). m2 
Legally, the argument: that. the proposed. oi would sab 


: “ lish rights in severalty is subject to two fatal objections. In the first — oe 
Pity place, the. individual who has selected. the areas in which to exercise: - 
~ his common right to: build fish traps cannot be heard: to complain 


that the regulations exclude him from those areas which he has not: , 


chosen. If there has been any exclusion, it has been self- exclusion, 


-. In the. second place, a right. vested in a general class. from which 
», certain designated, individuals. have been excepted cannot properly 
be called a “several” right. When an individual homesteader, by = 
: acquiring the full limit of land that the law allows to an individual, 
. withdraws himself from the. generality of the citizenry that ey eg 


s thereafter secure. homesteads. on. the public domain, the right: that ee, 
remains in. the public that has not yet. secured homesteads continues a? 


_. to be a common: or: general right and does not become a “several” _ n a . 
he right merely. because. one individual has been subtracted from the 


a - generality. ‘Similarly, under the proposed. regulations, the fact that — ‘i 


nee t given company has established the maximum number of ‘traps _ 


| a. ‘that. the. regulation allows, or caught the maximum number of fish .. 


by trap, does not:transform the right vested. generally in the citizenry | 


| of the United States. from a Fi pee toa “several” right. 


He 
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"Finally, it may. be heel that in - logio,. as. In has a teas % Bee 
ee ‘class to which any predicate or relation is ascribed. does not’ cease. 
ee Se A be a. general class when one.or more individuals are subtracted 

. from | ae a 

» ob conclude, therefore, that whether ie matter be ieee at an ss 

- the standpoint of practical result, or from. the standpoint of legal | 28 
_ analogy, or from the standpoint. of logic, the regulations i in “question. ies 
cannot fairly be said to contravene the statutory prohibition against 
a grant ¢ of. “exclusive. or several right” in the maritime public domain. . 
On the contrary,.the whole effect and purpose of the regulations is 
= toc cut down. the.extent of rights enjoyed, under regulations heretofore 
in: force, by. those individuals. or combinations that. have’ in fact > _ 


tended to monopolize, an. eee portion of the fisheries _ of - 


a 


4 Alaska.’ eee aces. 
~The third clause. of the proviso under cons: doration Tecate ‘that ae 

no citizen of the United States shall be denied the right to take fish 
in. ‘any. area where fishing j is. permitted. . Iam of the opinion that the 


proposed regulations clearly. do not deny to any citizen of the United © 


; i States the right to take fish in any area where fishing is permitted. ——_ 
and therefore. do not violate the prohibition in question. In fact, c 
cer the proposed regulations safeguard. to a higher degree than any... 

| - regulations heretofore in force that. equality of opportunity. ac) a 


the proviso is designed to secure. 


in my opinion, subject to the practical, legal, and. logical “objections : 
_ | already noted in analyzing the second clause of the proviso. Further- : 
_ more, the argument is one that,. if valid, would: be’ applicable ‘to 


On this point, as on the pr eceding point, a technical argument may 
bs. made to the effect that wrder the proposed. regulations certain 


= citizens. of the United States, namely those that have already set ‘ 7 
up. the maximum number of traps. -allowed, would. be denied the > 


right to trap, fish in all other areas. This technical argument is. 


regulations heretofore in existence, as well as ‘to the proposed regula- 


tions. In fact, an attempt has: recently been made to invalidate _ 
7 regulations. heretofore in force, on’ the ground that’ they exclude 
_ certain citizens of the United States (i.e: , lntecomers) from trapping’ 
fish im’ areas’ where other individuals (i. 5 Prior. possessors) are 
- permitted to trap fish: This attack on the regulations was directed => 


in part to the regulations which in effect: provide that when a:fish 


trap has been established by any individual, no other individual heck | 
| may trap fish. within a! ‘radius one > statute milet therefrom. Jn a 


4 See dD. 8, fa. 5, hifral’ 


450 CFR 205. 10.: “This is” the: distance set for the Alaska Peninstla 2 area. The ‘Mistaneé’ 7” 


. varies some in other areas, and the -regulations -in some areas prescribe: ‘the’ distance 7 | 
ae hetween traps and ‘certain oer types, of gear as well as between. traps. oat ‘. 


oe a ae “vISH TRAP ‘SITES IN | ALASKA. toa at ae - oo 


March 20, 1942 e 


< aphalding ne  eaisaoas against this. Siok ‘the United Stites er ee 


2 / Court, of Appeals for the. District, of Columbia took the position that — | : : 3 : | 
the proviso in question. merely. established a_rule of uniformity and 


_ that since the individuals attacking the. regulations: originally. had 


- -e the same legal rights to acquire trap. sites. as anyone else, they. could eo ae MP 
. not. validly: complain. of the fact. that. other individuals had estab- 


a 4 ; lished prior possession. of all available trap. sites (Dow v.Z ches, 128 F. a ee 
B ie (2d) 909). In reaching this result. the court declared : | 


' Obviously : the: limitation. was not. intended to. guarantee ‘unlimited trap - : 


fishing “FH ra 
- ts only other feasible meaning ould ne an equal: or fair ‘oppor vanity fot 7 
we appellant. to: share in the: sites. which: have: been allocated. Ped aes 


oS the proposed regulations are. invalid. 


a Sind! ander’ he proposed regulations, there: would be no. 5 gitoativn ae 


__ of sites to particular individuals, and all citizens of the United States 

ie would have “on equal or. fair opportunity” to share i in the sites made 
i available, the. proposed regulations are. entirely consistent with the 

limitation of the proviso as that. proves has een oe by i 


the: Court of: Appeals.’ | 3 ae 
The foregoing considerations demonstrate that the proposed regu 


‘the number of fale that’ tnay ba’ erapped. by: any individual —come 
within the express ‘auth orization of the second sentence of the statute. . 
and do not fall within the scope of the prohibitory proviso in the 
third ‘sentence. This, it seems to mé, sufficiently disposes. of ey . 
| legal objection to the validity of these regulations. i ous, 
It may be argued, however, that the proposed: regulations: ‘axe. | 
inconsistent with the purpose which the Secretary of the Interior. 
- is authorized:to achieve under. the statute. According to. this..view, 


the purpose of the. statute is to authorize regulations in the interest. 


of conservation ; but the proposed regulations would. have certain. — 
consequences that have nothing to do. with conservation ; therefore : 
_* Underlying this argument is the assumption that 6 an 1 administrator 
charged. with rule- -making | power under a statute is necessarily. pre- 
‘cluded: from giving any weight to any considerations of public policy 


other than. those expressly set forth in the statute., I. find 1 no warrant — i | 
- for any such assumption. Tf an’ administrator may achieve the a ae 
declared statutory purpose of conservation. through several alterna- = 


2 tive types of regulation it is certainly: appropriate for him to consider i eg aoe 

| whether, one type of ‘regulation would. be. more. expensive ‘or less ar 
4 te ‘expensive to. administer than. another, or: would: have a more serious fe On ee 
ton: or less serious effect in a aerap ig existing, Hensportition, arrange.» eee na 


Bo "DECISIONS or THE DEPARTMENT OF Tan INTERIOR [58 1. LD. aoe 


‘taenits, ¢ or aad pent in a more equitable < or - less si cjuitable.< aisaribas | 


o tion of fishing’ rights, even though none of these subsidiary factors = 


be specifically mentioned in the statute.. The discretion which the . : 


_ Statute here confers upon the Secretary to promulgate such regula- 


- tions “as he may deem advisable” necessarily authorizes a considera- 7 
tion of all those factors. which may, in the opinion of the Secretary, a 
help to. determine whether a particular mode of regulation is “ad- - 


visable.” Therefore I am constrained to hold that it is. no valid | 

: objection to the proposed regulations that they may entail socially ee 
~~ valuable consequences ‘not. expressly considered. 1 In the statute, such eo 
kay as the elimination of. monopolistic practices.® : 


There 1s, however, a second: and more. fiindaméntal fo eae eae 


oe the argument that regulations of the type here under. consideration 
would go beyond the purpose of the statute. That weakness is the 
failure to recognize that limitation of the’extent to. which an indi- 
7 vidual may fish i oe and has always | been. considered, : a conservation. ; 
| measure. oe . Po | bas 
Limitations upon 1 the artant of fahing of the. individual are found 
in the statutes and: regulations which have been used as conservation 
measures in every one of the 48 States. In every State, a statute 
- either sets individual catch .limits or delegates the authority to set 
_ such limits to an administrative agency. . Many of these provisions, 
of. course, relate only to sport fishing rather than to commercial 
- fishing, but this is not always true and in either case. they are con- 
servation measures. Many of the States also. limit the number of 
hooks or lines that an individual may use. Three. examples of State. 
| limitation ‘on: commercial fishing are : | : : 


Alabama Code Ann. (Michie | 1928), sec. 27! 61—limits -the 
-oyster take to 8 500 - barrels a week ‘per, ‘person or 
corporation ; ; Xs | 


~ ‘ 


5 In actual practice, though not in law, holder of trap sites ‘are ‘considered owners. It. 
a tr ap site. -is once occupied, others. will not: attempt- to jump it the following Season, The 


: high» cost of trap equipment makes it uneconomic to race for new sites. each season — 


_ (Gregory. and Barnes, North Pacific Fisheries, pp. 52,: 85, ‘fn. 4), and the person who.has 
 -onea | occupied a trap site has his equipment ‘close at hand, giving him an. advantage in 


ae - gaining prior possession each: year. which would be costly to overcome. ‘The result of this 5% 
practical ‘situation. is that trap’ sites are in fact: considered as owned to the extent. that. 


ee they are bought and traded and large. companies can obtain: and: hold numerous. traps. in. 


F  ppite ‘of the fact. that each year ae an trap. sites. are Open to, competion: for : 
Ber possession, 


(Phe seriousness. of the monopolistic. practices ‘that prevail in ‘the. ‘distribution. of oui of - 7 
ate ‘sites in Alaskan waters is indicated: by the fact that about one-half of the total catch of 
salmon in. “Alaska is taken-by fish. traps (Gregory and Barnes, North Pacific Fisheries, - 


 p. 52), and that in 1937 out of 453 floating and pile-driven traps 9: operators controlled 


sr 214. and. the 5 principal operators controlled 171, (Bower, ‘Alaska Fishery and Fur Seal an 


icc elu peat pp. 104, 105 5 j Gregory and Barnes, North zacie Fisheries, D. 105. ) 
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ier Delawaite: Rev. ois (1985), sec. 280T—limits the oyster 
take to 25. bushels a day}. : 


e s Massachusetts Ann. Laws, ch. 130,. sec. 1--timits the number of: aes 


_ Scallops that. may be taken to 10 bushels a day per person. 


~ Limitation on. the catch. per. ‘individual is also used elsewhire. a ; 


a conservation measure. In Alaska the. number of .trout that may . foe B 
be taken by an individual. has-been. limited. by: regulations. of the 


“ae ~ Secretary of the Interior under authority oF. the statute herein under — | 7 


ey consideration. 50 CFR 190.6, 190.7, 190.8. ‘Similar regulations have © 


a been. issued by. the. Secretary: of ‘the Interior with: respect to black : : 


. bass in the. ‘Carolina Sandhills. Wildlife Refuge. 6 F.. R. 3216. a | 
; ‘Analogous to the limitation. of the number ‘of. traps per individual 
- are the present regulations i m Alaska, under authority of: the: legisla- 


tion here considered, which limit. sah boat to. not more. than. four 
‘trolling lines, 50° CFR 201.12, or to only: one seine, 50 CFR 207.9. 


In England and Wales fishery boards have. extensive powers to regu- 


late by. bylaw the maximum amount of fish that may be retained 
_ by any person. 1 in any one. day. ‘(Laws and. Regulations in Summary 
. Concerning Salmon. and Trout Fisheries, p. 8, compiled by T. ‘E. 


-.. Pryce- Tannatt,. ‘Febri uary 1936, Conseil Permanent : International 
~~ Pour L’Exploration de la Mer, Rapports et. ‘Procés- -Verbaux. Des _ 


Réunions, vol. 96.) The Beovines of British Columbia. sets | bag i 
limits per individual for sport fishing. (Special Fishery Regulations i ¢ 


~ for the Province of British. Columbia, Canada, April. 15,°1941, sec. - : 
24, par. 10; sec. 25, par. 2.) The Province of Alberta, Canada, sets. ~ 
. both an individual per. diem. catch. limitation and. an. over-all limita- 


_ tion for the season for the area. (Special Fishery eau for : 2 7 
. the Province of Alberta, March 31, 1988, secs. 3, 10.) Pee 


State courts have upheld catch. limitations per fade dual: aS 


aa: proper exercise of the conservation. power. In State v. V ergaard, 194 


- Wis. 414, 102 N. W. 899, 901, 902 (1905), which involved the viola- 


tion of a provision. limiting the. = of fish” that could be ma 
| transported, the court said: ae 7 oo ae 
"We believe it-has never been sariguaty denied saa it is now. certainly too - 


ee late to deny). that. the. state. has. the right, in the exercise of its ‘police power, a. 4 
ere to make all reasonable regulations for the preser vation of fish-and- ‘game within.:..< ° > 


: cits” limits. It may. ordain. closed. seasons }.. it. may prescribe: the manner. of _ 


‘taking, the times of. taking, and. the. amount to be. taken within a‘ given time, i, 


ae oe as it ey deem. ‘Dest. for the purpose of preserving and perpetuating the general ce te 


stock: * * * >The. modes in which the state may limit the amount to be 


yeu “legally taken. are various. It. may doubtless interdict the: taking of certain ae 


game for a series” of years, dt it deems such course necessary. for. the preserva: 


tion of the species, or it may prohibit the taking of moré than a cer tain: amount ae 


ay), any: one person within @ given time. We do not perceive why It may ‘not a a pe | 
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E also, : asa means ‘of accomplishing thes same end, prohibit the shipment or. date _ an 
- of more than.a given quantity wn a given audits of time. *° * *. : ETtaltes - aa 
7 _supplied.] - | | ar oe 


os Other cases i aipport the oe of a State to regulate. the catia ? 
 .. of fish to be taken per person. State-v. Cozzens, 2 R. I. 561 (1850) ; 


Commonwealth. v. Bailey, 13 Allen (95 Mass.) 541 (1866) ; ‘State ve. | 
| Savage, 96 Ore. 58, 184 Pac. 567; 189 Pac. 427 (1919). oe 
If, then, the limitation of the extent to which an individual may : 


| “fish Tae been considered as a conservation measure and used asa 


—- ‘part of systems of conservation andthe Secretary is granted author- _ : 


 ity,to limit the extent of fishing as he deems advisable, the statutory : 
declaration of a public purpose in favor of conservation does not. | 


render invalid a regulation limiting the catch of an individual by 2 


“en or the number of traps an: individual may hold. 


The argument that the proposed regulations: are invalid becarise i 
—— they may tend to eliminate monopolistic practices, and such practices” 
_. have nothing to do with conservation, is subject to a third fatal 


: weakness. The provision of the statute that no citizen shall be denied 


the right to fish in any area where fishing is permitted ‘requires the ©. 


_ Secretary to give consideration to the effect of regulations on the 
_ opportunity of all to fish so that as equal an opportunity as is possible 


a will result. This provision of the statute is an express statutory : 


= indication of the policy which should guide the Secretary in making — 
: regulations, and the proposed regulations insure-that more citizens 
will be able to exercise > the might than have been able to. ae: so 


heretofore, - : - 
Considering, then, all of ‘he Miscant provisions of ae Aisaean ee 


_ fishing act, I am of the opinion that the act expressly and clearly. ‘ = 
authorizes repulation: limiting the number of trap sites that may be- . 


occupied, or the amount of fish that may be trapped, by bk indi- 


~ -widual, corporation, concern, or combination. . ARs 
_ Apart: from the -statute, the objection may be Saiced ita the abe 
issuance of regulations of the character proposed would interfere » ee 
- with vested rights in the fisheries of Alaska. | : . 
_. The short answer to this objection is that there are no ‘such oe ae 
: rights. ‘One who maintains a fish trap in Alaskan waters -has-‘no ~~ 
| right of ownership i in the site, no right as against the United States; 
and no right of any sort against. any third party except the right 
_ .which any individual on.a public street or on the public-domain 


i may claim, namely, the right that he and his belongings shall a = 


- _ be removed or physically interfered with by any third party. 
The fact that one has occupied the site the season before or: es ae 
ek number of seasons 8 gives. no ‘Breroriptive right to es site. Tdindegt sore 


_ 
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© Pacing 0 Co." aoe & Oo., 5 Alaska 471. (1918) ; Cohunbia a: ae 
Oo. v. Berg, 5 Alaska 538 "(1916) : Alitak Packing. Co. v. Alaska. Se 


.e Packers? Ass'n, 6 Alaska: 277° (1920) ; Alaska General Fisheries ve 
ee “Smith, 7 Alaska: 635. (1927). ; a 
Tt is true that the Secretary of War, andes mais 10. of the Rivers. Sa 


and Harbors Act of March 3, 1899 (30 Stat. 1121, 1151), issues = 
permits which certify that the erection of a fish trap at the. point ae a 


_ named will not interfere with navigation... These permits give no’. | 


property right, and. the War Department makes no determination - ie 
between: several applicants aS to their right to occupy the. trap site. 


The Territory of Alaska issues. licenses to take fish from Alaskan | 


; ee waters, but these licenses confer no property right and-no determina- od i 
"tion. is made between ‘applicants. as to the right to occupy a. trap 60°: 


site. Thlinket Packing Co. v: Harris & Co., supra; Gish Sion 


Co. v. Berg, supra; Alitak. Packing Co. v. Alaska Packers’ Ass’n,- 
supra; Alaska General Fisheries v. Smith, supra; Cummings: Ms 


. Chicago, 188 U. 8. 410. (1903). 


Legally, trap-site holders i in Alaska haven no ownership j in the trap 
‘sites. beyond the common right: of fishery, which depends. entirely 

- upon. prior and continued possession, and. which must be renewed: 
each season by taking prior possession of the ‘site. Therefore new . 


regulations will not interfere with vested-rights. 


. With regard to the proposed regulations ‘here: analyzed, there | is * 
the further consideration that, if issued, no individual would be - 
legally empowered to attack them. To ippoul such an attack, the 


infringement -of some: special right ‘or: interest must. be shown by 


the person attacking the regulations. Dow v. Ickes, supra; cf. 
- Massachusetts y. M ellon, 262 U. S. 447 (1928), and cases cited in” 
note 12 of the court’s opinion in the Dow case. Another obstacle to 


attack upon’ such regulations is that the courts have no power to ~ | 


-direct the Secretary as to the manner in which his discretion shall 


be exercised if the power to exercise. discretion is established. Dow: = | 
v. Ickes, supra, and. cases cited in note 10 of the court’s opinion. in 


that case. | a ae as 
: ALLOCATION OF TRAP. BITES 


The third type of regulation which T¢ am. asked. to sonia evouildd re | 


ie a for. allocation of trap sites to individuals. | This would seem | 
— . to be directly i in conflict with the provision of the statute: that pro- 
. hibits the granting of any exclusive: or several right of fishery. 


- Under. regulations limiting the catch per individual or the number 


of traps per individual, the Department would make no determina- . = at 
_ tion between individuals as to oo relative rights to. aoe pantioular eel as 
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<: ~ trap site: sCsnal a Asap Sites “Foula: continue i depend. upon a 

ces ‘priority. of. possession. Tf allocation of trap. sites were ‘made, “ity. 

- would: amount to s saying who could fish, which would be a grant of 
the’ right’ to. fish to some and'a cael to others: Such. action. ‘is - 


a outside. the authority of the. Secretary under the above-cited act... , 2 


| This opinion, however, does not take into. consideration the possible — a 


-. power to safeguard any special. fishing rights that. may be found to, 7 
be lodged in Alaskan. natives or native communities. Nothing Me ae 


this opinion is ‘intended to cover the question of whether. the: ‘Secre- pits 


» tary of the Interior is or is not vested with any such — pou or 


ee responsibility with respect to. Alaskan natives. . | | Re 
-- The court in the Dow case, after: stating that the statute prescribed | 

7 specific methods: ‘by which. the Secretary. may. limit fishing, noted 
~ that it was not intended to intimate that the statutory enumeration ~~ 
of methods is exclusive. of others.. It: might be added. that other — 
conservation measures that have been used elsewhere might also be _ 
considered by the Secretary if additional regulations which would 


achieve a greater equality in the opportunity to fish are to be issued. 


For example, limitations in the interest of conservation have been. y 
. placed, upon. the number of fish ae sold or Ss Py a 


individuals. 


~ 


The Attorney cae concurred with the foreving opinion on, , 
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LANDS. 


The. Department cannot allay approve - assignments of oil and gas leases. : 


On. allotted Indian lands unless it finds that the leases are still in effect. 7 


Where drilling operations were commenced during the primary term of. an 


_. oil and gas lease, .a showing must be’made that.the drilling operations were a ee 


in. conformity. with applicable. regulations: in order to extend the lease a 


beyond the primary term 


> ; ‘Where. an oil and gas lease provides that should the. lessee be. haaabie! to 
’market-the production from the leased land he may, with the consent of the 


Secretary © of - the. ‘Interior, discontinue - operation of the producing wells 9 


. thereon, a lease may. not be considered in force “beyond. its. primary term - . 
if the lessee discontinues production because of the lack of storage facilities Be? 


unless he has first obtained the consent of the Secr etary of ‘the. Interior, 


_ - An. oil ‘and gas lease may not be extended beyond its. primary term where ™ a a 
neither production nor the eorelodon: of a well: commenced ae the 


spr imary: term is: ‘shown, 


MBE Ranta! OIL) AND GAS. LEASES _ ee oe 


Sul 2 2, 11988 


| Comex; Acting Soticitor. 7" aoc 


ee - You [Secretary of the. Tntetior] awe ae my ‘opinion Son oe | 
a “the question of whether oil and gas leases Nos. 1285, 1288, and 1289. 


edna covering allotted lands on ‘the Crow Indian. Reservation: Montana, oe 


. remain in forcé after the. expiration of their primary terms of 10 i. eee 
years each... Lease No. 1285, on. lands owned by Frederick Alden, 


ne was approved by you on: May 29, 1931: Lease No. 1288, on. amd? 


a owned. by John Alden, was: approved by. you. on August 98, 1931. 


| “Lease No: 1289, on:land owned by the heirs of Mary Reed, deceased 2-22 4, . 
was also approved by you on. August 98, 1931. .'The three leases are 

- on the same lease form. The assignment of these three leases to. the ae 
om Midland Empire Oil Company was: approved by. the Department: on 


January. 16, 1934. The Sun Ray Oil Company now. requests. ap- . 

proval of the: assignment of these three leases to it by the Midland 

Empire Oil Company. The Department’ cannot ‘validly SPO, 
these assignments, unless it finds that the leases-are still in ‘effect. - 

_ Section 2 of each lease provides that the lessee shall hold the land— 


x *  * for the term of. ten. years from and after the approval hereof by: the - 
| ‘Secretary of the Interior, and as much longer thereafter as. oil, gas, ‘casing ; 
‘head: gas. or any one of them, is produced in paying quantities from. said land 
by. lessee, * .* *. or: as. much longer thereafter as lessee is engaged in. com- 
pleting. the dr illing ‘of a well: commenced during the. ten-year term, provided. . 
such drilling is pr osecuted to ‘completion: ‘of.-the well with due diligence,: and 
if. such drilling operations result: in the’ finding of any one ‘of the. substances 


covered hereby, then this lease shall remain‘ in force as long as’ such substance ate 


is: produced in paying quantities : Provided, should lessee be unable ‘to: mar Ket 
the. production from: said land: he may, - with . the eonsent of the Secretary. of | 


the Interior, discontinue the oper ation of:the producing wells thereon and this s 


: ? lease shall vemmain in for ce. notwithstanding such cessation of operations: a 


The primary or fixed. period of 10 years provided. for in ‘cach 


ae pon has expired. The question in each case, therefore, is whether 


at the lease terminated at the end of the 10-year period or- whether: » 


a _ the lease: continued.in force beyond that period. By what is known < pe 


F in the nomenclature of the oil- industry as the “thereafter clause;” _ 
~ contained in section 2 of these leases, each lease specifies with particu-~ 
larity the conditions upon which extension of the lease: beyond. the 


10-year period depends. Unless the conditions specified are met, it 


is firmly established that the lease terminates, not by forfeiture, but . i 


“ és by expiration.of the period fixed. by the contract of the parties. _ = 
. Saoyer v. Potter, 3.8. We (2d) 758. (1928) ; Batten +. Campbell, Love 


o 38. W.. (2d). 760. (1928); ; Pace Lake Glas Co., Ine. ve United Carbon + 
“Oa, 148. So. 699 (1983) ; .. Berthelote. v. Loy Oil Co., 28 P. (2d) 187. 


ee A885 ‘Ledrow Ve, od 156 ae E 510 en Producers? ae = us — 
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. Gas Co. os ve Continental Beauties ie 177 56. 668. (1987 y: 


4 Hoffman v. Overton Refining Co., 110 S. W. (2d) 98 (1937) ; om 


» Stephenson. ve Calliham,; 289 S. W. 158 (1926); J. J. “Fagan & Co. — . it 
_.. v. Burns, 226 N. W. 653 (1929). Neither payment of rent nor ex- 7 
. Guses for nonperformance can avoid that ‘result. Baldwin v. Blue: 


_ Stem Oil Co., 189 Pac. 921. No act or declaration of the lessee gan. 


| revive the lease. Griffith v. Cedar Creek Oil & Gas Co.; 8 P. (2d) _ 


hee, , 407: 1.. And no. notice to. the lessee of the expiration of the lease is ~ : > 
are required. Stephenson v. Calliham, supra; Producers’ Oil & Gas Co. oe 


Ine. v. Continental Securities Corp., supra; Ison v. Edra Lee Oo 
—. & Gas Co., 45 S. W. (2d) 8. With these principles in mind, = - 
as __ Sitmation with. pepe | to each lease will be discussed separately. a 


= | Lease No. 1286. 


Prior to May. 29, 1941, the: Geological se oni a a 7 


: oe : location on this Téasac- On May 28, a few hours before the expiration: — ~ 
ve -of the 10-year period, a well was spudded. On July 28, it was dis- 


~ covered that the well was not on the location approved the Geo- os 


a logical Survey but instead was less than 200 feet from the lease j 


- es a ; boundary: i in violation of your regulations (30. CFR 291, 8), to which : | 
. the lease is subject..(sec. 12). On ‘August 6. approval to. drill the _ 


well was rescinded and-since that time drilling operations have been — 


suspended. The oil and gas supervisor of the Geological Survey — 
at Casper, Wyoming, reports that while he has had oral. discussions oe 


with a representative of the Sun Ray Oil Company since the rescis- 


.- sion of authority to drill on August 6, these discussions were limited 2 ue 


to whether the company would: be permitted. to continue the well =~ 


started. at a location less than. 200 feet from the boundary. There is. . 


- nothing i in the present record to show that after August 6 the com-_ 


pany ever applied for permission to drill on the location sum ae | 


| approved | or on any other location on the lease. | | 
- The provision in section 2 of the lease that it may: be eee 


beyond the 10-year term where the lessee is engaged in completing a _ a 

_- well commenced during the primary term obviously refers toa well. | 
. being drilled in conformity with the lease and applicable: regulations = 
_ and /not, as-in the present case, in violation thereof. Section 2 of .— 
~ .. the lease. provides for the contingency of a well commenced during - 


“ _ the fixed term. Had the well commenced prior to the end of the - a. 


~~ fixed term been’on a. proper location and had it. been completed with - 


Eran a reasonable diligence and dispatch, the lease would undoubtedly have | 
—. gontinued-as long: as the well produced oil or gas in paying quantities. =~ 


However; since ‘no well was commenced in conformity with your. 


| oe ab las during the pee bia period, the Jeers has not. complied - . . 
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. with the coats ander which the lease may ae actended beyond - 


the fixed term, and the lease must be considered. to. have. phe : 
is Sawyer v. Potter, supra; Batten v. Campbell, ‘supra. a oe 

: Had the company made any attempt, after August 6, to drill eon 

| well at a proper location, it might have become necessary to consider 


whether the spudding of. the first well at an improper location was —— 


| | the result of a mistake. or whether: it. was a -willful intent, to violate. 
Stee EHS regulations. However, since no attempt at compliance with the 


lease requirements 1s shown. no. consideration need. ae 2 Baye to this. 
‘Phase of the matter. = | ”) eae | | 


: Lease N o. 1 288. 


‘Under the. “thereafter clause” as vena, in the usual Fil and gas | 
lease-the lease terminates, after the primary term has expired, when | 


: - production stops. In order to keep the lease alive it is not only | 
necessary to take the oil from the ground but the oil must also be ee 


-marketed in order to carry out the purposes for which the lease is 
made... Brewster v. Lanyon Zine Co., 140 Fed. 801 (GC. C. A. 8, 
1905) ; Union. Gas & Oil Co. v. Adkins, 278 Fed. 854 (C. C. A. 6, 
1922); Summers, Oz! and Gas. sec 415. ~ , 

Realizing the hardship of this rule on the lessee. j in “many cases; 
the Department inserted in the lease under consideration: a provision 
by which the lessee could avoid: the application of this general rule. 
This was done by the proviso contained in section 2 of the lease 
that the lessee could, with the consent of the Secretary, ‘discontinue. | 
the operation of pedis wells should he be unable to market the” 


production. Such cessation of operations would not cause a termina- 


tion of the lease, if done with the consent of the Secretary. 

In the present case a well under a former lease had been completed 
- on the land ‘covered by this lease prior to the date of its approval. 
This well had been shut down in 1923 and did not start. to produce 
- again until June 1932. after the effective date of the. present lease. 


. Between 1932 and 1989 this well produced approximately 68,000 | 


barrels of oil. It produced no oil in 1989, 1940 or 1941 until the 


latter part of. August 1941. The record shows. that about: May 71 es ms 
. 1941, the Sun Ray Oil Company, the unapproved assignee of ‘the - 


A Midland Empire Oil Company, placed a small crew. of men on the = : 


~ Jease to get the well i in. shape for production. Oil was produced. 8 


. : from: this well about, August | 20, 1941, approximately one week before _ | : Py 
the expiration of the 10-year term. - The well was shut down shortly 


“a thereafter for repair work and. after the completion of such work — 


. - ~ about 200 barrels were produced : from the well in September. Three | <<. pe | 
ere hundred barrels of oil were produced i in October and iia ee Bean fe 
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650 hae in “November; ae the onic was shit down eas all ‘ | 
— available storage tanks were: filled. There were about 1,500 barrels 
of oil-in storage on the lease when the Sun ‘Ray. Oil Company took — 


over OpeeuenS and the storage capacity on the lease is sai id t to > be Pe 


2,500 barrels. | 
No oili is shown to have, been taken Taney the well : since November 


a 1941. and no sale of any of the oil produced 4 1s shown to have been = 
made since October 1941 when 150 barrels of oil were sold. As~ 
stated. above, the only way the. lessee under these circumstances 7 
could have kept the lease alive after the expiration of the primary 
term: was by. obtaining ‘your consent to the discontinuance of opera- 
tions under the lease because of a lack of marketing facilities. 


Neither the lessee nor the Sun Ray Oil. Company. asked for or re-— 


ceived - your consent to the cessation of operations under this lease 0 = 
because of such a lack of facilities and there is no showing in the 
F present record to indicate that the failure to empty the storage tanks 4 
~ and continue a from, the lease > was due to a L Jack ‘of such | ef 
2x - facilities es te | A é, ie ees 
« Since the balance of the oil produced: has not baeh ald aad since oe 
| : - production was stopped without your. consent it nust. be held that 
oil is not being produced in paying quantities. When such produc- 
tion. stops. the. lease :terminates by its own terms. Therefore, : this 
-Jease must. be considered to have expired. Section 11 of the lease | 
provides that upon the. violation of any of’ the substantial terms 
and conditions of the lease you have the right at any ‘time after. 80 
‘days’ notice. to the lessee to declare the lease null and void. This. 
~~ gection. is: without application to the present. situation where the 
lease has expired. by its own limitations. Stephenson v. Calliham, a 


- supra; Producers’ Ont & Gas Co., Inc.v. Continental Securities Cory Po ic 


Supra. 


i | Lease 1 ‘No. 1289. 


| The record shows that, anders a pre evious ae covering ane land es 
se a well was completed i in. 1921 which produced 985° batrels of oil in a 
- > ‘that: year. Due to an accident which occurred at. the well when an.- 
ae attempt was being made to deepen it, the well. was shut dow nein. 
1929 and has Pemaned shut down ever since except: for short testing - tbe 
periods. The record does not show that the present. lessee ever 


drilled a well on this land 6r opened the well shut down. in 1922. on 
No. production is shown from this lease during the primary term 


| : thereof. Since the present lessee and the pr oposed assignee cannot a 
_ bring themselves within any of the conditions prescribed in section — 


2 2 of the lease, for a continuance of the lease beyond, its. s primary 7 


. Title Iv. of ‘Patt IL of ‘hes ‘Legislative: Atietonsatiie: nee ‘fiscal ee 


crue LODGES, ‘SUPERINTENDENTS, NATIONAL CEMETERIES. a OE ee 


2 _ el 8, 1942 se ee Ae a 
"terms, ie ‘eas must also be held to have expired by its own 1 terms: 
on. August 28, cae : ; : a : 


_ Approved: —. 
Oscar te ere ee ee 
| Assistant PetciheadC _ 2 23 - i ae ee Se ptaaet 


| MAINTENANCE. OF PORTERS’ LODGES. AND EMPLOYMENT oF 
‘SUPERINTENDENTS, AT NATIONAL CEMETERIES — 


Opinion, uly. 3, 1942 


“Natrowan Cmatermems—Porrens’ Lopews—SUPERINTeNDENTS. 


- Whether the Dir ector. of the National Park Service is eequtven’ by Revised eee 
<3, ' Statutes 4873-4875. to maintain a. porter’ s lodge and to employ a superin- an 
-tendent at each of the national cemeteries under his jurisdiction: Held, 
the. Director of: the. National Park Service is not. required: to. maintain a 7 
- porter’ § lodge and: to employ a superintendent, when: ‘in his judgment, the : : 
: continuance of the. office ‘of ‘cemetery: superintendent. and the maintenance in eee 


uae ~ of a porter” s lodge at certain cemeteries, is no eee Justified. ° 
~~ Conzy, Acting Solicitor: os on a: a Cee te a) a ee 
Sections 487 3-487 5 of the Revised cee (Gece. 9 9, 14 Stat. 399; | 


17. Stat. 185; BE. Stat. 240; 24 Ue Ss. Cc. ‘secs. 274-276) provide that’ the RE at 
ae Secretary of War shall cause. to be erected at the principal | entrance ed 
~ of each national. cemetery a suitable. building to be occupied asa 
_. porter’s lodge, and. authorize him to appoint a meritorious and trust-— 3 

~ worthy - superintendent to reside there who’ shall be selected from _ 


= disabled: soldiers of the voluntary or regular: Army. My opinion = | 


has-been. requested as to whether or not these provisions remain _ : 
7 _mandatorily in effect. as to national cemeteries. which have been 
_ transferred to. the: jurisdiction. of the: National. Park Service of. the 7:2. © 
- Department. of the Interior.:. More- specifically, the question is 
whether the Director of the National Park Service is” required | lon 2 
oA maintain a. porter’ S lodge and to employ a, superintendent: at each. of. Phen, 
the national cemeteries. under his jurisdiction, when, in his. judgment, os eee 
the continuance. of. the: office .of. cemetery. superintendent. and the. 


is maintenance ofa porter’ S lodge’ at, certain cemeteries. is no longer ai 


~ justified. My answer Is in The negative for reasons hereinafter set ; 


= : year. 1933, AS amended by. section 16 oF ae at oF March 3, oe : ee 


a : we Stat. _1bIT),: provides: 


See. 401. ~The ‘Congr ess hereby. declares’ ‘that ae serious ; emergency exists by ae 


a reason. of. the: -géner al ‘economic depression } ‘that. it: is. imperative. to’ reduce’ 


ee “drastically ¢ ‘gover: nmental: expenditures; and that such reduction, may be accom : ee _ 


ol. oer S ates nN 
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plished in great measure 2 by proceeding immediately under the provisions of 
this title. — 

| Accordingly, the President “shall ‘investigate ae errs organization of all - 
. executive and administrative agencies of the Government and shall determine. 
| what changes. therein are necessary to accomplish the following purposes : 


-(a) To reduce expenditures. to the fullest extent consistent with the: efficient mae 


operation of the Government ; me 
(b) To increase the efficiency. of the operations of the Government to the 

fullest extent ‘practicable within the revenues; ine y | : 
‘(ey To group, | coordinate, ‘and : consolidate | ‘Gkeciltive and: adininisteutive 

| agencies of the Government, as nearly as may be, according to major ‘purposes ; 


~(d) Lo. reduce the number of such agencies by consolidating those having ~< 


| similar funetions. under a single head, and by abolishing such agencies. and/or . 
such. functions Enel: as. may: not be- onecessary aot the event conduct of the 
Government; co ae 

_ * eel a) To. eliminate overlapping and | duplication of efforts oe -Uitaties 

Pas supplied.] - , as | 

As originally enacied, section 406. of ce act (ar ‘Stats 414) ena 
agencies “created by statute” from the provisions of the act and 

- specifically denied the President the authority to abolish -such - 
agencies. But section 406, as amended by the act of March 3, 1933 - 

(47. Stat. 1517), eliminated: the provision excepting agencies eae 

by statutes. Consequently. it would ‘appear that the act as amended 


authorizes the abolition of..offices or agencies created by statute. in 


the same. manner and to the. same extent as offices or agencies not 
_ So. created. | | 

“Under. the. authority: of ae anaes aici statutory provisions 
Executive Order No. 6166 was issued June 10, 1983 (see 5. U. S.C. 
sec. 182, note (084 and 1940 oe H) Ms Section Q of said Executive order - 
states-in. part: : 


AL functions ‘of administration of public buildings, ‘reservations, national 
_ parks, - national - monuments,:- ‘and: national cemeteries. are consolidated in an 


_.. Office of National Parks, Buildings, and Reservations. in: the Department of . | 
a the Interior, at the head of which shall be a Director of- National Parks, Build- 


ings, and Reservations ; except that where deemed desirable -there may be. 


z excluded from this provision any. public building or reservation. which is: chiefly Be 


- employed as a facility in the work of a particular agency. This transfer and 
consolidation of functions shall. include, - among others, those of the National ae 
Park Service. of the. Department of the Interior and the: National Cemeteries 


and Parks of the War Department which. are located within: the: continental : 
limits of. the ‘United States. ge | ‘ | | 


: . However, Executive. Order No. 6166 was interpreted by dcuale. | 
“Oviler- No. 6228 issued July 28, 1933 (see 5 U..S. C..sec. 132, note | 
(1934 and 1940 ed.)), as transferring to this Department, only 11 


~ national cemeteries. The transfer of other national : ‘cemeteries — - 
within the continental United States was “postponed. until further. i 


| order.” mo The national cemeteries transferred are adjacent to. ors in a 


ee ae "LODGES, SUPERINTENDENTS, NATIONAL CEMETERIES a | 
ae | duly 8 19j@ oa 


the immediate vicinity. of either: a ‘national park’ or pattlefield site Zz : 
which in each case is also under the jurisdiction of this Department. 


: 2 It’ appears obvious, therefore, that: ‘the: cemeteries transferred - were 
_ selected with the view that their administration could be consolidated 


_ withthe administration of adjacent national parks or battlefield =: 
“sites: under a single head. - Moreover, it. is ‘understood. that. certain 


_ of these cemeteries are now full and burial therein has been dis- _ 


- - continued and. that burials i in. several. others: will be discontinued: in’ 


. the near future due to Jack. of spacé.- Consequently as these ceme- = 
' teries become. inactive, if not before, it would: seem even more de- 


| ~ sirable that their administration be’ fully consolidated with the — : . 
_. administration of adjacent parks or battlefield: sites under one head 


or superintendent. Until. this is done, it. would appear that the 


consolidation contemplated by the “act and the Executive orders : it a 


cited will not have been- effected. : | , 
‘Executive Order No. 6166 contains no ) specific directions: as 4 the 


a organization of the work of the successor agency. ‘The allocation: 


-of positions, equipment,’ facilities, ete., is left to the discretion of 


the administrator of such. agency. Section 19 of said order provides: — 


Each. ‘agency; all the’ functions. of ° which 3 are transferred to or nr consolidated - 2 “ae 


: with another agency, is abolished. . ee , - 
’ The records pertaining | to an. abolished agency or a. ‘function disposed of, 
“disposition. of which is not. elsewhere herein. provided for, shall. be transferred. 


baat to the. successor.” If. there be no. successor agency, and. such » abolished agency” 7 


i be. within. a. department, said records: shall be disposed “¢ of as s the head of such - 
department may direct. oe | . 7 
| The property, facilities, equipment. and suppuies employed | in. the “work of. , 
an abolished agency ‘or. the exercise of a function: disposed Of; disposition of . 
which * is not elsewhere herein: provided. for, ‘shall, to the extent required, ‘be. 
tr ansferred to the successor. agency.. Other such proper ty, facilities, eauinmient = 
and supplies. shall be transferred to the Procurement Division. Brae S 
All personnel employed in connection. with the. work of an abolished. agericy 


or function disposed of shall be separated from the service of the United States, : ve oh - 


3 except that the head of: any successor agency, subject. to my: approval, may,: 
within a period of four months after transfer’ or consolidation, reappoint any 


oh, of such. personnel required for. the ‘work oF. the successor agency without. Te: Pe | 


examination or. loss of civil-service status, [italics supplied.] , 


"Section 21 of said Executive order lists the, following d definitions: 7 : 


“As used in this order— soe - } : eae: 
“Agency” means any. commission, dndengidéur: establishment, ‘board, bureau, -_ 
| division, service, or office in ‘the executive branch of the ‘Government. 
_ “Abolished - agency” means: any: agency. which is | abolished, eramay erred, or | 
consolidated. : | 
ae “Successor agency” means any agency. to. ‘which is transferred. some. ‘other : 
| agency or function, or which results from. the consolidation of other agencies : 


2 OF functions, 
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— ““Punetion disposed om means . any | puncton: eliininated or pronsferced., se 


= [Italics supplied] 1. 


Thus, it is. seen. “that andor hie. explicit t tering Sof the Eeetanys : 


7 : ~ order all positions were abolished and. all employees. were separated’ | 
from. the service: in connection with the work of: transferred. func- s 


tions. This means, of course, that. the. offices of the cemetery super-. - 
‘ intendents were abolished and the incumbents. of. such offices were. 

~ separated. from. the. service. It is true, the. administrator. of the . 
successor agency, the Director of the Office of National. Parks, Build- 
ings .and Reservations," in organizing the work of. his agency 
recreated, the positions of cemetery superintendents. These appoint 

ments were, however, not made pursuant to the imandatory’ direction _ 
~ of section 4873 of the Revised Statutes (24 U. S. C. sec. 274), that — 


; a. superintendent “shall” be appointed. They were made pursuant:-to ~ 
the discretionary provision of section 19 of the reorganization order si 


ogee reappointments “may” be- made, the mandatory provision | of 


~~ section 4873 having been superseded. by section 19 of the reorganiza- _ 


~ tion. order. And thé general rule is that the diser etionary authority — 


~~ to create an administrative position carries with it the discretionary a 


Pa authority to abolish it. Of. Higginbotham v. Baton Rouge, 306 U.S. 


| ~~ §85. Nor. does it appear: that civil-service laws or rules prevent. the . - 


. scree of an office in good faith to reduce expenses.”  Fitasimmons ars 
. O'Neill, 214 Til. 494,73 N. E. 797;-Gardner v. City of Lowell, 221 - 


a “Mass 150, 108 N. E. 937, Of. Viited States ex rel. Rhodes v. Helwer- io 


_ ing, 84 B. (2d) 270; Longfellow v. Gudger, 16 F. (2d) 653. The 


work done by the employee. whose office is abolished may, of course, 


a - assigned to another qualified employee. State v. City of Seattle, one 
109 Wash. 629, 187 Pac. 339. Cf. Henry H. Stilling vy. The United 


| States, At Ct: Cl. 615 Garnett &. Brown v. The United States, oe 7 

| Ct. CL OBB. 0 . 
_ When aid. if the positions of ‘cemetery sapernidonte are abel: 
ey ished, it would: appear that. the maintenance of porters’ lodges .as 
such : Syould no longer be required. Property, facilities, and equip- 
- ment of abolished : agencies were transferred tothe successor agency - 


“to the extent required.” -It i is clear from the Executive order that. 


after transfer to.a successor agency, transferred property, facilities, .. 
and. equipment are to be administered by such. successor agency in 


| the same Manner as. other ‘Property; facilities, and ee ad- 


pre . 1 The: Office. of ‘National. Parke, Buildings ata ‘Reservations: established by - ‘Brecutive 
- Order No. 6166 in the Departinent of the Interior, was renamed the National Park Service. 


_.. cby the act of March 2, 1934 (48 Stat. 362, 389).. | 
. 2 Iffective February 4 1939, “the. positions of. cemetery. superintendents. were “covered a hae Soe 
into the classified. service by Execitive Order No. 7916, dated. June 24, 1938. (8° CFR, “ies 


ie Supp.» D. aa 


ae he ee _ OWEN AND 8. ©, MONTGOMERY’ a, Bl 


e Puy 8, 1942 


ie 


ree "ministered by the agency. ‘No restrictions were ro placed d on ‘the Bie 7 ae : 


~ tion of uses of the, transferred: property, facilities, and equipment, 
and there is nothing | to suggest. that new allocations to meet, changte 


: conditions could. not. be made. 4: i Bae BON aang ay 


~The foregoing ‘refers to. auxiliary” or “jnoidental’ property, not. ‘to ; 


on the cemeteries themselves. The cemeteries are required to be main: . 
; tained, and administered as specified i in the statutes in question (24. 


—- U.S. Ce sees. 271-281). This obligation to maintain and administer _ i 


~~ the cemeteries was not. abolished by. Executive’ Orders Nos. 6166. and: 


ae 6228. These. orders provided that the “functions of. administration — 7 


: 0k, national ceméteries are ‘consolidated in an Office of © 
i ‘National Pista Buildings, and Reservations [National Park Serv- Ce 
“ jce].” Thus, there was. merely a. transfer of the obligation to main- 


tain: and administer the cemeteries In question to the National Park 


= Service under the Secretary of the Interior. | 


~ In my opinion, therefore, the Director of the: National Park: Serv: | 
- lee is not required to maintain a. -porter’s s lodge and: to. employ a, 
| superintendent: at: each of the national cerieteries under his jurisdic- a 
tion when, in his judgment, the continuance of the office of a cemetery ee 


io _ superintendent and the maintenance of a porter’ S lodge at certain. — 


~ cemeteries 1s no longer justified. He may assign the. duties of such 
superintendents. to other qualified personnel and | he may | allocate | 
porters’ jode to » other SP RLOnE ae uses. 7 : 


A > Approved: 
ABE Ponies 
Under Seoretary.. 


| S OWEN MONTGOMERY AND 8. ¢ MONTGOMERY (on REHEARING) 
ee Decided July 8, 1942 


‘Deare VALLEY. Nationa ° Moyne, Taisiee Aor: or 4920, 


The act: of, Tune. 18, 1983 (48 Stat. 189, ch. 70, 16 U. 8.6. (1940 ay a <> 
447), which extended. to lands in the-Death. Valley. National: Monument Se 
the laws known as the “mining laws of the United States,” did: not extend ae ea. 


; thereto. the provisions of the Mineral Teasing, Act « of 1920. 
ae MINERAL LEASING AcT OF 1920. | 


ce Me Ss 
alin 





“The issuancé of leases and prospecting permits. for sodium ‘is scree” an 


+ with the Seeretary of the Javerior. 


¥ - “Cuapman,, Assistant Secretary: Sh esac a ee ea 
; On May 9, "1942, ‘the Deccan afttmed: a “Asbision: of the. ae ee aed | 
tissioner. of the General Land One rejecting ee Sacra-_ ae. 
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ie Stnento. 03 034281. and. 034048 hor aa oes permits filed Bi by » 
Owen and S. ©. Montgomery under section 23 of the Mineral Leasing 


: Act of February 25,1920. See:30 U. S. C. (1940 ed.) sec. 261. The - 


land applied for is within the Death Valley National Monument. In — | 


: _ its decision, the Department. held that the proclamation of February — : 


: 11,1933. (AT Stat. , part 2, 2554), prevented the disposition of the lands | 
- under any of the cera laws; that the Mineral Leasing Act of 1920, 0 
- supra, was not applicable to lands within national monuments ; ‘ond = 


. that the act of June 18, 1933 (48 Stat. 139, ch: 70, 16 U. S.C. (1940 7 


bea & ed.) ‘sec, 447 ), which extended to lands in Death. Valley National _ a 
Monument the laws known as the “mining laws of the United States,” 


did not extend. thereto the prosons of the Mineral Teasing of a | 


To) } | _ 
In their consclidated motion. tot ee the applicants 1 renew ra 
- ‘their contention that: Congress intended the phrase “mining | laws of _ 


_. the United States” in-the act of June 18, 1983, supra, to include the . | 

Mineral. Leasing Act of 1920. Their arguments in support of that . 

- - contention consist of references to the fact that the. word “mining” = 
appears in the title of the Mineral Leasing Act of 1920, in the regu- 


lations with respect. to: sodium leases and. prospecting permits, and: 2 
in a decision of the Supreme Court in a case’concerning the leasing . 


-of.naval oil: reserves.2. The same arguments had been set forth in. 


7 the applicants’. appeal, were. fully considered by the Department in ~ 
reaching its decision of May 9, 1942, and were found insufficient to. 
- warrant a conclusion contrary to that reached by. thé Department - 


in its decision. The motion for rehearing presents nothing new ~~ 


- on this point and would therefore warrant. no change in the Depart-_ 
-ment’s decision thereon. United States v. Frank Hervol, 50 I. D. 183. 


- But even upon reconsideration of these arguments, it is still held ~ | 


a that. none. of them is tenable. Since it 1s admitted. that by. virtue of 


the proclamation of February 11, 1933, swpra, the lands in Death. - 
_ .Valley National Monument are not subject, to disposition under any 


of the mineral land laws except to the extent permitted by the act... 


: of June 13, 1933, SUPT A, the sole issue here is whether that act permits. . 


disposition of the lands under: the Mineral Leasing: Act of 1920. 


; That it does not is plain. It permits disposition of the lands for 
mineral] purposes only under “the mining laws of the United States - 
ioe ee subject, however, to the surface use of locations, entries, 


| | or F patents under ores regulations o he Preeenibed ny the rs ‘ 


- 4 Cire. 1194, 52 -L. D. 651, ‘43 CFR 195.1, Particular reference : is made by the applicants 

to the language in 43. CFR 195. 22, 195. 24(f), 195. 26, section 1. : 

-  § Pan American Petroleum. and ; Pransport Co. Vo United States, 273 Uv. 8. 456; 481 oo 
AD): Sees Be eke a es tS y mak tay 


a ee OWEN AND 8. ©. MONTGOMERY tee oe 


duly 8, 1942 


; tary of the ierae ids ‘Like: a, number of other similar cee it Rie, 7. 
-only to the “mining laws of the United States,” a classification 


as distinctly different from the “mineral. leasing laws.” The laws re- 


| lating to mineral lands have been. consistently. administered. by this e —s : 
' Department and have been commonly ‘understood on the basis of — 


that distinction. It is true, of course, that the word. “mining” is — 


“ used in the title of the. Mineral Leasing ‘Act of 1920, cand in the — a 


regulations which have been issued: pursuant to that act. But there 


_ the word is used in-its descriptive sense to characterize the manner — 
. dn which the minerals are removed. It could. not. conceivably be 


_ intended to identify the Mineral Leasing Act of 1920 with the United ~ 


= States mining laws because the two sets of laws represent. wholly | 
different systems of disposal of the respective mineral resources. 


The use of the word “mining” in these few instances in connection | 
with the Mineral Leasing Act of 1920 does not constitute a usage 
sufficient to abrogate the demarcation between the two types of laws. _ 
- Furthermore, the directions in the act of June 18, 1933, plainly. 
refer only to “mining laws of the United States” gedce which “the | 


~ _.surface use of locations, entries, or patents” could be regulated by 


the Secretary of the Interior. The mineral leasing acts, however, 
do not provide for “locations, entries, or patents.” The language of 
the act therefore clearly does not include use of the land. under the 
Mineral Leasing Act of 1920. Nor iis there anything in the legislative - . 
history of the act of June 13, 1938, which could warrant importing : 

into the statute an intention ae to the. plain meaning of the » 
statutory language. 7 | 
The applicants also argue hat the Solicitor’ s opinion of: May 16, 


1982 (M. 27025),-is erroneous in holding that the Mineral Leasing a 
Act of 1920 does not extend to lands in national monuments. It is 


‘not necessary to analyze the validity of that argument. It suffices 
_ to reply that since the proclamation of February 11, 1933, supra, - 
admittedly prevented the lands in Death Valley National Monument 


_- from being subject to disposition under any of the mineral: land 


laws except to the extent permitted by the act of June 13, 1938,” 
supra, the sole issue here is whether that act’ permits disposition: of 


as the lands under the Mineral Leasing Act of 1920, And on that point ~~ ; 


_° the arguments presented by the —— do not ‘warrant reversal be a. 
ae of the Department’s, decision. a4 a 
a . in conclusion it may ‘be said that even. it these lands could be . : 


8 See ¢ act. ot June 22, 1936 (49 Stat. 1817, ch. 700, 43 CFR 68. 0.11). (Gis Bay National. —_— 


=. Monument in Alaska) : act of June 29, 1938 (52 Stat. 1242, eh. 812,16 U.S. C. (1940 ed.) 
. _8eC.. 252) (Olympic National Park) ; -act of October 27, 1941 (55. Stat. 745, chs ual (Organ ae 


ne a z Pane Cactus Npeonel: Monument in Arizona). 


_ 


— 
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Pee eT | 7 


Coney, Acting Solicitor: ee 


; eee of aviane ike ined ae ce of 1920, Ge , Depaitment : : 
~ would: not do’ so. to the present, applicants. . These. lands have been. 


made available. to the Defense Plant Corporation, a Government- 


a owned corporation, for use of the sodium deposits in connection with | 
the production of magnesium. The applicants are_ without. any 
; rights” thereto and the mere fact that they. filed applications. tor. 
the lands confers none.*. The issuance of. a prospecting permit to 
the applicants for these lands. clearly rests in the discretion of the a 


_ Secretary.’ 


_ The motion, for rehearing is. a Pe a 
| 7 eee Denia a. ie 


Mole 


: ; AVAILABILITY OF APPROPRIATED. FUNDS FOR PAYMENTS | UNDER 


. PREEXISTING CONTRACTS 
| Opinion, July 15, 1942. 


AvenopnratioNs—Conrracts—Fuxps AVAILABLE FOR: : Pashiunr, 


A contract made in one. fiscal year is a ‘proper basis. for payments out of: 

. funds appropriated for the following fiscal year (1): when - it was entered: 
into: after the appropriation act for the second. year was passed but before 
that year began ; (2). when’ it contains an option to renew . which, after | 

- appr ‘opriate ‘inquiry. to: See that the price. has not fallen out of line with : 
competitors’ prices, . has, been exercised ; or (By when, although » not con-. 

pe taining an. option to renew, ae appears. that it will be more advantageous 
to the Government to. continue under the old contract. than to enter: into a- 


new one. 


° 


‘The opinion | of. the Solicitor “on. the availability of ae from.’ | 


_ a new appropriation : for: continuing prospecting work under an-old — 

. contract, after. the beginning of a new fiscal year” has been. requested 
by the Director of the Bureau of Mines.. The question is, I believe, 

confined to- problems: arising out. ‘of annual appropriation acts;. I - 

| shall. restrict, my answer accordingly. | Likewise, L understand the | 
el question. to be-asked without particular. reference. to the provision. Of * 22 

the First War Powers Act of 1941t that—... 0 HG Ee Ben fe 


a _. The President may authorize any depar tment or ‘agency of the Government 
Bes exercising. functions in- connection — the prosecution se the. war effort, in . 


| 4 Eniow Vv. Shaw, 50 L: D. 339, 340° (1924) ; ; Walter Keun é Tepataee of Peter Porn, j 


se BB. TD, 699, 702 (1932) ; MeNeit v. Marias, 54 I. D. (383, 885 (1933) ; D. B. Tenking, 


“55 I. D, 18, 14 (1934): | E 
- 5} United States ex rel. Hen Vv. - Wilbur, 233 U. = 414. (1981).; ; Dunn Vv. ; Tekes, 115 reg. 


F. (24) 36, 72 ‘App. D..C. 325 (1940); Wann v. Ickes, 92 F.. (2d) 215, 217-18, 67 App..- 


. “Dd. C.°291; 293-94 (1937) ; 3 ‘United States ex ret. Houghton v. Ickes, 101 -. (2d) 2885 Bie 
re App. D.C. 3247 (1938). ey. te 


-LAct of. December ‘18, 1941, ‘eh, 598, “tit.. 2, sec. 201 (55. Stat. 839, 50 U. cS App, : 
see, 611). a ; - 5" ee. 


TS = CONTRACT. PAYMENTS: our oF APPROPRIATIONS | POR Se ar 


J uly 15, 194 


accordance with regulations prescribed by the President for the protection of eo 


the interests of. the: Government, to enter. into contr acts and into. amendments. 


or modifications of contracts heretofore or hereafter made * * * without .. 


“; regard to. the provisions: of law: relating to the making, performance, amend- - 


ment, or modification. of contracts whenever he deems" ‘such action would. a 


h facilitate the prosecution of the. war. ok ee * 


- - Resort to this provision and to the Treetive’ oie aia to, Te =: | 
oe Secretary of the Interior? the same authority that the President had 


already delegated to the War and Navy Departments*® under it may, 


sé - however, in the case of contracts relating to the “prosecution of the — ~~ 


™ : war, be useful to resolve any doubts that 1 remain. after the discussion a . 7 
i. that follows. oe : | | eee 


There are two eae which must he reckoned with i in | answering. 
. the question that. has been put to. this office : | 


No contract or purchase. on behalf of the United. States shall be nae uniess. 
. the same is authorized by_ law or is. | under. an. vappropation adequate t to” its 
fulfillment. * *. *# ae | : ee 

No executive. department * . * shall eee | in any ole fiscal year, any. 
sum in excess. of: appropriations: made by Congress. for that fiscal year, or 
involve the Government. in any contract or other obligation . for. the future 
' payment of money in excess of such Appropriations unless such contract or . 
obligation ds authorized by law." 7 a 


As far as 1 am aware, it. has } never en dened that thie ae t 
of the statutes. Just cited that. “No. executive. department Te ee So 
shall expend, in any one fiscal year, any sum in excess of appropria- 


-. tlons made by Congress for that fiscal year” requires, if a balance 


left over from the preceding year is used, that. ‘expenditures from — 


; the current appropriation. be cut. down pro tanto. As Attorney Gen- 7 
i eral: Akerman: pointed out in an opinion shortly after this statute _ 
was enacted,® a narrow construction. of this sort would make useless 


ae the provision, enacted at. the same. time, that unexpended balances i 


from any fiscal year may thereafter “be applied to the payment. of 
_ expenses properly incurred during that year, or to. the fulfillment: of 
contracts: properly made within that year.” . In view of this, it is. 


_ safe to say that the provision under discussion is not. a restriction on 
the spending ‘of what. has already. ‘been appropriated, but-is rather - — 
a restriction. against spending more than has been n appropriated either Pa ie 
ie pana de or in n proeong years: ee ee | 


a? 2 Hzecutive Order No. 9056; snebeuiey 10, 1942, 7 FP. R. 964. ee a rc 

8 Executive Order No. 9001, December 27, 1941, 6 F. R. 6787. a. oe ee 7 

| _ * Revised Statutes, sec, 3732 (41. U.S. C. sec. 11). Bos: tae a SS 
’ Revised . Statutes, sec, 3679, as- amended by the act of February at 1906, ‘eh. 510. 


bese (34 Stat. 27,49, 31 U. S. C. sec. 665). 


6 Attorney: General to. the Secretary of War, 13 Op. Atty: Gen. 288, 201 (1870). 
se 7 Revised Statutes, sec. 3690. eh U; : C. sec. ok ne es 


7 _ 692959488 Se a3 


a ~ 
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‘The: purpose of he other portons of these easenens it is quite * 


a clear, j is also to ‘prevent the executive officers of the Government from — 


—outrunning their budgets and to keep them from committing the - 
- Government to future expenditures over which Congress could: have — 
‘no effective control: The Attorney General’s advice, several times 


_. given, against. commitments outrunning the fiscal year in the absence = 
of congressional, permission to make such commitments is -In accord — 


with.this understanding of the statutes.5- ‘So, too, are the holdings 


. of the Supreme Court that contracts made to run beyond the fiscal ~~ 


year. are unenforceable ' against. the United. States after the year in 

- which they are made if that year’s appropriation has been exhausted.? o 
The: Comptroller General has Eaeed his construction of these 

‘statutes. very broadly :1° a | be 

| ‘The general rule relative to re fiscal -year- appropriations by contracts ne 

is that the contract must be made within the fiscal year the appropriation for 


| : which is sought to. be. char ged, that the signing of the contract. must be within . ~ 
the fiscal year, and that. the subject 1 matter must concern a- need arising within 


2 that fiscal year. 


In spite of this or staitemient; however! it 3 is i élear. from. other 
opinions of the Comptroller General and from various decisions of | 
. the courts that payments in a later fiscal year out of the appropria- 
— tions for that year on contracts entered into before the beginning of 
that year are not forbidden under all circumstances.. One circum-__ 
stance under which such payments can properly be made arises when. - 
_ a contract is entered. into after an appropriation act has been passed 
“but before the appropriation is available? For instance, if a de-- 
| partmental appropriation act for the next fiscal year. were approved 
by the President: on June 1, a contract could properly. be made 
between then and June 80 for the following fiscal year and payments 
could be made after July 1 accordingly. The effect of this is that, 
for a time at least, a ‘choice can sometimes be had. between | paying 


. suteted into a paying out of the later appropriation.” | 
‘Similarly, the Comptroller General has approved the making. of _ 
contracts containing an option | to renew or eo: the — of | 


| ‘salting vere ‘General to. the Secretary of he: intesae 27 Op. Atty. Gen. 584. a 
(1909) ; ; Attorney General to the: President, 30 Op. Atty. Gen, 52T- (1916). ‘ . 

-.° 9 Goodyear Tire-and Rubber Co. 2. United States, 276 UL 8. 287. (2928) 5 . Leiter v: 
United States, 271 U. 8. 204 (1926)... 


10 Acting Comptroller General Elliott to the Executive Officer, * ‘The National Archives oo 


“(A-T7918), 16. Comp. Gen. ST. 38. (1936). 


4 Comptroller General McCarl to the Seerueay: of: ‘ite interiors 2 aus. ‘Gen: 780%: 


ae (1923) ; Acting Comptroller General’ Elliott to the Administrator, Rural Blectrification: 
7 Administration (A-85980), 16: Comp. Gen. 1007 (19387); one General Warren to 
. EBe Eostnaster General cape 20 Comp. Gen. 868 ies _ ; 


- 


- repeat Prey 12 He has eR avi since sites is no 5 obligation ie 
7 on the. Government, to exercise the option or: to: give a repeat. order 
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- such contracts as these . are. not unlawful.. He ‘has suggested, how: 


ever, that, ae ‘they run for any. considerable: time beyond the fiscal 


_ year during ‘which they were originally entered. into, it is incumbent. . _ 


on. the Government, agency entering into the contract: to. see. that. the 
prices: called for in the- contract have not, at the time of exercising the — 


“option, fallen out of line with competitors’ prices: to the Government’s 


— detriment. 13 No doubt there: will be occasions on. which Bureau of ; 
~ Mines prospecting contracts ¢ can be s so. framed as to come. within this 7 


class. ie 


A more ‘difficult oridstion. is @kethar « a ate anterea! ‘into in: | 
one fiscal year, before the. approval of the appropriation act for the. 
next fiscal year and without in terms containing an.option-to renew, 
~ can properly be charged 1 to the appropriation for a second fiscal. year 
as far as work done during that fiscal year. is: ‘concerned. :. The Su-. - 
-preme Court, as I have ‘pointed’ out before; has. held' that: such 4 
contract, however worded, does not. obligate the Government. beyond 


~ the fe year: in which. it: was entered: into. ‘This ‘does not’ mean, 


_ however, that the contractor cannot be bound if the Government. 


elects to continue the. contract. Though, so-far as I'am aware,.the - 


courts have never been asked to pass.on. ‘this. question directly, they- . 


have on: various occasions indicated that. this is'the conclusion: that | 


_.they will reach.® The result is that: a contract for more than a year 
amounts to a contract till the end of the fiscal year with an option 
to renew.. The Court. of Claims, in- what 1s perhaps the leading case 
on this subject, put the matter this: ‘way: tees 


. 18 Comptroller: General: MeCan to: ine ‘Secretary. ‘of the interior (A-27844), 9: ‘Comp. 


Gen. 6 (1929); ; Acting Comptroller: General. Elliott to: the: Chairman, Civil Aeronautics 
_ Authority (B-10272), 19 Comp. Gen. 980 (1940) ; * Comptroller General. Warren to the 


’ President, Civil ‘Service’ Commission. (B-15566),. 20 Comp. Gen. 572. (1941). 


Is See Comptroller General Warren to the President, . Civil Service Commission, ‘supra, ae 
“note 12 at. 573:- “You: are. advised: *..* * that the option to renew .*.*.* should be oN, 


exercised only: after: it. shall. have been ascertained: both that funds will: be -available to 


_eontinue . the work for that fiscal. year, and. that. the. acceptance ‘of the. contract for ‘the rie a. eS 
Padeescdlue fiscal. year. “will, be in the ‘interest. of ‘the Government, ‘as evidenced by com- =... 


petitive bids for the. same service seeured within« a ‘Teasonable time peer thereto.” a oe te 
14 Supra, note 9. ; 


os 15 See also Aetomney. General: to ‘the. isceeetae! et the Navy, 88 we “Atty. Gen.: 308, ‘331 x 


(1985) + “The failure . of the. Government to: -comply. with. statutory. requir ements. rela- - 
tive. to publie contracts enacted for the sole pr otection of the Governnient does not. render 
‘such. contracts. void, but only, voidable - at the Government’s. option, . and. only. the. Govern- 


_ ment can. take advantage ‘of. such. failure.” - A like. result has: ‘been. reached by. the ~~ 
_ Supreme: Court in other cases. dealing ‘with the: ‘statutory requirement that. ‘Government uae 
* contracts be put in writing : and filed.- With ‘United States. v.-New York:€ Porto, Rico © : 


” Steamship. Co.; 239 U.S. 88 (1915), compare Clark v. United. States, 95 ou i bas (1877) ; e 


. Erie Coal &- Coke. Corp. ve United | States, 266 Uw..S. 518: (1925). 


“16 McCollum -v. United ‘States, : 17 Ce Cl, 92,104 (1881).. See. also: Runbors vy, United 


~ 


“States, 88 Ct. Cl. 418, 427. “ee : Leiter: v. United aon Be CE ve 907, 909 eee . é . 


apa 271 U. 8. 204 eee FO ate, ge Sa ee eRe 
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| ‘So far ag Begg ‘ene contract cates to that i. e., the then ‘ curr eneT fiscal 

at ‘year it was, Jawfally: made and was binding | on. the defendants, ‘Beyond that— 

ae tr only. force was to give the Postmaster—General each fiscal year. thereafter, ae 
when a new appropriation should be made, the ‘option to adopt and ratify the - 


contract for another year. ‘This he Inight do by express notice to. that. ‘effect, 


"he held. to. have. agreed. 


Tf the option, express or i implied, is “exercised bg the Government : 
it follows that payments not. only can but must be made on such a- 
contract. ‘This result was reached by the Court of Claims 3 inacase — 

in which the Government, having continued to occupy premises 

rented: from. the plaintiff after the expiration of a fiscal year, was ~ 

a held. liable for a full year’s yent instead of merely for rent for that 

“a ‘portion of the year during which. it actually occupied the premises?” : 

» . . This being so, it seems to me equally clear that there is no impediment: — 
. to continuing payments voluntarily. on an earlier year’s contract even. as 

_ though they have to come out of a later year’s appropriation, The — 

' Attorney General some years ago so advised the Secretary of War.8 

“This: conclusion, I may point out, is subject to the. qualification that a 
inquiry . should be made, .as the Comptroller General. requires in the | 


.: or: by entry and occupation of | the ee after the commencement of. the: i 
oo year. OR , eg ee a 

. In other wor as, a ee oe a. term of: years eunded on an anual appr opr ia- * 
‘1, tion is: binding on the. government only: until the end of that year, with a future 
a: option from year to year. till the end of the lease.. Such is the effect. of the 
~ eontract and statutes. taken together, to which the contracting parties, rust be’ 


' 


~~ case of contracts containing an express option, to see that continuance ee 


- of payments serves the interests of the: Government. If itis found 
. that it does so—i. e., if it is found that anew bargain would be more — 
costly to the Government—eontinuance of payments.on an old con- . 
‘tract not only is proper for the reasons I have already stated but - 


is in accord with the policy behind the rule that: Government officers” 


“may 1 not ‘compromise the Government’ S rights t to its detriment.’ ae 


aw Smoot Y. United, ‘gtetes, supra, note 16. OF. Goodyear ire, é Rubber Co. We United 7 


: States, supra, note 9, on the holdover point... 


1815 Op. Atty. Gen. 235, 244 (1877): “Compare, nawevers the: result: haus the original ha 


: contract is made under an act appropriating: a specific amount. for a specific purpose, 


Comptroller Bowers to the Secretary of ‘the Navy, 3 Comp. Treas, 437. (1897). _ 
“19 Bausch and Lomb: Optical. Co.. v., United States, 78°Ct. Cl. 084, 607 (1934), cert. 


ie denied: 292 U. 8. 645 (1984) : “Agents and officers of the Government-have no authority, | 
to give: away the money: or ‘property ‘of the United States, either directly or under the —. 
: guise of. a contract. that obligates the Government. to pay a claim not otherwise enforcible 


te _ Attorney - General to the Secretary of War, -21-Op. Atty. Gen. 244 (1895) ; “Assistant - te 


- against it.” Accord: United States v. American Sates Corp., 27 F.. (2d) 389 (S. D.. Tex... 


1928), aff'd, 82 I. (2d) 141 (C. CG: A. 5," 1929); cert, denied, 280 U. 8S, 574 (1929) ; 
c Comptroller ‘General: MecCarl to the Secretary of the Interior (A-59030), 14 Comp. Gen. 
468 (19384); ' Comptrotler General McCarl to the. Administrator, Federal. Emergency. . 


_ Administration of Public’ Works (A-63089), 15° Comp: Gen. 25 (1935) ; Comptroller 


7 ' General Brown to Secretary of Agriculture (B-214), 19 Comp. Gen, 48 (1939). See ‘also oe 
- J.J. Preis and Co. v. United States, 58 Ct. Cl. 81, io (1928) ;  Vuleanite. Por tland Cement ~ S 


Go: v. ‘United States, 74 Ct. a. 692, 705 (1982). 
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: at aula add that ce that L have sata 18 ‘to be es as anaica: ; s ge. ae 
: ing that it is proper for a Government officer. deliberately to make. 


: a. bargain which. attempts to bind the Government beyond the appro-- : 
i priation for the fiscal year in which ‘it is made”: Quite apart from © 


the fact that. Congress has prescribed | a penalty for officers | and > * 


er employees who enter into such contracts, am it would be unfair. for -_ 


= a Government. officer to mislead a ‘private party. into. believing that. | : 2 
he has an ‘enforceable: bargain when he has not. What I have said i 18.07. 
Z . directed’ only’ toward the: propriety of making payments on such a 


; “contract innocently. entered into-or on a contract which, ‘at the tizhe 


. it was. made, could have been expected to be completed before the ™ | 
end of-the fiscal. year. but, for one reason or another, was not. 


AY contract. made ‘in one. fiscal year, to summarize what. E. oo . oa fal 
| “said, is a: proper basis for payments out of funds appropriated fOr et, 
the following fiscal year (1) when it was entered into after the-ap- 


_propriation act for the second year was passed but before that year 7 


~. began; (2). when it contains. an. option to renew.which, after appro- 
_ priate 3 inquiry to.see that. the price has. not fallen out of line with =~ 
competitors’ prices, has. been exercised; or (3). when, although not 
- containing an option to renew, it. appears that it will be more ad- oe 
-vantageous to the Government, to continue under the old contract Bt os 


“than to. enter into. a new one. 


Approved: | | | 
Oscar L. en ey 
Assistant Secretary. 
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a -“Riewrs. om Was_-Suoron 2339 or ‘THE REVISED Srarores—Sussequonr ‘Ricizr- 
oF-WAY ACTS—TRESPASS. , , , , = 


Status of. right- of-way. clause of section: 2339 of ‘the Revised Statutes. . : 
(1). the. vight-of-way clause . of: section | 2839,° ‘Revised. Statutes, has been 
= "superseded by. subsequent right-of-way statutes; (2) persons ‘constructing. 


, ditches, canals, or: reservoirs. upon the public lands" without | compliance. | See 
with the appropriate depar tmental “Right-of-way: regulations are in. trespass, se. 2 


es & Conny, Acting Solicitor: - 


[have been asked for an. opinion as. cn ether é section. 9339 ot : 
ey “the Revised Statutes (see. 9, act. of July 26, 1866; 14 Stat. 253, 30 | 


20 Cf. Comptroller. ‘General MeCarl to the. Secretary of the Interior, supra, note 12, 


2 Revised Statutes, sec. 3679, as amended by the act of February. at, 1906, ch. Ae on eee, 
. (34. Stat. 27, 48;.31 Uy §. C. -gee.. 665) : a “Any person: violating any provision OF this: 6-6 wo 


—” geetion shall. be summarily. removed from. office. and may: also be punished. by a fine of not. wy: 


ic “less: than one ‘hundred dollars or. by papel Onnene for not less than one month ta 


: 30: A. : DECISIONS OF. THE DEPARTMENT OF THE INTERIOR - “Tea. Dy ee 


a S, _C. see. Bl, 43 U. S. i sec. 5 661)" has io icin = ie ee 
laws in ‘so far as it. acknowledges: and confirms ‘ights-of-way for’ a 

| “the construction. of ditches ana canals,” : | ae 

The: pertinent provisions of section 2339 read as s follows: 


“That. whenever, Eby. priority of possession, ‘Tights to the ‘use of water aor as * 


a mining, agricultural, -manufacturing, or other purposes, have vested. and 
accrued, ‘and the same are recognized and acknowledged Dye the local customs, . 


laws, and the decisions ‘of ‘courts, the ‘possessors and owners of. such: ‘vested : 


- yights shall be maintained. and pr otected. in the same; and, the right of. way for... - 


the : constr ‘uction of ditches. aaa si for the purposes. aforesaid is rely 


i acknowledged: and conyjir med: 9 - Hitalies supplied.J 


Tt should ‘be borne: in naga: it: the outset that the only qtuestion a3 


here presented is’-whether the underlined right-of-way clause of © | 


“-gection 2339: has’ been: superseded by subsequent - legislation. That . 


water rights. may still be acquired under State, laws as provided ine 
the fore part of section. 2339 is not open. to question. California : 
| Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 


oe 4S 155. ‘But water rights thus acquired do not carry with them, as. om 


7 “necessary incidents, rights- of-way : ‘over’ public Tands. oY tah Power a 
| & Light Co. v. United ‘States, 243 U. S. 889, 410, 411. , eae 

Subsequent. to. the enactment of section 2339. and prior to. 1901 i: 
several statutes were passed covering rights-of-way for. the construc- 


tion of. ditches, canals and reservoirs for specified uses. The first 


was the act of March 3, 1891 (secs. 18-21, 26 Stat. 1095, 1101, 1102, 
43 U. S.-C. secs. 946- -949). Section. 18 granted a right- 3 “way | 


AN through public lands to- any canal or ditch company formed for 


oe the purpose of irrigation upon its filing a copy of its articles of in- - 


— corporation with the. Secretary of the Interior. Section 19. required 


canal-and ditch companies to file a map. of their canal; ditch, or. _ 


- reservoir system. for the approval of the Secretary of the: inieao. - : | 


Section 20 made the provisions of the act applicable. to. all canals, ee 
4 ditches or reservoirs. whether: constructed before or after the act and -— 
whether ‘constructed by. corporations, individuals, or: associations of 


y individuals. . ‘Sections 18 to 21. of the 1891 act: were amended by 
section 2 of the act of May .11, 1898 (30 Stat. 404, 43 U. S. C. sec. 


et 951);. which | provides.’ that: rights-of-way granted for. irrigation. - 
-» purposes “may be used for purposes : of water transportation, for 


_ domestic purposes, or for the aaa ean, of power, as subsidiary to. 
the 1 main purpose of. irrigation.” | 


“January 21, 1895 (28 Stat. 635, 43 U. 8. C. sec. 956), Coe. ‘ 


"ahr passed an act authorizing the’ Secretary of the Interior “to permit: the 


“use,” under. regulations to. be fixed by him, of rights-of- “way through 


Pee : public lands not aie the limits of parks,” forests, and. reservations | < 


ae ee RIGHTS. OF-WAY FOR DITCHES AND CANALS. 31 
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: for tramroads, ‘canals: or reservoirs by citizens or any association of 


.. Citizens © Camel: in the business of. aoining or ‘quarrying or‘of | 


cutting. timber and manufacturing Jumber.” In’ passing this per- 


__ missive-use act of 1895, Congress must have intended that miners — nes 
oo and lumbermen would not thereafter have the unrestricted . right. 

- ‘given. by section. 2339 to. ‘go upon public: lands and accmire a diag Pees 
_— On Way by merely constructing a ditch or a canal. es : te. ts 
_- By the act of May 14, 1896 (29 Stat. 120, 438 UeS: C: sec. 987), or 


te Congress amended the act of January 21, 1895, by authorizing the | 


oe Secretary of the Interior “to. permit the use” ander regulations fon ee 
be fixed by him of rights-of-way upon the public Jands and forest ; 

-. reservations by citizens or associations of citizens “for the oe . 

- . of generating, manufacturing, or distributing electric power.”:: In — 


: eS passing this: act Congress must have intended -to take rights- Lof-way ae 
- for power projects from under. section. 2339. ‘The Supreme. Court: 


has so held in U bah Power & Light Co. V United chain 243 U; 8. 
889, 410, 411. : i 
‘Congress again “giiended ee act ‘ot Ji anuary a1, 1898, = passing 


~ the act of May 11, 1898 (30 Stat. 404, 43 U. S.C. sec. 956), which 
| authorizes the Secretary of the Interior “to permit the. use”? under 


. regulations to be fixed by him, of rights- -of-way upon public. lands © 
— not within » any. park, forest, . military ~ or Indian reservation for 


<. canals. or reservoirs by. any citizen or association of citizens “for the os : | | 
7 : ‘purposes. os ‘furnishing water for domestic, public, and. other bene- age : 
i ficial. uses.” Thus it is seen that the permissive-use act. of: 1895, ae ee oe 


which apntied: originally. only to miners. and lumbermen,.-was ex: — . ye 
_ panded. by amendment in 1896 to include rights-of- “way for the 


; : Manufacture and’ distribution of electric power, and was further ce 
expanded by the 1898 amendment to include rights- -of-way for. fur- © 


: “nishing: water. for domestic, public,. and other beneficial uses... 
__» Then came the act.of February 15, 1901 (31 Stat.790, 48 ie s. Cox 
_. sec. 959), which. was undoubtedly intended to cover’ tights-of: way for — 
. canals, ditches, and reservoirs for al purposes and to. replace. the 


_. previous acts. which only” partially | cover _ ‘such. rights- of-way... i n ee 


> its. legislative history the need. and. ‘Purpose of the. ‘1901, act were a. 
stated. to be as follows: . ...- 


_ Sections 2239 [2389] and: 2340 of the Revised Statutes, the ae of ‘March 8 


we - 1891 (26 Stat..L., 1095, secs. 18-21), *- * © ‘the act’ of May 11, 1898 (80 orak 
Stat. L., 404), relating to. rights of way for ditches, canals, and reservoirs... - 


.- over: the public - lands and. reservations. of the: United: States, are so.-confused = ra 

a’ and SO- fragmentary in their. nature that the Department is - greatly. embarrassed | = ! : 
in their administration. For instance, the act of. March 8, 1891 (26.Stat. L.° 7. 
a 1095), grants rights of way. for ditches, canals, and reservoirs. used for the ee 
: -_ purposes of ‘irrigation, and the act of: ee us 1898. (80. Stat. i A048 2 in. Ate as . 


a. 
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-second | section authorizes the use of these ‘rights of way for. other specified : 
| ‘purposes. The later act, however, instead of granting: rights of way for these 


newly specified: purposes, merely enlarges and extends the uses to which rights 


of way. granted for the purposes of irrigation may be applied. Thus a right 


a : of way cannot be. obtained where it: is intended to use the water exclusively. as 


a means" ‘of. creating. power to run an. electric or. manufacturing plant or in~ 


- hydraulic or placer mining, although when a right of way is’ once obtained — a 


_ for irrigation purposes it may’ also” be cused nor. these. other purposes in a as 
subsidiary way. oan 2 
The several. acts relating to fis ‘subject should be. brought together. ana tks 


: harmonized in anew act, the terms of which should be broad. and comprehen- 
sive enough. to afford the widest. possible Use, for all. beneficial purposes, of the | 


waters on the public lands and reservations of the United States, so Jong ‘ag 
- the same is consistent with the. preservation of the. public interests and - ‘the 7 - 


attainment of the purposes for which the various reservations are. - established. es 


aay [italics supplied. . 


| “The: provisions of the 1901 et, (31 | Stat. 790, 43 U. s CG sec. . 959), : 
are clearly comprehensive enough to cary out these DUrpoes It 
provides: 7 nee ee 


‘That the Secretary of at Interior Phe aha ‘hereby | is, authori ed and empow- 
ciel ‘under general regulations to be ‘fixed by. him, to permit the use of rights 
of way through the public lands, forest and other reservations of the United 
States, and the Yosemite, Sequoia, and General Grant national parks, Gali- . 
. fornia; for. electrical plants, poles, ‘and lines for the generation and distribution — 
of electrical power, and for telephone and telegraph purposes, and for canals, 
_ ditches, pipes and pipe lines, -flumes, tunnels, or other water conduits, and for 

water’ plants, dams, and reservoirs ‘used. to promote irrigation or mining ‘or. 
quarrying, or the manufacturing or cutting. of timber or lumber, or the supply- — 
ing of. water for domestic, public, or any other beneficial USES to the ‘extent-of 
the ground. occupied by such. canals, ditches, flumes, tunnels, reservoirs, or 


other. water conduits or water plants,’ or. electrical or other works permitted — 


hereunder, and not to- exceed fifty. feet on each side of the marginal limits 
thereof, or not to exceed fifty feet on: each side of the center line of such pipes 


and pipe lines, electrical, telegraph, and. telephone lines and ‘poles, by any 


— citizen, association, Or. corporation of the United States, where it is: intended 
a by such to exercise the use permitted. hereunder or any one or more- of the: 


ay purposes herein named: [Italics supplied.] 31 Stat. 790. 


But the 1901 act promptly received an sdininiaatios constriction - 
‘ which I should have thought, as-an- original. question. of statutory 
| interpretation, to have been not only illogical but in certain respects 


unwarranted. In departmental regulations issued July 8,.1901 (31 — 


| a L. D. 13, a seen ee 43 CFR 2A. en) the a act is s construed. 
as follows: ie | 


: This. ‘act, in ree terms, authorizes the Secretary of the. interior, under: 


= re “egulations to be fixed -by. him, to grant ae to use rights of way y pees ee 


| Prenat report of. the Secretary of the Interior, 1899, PP. 6-1, adopted by H. Rept an 


om - 1850, 56th Conz., Ast sess, 


“Saat 
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era “the: public 1 Tands: sos and. ‘other: reservations of the United States; and: the. a 
~ Yosemite, Sequoia, and General. Grant national parks in California, for every > 
. purpose contemplated by acts of J anuary: D1, 1895 (28 Stat., , 635), May 14, 1896 pee 
(29 Stat., 120), and section 1 of the act of } May 11, 1898 a Stat., Seu and aes ae 
_. other purposes additional thereto, *. *. *,. 


_ Although this act does not expr essly repeal any ; provision of law Peslatae to 
the granting. of permission to use rights. of. way, contained in the acts referred . 


: to, yet, considering the general scope and purpose of the act, and Congress . = 
: having . B®: * embodied, therein the main featur es of the former acts relative © 


ito. the granting” ofa mere pertnission or. license for such use, it is evident that, 


he rR for purposes of administration, the later act. should control in so far as. the. Pee 
game. pertains to the. granting. of permission. to use rights of way. for purposes _. 
'. therein specified. — Accordingly all applications. for pernvission to’ use’ rights of | 
ok VEY for the purposes. specified in. this act must be submitted thereunder. Where, pe oe: 
however, it is sought to. acquire a right of way for’the main purpose of irriga- = 
. tal tion and for public. or other purposes as. subsidiary thereto, as contemplated 
_ | by sections. 18 to 21 of. the act. of March 38, 1891 (26 Stat.’ 1095), and section 2 
aes of the act of May 1, 1898, supra, the application must: "be submitted in. accord: 
ae” | ance wi in me fe existing regulations a under Ls acts. | | 


~ 


The: quoted regulations. do not. ‘specifically. mention: the effect of oe 


- the 1901 act’ on the right- of- “Way clause of section 2339, but they 
- provide . that. ‘applications for. rights-of-way for ‘every purpose _ 
~ covered by the. ‘prior permissive-usé acts’ must be submitted under 


. the 1901 act and that ‘rights- of-way for irrigation. purposes and. - 


“purposes subsidiary. thereto must. be submitted undet the regulations - 
“issued. pursuant to the 1891. act, as amended. This interpretation 


ee - of the effect.of the 1901. act was probably based on. the assumption - 


sa that. the right-of-way clause of section 2839 had been superseded _ 

by the'several subsequent. right-of-way acts which were harmonized a 
and consolidated by the 1901 act. The. reasoning relied. upon. by | 
the Department. to. arrive at. the conclusion that. the: 1891. act,-as 

aor amended, had not also. been. superseded. by the 1901 act, is not dis- 

closed. “However, the ‘Department has adhered. to substantially. the 

_ same regulations. since 1901, a period of 40 years. In answer to-in- ~ 

— quiries with respect, to. the ‘acquisition of rights- of- way for ditches, : 
canals and. reservoirs, it. always designates a statute enacted. subse- 


quent to section 2339 as..covering the proposed use and states un- . 


: equivocally. that the statute and the regulations thereunder Toust é . aa 
28 be complied with before any right- of-way can be acquired. aa 


On. the other: hand; certain. departmental memoranda and. letters 


ver have been written from time to,time which seem to:hold that rights- | 
aot -way for the construction of ditches, canals. and reservoirs may. | 
still be. acquired for any purpose, except perhaps for the primary . 
‘purpose of: generating and - ‘distributing electric. power, under the 


cae -of- eee clause | of section — and. without complying with e a 


at ae "DUCISTONS OF THE | DEPARTMENT or THE INTERIOR ea. D. 2. = 


: tise statutes or the siectannil aca covering on veatie ? 


subject matter. - “See, for example, the First Assistant Secretary’s 


. letter to the Attorney General dated March 11, 1940, and the letter — | 


of the Counsel at Large to the Executive Officer of the. Alaska Game. - 


‘ee Commission dated August 20, 1940. 
_ The inconsistency | between these memoranda and iettere a the 7 
: position taken by the Department in its promulgation and adminis- — 
tration of right- -of-way regulations covering . canals, ‘ditches and — 
reservoirs cannot. be reconciled. It is essential, in the. light of ques: 


tions now arising in connection with rights- of: “way, ay this. in 
7 _ consistency be resolved one way or the other. 


The leading case on the subject is Utah Power & ‘Light Ge eS 


| _ United States, 243 U. S. 389 (1917). The weight of authority prior 
‘to that case was to the effect that the right-of-way clause of section 


| 2339 had not been superseded. and that subsequent right-of-way acts 
were in part materia. United States v. Utah Power & Light Co.. 
208 Fed. 821, 823, (1918). And since the Supreme Court’s decision: | 
in 1917 it appears to. have been generally assumed, without much 
thought. or consideration, that the Vtah Power & Tone case applied © 
- only to power projects. See Annotations to-section 661 of title 43 
of the United States Code, Annotated. I-have not found a case, how- 
ever, which has. fully considered and decided, in the light of the 
Supreme Court’s decision in that case, the question of whether o: 
— not the right- of- -way clause of section 2339 has been superseded witl 
respect to Hee or ay, for a ane other than electric. Powe ne 
projects. | | 7 
In the U tah Pode & Light case. the: ‘company ‘dicwaiea to rely 
- upon section 2339, ‘as supplemented by section 2340,? to support. its 
claim to rights- erway for dams, reservoirs, etc., vised for the purpose 
of generating electric power. The Government lands upon which 


_ the dams and reservoirs were constructed were within. a national. 
. forest reserve. Part of the company ’s works was constructed before 


- and part. after the reservation was created, but all were constructed ~ 


after 1896 and nearly all after, 1901. The Government contended. — 


~: . of course, that either the act of 1896, covering rights-of- “way for_ 
power purposes, or the act of 1901, covering rights- of-way for all 
beneficial. uses, or both, had ‘superseded the right- -of-way clause. of mee 


a section 2339. The Supreme Court upheld the Government’s con 
_ fentions; als as 3 follows ae U. S.. 389, AO5, 406, 407, 410, 411): : 


2H AY ee eases or pre- emption or homesteads allawsi: ‘shall ne subject to any . 


a vested and accrued water- rights, or rights to ditches and reservoirs used in connection © a 


“ss with such water-rights, as may have been acquired under or meena ea the Piecotine o 
- section. : Rev. Stat., sec. 2340, . : | | 


a, 


ans ee “-RIGHTS-OF-WAY FOR DITCHES. AND. CANALS | a BBS: 


Tuy 16, 1942 


“The gee position taken’ oo the. defendants is: that nel @laiths - are e amply. oe 


. 7 sustained by. secs. 2339 and 2340 of the Revised Statutes, originally” enacted in ; 
1866 and-1870.. By them the tight of way over the. public. lands. was granted - 


- for ditches, canals. and. reservoirs. used in. diverting, storing and carrying water .. , 


: for “mining, - agricultural, ‘mmanufacturing and other purposes. Me The extent’ of... 


the right of way in point of width or area was not stated and the grant was - 


ve “noticeably free from: ‘conditions. . No application | to an administrative officer ene 
- was. contemplated, no consent or appr oval by ‘such, an officer was required, and- 
-no direction was given for noting the right. of way upon any record, Obviously. .- 


a this. legislation was. primitive. . At that time works for generating and distr ib: os 


-uting electric power were unknown, and. ‘so were not ‘in the ‘mind. of Congress. 


7 Afterwards: when they came into use it was found - that this legislation was ee 


at best: poorly adapted to their ‘needs. It. was: limited to ditches, canals and. : 
reservoirs, ‘and did not cover power houses, transmission lines or the necessary .— 


subsidiary structures. . In. that. situation, Congress passed the’ Act of May “14, 
~ 1896, ec. 179, 29 Stat. 120, which related. eee to rights ‘of way for electric. 


power. purposes, 7 


| eo ; : oe a ee Bo ee, OF ‘eo 


| We regard it ‘as plain that this act superseded. secs: 2339 and 2340 in’ so- far. 


as they were applicable to such rights. of way. It dealt’ specifically with that’ 


“subject, covered it fully, embodied some new. provisions and evidently was de- 
“signed tobe complete in itself. That it: contained no express ‘mention of ditches, — 
canals and reservoirs is of no significance, for it was similarly silent respecting 


power houses, transmission lines and. subsidiary structures. ‘What was ‘done riley 


was. to provide for. all in a. general way without. naming any of-them. 
As the works -in question were constructed after secs. 2889 and 2340 were 
- thus superseded, the defendants’ claims receive no support from those sections, 
Es 5 eo 3 ae ; ok ee. a: 
In the oral and written arguments counsel have. given much attention to the 
Act of February 15, 1901, ¢. 872, 31 Stat. 790.. On the part of the Government | 
~ it is insisted that, the comprehensive - terms of the act and its legislative history 
‘ conclusively show ‘that it was adopted asa complete revision. of the. confused 
. and fragmentary right-of-way provisions found in several earlier enactments, — 
including those already noticed, ‘but this: need: not be considered or decided. _ 


now beyond observing that the act obviously. super seded and’ took the place. ee 
of the law of May 14, 1896, supra. The act empowers the Secretary of the — 


' Interior, “under general regulations to be fixed by him,” to permit the use of | 
Tights of -way through the public lands, forest. reser vations, etc., for any one 


: - or more of several purposes, including the generation ‘and distribution of electric 


-* aot before. mentioned. [Italics supplied.] 


- power; carefully’ dejines- the extent of such -rights’ of way and. embodies pulee 

visions. not found in-any of the earlier enactments. = bs : 
. Much ‘is said: in the briefs. about: several congressional enactments providhiig: - 
or recognizing that rights to the use. of water in str eams: running through. the ee 


‘public lands and forest reservations may. be acquired in accordance with. local re: 


7 laws, but: these. enactments do not. require. particular mention, for. this’ ts not 
a controversy over water-rights. but over rights of way through. lands of the : 


United States, which isa different matter and 48 so. treated im the. right-of-way ; L 


: - Obviously, the: Court limited: its. decision to ieee power purposes - 
as because rights-of-way. for such MEEED Ose ‘were very ones. at issue. | 


mee 


to have superseded the right-of-way clause of section 2339, and which 


- “was in turn held by the con to have been. superseded by the act BOF: 
1901, provides: | : i 


2 “hat the Secretary of fie Interior be, Gan hereby is, ‘authorized: ‘and. empow- | 
age ered, under general. regulations to be fixed by him, to permit the use of right a 
. of way. to the extent of twenty-five feet; together with the. use of necessary e ; 
, ground, not exceeding forty acres, upon the. public lands and forest ‘reservations’ _ _ 
of the United States, by any citizen or association of. citizens: of ‘the United 2 
~ States, ‘for. the. purposes, of " generating, manufacturing, or _ distributing electric re 


“power. ees 


| —o domestic, public, and other beneficial. uses: [80 ae ea 


In go: y far s as their effect upon the right-of-way provisions of section” aa 
. - 7 2339. is concerned, the analogy between these three acts appears to © - 
7 ne complete. All'are ees in time to section 2339 5 all embody: = 


a Se 


ee a 36 " DECTSTONS OF THE DEPARTMEN‘* or THE INTHRIOR tarp 


But ies reasoning Of oie Court is persuasive that ihe Pitts! | 
~ 7 elause of section 2339, which the Court held had been superseded 
 in-so far as: ditches, panel: and reservoirs for electric - ‘power. were — 
oe concerned, ‘must also be held to. have been superseded aS to: rights- ” 
of “Way. for canals, ditches and reservoirs | for all purposes. = . 
Let us examine, in the light of the Court’s decision, the several ~ 
oe vight- of- -way acts which were intended to: be brought. together and 
_ harmonized by the 1901 act. First, let us consider the permissive. 
use act. of 1895 and its ameridments... The act. of Ji envi 21, ies 
a (28 Stat. 635, 43 U. S. ©. sec. 956), provides: | 


a4 That the Secretary of the Interior be, and her eby is, authorized ane enmowe | 

_ “ered, under general regulations to be fixed by him, to permit the use of the — 

: “yight of way thr ough the public lands of the United States, not within the limits’ 

ee ae of. any park, forest, military or Indian reservation,. for. tramroads, canals or ‘s : 
: . reservoirs. to. the extent ‘of the ground occupied. by the water. of. the canals co 
ae . and: reservoirs and. fifty. feet on each side of the marginal limits. thereof ; or 
Pe fifty feet on each side of. the. center line of the tramroad, by any citizen. or any . os 

- association. of citizens of the United States engaged in the business of mining ae 

a br. quarrying or of cutting timber, and manufacturing lumber. ‘ [28 ‘Stat. 635.1 


8" 3 ~The act of May 14, 1896 (29 Stat. 120, 43 U.S. C. ‘sec. 957): which _ : 
Saas sinended the 1895 act and which was held by the Supreme Court  - 


2. Cention cot she acct May 11, 1898 (30 Stat. 404, 43 5 U. S. Ce ‘sec. = : 
. 956), which also amended the 1895 act, provides: | | re. 


“That the Seer etary: of the Interior be, and’ hereby is, authorized and. empow- ~~ 
= Yue: under general regulations to. be fixed by him, to. permit. the use of. right. 
- of way upon the public lands of the United States,. not. within limits of any e 
a park, forest, military, or Indian reservations,. for tramways, canals, Or. reser: ne 
_voirs, ‘to the extent of the ground. occupied by. the water of the eanals.and ~~ 
a Teservoirs, and ‘fifty feet on each side of the marginal. limits thereof, or fifty | . 
. feet on.each side of the center line of the tramroad, by any citizen or. -asso- a 
ciation of. citizens of -the United States, for the purposes. of furnishing water o 


o) es \ ee 
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uly 16, 1942 ae ~ — 


we “new. provisions aa appear to be désigned to cover - fully rights af: . 
; _ way for the construction of projects for the specific purposes men- = 
tioned, therein; all authorize a permissive use only under regulations © = 
to be pr eueribed: by the Secretary of the Interior; and. consequently =. 
"all squarely and. equally conflict with section. 9339, which acknowl 9. 
edges and. confirms a: vested right i in rights- of-way acquired there- 
> under. It follows. that. each respectively should be held to have = 
ae superseded section 2389. ‘That all three acts have in turn been. super- 
: seded by. the 1901 act: does not. appear, in 1 the e light « of the Utah Power iin ae 
ge? and Light case; open to question. ar BT eee. 
| ‘The consequences of a. contrary construction that action 2399. oe eee: 
not been superseded are somewhat. startling because by the terms of 
_. that section a right-of- -way vests upon the acquisition of a water right os 
from. State authorities and ‘the construction of a ditch, canal, or ~ . 
reservoir (United States Ve Rickey Land ete. Co., 164 Fed. 496), and ao, bot ee 
— such vested rights-of-way. are not subject. to departmental regulation ee 
or, rental charge. Of. departmental decision in Stanolind Oil and ~~ 
Gas Company, A. 22537, dated July 29, 1940 (unreported). ie Conse-_ Hoots 
quently, it would be. unnecessary and unwise for a water ‘right owner > | 
to make application under the 1901. act for a permit to use a right- 7 
ons of-way which would immediately vest. upon the construction of his — 
ditch, canal, or reservoir. It is true that under the 1901 act he 
es Apould: probably get the use of.a wider right- -of-way, but. this addi- _ 
tional privilege. would by no means compensate him for relinquishing, eae 
his right to an easement for a permitted use inasmuch as.such.use. 
. is subject: to. rental charge of $5 per mile and other governmental ee 
oy regulations — as well as being subject’ to revocation for reasonable 
~~ ~eause. In brief, it is obvious that the right- -of-way provisions. cae 
_ the two statutes are too conflicting to stand together. . If the right- 
 -of-way clause of section 2339: has not’ been. superseded and is still . ~ 
se applicable. to rights-of- way .of this. nature, the 1901 act. must be. 
~ held to be. inapplicable and the regulations thereunder unenforceable. 
But a holding~to this effect is hardly. permissible because under. — oa 
accepted, standards of statutory construction, the earlier general act 7 
- does not. prevail. over the subsequetit specific act oe the same dat 
ie subject. matter. set | ee 
This leaves don eoaadsiat on ae. more coals pioblem anole a 
cts in connection ‘with the act of March 3, 1891. (secs. 18-21), which, as. aes 
amended. by section: 2: of the-act. of May 11, 1898, ‘provides: for the a 
_ ‘granting of. right- of-way easements® for. the construction of ditches, ere 
oe canals, and: reservoirs for ‘purposes of irrigation and Ao sub: ae 


: % Decision reféer ed to may ‘be found. in the files of the. Solicitor’ S. Office, “ge : oo 
8 OF Gr eat Nor thern Heneey Co. Y. United. aie 315 U. S. 262. 


“. 


oo. ee DECISIONS OF THE DEPARTMENT OF THE INTERIOR, (LD. | 


sidiary ie es: , ah ‘is ‘Bailes cases dacided prior to the: Suprane ‘ 


Court’s. decision. j in the Utah Power and Light Co. case ‘it appears. 7 


_ that. it had been held, due to policy considerations, that the 1891 

act, as. amended, had not eS the right- of-way. clause of 
section 2889. SS a a a ee 

Do these subsequent: statutes. ‘furnish: additional. or cumulative | rights: Or. 


a “were they. intended. to entirely displace section 92. [R. S:; 2339.) Some light is. 
2" thrown on. this question by. the ‘act of. March 3, 1891, granting rights: of way = 

_ for canals, ditches, and reservoir purposes for irrigation, subject to the filing. . 

of plats with the ‘Secretary of the Interior and his approval thereof, and to” 

as ‘provision for forfeiture if the ditch or canal be not completed. within five. 
years:. Was. section 9 repealed - by. this act with. respect. to water. rights. for °- 


irrigation? This statute grants some rights. additional to. those granted by 
section. 9, and is subject. to burdensome couditions—to the small irrigator con- - 


. ditions so burdensome. as in some cases to -preclude the exercise of the right. 


If there was any class the. government might be presumed to specially favor, 
' it was the: irrigator of land,. and yet, if this was a repeal, | he was ‘singled out 


to be discriminated. against. So that at au early date: the Land Department. 


of the government held that this: statute was cumulative and did not repeal . 
| section 9 as to ditches. for irrigation. Cache Valley Canal Co., 16 Land Dec. 
‘Dept. Int. 192, 196; Silver Lake, ete., Co. v. City. of Los Angeles, 387 Land Dec. 


' Dept. Int. 152; McMillan Reservoir Site, 37 Land Dec. Dept. Int. 6. Lincoln’: | 


County, ete., Land Co. v. ‘Big Sandy Reservoir Co., 32 Land Dec. Dept. Int. 463. 
And so the. courts generally decided. | Cottonwood v. Thom, 39 Mont.’ 115, 101 
| Pac. _ 825, 104 Pace. 281; Rasmussen Vv. Blust, 85 Neb. 198, 122 N. W- 862, 138 Am. - 

St. Rep. 650; United States ¥. ‘Lee, 15, N. M. 382, 110 Pac. 607 ; United . States v: 
‘ Conrad Investment Co. (GC. CG.) 156 Fed. 128.- In enacting subsequent statutes 
_ respecting power plants Congress must be considered to have taken note of | 


these holdings. Again, it did. not expressly repeal section 9; again, it granted a 


_ additional rights subject to. specified | conditions. These statutes are in pari 
“materia; they are to be construed together and. presumptively evidence the 
“game intent. The. weight of authority is that section 9 has not been repealed. 


“Bie [United States v. Utah Power & Light o., 208 Fed. 821, 828.] 


- On appeal ot the. Supretne Court, as we have already Aten: ‘the. 
- doctrine that the right-of-way eines of section 2339 had not. been — 


superseded by any of the subsequent right-of-way acts was. repudi- _* 


ated. ‘True, the question as to whether the 1891 act had superseded. | 
- said section in so far as it applied to rights-of-way for irrigation. 
- was not before the Court.. Nevertheless, under the rule laid down by ~ 
- the Court it would appear that the 1891 act superseded the earlier — 
enactment as to such rights-of-way. Tt dealt specifically with that 


tS subj ect, covered it fully, embodied some new provisions and ved o 


WAS: designed to be complete in itself.” | Utah Power & rege Cowv 
‘United States, 243 U. S. 389, 406. — 7 . 


‘Furthermore, the 1891 act is oe in ae iteact: — ee: — 


> to the right-of-way clause of section 2339. ‘First, the 1891 act (sec. | re 


; 19) erapowered the Secretary of the Interior. to oe or r reject: 2. 
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4 ihe ioeation of rights of-way since eh ofsway ¢ easements vestid - 


ae thereunder only upon the approval by him of the location maps. ae 


= Under section 2339 no consent or approval by a Government official — 
was’ required. Secondly,. the 1891 act (sec. 20) provides for for- a 
feiture of any section of. the right-of-way not completed within 


. five years from the date of its location. Such forfeiture would be ._ y 
of little significance if it were possible for the grantee to. proceed ee 


| ; thereafter with the construction of the ditch or. canal under. section. ee ee 
9889. It follows therefore that the act of 1891, as amended, super-. 

a seded the right-of-way clause of section 2339" as to ‘rights-of- “way 
over public lands constructed after 1891 for Pures of “Tgntion ear 

_ _ and purposes subsidiary thereto. , 7 


oe The act of 1901, the provisions of which appear to. cover ane: oh 

— of-way for all beneficial uses of water, including irrigation, is equally (ee 
_ repugnant to section 2339 with respect to irrigation as it is with 
respect to electric power. The 1901 act is also repugnant to the 


act of 1891 since it grants a permissive use only while the act of —_ 4 


1891 grants an easement. But,.as heretofore observed, the Depart- oe 


ment has fora period. of. approximately 40 years promulgated regu-— 
lations construing the 1891 act as being i in full force and effect not- 


o _ withstanding the repugnant provisions. of the 1901 act. - Moreover, a 


— the Supreme Court of New Mexico in the case of United States v. 


aoe, Lee et al.; 110 Pac. 607, adopted the. Department’s administrative | eke 


_ construction as expréssed in its rules and regulations and held that’ Ts 
_. the 1901 act did not. supersede - the 1891 act. Finally, on March 4. 


1917 (39 Stat. 1197, 48 U. S. C. secs. 946, 951), March 1, 1921 (41 
Stat. 1194, 43 U.S. C. sec. 950), and May 28, 1926: (44 ‘Stat. 668,. . 


48S. C. ‘sec. 946), Congress: amended. the 1991 act and ‘thereby. ots, 


oes confirmed its full force and. effect. throughout its existence. The = 


language of the amendatory acts leaves no doubt. with respect: to. =e Ee 3 
-.. > this” question. For example, section 2 of the amendatory. act. as Ne go ee. 
_.. March 4, 191%, provides: 7 ia - : 


‘That rights of way for: aichoae canals, or reservoirs. heretofore ¢ or - liereafter | 


1 approved . under the provisions . of sections eighteen, nineteen, twenty, and a4 


_twenty-one of the Act entitled “An Act to repeal timber- -culture. laws, and: for 


~ . other purposes,” approved March third, eighteen hundred. and: ninety-one, ‘may. a 


. be used for purposes of a. public nature ;. and said rights. of ‘way. may be used 


a for purposes of water transportation, for domestic purposes, or for the develop- i Na 


ment: of power, ‘as subsidiary to the main purpose: ‘Of Seb or. drainage. 


eat [Italics supplied.] 


—_ Tn. passing these amendments it must be ppouined | ‘that Congress 
acted with knowledge of the administrative construction :which | had . wwe ed 
net been hones on the 1891 act and was, uae aware: of the Depiartmiehti s fe Pi 


é 
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4 — 


7 practice of approving rights- of- -way for’ ok, purposes under. te | 
the provisions of thé 1891 act notwithstanding the 1901 act.: ‘Conse- oe 
quently Congress. has. adopted this administrative construction of. i 


the 1891 act and has confirmed its full application to rights-of-way 
for irrigation purposes and subsidiary ‘purposes since its passage 


ie in 1891. Armstrong Paint & Varnish Works v. Nu-Enamel Corp. : 
805 U.S. 815, 332; Helvering: v.. Tee ds Reynolds Tobacco Co., 806° 


‘U.S. 110, 115; “Murphy Oil Co. v. Burnet, 287 U.S. 299, B07. fe 

follows that the: 1901 act has no application to irrigation and. ‘rights- 7 
Zi of- -way for purposes of irrigation and’ purposes subsidiary thereto — 
can only be acquired. under the 1891 act, as. 3. amended. mee. 43 CFR 


| 2A4.10-244,17, 244.32. 


| In my opinion, ihonetones the right: Of _way aie in: “seétion’ 2339 
a of the Revised Statutes: has been entirely ee by. —— | 
s Statutes”. as follows: 22 U2 ee es | | | 
4. For purposes of. ir rigation ond purposes subsidiary thereto. ‘By the cae of 
March: 3, 1891. (secs. 18-21, 26 Stat: 1095, 1101), as amended. 

2. For. purposes: of mining, quarrying or cutting timber. and manufacturing 
lumber. By the. act of January 21, 1895, (28 | Stat. $25). _ This act. ‘in turn: was 


super: seded. py the 1901 act. | 
3. For purposes of. ‘gener ating, inanifanbiring or distributing electric ‘power. 
By the act of May 14, 1896 oe Stat. oes “This act in. turn was super seded 


by the 1901. act. 
4, For DUrPOSES OF titnisniae Aeater for. ‘domeetio: - public, and: other. henenciad 
. ° £8e8. By section 1. of the act of May 11, 1898, Si Stat. 404). This act in turn — 


“Was | superseded by the 1901, act, 
| 5. For all pu "poses except irrigation and. purposes subsidiary thereto. By 
. the act of ‘February 15, 1901, (31 Stat. 790). : : Le 


~My opinion has. also been requested as. to. hother persons- -who 
— construct. ditches, canals or reservoirs ‘upon public lands without 
compliance with departmental, regulations pertaining. thereto are in 


s ' trespass. It. follows as a corollary from my conclusions with respect | 
to the main question: that. persons or associations who. construct : 


- ditches, canals or reservoirs upon public lands without permission 
and without. compliance with the appropriate departmental right- — 
of-way regulations. are In trespass and that. rights-of- -way can no. 


~ longer be acquired as. against, the United States under section 2339 ma 


of the. Revised Statutes. 


Approved: 


Oscar. L. ee 
| Assistant Secretary Y. 


} 


3 Certain statutes, for eames. the act. of February. 1, 1905 (33 Stat. "628: 16 U. 5. om i 7 


- sec: 524), ‘pertaining to rights- of-way for municipal, mining, ‘and. milling- purposes within vo: 


national forests, have modified. these statutes to . some extent | but none. PE them has res a 
= enacted or. revised § section 23389, Revised Statutes: : 7 ek et ee ee ae 


ae 


| DELINQUENT CHARGES, ‘PLATHHAD: PRosWCT as at. : = 


| DELINQUENT OPERATION. AND MAINTENANCE. CHARGES. on 
| - FLATHEAD. INDIAN IRRIGATION PROJECT | ; 


~ Opinion, July 27; “1942 


“ INDIAN’, Tamtekrion ‘ProszotsOrmarion. AND’. ‘MAINTENANCE Assassins — ae ee 


 Lamns—L eres ‘PENALTY—25 CER: ‘100. 8. 


is “The departmental oper; ation and. ‘maintenance. ‘assessments constitute | a . test 
3 "Ten: in’ favor ‘of ‘the United ‘States, - and ‘delinquencies’ in. the payments ‘of. ee 
“2,, the assessments. are properly ‘subject to ‘the: interest poy ‘provided by a 


25. CFR 100.8. =. ee 
7 - Comm, Acting Solicitor: . 


My opinion has been. requested—- ee ithe 


— lands for: which the ‘payments are delinquent under the provisions. of the Act 


of March’ G 1928 (45 Stat. 210); - also whether such delinquencies are e subject 


to: the. penalty: as ‘provided: in CER ‘Title. 25, Section 100.8. 


It is. my opinion ‘that ‘the’ ‘annual departmental assessmients: dé ae 


constitute a first lien in: favor of the United States against the lands 
| for which the. payments are ‘delinquent and that such delinquencies 


~ are properly subject to the interest penalty provided by 25:CFR 100.8... a 
_., The United States,. through. the: Bureau. of Reclamation. of the 
| ‘Department. of the Interior, originally: built the ditches, flumes: and 
other irrigation: works that supplied the Flathead Irrigation Proj ect, 


Montana. « In: 1924) the operation and maintenance of this: ‘irrigation 
system were ‘trntisforred: to the United ‘States Indian. Irrigation 
Service of the. Department. of the Interior. . This. Service has been 


3 responsible for several million dollars ‘worth. of construction on. this. 
project. The Flathead Indian. Irrigation Project, Montana, now:.. 
operates and maintains this’ irrigation system. Most of the. ‘indi- 


‘wt @ 


vidual non-Indian landowners. served- ‘by - ‘this’ ‘irrigation proj ject - 
.. organized themselves into districts under. the laws of Montana. : 
-- These are the. Mission, J ocko. Valley. and’ Flathead. districts: ‘Other. 
_ non-Indian owners. deal directly with the project administration | os 
- which aASSESses their’ individual Jands and. collects: ‘the: individual 


assessments. - 


on The “fend: distiiets idee sete: aathotity of the: ‘act. oe — 

oon a 10; 1926 (44 Stat. 464); the:act of March 7, 1928 (45. Stat. 210), es 
and, other legislation} 1 have. made. contracts, with the United. States oe 
A 2 Act of April. 23, 1904 (33° ‘Stat. 302) ; : “May 18, 1916 (39. Stat. 140); May- 10, 1926; 0 


(44 Stat. 464, 466).; January 12,1927 (44 Stat..945) ;. March 7,:1928 (45 Stat. 212,213); - 
March 4, 1929°(45 Stat. 1574, 1639); May 14, 1930°(46 Stat. 291); ‘February. 14, 1931, 


pea 34 


, nae as” to whether the ‘uncollected. ‘pottions of ‘the’ ‘annual. depar tmental eae 
" décaceinints against. lands’ ‘of’ ‘these Irrigation Districts: [Mission,: Jock Valley os 
. and Flathead: Irrigation Districts of the Flathead Indian: Irrigation Project, aL 

3 Montana] constitute ° a first. lien; in favor of the. United ; States. against the — 


- (46 Stat. 1127).; March 4,°1931. (46 Stat. 1567) ; April 22, 1932 (47 Stat..101).; Feb- ~~ 


“"ruary 17, 1983 (47 Stat. 830); May 9, 1935 (49 Stat.’ 176, 187) 5 ‘Tuite 18, 1940. (54 ik 


_ Stat. 420) ; ‘Tune 28, 1941 (55 Stat. ae 
7% - 692959489" i 


: ee "DECISIONS OF THE DEPARTMENT OF THE INTERIOR ‘[58. > e 


.. 


| of. ‘Amneriea: acting byt the  Sooretaiy of the: cates ‘Under ice 


: contracts the project administration makes up a Jump sum assess-: 
“ment: against all lands within the district for construction and for — 


operation. and maintenance charges. The assessment of the district. 


by the project is the act of the Secretary of the Tnterior. The | con- 
tracts, between the United States and each | of the. above- mentioned eee 


ae ‘districts provide: aoe Oe ee ee eee ee 


; ~ Operation and maintenance ‘charges’ ‘tot “consolidated . with pnsecaciion. ; 
3 charges. as hereinabove provided for shall be paid as now pr ‘ovided by: law and | 
_ by: rules made or to be made thereunder » by the. Secretary of the Interior. | 


| ~ Operation ‘and maintenance charges: shall be determined - and apportioned by ae 
. the Secretary of. the Interior, and. in. apportioning the same, the said Secretary, | 


| if he deems it Ages may make different charges. for lands in. different parks pe 
: of. the. project eM or for any part. thereof? ne a a , ar 


. After: the: United States has Jevied' ‘the sesesemenit: inet “tha. 


- district, the district. makes up the assessments. against the individual 


: andowncis and adds thereto an amount to cover the cost. of the | 
administration. of the district... The. contracts provide: | 


. Each. of the. said. Irrigation Districts promises and agrees that it: will levy 
annual assessments. against. the ‘lands within its borders, designated ‘by the © 
Secretary | of the ‘Interior as assessable. as” hereinabove provided, in such’ 
amounts that the total thereof: shall not be less than the: aggregate amount 
of the obligations. due or estimated by. the Secretary ‘of the ° Interior or. his 
agents to become. due the United. States, and from time to time as: occasion 
may. require . will cause. to. be done whatever: may be legally. necessary to be 
done by it or its: officer's and agents. in order to procure and insure. in each 
year. the due agsessinent, levy and collection of. an amount sufficient to dis- 


in charge all obligations: of this. contract, and will comply promptly with all the 


provisions of. the laws ‘of “the State” of. Montana ‘for ‘the assessment, ples. 


eae and : ‘collection. of taxes necessary” to carry out. this contract. 


: ‘The individual assessments are collected by the county i in 1 the same | 
7 way that. county taxes are collectéd. - oe os: pete ete 
‘The assessments for operation and. maintenance charges levied by 
Be United States against these irrigation districts a are made'c on Ines: _ 


“2 2 The dela eoutracts (uapiemen oy contracts are ‘tot eed in this opinion) between 
che United. States and the irrigation districts: are'as-follows: - © 
Wlathead Irrigation District. contract dated. May: 12, 1928; appréved: November 24, 


1928, found in Office of Indian Affairs. file No. 29485-1921, part.4, Flathead file No. 8TT.. = 


Mission Irrigation District’ contract dated: March 7, 1931, approved April 21, 1934, 
: “found in Office. of: Indian Affairs. file 29485-1921,. part. 9,. Flathead file No.: oT. 


Jocko Valley Irrigation. District contract. dated November 13, 1934, approved Feb-: ae 


- edaiy 26, 1935, found in Office of Indian Affairs ae 29485-1921, part 11, Flathead file — 


~~ No. 377. | 
Citations: for these Spouirices will narenticr® a nde. as. follows: - (above: anata dant 


ae Flathead contract, item: 165, By; 16; Aiasion contract, item 19, Bs, 13°;  Socko contract, oe 
. item: 26; Pp. 16° . 


_» 8 Plathead eéliteatt, item L7, D. 17; Mission: contract, item oy >. 48: “Tocko contract, ae 
eps D. 17. ; Se ere ce ts. dats Sam Rate. Hie ae 


oe 


oe oe , DELINQUENT CHARGES, FLATHEAD PROJECT a. ee 


duly 27, 1942 er teane 


bff en of estimates of cont decried well i in tadvaaioe of fis ireigation - 


a season and according to the contracts must be. paid i in. advance: of a 


oe each’ irrigation. season.* ot fe | ee | ee 
ae Some. time after the irrigation. season, is over ‘the coe: is ‘ables ee 
~ to. determine the actual amount spent. in. ‘operating and maintaining at 
~ the irrigation works for that season. If this amount is greater‘or 
Jess than the estimate upon which the assessments were based, an 


| ‘adjustment. is made in the assessments for the following season or | , 


- perhaps the adjustment is spread. over several seasons. _ Over. 2 
period of time an attempt is made to keep. assessments for eee a 


and: maintenance approximately. equal to actual costs. 


There is no question but that the United States. i ‘a. first. ia | 
eee - statute for construction; operation: and maintenance costs. ‘The < 
_ act-¢ of wane 10, 1926 (44 Stat. 465), provides: | : 7 


aR Pr ovided further, That all. construction, ‘éperation;§: ‘and. mitnienanee +4 


: costs, except such construction: costs. on’ the. Camas. Division. held. and treated | s ae 
as a deferred obligation: herein, provided. for, on. this project: shall be, and: are. ¢-) 
~ hereby, made: a first lien against all lands: within the project, which lien: upon — . 
any: particular farm unit shall. be ‘released by. the ‘Secretary. of the Interior - . 
after the total amount: char ged. against. such’ unit shall have been. paid, ‘and : 
aa < recital of such. lien‘ shall be. ‘made in (any. instrument | ‘issued | prior to; ‘such 


release by the said Secretary. . The: contracts: executed. by ‘such: district*.or = : 


= districts: shall recognize, and acknowledge the existence: of such, lien : “he : rare = 


oe i: [Italics supplied. ee 


The act, t of March Me: 1998 (iss Stat. 210), isldaas! | | 7 


. ee “Provided ‘jurther, ‘That the. costs’ of ‘irrigation. projects and “of : vee 7 ae 


Bo oe operating and maintaining. such projects. where reimbursement thereof is ré-- 
* quired by laws shall be.apportioned on a per acre basis against,the lands under = 
: the. ‘respective projects. and shall be. collected by. the Secretary. of the. Interior : % ¢ 
a8 required by. such. law, and any ‘unpaid charges outstanding against such. a 2 
oe lands. shall constitute a first lien thereon which shall be recited, in any. patent ae Aas 


a - or instrument issued for. such lands. Utalies supplied.] 


| This. statutory lien is. “further. established by. ies provisions bee Gad 
ae the contracts between the United States and the » irrigation: districts : ait 
oe, which provide: - ey aN eee CL By eee -_ 


(Pe ae AN éonstinetion: operation and: maintenance ‘oaite. except’ baie: ae 
. “struction. costs on the Camas Division held and treated as a deferred obligation 
herein. provided. for, on said ‘project, shall ‘be. and are hereby - ‘made- a first — 


lien against all lands within the project, which lien ‘upon any ‘particular ‘farm | Phe tie 


S ; unit shall ‘pe reléased by: the. Secretary of the Interior ‘after the total. ‘amount. fy 5 


=e charged against such. unit: shall. have. been. ‘paid, and a recital. of such. lien "% , 
Soe shall. be made in any instrument issued prior to such release by: the said Secre- ek. 


j 7 “4 Flathead contraet, item 2, De 185 ‘Mission contract, item 15, DB 10; -Jocko contract, ce . es 


Ht item 19, D At. 


ae 
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con tary. The said districts do hereby » recognize and 1 acknowledge t the existence @ of oo 
< such lien | a: BEG ps ae Ge. Payne ae OS ne ay fe Sa ee SUE aoe 


~The contriets’ ‘also: ‘provide: a 


' The. United States retains in full ‘force all obligations and lens. of, ‘against rors 
on or ‘upon | all and any - ‘lands in. said: project ‘whether ‘contained in ‘any “of said - 
_. Districts or: not, and. of: and ‘against the owners thereof: for. constr uction and iy oe 
operation. and maintenance. charges, which it has by. virtue: of.any: and: all: law3; = i 
: contracts: or. agreements. heretofore made, or otherwise, and. retains. cand shall. . 
a have the. full wight: to enforce . the same by shutting off water or. otherwise | 


"3 as it shall sée fits 


- Although itis lee thet ae ‘United States has: bor a  eioinny ; 
ond contract first lien for construction, operation. and maintenance — 
_ costs, the problem arises that if the United: States attempts to:fore- - 
velces. its lien and collect. its assessments, it: is met with the contention, _ 
~ that the assessments for. operation and: maintenance ‘are not. and - 
_. cannot. be.the basis of a lien since.they are made-up in advance. of | 
_ the irrigation. season. and.are estimates. of. cost... The real. question 
to be determined, however; in this: opinion is whether: the basis: of 


~ the lien for® operation and maintenance, charges is the ‘assessment 


- made by’ the. Secretary. of, the Interior. ‘pursuant to authority vested 

in him by. Congress, which. j is an estimate of cost made. annually. in 

advance of each: irrigation season, or-whether the actual expenditures a 
- for such season which can: only ‘be determined: definitely: ‘after the 


irrigation season is over are the true costs: and. therefore the (a oe 


| of the lien. of the. United. States. . ee 


The annual order: of the. aaah of ae aoe r fixing. the : Bs = 


i aes is the basis. of the lien.- The assessment. of. necessity is _ 


based.on estimates: of ‘the: cost: of the operation. and. maintenance of - 


_ the project fora particular year. The cost may include. inventory, 
- depreciation of machinery and equipment, and: expenditure of money ie: 
; appropriated by Congress. or authorized by. Congress: from collec- o 7 

: tions’ from the water ‘users. ~The assessment. representing. cost of. 7 | 
“operation : and maintenance is ‘not. based’ solely on collections as indi- 


cated’ by the districts. | ‘In fact the’ ‘Secretary’s: estimates aré not _ a 


ae dissimilar to the sums making up ‘the county” and State tax rolls. _ 7 
ae Where: a ‘county or State failed to collect all of: the: assessed taxes, 
so that ‘their’ budgets could not be carried out, it would hardly be 

- . contended that the. taxes were valid liens on the property. taxed only — 

a ‘to: othe extent of the actual Cena “de the ecm and 1 State. as, 


8 Fathead contract, item 14; P. 14; ‘Mission ‘contract, item. 16, ,B. AY; Jocko. contrac ¢ 7 vod 


a “tem 20, p.. 12. 


aeae 14, p. 9. 


- 


» ‘Flathead contract, item 2 8 p. rae ‘Mission contiaet, item. 10, ‘De 8: a ocko contract; 4 tem 


& States and the. districts provide: | ere a 


: io ae _ DELINQUENT CHARIS, PEANHBAD PROIHOP oe wo ee, 


“alin ne Es ce : ee ee July a7, 1942 


“Tn. Nadition ¢ to ‘the. cece the contracts ; between the © United . : - Paes 


Peete, 
sd) 


8, _ Bach. of, ‘the. said. JTirigation Districts ‘promises. ana agrees ‘that,. ity will, 7 es 
a levy. annual assessments. . -* *.in such amounts. that the total , thereof 


ae 2 shall. not be: Jess than the- a amount. of the obligations due. or estimated a 


7 by. the Secretary, ‘of ‘the’ Interior or. his agents, to become due | the United a 


ey States | wT ~ [Italies' supplied.] ” 


The contracts further ‘provide: : 


< Operation. and maintenance charges ‘not. “dotisolidated ; _with.: “construction a - 


| Se charges’ as hereinabove. provided. for. shall be paid | as. now. provided by. Jaw | 
. and -by rules made or to be smade thereunder by” the ‘Secretary, of the’ in- 


terior ' ie * 98° 


- ‘Although | neithien’ this, statutes nor. the. contracts define | Geost”. he a 
contracts clearly contemplate following. the established practice and’ ‘ 


| oA existing rules.under which the amount levied as an assessment. is to 
be: estimated: and: paid for in. advance- of. the: irrigation: season. The nd 


" district’ therefore - accepted: this’ practice: The contracts make no. : 
ares © provision for. any “readjustment on the: basis of expenditures. ” In | 


fact, in one provision of the contracts noted on pages 43 and 44, above, 
.. the term charges’ is. used. aetna of bostey as Sogn the. words were 


ae interchangeable. Ce 


- ... The a byt the foe foe any. fecal year : are. iaiteg iy ; 23 
law to actual collections. The Appropriation, Act of June 18, 1940 = 


| - (54. ‘Stat. 406, 420), for. the fiscal “year, r anding: Tune 80, 1941, is ) 


— typioal Se tee 


ede de “expenditures ‘shall ‘not’ ‘exceed the. beret ‘veceipts. ‘governed! into pee 


the ‘Treasury in accordance with section: 4 of the’ ‘Permanent. ‘Appropriation a 
3 2 RE: Act, 1984; a 7 i 


oe AS: lias: daly eae omtad out, » Sxpanditures fe Age ererins fa, ee See 
oa “stepiesent costs for a particular year. If the collections are: delin- 2° - > 
quent it- may ‘mean. that’ some: things that. should: have been. done» 8 
for a particular season. may not be. ‘performed. The estimated-assess- 
~ ments’ of necessity more nearly. represent : actual: ‘costs because: they 
take into. consideration depreciation on equipment and the use of, 


inventories which may have. been purchased in.a prior-year ‘but not 


_ then carried. into costs because.the. equipment or supplies were not os, 


ons actually used during the. particular year’ when purchased. Further: | x 


more, from season. to season adjustments are made So. the assessments ne 


| os over a. period are > equivalent to: ‘true costs. eee 


: “" Plathead ‘contract, item 17, P- it: “Mission. contraet, ‘item. 21, ‘Pp. “413; Fooko coritract, ° 7 


item. 28, p17. ag 
8 Flathead contraet, item’ 15, ‘D. 18} Mission contract, item 19, Pe 133 Totko ‘contract, tS 


ae au {tem 26, De 16.. 


_— 


ce 46°: ; . “DECISIONS or THE DEPARTMENT OF THE INTERIOR. (681 pe 


a Eye 


Tt is ret that the United tated: does nor tive a: ‘isn, on ar : 


o eration and maintenance charges: on. the Flathead Irrigation project . 
because the principal portion of the money for operation and main-— 
tenance. comes from the. collections fromthe landowners rather than age 


from: the’ United States. ‘Treasury. The United States operates ‘the . . 


- | project. The collections received represent the payments of. a debt | 


| due the: United States for a service performed for. all of the Jand- : a 
owners of the project and any unpaid, assessments aré accordingly me 


- 8 proper basis for a lien in favor of. the United States. The pay- 
“ment of these: assessments when received becomes the. funds of the 


a United States and it‘ is necessary before the project can ‘spend them ete 


— on that the expenditure be authorized by appropriation. The Appro- 
nee priation Act for the fiscal year ending Ju une » 30, i941, ‘act of a une » 18, ss =: 


“1940 (54 Stat. 406, 420), provides: 


| - For operation and maintenance of thie trrigation’ and power ‘systema on “hie 
‘Flathead ‘Reservation, Montana, $7,000, ‘reimbursable, together . with: “$120, 000 -. 
(operation - and maintenance collections) and $80, 000. (power revenues), from — 


- which ‘amounts of $120,000, and $80,000, respectively, expenditures shall. not 
eae exceed: the aggregate receipts. covered. into the. ‘Treasury in accordance with Ae 
at section: 4 of the Permanent Appropriation Repeal Act, 19845, in all, $207, 000. Sees 


“The. second question of the opinion rewiains. “This is 5 ‘tho - aes ae 


. of the legality of the. interest sna ales for 1 in 25 ocean | 


ne 100.8, which states that— be 2 | 7 | : a 


4008. Penalty for nonpayment of bescdinent All: ee ae i daly author- — 


{zed shall be paid on the due date: to. the properly designated officer of the “ 


. Indian Irrigation Service at St. Ignatius, Montana, and on. all such assess- 


_ ments not paid on ‘the. due date the irrigation district. shall pay a. penaity. at 
the rate of 6 per centum per annum during the. per iod of delinquericy. | 


“The contracts between the United States and the irrigation districts a 


Oa: provide that the. operation ‘and maintenance charges should be paid > 


as provided by law and by rules made and to be made thereunder 
3 by the Secretary of the Interior.® At the. time these contracts were 
- -executed the above regulation or a similar one’ was in force and 
"effect and™ the a to the, contract therefore, oo such | 


7 practice, . ha | 
~-Further, the contracts: oe that the United States shall have: 


- the full right .to enforce. [its Tens and obligations] by: shutting off — oe, 


water or otherwise as it shall see fit.”2° [Italics supplied.] The = | 


ae contracts also: aaa ree that’ ‘the pe to rou to. aos 


. 2 © Fathead contract, ‘item 15, De 16; “Mission contract, item 19, Pe 18; ‘Tocko contract, 
item. 26, pO Age | eee i 


ae 10 lathead contract, item, 8, Be xa) “Mission contract, item: 10, Pe. 8; Joeko. contract, i. : : ; 
item 14, Pe 9. i: oe es GE cata. 


{° me Sas 


August j 1942 = 


2 ee water 1 is ae an ‘evclunee remedy “and shall not, in- any ‘manner: 7 ei ee 
~~ hinder the. United” States from exercising any other. remedy to elie G5 
. ‘force collection of any amount due” under the contracts." . i 
_. | The imposition of a 6 per cent. interest charge against. delinquent Sas 
ah irrigation. charge payments has been the regular administrative | ana 
practice of the Indian Irrigation Service ; on this project. and on all me 
other projects for many years. _ Pe hee oe 
‘One of the most effective methods oF ‘aiforeing. the payment of <> 
abheations: to the United. States. is the imposition. of an ‘interest = 
7 penalty on delinquent: payments. This is made all the more’ neces-- 0s, 
sary by the statutory provision that. expenditures: cannot exceed © 
~ gollections. » Therefore, it seems that this provision has’ been agreed 
~ to by the districts: oe) is a necessary, measure 2 for the oe Uae ae 
tion of the project. : i 
The departiientil decision ot Noveniber. 18; 1921 (48 Li: D. aT b); 
is not applicable. It. holds: that the Secretary of the Interior did 
| not have authority to impose an interest: penalty upon , landowners © 
_in-the Flathead Reservation under: authority. of the acts of August | 
18, 1914 (38: Stat. 686),. or ‘February 14, 1920: (4b Stat. 408). The 
opinion: was. rendered before. the Flathead irrigation . system was | 
transferred from the Reclamation Service to the Indian Irrigation 2 
Service. Most important, however, there was at that time no ac-. 
_ceptance of the practice by contract: between the United Dinies and Se 
| the landowners setae by their districts. ed pa 


Abbrev: eet 
Oscar Ty ee ce aye, 
_ Assistant Secretary. 


| _ NATIONAL PARKS - 
: “Opinion, August hy. 1942 


_ “The Congr ess may. ‘provide for tlie impounding ‘and ‘sale of domestic sé tetala ae 
- trespassing. on Federal lands. in the exercise of its “police power” pursuant © a 


a we “TRESPASSING DOMESTIC ANIMALS, NATIONAL PARKS at 


| AUIKORITY 1 70 IMPOUND DOMESTIC ANIMALS ‘TRESPASSING IN x : 


= Sronerary OF. THE Inrerton—Naviowat Park Smnvicd—Natrowat, Panxs “an ah hey 
: * MonuMENTS—RuEGULATIONS—IMPOUNDING AND SALE: OF’ "TRESPASSING Do- | A 
or .. MESTIC ANIMALS—CONSTITUTIONAL Law—Fepera “Pouce Powsr” Over” Se Dae 
aes _ Lanps: Ownep BY THE UnNtrep ‘States. ne ee fe, ee 


to Article IV, section 3:of the United States Constitution. In authorizing | ee i 


ae or lathead contract, item 19, P. 18; Mission contract, item 28, is “44; “Toeko ‘contract, 7 
ae a 30, D. 17, ek. | | . a 


eae - ten Re 


. i 


| - ie the Secretary of the. es . pre and S igelege and aie ae oe 


7 48 - "DECISIONS or ‘THE DEPARTMENT or THE INTERIOR, ‘58, 1B = 


: ee. of parks and ‘monuments in the ne of August 25, 1916 (39 Stat. : 


Bre 16 U.S: G. sees. 1-8), Congress has impliedly empowered the Secretary: 


sto! prescribe. regulations designed to provide for the Dopomnine and ‘sale on 


ro of domestic animals Eeepa sing on: speek and monument areas. 


ine - Counx, Acting Solicitor: oe, 


. My opinion: has been. a on: ane: actos heat regulations cae 


7: may be promulgated for the areas administered by the National 7 - 


Park Service: which would: authorize the: impounding | and sale -or - 


ae destruction of trespassing domestic. animals. ‘In asking: this ques- — 


. tion the National. Park | Service calls attention to. regulations HG 


| a approved December. 19, 1940, applicable. to. the areas. under. the:juris- 
: diction of the Fish aan Wildlite Service - (50. CFR. AQ. 16),.and sug- S 


| gests that the: regulations it has in mind for the park: and: monument 
areas are comparable: to the Fish and Wildlife. regulations: - The 


latter provide in effect: that. trespassing | domestic animals. may: be a 


“impounded and disposed. of-in. accordance with applicable State 
Statutes, and that’ in .the. absence of such statutes, upon. notice to. 
‘the owners and failure. to. redeem by. payment. of expenses: for cap- | 


‘turing, advertising, pasturing,. feeding: and “impounding, .and: any - 
property damage, the. officers are to sell thé animals at a public sale, 


Or, Bele sell, or otherwise dispose’ of them if x no. ieee sale. oH 7 


“effected.” . 


‘Lt is: my ‘opinion lee ve ooolas ‘probably-d a auibrity.. to i* - 


| Be ee such regulations for. the park: and monument. areas, but 


| since the matter is not free from doubt and involves the taking of 7 
private property. by Government. officers who may be held liable’in 


damages should. the courts hold their actions. unauthorized, the : 


eS National Park Service may prefer to puest legislation. pe foe 
authorizing this procedure. | Soe 


Clearly, the. Congress may provide: for the procedure as an ie . 


ercise of its “police power”. over lands owned by the United States, fe 


~pursuant to Article IV, section 3 of the- Constitution, which pro-- 
vides that “Congress shall’ have power to’ dispose of and make al}. 


Pe needful rules and regulations respecting the territory or other prop. , 


. erty: belonging to the United. States.” : | Camfield- v. United States, “2 
167 U.S. 518; Utah Power & Light Co. v. United States, 243 A See 


_ 389; Lawton v. Steele, 152 U. S. 183." Congress, however, has not”. i 


a itself provided. an impounding proceduré for parks and monuments, 


ms nor bas it specifically authorized the Seer apelary, of the Interior to do 


. ‘The National Park Service Hetows ie the Solicitor’s ‘Obidion dated ewer 18, 1934. a 


- (M,. 27748). This opinion did not: purport to cover the question now raised since the. 


- regulations” then in existence did. not’ provide ‘for the ‘sale = or destruction ‘of _ eames ne arr ee 


animals, aud such pean were not pr sas 


: 2 


—_ 


ee ie “TRESPASSING DOMESTIC ANIMALS, NATIONAL PARKS: ed AQ ee 


August 4, 1942 - 


ie _ 80. ‘The question then | is ; whethér it. may reszanably be aaa to ‘be i aoe 


. impliedly authorized by: the statutes which in general terms pre- - 
- ‘geribe the powers and functions of the. Secretary of the Interior >. 
ee and the Director of the National Park Service. | ae tee 
oe Section 1 of the act of August 25, 1916 (39 Stat. 585, 16 a S. C. Pe 

an ‘see. =b); provides that the National’ Park Service “shall. ‘promote and cae 
regulate the use of the Federal areas known. as national parks, fi 


= monuments, | and reservations hereinafter specified by: ‘such. means 


-. and measures as conform to the fundamental purpose of the said sg 


= parks, Thonuments, and reservations, which purpose is-to conserve ~ _ 


the scenery andthe natural and historic objects. and the wildlife - . 
therein and to provide for the enjoyment of the same in such man- _ 


ner and by such means as will leave them unimpaired for the en- | oe 


a joyment of future generations.” By section 2 of this act (16 USC... 


‘ ~ gee. 2), the Director of the National Park Service, under the direc- . | 
tion ‘of. the: Secretary of the. Interior, 1S charged with “the super- 
vision, management; and control” of the several national parks and 


. national - monuments. Section 3 of the act (16 U. S. C. sec. 3), 


coe _ provides that, “the Secretary of the Interior shall make and publish ah diee 


“such rules and. regulations as he may deem. necessary or proper for — 


: a, ‘the use and management of the parks, ‘monuments, and reservations - : 9 
a under. the jurisdiction of the. National Park Service.’ » Section 3 


— 7 of the act also authorizes the Secretary to “provide in his discretion — 


forthe destruction of such. animals and: of such plant: life as may na hs 
ne Pe detrimental to the use of any of said parks, monuments, or reser- 
ee vations,” and “under ‘such rules and. regulations and on such terms 


as’ he may prescribe, grant: the: pr ‘ivilege to. graze live stock: within 
any: national park, ‘monument, or reservation. herein referred to. - cae 
when -in- his judgment, such use is not detrimental to the primary = 9s 


-- purpose for'which such park, monument, or reservation was created, 9 < 


except that this Promsion: shall not. apply. ‘to the. Yellowstone a 


Tiahonal Park.” 


‘Tt is clear. that by: the doeonotng cracinents cone Niece ~ oe 
grant to the. Secretary of the’ Interior the power to make all regula- vee 
tions. necessary . for the preservation and. protection. of the national _ 


parks, monuments and. reservations entrusted to his. control and.» 


= jurisdiction. -He is, moreover: expressly authorized. to ! ‘regulate the 


use of” these areas,. particularly with regard to destructive animals 


a and: grazing. live stock. -. Such’ a grant of oe 1s valid. United - se 


| States: Vv. Grimaud, 990 UT. 8.506. 


>. The presence within the national | parks: and naocal monuinenits: as : ae 
Bs or trespassing: domestic animals 3 is clearly. detrimental and injurious ae ae 


oe ‘in that: their grazing inipairs the natural features of the areas ‘and co Les 


ee Bae 50 "DECISIONS or THE DEPARTMENT or rem INTERIOR (581, Des a 


a .. is. an oinanihidvieed’ a aegralal< use ge ieederal property. In 2 4 ne 
such’ circumstances, the Secretary: is empowered. to prescribe regu- coe 


~ lations designed to abate this evil in the performance of his duty 


a : to “protec ” and “preserve” and regulate the “use” of the park and 
oe _ monument areas, if reasonable and: not ‘inconsistent. with or pro- _ 


hibited by law. Sections 1 and 3, act: of August 25, 1916, supray 
eee Maryland Casualty Co. v. United States, 251 U. S. 342, 3495 amas 

— i States v. Morehead, 243 U. S. 607, 618, 614. - oe oH 
~The pr oposed regulations will provide a procedure’? for. my RO a 


‘ing and disposing of animals found: trespassing on national parks . 


and monument areas. -Owners of livestock will thus be admonished a 2 


: to. restrain their. animals from trespassing on ‘the areas in question, # * 
Ste 7 and to remove. them. immediately if they. do, They will provide, a 
e method: to-be followed. in. gathering and. removing trespassing. amis 3; 
mals from the areas in question, impounding them, notifying the 


owners and giving them an opportunity: to. recover the animals after 
- paying the damages and the expenses of impoundment, and if not 
so recovered, the animals may be sold -or otherwise be disposed of. 
Such regulations are,.1n. my judgment, reasonably | related and 
adapted. to the preservation, protection and use of the parks and 
monuments, and I know of no law with which they are inconsistent 
or which prohibits their adoption. | Hence," the -courts: would probe 
ably. hold them valid. ee ie: 
This conclusion i is: ee by rulings end: donicions dared | in 
, connection with similar. regulations: promulgated by the. Secretary 
_ of Agriculture for. the national .forests. See 36 CFR 261.18. In 
promulgating. these’ regulations the. Secretary. of Agriculture relied 


on the. powers granted. to him by Congress to preserve the forests. 


from destruction and to regulate their occupancy and use (16 U. 8.0. 
sec. 551), which are substantially the same as those granted to the 
Secretary of the Interior over parks and monuments. These forest 


. impoundment regulations have been, held valid by the Solicitor of | 


the Department of Agriculture and by the courts. Solicitor’s letter, 


7 August. 19, 1925, to Assistant to Solicitor of Department of Agri- ee 
culture; sk United States of America v. Dodd L.: Grier et.al., Equity = 


Nov 130. Prescott, District Court of United States for District, Oe 


: ay ‘Arizona, Northern. Division, final decree, J Tay | 2, (19295 sah alae a 
a“. States, v. Gurley, 279 F Fed. 874, 876. Ph aes | ee 
Moreover, the like. regulations. eelstns to areas aan ne juris- = - 


| a Sain of the.Fish and Wildlife Service: (50.CFR 12. 16), which are 


es based. on. a 2 similar Sept of, Poro> were a by the. Solicitor’ gee ee 


. oF . a “Letter referred to. may be found : ‘in: ‘the files of the: e Solicitor’ s ome. ase 


™“ 


= 


oe a“ “TRESPASSING DOMESTIC. ANIMALS, “NATIONAL PARKS ’ * eo ae 


7 August 4, 1942 


oy ‘iiss prior ‘to: their approval by. the head of the Departinent on a,” : o 


=. - December 19, 1940. 


Ee _ However, in peace’ ane, by ee owners of creping By 
: E animals of expenses and damages and providing for the sale‘or other 6 

disposal of ‘such animals, the regulations proposed by the National _ ae 
_. Park Service are not limited to the recovery by the United States 
of the actual damage, but by providing for the destruction, ‘sale, or ie si 

in Se other disposition of the trespassing animals in. effect prescribe Dine Fo 
a penalty. The Supreme Court. has held that penalties may only be. 

= _ provided: for. by Congressional enactment. United. States v. Eaton, oe 
. 144 UL 8. 677, 687, 688; United States v. Grimaud, 220. UPs-d06* => 
7 B19. ‘While iheca cases. ‘felata to. criminal penalties as such, At. may — 

“conceivably be: argued. that the principle applies to the penalty: of. - 


these. regulations. In answer'to this, however, it can be: said that 


the. penalty aspect. of. the regulations would anly: exist as a neces- 


sary incident of their primary purpose, which ‘would ‘be: the estab- 


lishment: of a. ‘method of disposal of trespassing: animals, required. 


| for the protection and. preservation: ‘of the parks and monuments. 
Also, the fact: that the owners of trespassing animals have. an. op- tk 


portunity under the regulations to'recover these animals, and would - 7 


only forfeit them in the. event they fail to exercise this’ right, In: ca 
sense imparts a voluntary character to the forfeiture. ~ . 


“Although. I think it. unlikely that they. will do. 80, if the: courts 7 
should hold the proposed regulations: invalid, they may. also hold 


the: Federal officers’ enforcing them: personally liable to the owners. 
of the animals. See Belknap v. Schild, 161 U. 8.10, 18; ; Philadelphia oe 
Co. v. Stimson, 223 U.S. 605, 619, 620; While I'am oft the opinion, = 
therefore, that the proposed: regulations are authorized and valid, I > 
suggest’ that ifthe National Park. Service officials desire to avoid wey 
the risk of personal liability, Congress be requested to enact legis- 
~~ Jation which will specifically provide -f for the erode contemplated ne. 
by the proposed: scarps ere | oe we ee 


~ Approved: 


Ane ose ea oe oe Pe ae 
net  Soretany. oo | 
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THE EFFECT OF COUNTY ZONING ORDINANCES ON LAND ACQUIRED 4 
BY THE UNITED STATES IN TRUST FOR INDIANS = 


| | Opinion, August 8, 1942 
Zomene. OnpmwaNons—INpIaN ‘Lanps—BxeaPrion, oF Inpian Lanps Foxe Locar. * ; 
ORDINANCE, : an: : : 


| Zoning is a ‘proper exercise of the hones’: power of a ‘iunicipality;: county | 
or State. The courts. have: uniformly held that. the | United. States may. 


perform its functions” without conforming to. State, county. or municipal ae a 


~.. ° police” regulations. Land acquired by the ‘United | States in trust. for 
_ Indians ‘is, in.effect, land. of. the United States. ‘Zoning ordinances do not 
_. affect- such lands. » fa ile Ge, PP ah es pe es a 


- Conn Acting Solintioh > Va —— ee 

Jn accordance with’ the reuest: fon he Ofiice. of dian ‘Affaire’ = 

an examination: has been made of the title data relating to 1.75 acres 
-of-land,. more ‘or less, Tract No: 28, Cloquet. and: Sawyer Tribal - 
; Funds project in Carlton County, Minnesota. . 


Carlton’ County, Minnesota, passed a zoning ca ane ape al . a 


a May 7, 1940. (entry 23 of the abstract), which provides that no build- : | 
ing or structure shall be erected, occupied or. used by any person or 


- persons: as an established home: or with intent to. establish : ahome — 
therein. in. any restricted district unless such’ home. is: necessary for | é Z 


- use and is used: solely i in connection with a mine, quarry, gravel pit, | 


hydro: dam, private dam, . flowage area, transmission line: or sub: mee 


| | station, : 


- The Land Field Aenb: pees it. 4 is noe anticipated that the la : 
- under- consideration will be ‘used as home ‘sites; however, since at - = 
. some’ future date, the Indian Office might desire os use. the land for ~ 


home sites, the question arises as. to whether this. zoning: ordinance: 
affects the land under consideration after its acquisition by. the ~ 


| United States. ~The Jands proposed for purchase. by the ‘United 


States are affected by. this: ordinance. ‘Zoning is a-proper‘exercise ~ 


eae of the police power of a. municipality, county. or: State. Pearsall ve a 

Great Northern Railway Co. .» 161 U.S. 646. | a 

The courts have uniformly held that. the United States may per- nee 
: form its function without conforming to the police regulations of a . 


ae State, and that when the exercise of the State police power inter- — et 


— feres with the performance of a proper governmental function of | — 
the United States, the State police. power must give way. James. 
— Stewart and Co., Ine. v. Sadrakula, 309. U. S. 94; Oklahoma City v. . ~ 


Sanders, 94 F. (2d) 823; James v. Drawo Contracting Qo., 802 U.S. . 
134. One of the leading cases. on. this subject is Avon v. Cahi- © 
7 fornia, 983 U. S. 423, 51 Sup. Ct. 522. ‘The United States constructed. 
| a dam. Certain State regulations required | a submission, oO plans uF 


wee sire ZONING ORDINANCES, “ACQUIRED INDIAN LAND: if 5B a 


_ August 8, 1942, es 


ee er specifications tor a. e building of dams. io the Sac. engineer ee er — 


approval. The Secretary. of the Interior did not comply with these. _ a 


State regulations. . In passing upon. this point the court. said: 


It Congress has power to. authori ize the construction of. the dam and reservoir. _ - z, 
‘. Wilbur is under. no obligation to submit the plans’ and specifications: to the ee : 
i State engineer for. approval. os She é | | ar | in 


‘The court cited. Jonson v.. | Maryland,254 U. Ss. 51, 4 Sup. Ct. 16; oe 
-and Hunt v. United States, 278 U. S. 96, 49 Sup. Ct. 38, in n support a 
~ of this fundamental. principle oe 
“In Oklahoma City vy. Sanders, 94 ¥F. (2a) 323, the. Gikedit® Cour 
: of Appeals held that municipal ordinances relating to licenses, bonds 3 
‘and inspections do not apply to a. contractor building a low-cost 


housing project for the United. States on land owned a the United a; : tee 


States. within the State of Oklahoma. 

For. a discussion of the conflict. of the ne power ae chs State 
| ‘with the interests of the “Federal: Government see Note in 7 Tex. 
LL. Rev. 471. The case ‘of Hunt v. United States, supra, is reviewed - 


. inthis Note. The facts in this case were that deer became so plenti- 
“ful i in the Kaibab National Forest that they overbrowsed. upon-and «= 


~ killed valuable young trees. The district forester acting under. an 
‘order of the Secretary of. Agriculture killed large numbers of the 


deer and shipped them out of the forest. This action. was necessary = | 
to protect the forest. State officers acting under. a game Jaw of the — 

~ State: of Arizona ‘sought to prevent. the: execution of the order and 

the United ‘States brought suit for an injunction to restrain the of- 

ficers from interfering. with. the district forester. It was held that’ - 


the: injunction: should “issue and that in case of a conflict between 


the police power of the State and the interests: of the Federal Gov- — a 
‘ernment, the latter: should prevail. See also. eCulloch v. Maryland, - ee 
4 Wheat. 316; Utah. Power & Light Company V. United States, 243 eo, 


UU. 5.389; and Panhandle Oil Co. ve Mississippi, O17. U: S. 218. 


In United States ve 4450. 72 acres: of: land, Clearwater’ County, 5p Pe eae 
State. of Minnesota, oT i Supp. 167, the court had. before it the ae 
_ question of the right of the United States to condemn land owned 
- by the State and dedicated toa public use. The State of Minnesota. fe we 
had: set. the land apart asa hunting preserve. The United States 


desired to acquire the. land for the Indians as a wild: rice reserve. 


The United States attempted first. to purchase the land from the - : 
_ State, and being unable to do 80, filed ee to: condemn the land. — ge ea 


The court held that: 


Tt the ‘public’ ‘use of: both sovereigns: is. aceialy: directed io the aid ‘aiid. assis- a 


ze _ tance | of the Indians, the Federal Government has the exclusive > duty to look. ao 


_ 


La 


8 ge og “ 
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| after its wards and in carrying out this Federal power, it cannot be restricted 7 


| by the State. 


The United ‘States | is ; authorized. to. acquire “ihe ecoee in “question 


; in trust. for the Indians. Such land is in effect. land of the United - 


2 States. United States’ v. Rickert, 188 U.S. 482... ‘The State or county a 


s in the exercise of its police power may not interfere by : zoning ordi- — . 
.. nance or otherwise. with. any use of this land by the'sovereign, so. 
: ea long as the use thereof i is authorized oy. the oe of the United States. > 


-Approved:. 


Oscar L. Coa 
_ Assistant Secretary. 


VALIDITY OF PUERTO RICO AUTHORITY LEGISLATION 
Opinion, August: 10, 1942 | | 


i 


| Con strTUTIONALITY Or STATUTES, 


_.. Opinions will not be rendered on the constitutionality of a statute jules an 


statutory duties. alleged to be in conflict | with constitutional limitations 
‘are placed upon the Executive department. 
ConstITUrIONALiry oF STATUTES—PUERTO: Rico. 


s ~ 


.. Where the - .constitutionality © of certain Puerto Rican statutes has’ been ; 


_.. called: into question by the Attorney General of Puerto Rico. and the Auditor 
- of Puerto. Rico, a Presidential. appointee, is in doubt. whether to follow 


the said statutes, the Secretary of the Interior may properly advise as .to- 


the constitutionality eae in so far. | as they bear upon the duties o | 


* the Auditor, | , 

Ho INDEPENDENT Cae ae INSTRUMENTALITES—PUERTO Rico ORGANIC ‘Ae 

‘ Independent instrumentalities: of the Government of. Puerto Rico may be 
exempted from. usual forms of auditing. without: violation ‘of the Organic 
Act of Puerto: Rico. z 


The Puerto Rico Water Resources Authority, the Puerto Rico: ‘Pransportation . 


' Author ity, the Puerto Rico Communications. Authority, - and the Puerto 
Rico Development Company are constitutionally valid independent agencies - 


i parle of any executive depard tment or bureau. 


—e, Comex, Acting Solicitor: 


. The-opinion of the Solicitor hs heen Sequeatid on ae validity of a 
_ . various. portions of the acts of the Puerto Rico. Legislature amend- 2 
ing the’ act creating. the Puerto. Rico Water Resources Authority? 
> and creating the Puerto Rico Transportation Authority? the Puerto 
- Rico’ Communications "Authority * 3 and, the. Puerto. Rico Develop: coe 


Eve of Sat 8,. 1942 (No. 19), Be , wy , he Ne Be | eee 
: ~2 Act. of May 7, 1942 (No. 125). Pee: ec ee Oe ge aes 2 
= 8 Act of Mays 12, , 1942. Ee: m2}. os ee ee et ee 


oe ee es, me PUERTO RICO “AUTHORITY “LEGISLATION: oP ee a 


“et August: 10, 1942 


iene ‘Compan: 4 The request. arises s from opinions of the: Attorney a ete! 

* General ‘of Puerto Rico submitted to the Executive Secretary and =~ 

. the Auditor of Puerto. Rico in’ which. doubts as. to. the validity a 
this legislation were. expressed, and from the submission to Ri by Piece. 
ark _ the Auditor of the Attorney General’s opinions. | | aaa 
It is: ordinarily the position. of this office that. a Goverment. of- snopes 
+S ficer. ought not. to question the validity of an enactment, of. a. legis- oy Oe 

| lature after it has received the approval of the Executive; exceptions _ Pe 


0" this rule must be limited to cases where duties in. ‘conflicé with 


- constitutional. limitations are laid. upon the Executive: department, es 
and opinions: ‘expressed i in such ‘cases should be narrowly limited to 


‘the resolution of such particular conflicts. (Such a position is par: . 
ticularly appropriate with respect to the’ ‘enactments that are. now — 
before me. . If he has not already - ‘done so, the Governor will shortly 
‘submit to you for transmission to Congress copies of all laws en- 
acted during this session.>. ‘Congress will then have an opportunity | 
~ to annul the statutes under the power which it has reserved for itself .. 
in section 84 of the Organic Act* if it believes them to be. invalid or 
unwise, to put a definite stamp of approval on them, or to do nothing. 
While it is. true that Congress’ failure to set them aside will not. 
save them if, they are clearly in conflict with the Organic Act, it | 
is also true that‘ its failure to do so may be taken as.an indication 


. of its: belief that they are valid... This rule, which has been enunci- 


ated. by the courts in cases. dealing with. private individuals’ claims, - 
is, I believe, even stronger when: the prop eens is one of distribution 


of: governmental authority and ‘power. 


Were it not that the Auditor is a Presidential vaspeintes oie to - 


that extent, stands in a somewhat different relation to the: ‘Puerto ~ 


Rico. Legislature from that: of. an- ordinary. Executive. officer. and. 
were it not, that the Attorney General’s views on the invalidity of» 


. these. acts ‘might lead to. unnecessary -administrative difficulties, - I~ 
~~ should doubt. whether it’ is: proper for me to. consider, on ‘behalf of 


, the Auditor, ‘the questions. which have been. laid before. me.? These: ones 


| screen however, dictate a contrary. course.. But, with | your aa ce 


: 4 Act of. May - 11, 1942 (No. iss). 


_S Act of March 2, 1917, ch. 145, x 23 (39. Stat, 958, 48 U. 8. C. sée, 842) ;-act of 


7 March. 2, 1917, ch. 145, see. 84 (39. ‘Stat. 961), as. revised aise ‘the. act. of ara 28, 


|-1929, ch, 864 (45 Stat. 1348, 48 U. 8. C. sec. 826). 


‘6 Supra, note 5. . a et 
ri 0 Springer. ve Philippine Istands, O77 Uv: Ss. 189, 209° (1928). 


ble & People of Porto Rico v. American. R. Co. of Porto Rico, 254 Fed. 369, 377 © c. ke cn ar, 
an 1918), cert. denied, 249 U.S. 600 (1919) ; Gallardo vy. Porto Rico: Railway Light & Power. aoe Pees 
oS. OO., is. Fy, (24). 918 (C..C. A. 4 cee 3 South Porto. Rico: ‘Sugar’ Co. ve Ano: 28 FR eae "73 


: (24): 820. (C..C. A. 1, 1928). 
ae ey General to the President, 39 op. Atty. Gen. u (a9a7 ye 
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~ 


| permission, I ae née go any a than 3 is necessary to indicate is 


my views 6n those questions which | are of particular: concern to the 
_ Auditor in the performance: of his functions and duties under the 
Organic Act. In brief, I shall not. attempt to ‘pass on the ee | 

of the whole of any of these enactments. ore, | 
‘The Auditor’s most. immediate problem 1 is that of his cae in con- 


nection with an- appropriation | of $1,000,000 to the Puerto: Rico | 
ae Transportation Authority. The appropriation is in these: words - : 3. 


The sum of one million’ (A, 000 000). dollars is hereby appropriated from. any ae 


funds in. the ‘Treasury not otherwise: appropriated, to carry” out. the provisions © be 


. of this. Act, and the Treasurer is authorized and ‘directed to pay. said sum to 
a the Authority, or to the officer or agent, thereof that, the Pee ‘may y delenate, 
| for the purpose. ee eee a a a ae ee ae eens 
oe Ih his letter of May 18 to. the Attomey General the Auditor wrote: 


se shall appreciate that you please make a thorough study of the different 


> particulars. of this’ law and offer: “me your opinion as to. whether or not they 


~ fall within | ‘the constitutional provisions of the Organic Act, and particularly ; 


-. -Section 24 of the Jaw: which. authorizes the ‘Treasurer of Puerto Rico to’ ‘pay _ 


~ $1,000,000.00 to. the ‘Authority. or the Officer or Agent that the Board may - 
a designate for the purpose seemingly without intervention. of the. Auditor. 7 


| To this, the Attorney General. replied on the same » date: | 
An ‘appropriation duly ‘made by law does not make it, necessary that ‘the 


_ Treasurer and the Auditor be specifically authorized and ordained to place. a 
the amount of the appropriation at the disposal of ‘the Officer or Board 


| _ authorized to make’ use of. such moneys. “The appr opriation, however; is: subject 


to compliance with ‘the provisions of the Organie Act and existing. statu: | 


‘tory provisions. ‘Telative to the disbursement of the. moneys inyolved in. the 
appropriation. ea . 


And the Auditor is now written to you. ina Teta of an same 5 date’ | 


—_ This Office is being pressed for payment: of. the one ‘million: dollars’ ‘referred 
to. in Section 24 of. the Act. /* -*.-*: and as the policy” ‘of the Auditor is'to — 7 
cooperate. fully with the: Covernok and | Legislature in their. plans, ordinary Se 


, ‘payments will be approved within the amount appropriated. are, a 
‘This. Office is doubtful about the propriety - of challenging the. constitutionality | 


- Of the Act. in the. Courts, or. initiating a declaratory judgment, certainly not. ae 


| before. the matter is referred to your. Office, therefore’ it will be’ appreciated 
if you will have a study made by such authority’ as you deem appropriate, and ~ : 


ae kindly suggest the course the Auditor should pursue. . There areno precedents a 


| ‘on ‘file covering this and similar problems, now Deine presented to this Office. : 


@ Though the aditae is a 3 ‘gpecifivally cnentioned” in ae appro: _ 
| ‘printing: porn of the act ‘to ee has’ referred, LT do. not a 


10. o-Supray,-t ndte 2, Sec. “24 Similar appropriations to. the Cominaaten tone Authority aoa 


ar to the Dovaopnient Company are made i in ‘Secs. 28 and 23 of nen REPDeEHIVE ace supra; 


notes 3 and. 40° 


ee “ae eee "PUERTO RICO AUTHORITY LEGISLATION ’ : | en sy aed 
Saas - re. | August 10, 1942 3 fae aoe: 
. anflerstand ° it ny. mean hat the Treasurer may disburse the. funds - 
- appropriated without. a warrant from him. This is = by. oe ee 
| provision of section 15 of the: Organic Act that 12 aac 7 _ 


: The: Treasurer shall collect and be ‘the. custodian: of public. Gane, ‘and 1 shall” - 


disburse the same in accordance with. law, on. warrants ae ss ee the. auditor ca eK 


and countersigned. by. the governor ee aa a 


i: Tr am. not: informed that the Teessurer ititends to ieburce funds ihe ae 


out. an. Auditor’? Ss. warrant or that. the ‘Transportation Authority: is : 


pressing. him to do. so. .There is, therefore, no oceasion to idvize: : 


| ; the. Auditor. to. withhold or ‘to. discontinue payments. — 


. Beyond. this immediate question, the Attorney General: haa’ ad: _ 
J vised the Auditor that the acts trench on the authority that hasbeen 
; given. to him. by the. Organic. Act. Ihave already pointed out. that 
_ under section.15 of this act the Treasurer is ordered to disburse. the. 9 
- funds committed to him “in accordance with law, on warrants signed _ = 
by the auditor and countersigned by the governor: *. * *” Section 
2012 of the same. act gives the Auditor nitherty to § ‘examine, ad-. 


- just, decide, audit, and settle all accounts and: claims. pertaining to: 
the revenues: and. Teceipts from whatever source of the government: | 


of Puerto Rico” and. to * “examine, audit, and settle” all expenditures oo 


oe of that. government, requires him to “perform. a like duty with re- 


ae spect. to. all government. branches,” grants. him exclusive jurisdiction. ar 

| ‘over, the government’s_ accounts Cand: all vouchers. and records’ per-- — 
_.. taining thereto” and: ‘provides that, in making his decisions, he shall 
~ “have like. authority. as that conferred by the law upon’ the Comp- cee 


troller General of the United States * *. *.” 


By contrast, the Water Resources ‘Authority Act 4 13. » provides that a . 


a eto ee pudoset approved. ty its, Board! 1s. ‘Tt farther a 
provides as that the Auditor— - os fue a as 


‘shall, upon. consultation. with the. Authority, -estabitsh the accounting — Pits 


required for. -the ‘proper statistical control and record of all expenses: and. 
income belonging to or Managed. or. controlled by the Authority. Te 


: and that. he «shall from time to. time, € examine the accounts and ae . 


- of the Authority * * * and shall report: thereon to » the. soins of 7 


sé gf the Authority and the Legislature,’ a as oa a ee es gens - iz a | 


At: ‘of Mareh- 2, 1917, ae 145, sec, 15 (39° Stat. 956, 48 U.S. C see: 780). io 
2 Act of March 2, 1917, ch. 145,: sec. 20(39 Stat..957 ee as amended - by: the’ nets ‘of 


* = Mareh 4, 1927, eh. 503, sec. 3 (44 Stat. 1419), and May. 17, 1932, ch. 190 (a7, Stat: 108} Pod hic 
 £8' U.S.C. sees. 786,.787, 788. | 


~- 137 use this. act as an eaaicles ‘the other three are, s quite | similar to. it” ‘as far as the < 
: matter under discussion is. concerned, se ce nO a ; ae ae: Saaee el 
M Supra, note 1, sec. 12. ae as 
Tod. ft Bea os iy 


-.692959—48—10- 
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Ree ‘The “Attorney Gacat vending. thiese provisions and contrsting, 7 
them with the legislation, concludes : a he ere 


. It is my - ‘opinion ‘that while. the Authority ‘may “be: considered as” a. “poay ae 7 
: separate and apart from. ‘the Insular Government, it: can only properly . be. 


SO considered . for. purposes. ‘of administrative policy; its funds. are public. 


. funds, and the keeping, disbursement, and. disposal. thereof. are subject. to the _ 


- powers | of * * * the Auditor of Puerto Rico, as such powers are outlined — 
in sections 16 and 20, respectively, of the Organic Act. aa. 


r may y point out first that, even if the: Attorney: General: is correct in. : 


his views, the invalidity of the portions of the act relating to the. a 


7 Auditor’ S authority will not affect. the carrying out of the remainder. : 
of the act.t© But, in any event, I cannot agree with the Attorney. 


-. General’s conchision: ‘I have already said that funds appropriated 


to the Authority from the public treasury. are public funds' and that 


oe they are subject to the Auditor’ s jurisdiction. I do not believe that ee | 
te bless funds, once they have reached the: Authority’s s treasury, are — 


cas, “public funds” within the meaning of section 15 of the Organic Act | 
or that other moneys: coming into its. treasury from bond : issues or = 7 


| ~ from other sources are such funds.%? : 
“The considerations. which lead: me to this conclusion also persuade: eae 
~~ me that an. independent. corporate instrumentality, such as the Au- 
_-' thority, should. be regarded as separate and: distinct from and not. - 
within the meaning of the “government of Puerto. Rico” and “gov- 


ernment branches,” with respect to the revenues and expendittres . 


of which the 4 Auditor has edition under section 20 of. be Organic Oe! 


“The: courts shave: Steer held sich activities’ as those involved es 
- ‘in the Water Resources Authority Act exempt from the controls ordi- _ 
~ narily. imposed’ on Government officers: The point is illustrated by. 


a the host of cases holding that constitutional and. statutory limita-— 


tions on the creation of public debts do not apply to self-sustaining ae 


‘business. projects of municipalities or States,!® by the acquiescence ae 


_ of the courts of various States in their legislatures’. freeing special — 
- undertakings—sometimes commercial, sometimes not—from oT a 


16 OF, ‘section 28 of the: act, “euoeae — 1: - any Dor a this ee or ths ppl | 


my cation of such provisions to any ‘person or ‘circumstance shall: be held: invalid, the re- 


_ mainder of the Act:and the application of such provisions to persons or: circumstances 
other than. those as to which it ‘Shall have been held invalid shall not be affected thereby.” 

sini, Se Of. Opinion of. the Solicitor: of the Department of the. Interior, November 19, 1941, ae 

. 57 1. D. 392, 

- 318 Lang v.- City of Mobile, 939° aie 331, 195 56, 248. (1940) : : California. Toll. Beare 


| Authority v. Kelly, 218 Calif:. %,- 21 P. (2d) 425 (1933) ;. Sheldon v. Grand River Dam - 


. Authority, 182 Okla.. 24,.76 P. (2d) 855,. 362 (1988); > Clarke v. South. Carolina. Publie 
' Service Authority, 177.8: G. 427, 181 8S. H..481 (1935); Barnes, vy. Lehi City, T4- Utah. 821, me 
, 279 Pac. 878 (1928) ; 3 Aiae V.: » Gregory, 177 Wash. a 32 P. (2a): 560 Steels. ie . ot | 
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oe by the” ‘usual officers 19 and from’ the requirement, that’ no money be oe 
- Spent save under an. appropriation act,2° and by their willingness. toes 


allow. compromise of debts owed ‘such a Government enterprise when = 


a thie State constitution forbids such compromises generally. ates reer 
_.. This freedom from the usual control exists, as many of these cases . oe 

7 rial. clear, even where the funds are being handled by ordinary Tes 
Government departments. . There is no reason why it should be less | 
- in the case of such a. ‘public corporation .as the Water. Resources “i 


ays Government: Corporations and Federal Funds,‘ 229. (1938). 


Authority.” We. are told, in. fact, that this is one reason why the 


4. public corporation is ‘Frequently resorted to.22 It is true that these. es 


: ~ corporations may be. “public” enough to be accorded the benefits and: 
protection that other Government agencies. are accorded ; ‘it does not: 


_ follow that they raust. be subjected to the same Tpaurctions to which | 
’. other Government agencies are. subjected. The difference. i 1s well Mee: 


: lustrated by the. ‘Emergency Fleet Corporation: litigation. after the — 
last war. In United States ex rel. Skinner & Eddy Corp. v. M cCarl, 23 

the Supreme Court. held that, the® corporation’ s contracts and its - 

claims on these contracts: were not within the. jurisdiction of: the 
Comptroller General. At the same term of Court, in- Emergency 
Fleet Corporation v. Western. Union Telegraph Cog it nevertheless 
“held that the corporation” was entitled to the reduced rates fixed by > 
the Postmaster General f for telegraph: masse ges ‘sent out it by” Govern- 
“ment: agencies.* 7 | i 


19 Wyatt v. “Beall, 175 Md. 258, 4 re (a): 619° (1938) ; 7 State OD pel, ‘Olson > ‘Ve Terioniow: 


29° N. Dak. 178, 150 N. W. 065. (1915) ; - State en ret. Linde Vs Taylor, 83. N. ‘Dak, 76, 156. © 


ON. W. 561 (1916); ; State ee rel: ‘Stearns v. Olson, 43. N. Dak. 619, 175 N. OWS 714 (1919); a 


~ City of Seattle. v. Stirrat, 55 Wash. 560, 104 Pae. 834 (1909) ; - ‘State ex rel: Sherman: v...- ? 


Pape, 103 ‘Wash. 319, 174 Pae. 468. (1918). , See. ‘also - Opinion: of the Justices; 261 Mass. ae 


_ 528, 159 .N. E. 55 (1927); State ew rel. Koviteky v. Waters, 45 N. Dak, 115, 176.N,W. | 


913° (1920). Of. Langer v.’ North Dakota, 69° N. Dak. 129, 284 N. W. 238 (1939). The. 
» earlier North Dakota Cases, “coming ‘as: they - did. at a time when that State was. first" 


engaged. in enterprise’ of much ‘the same sort. as, Puerto Rico is now embarking: oy are : a 


eis particularly: important. 


+ Tatum v, Wheeless, 178 So. 95 - (iss. 1938) ; 3. State ew ‘rel. Washington Tol Bridge oe 
.. Authority v. Yelle, 195.Wash. 636, 82 P.. (2d): 120. (1988). am 4 


‘  2'Chez 'v. Industrial Commission of. Utah; 90-Utah 447, 62. P. (2a) 549. (1936), 


22. United States ex rel. Skinner .& Eddy. Corp. v.. MeCart, (275 0. 8. 4, & (1927) 5 . Stoke, . oe | 


2 Supra, note 22. 


| ocd O75 U8. 415 (1928), ee & i a | io ee. 
2 See also. United ‘Reudea ¥. ‘Bieang, 254 U. Ss. 491 (1921) (an ‘wecloved of the , Fleet ee 


a 267 U.S. 419 (1922). 


Ot ‘Corporation is not an agent of the United States within‘section 41 of the Criminal Code), > Bed 


- and with. it. compare United ‘States vy. Walter, 268 -U. 8.15 (1923). (demurrer to: indict- - oa A 
ment charging: conspiracy to. defraud the Dnited States. by: presenting false claim: against ae 


- Fleet. ‘Corporation overruled * “while it is true that the corporation. is. ‘not - the. United 


> States *.* *, the. contemplated - fraud: upon the corporation’ if . successful . would: have. swe | 
resulted directly in a pecuniary loss to the. United States, and .even™ more. immediately aa 


~ . would have impaired the efficiency of its very important. instrument”), For additional - 


. . Gases, ‘dealing with. protection. ‘of. Federal ‘corporations, see U.S. Grain ‘Corporation Ve 
* Phillips; 261 Ue8, 106. (1923). ; -Clallam County v. United States, 263 U.S: B41 (1923); a 


Inland Waterways Corporation. v. Youngs 309 GC. S8, 517. Piao ee The. bike ac dele hakan : 


~ 


i 
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1 believe, moreover, that hs Samileed provisions ‘te which tha “2 
Attorney. General of Puerto Rico has referred ought. not to be read — 


| apart from the remainder. of the legislation and that, when thought — 


of in the light. of the whole act, they cannot be said to be invalid. | 
- The statute, with meticulous care, has built an. organization. which, | 
while it is public j in the work it does and in its chief officers, i is set 


far: apart from the routine work of governing the: territory. It isa — | 


‘business. venture on-the part of the Insular Government. . ‘Tts funds 


oe are not raised by taxation or derived from the public treasury. | ‘Its aa 


employees, though accorded. some of the benefits of the Civil Service a a 
~ system, are its own. It is subject to suit in as free a way a as any ieee 


purely private enterprise. And it is deliberately subj ected to the pos- ’ 
sibility of a ‘receivership being imposed on it if its revenues are in- | 
sufficient.to meet, its obligations. It is the Legislature’ 's treatment 


of these obligations which is most indicative of the extent to. which aoe 


the Authority is. divorced from. the Insular Government. Thus: sec- a 
tion 3(b). provides that—__ oe | | rae 7 


me om = * ‘The. debts, obligations, Conbrnete: ponea, ‘notes, debentures, oe , = 
~ expenditures, accounts, funds, undertakings, and property of the Authority - 


_ * *-* ghall be. deemed to be those of said’ government- controlled corporation ‘ie 
~ and not to be those of the Insular Government ere Pea - 


- Section 6 6 6(s) provides: 


oe - .That the’ Authority. shall. itive no power ait any tine or in any - 


. manner to pledge the credit or taxing power of The People of Puerto Rico... | Pon 
_# # * nor shall The People of Puerto Rico *.,* * be liable for the aa a 


of the principal of or interest on. any: bonds issued 1 by: the > Authority. 


Section 20 likewise provides that— fae. 


‘The: bonds and ‘other obligations, issued by the Authority shall t not. ba a debt 


of oe People of. Puerto Rico .* * * and: -* » “The People of Puerto - 


: 7 Rico- o# *- shall [not] be. liable thereon, nor: -ghall such bonds or. other obli- 
‘gations be payable out of any funds other. than those. of the Authority. 


Taken together. these provisions spell a ‘good reason. for not requir-. ie 
ing that the Authority ‘be subject to the controls which are imposed — 
on the Government as such. _ Added to the authorities I have set — 
out. above, they make it seem quite unlikely that the provisions of 7 
‘the act which I have been. discussing will be held invalid. . 
oe BoA larger question, however, i is whether the Puerto Rico Develop- | 
- ment Company Act and the Puerto Rico Communications Authority - 


:. aes conflict with section 3T of the Organic Act. 27 The toriny oe | iets 


26 1 assume ior the sake of the diserseion: enotien I am ae from convinced that it is 80,- Me 


that this’ is a question which Ene proior, as } chief overseer of the . ae Soren 


accounts;. can: ‘properly raise. . 
7 Act of March 2, 1917, ch.. “445, sec. 37 (39 Stat. 964, 48 U. s. cm “sec. 74). 
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me eral raised + no auch objection to the Water Resources Authority when 
_ the original act was passed in 1941. The question, moreover, is not one 


“of the authority of the Legislature to create. a public corporation ; 
the Attorney General’s opinion on the Puerto Rico Development 
| Company Act. concedes that it may do so. Rather the question 1s 


-.. whether im doing so in these instances’ the Legislature has created 
new Executive departments contrary to the section of the Organic — 


: Act cited. It is there provided: “No Executive department not Bro-: ! 
vided for i in this act shall be created by the legislature.” This sec- 


a tion follows on. the heels of section 13 *° which, as amended, provides — 


for Departments of J ustice, Finance, Interior, Education, Agricul: | 
ture and Commerce, Labor, and Health, = : 
‘Read broadly enough the term. “Bxecutive department” in’ ‘section © 
ar would cover ‘every activity- engaged i in by the Puerto. Rican Gov- 
ernment’ that is not assignable to. its legislative or judicial branches... 

In this sense of the word, a great deal of Puerto Rican legislation. 
that has been put. on the books in the past: would. be invalid. The 


acts which have set up an Insular Sewer Service, a ‘Food and Gen-_ 


eral Supplies’ Commission, a. Puerto-Rican Coffee Price-Stabilizing 
_ Corporation,. a Commission for the Promotion of Agricultural Co- 
operative Associations, a Tobacco Institute of Puerto Rico, a Public 
_ Amusements and Sports. Commission, a Board of Registration-of | 
| Technologists and. Microscopists—to name: only. a. few—would all be < 
void. F ortunately, the matter need not be argued. on so broad. a 
scale as this for, as. the: Attorney General of. Puerto. Rico: has said, 
“There is no ‘hard and fast: rule determining what an Executive de- 
partment: is. It. depends largely. upon ue different statutes, the- 
organization andl the objects and purposes.” — | 

I take it that the Organic Act uses the term “xccutive depart- 


, oe in much the same restricted sense as we in ‘Washington do- 


i. when we: speak ofthe Executive departments: and the. independent — 
agencies of. the Federal Government—that is,.as a major branch - 
: ob t the. Executive headed Py an 1 officer of Cabinet rank, J ust as: we 


* . 21 am: ‘aware of no judicial construction: ée: this or of, any. aniae law, "Article 66 : 


of. the amendments to the. Constitution. of. Massachusetts to’ which the justices of the ae 


7 Supreme. Judicial Court of. that Commonwealth | referred briefly'in advising. the Sendte 
. that: a proposed. enactment was invalid (271 Mass. 582, 171.N.. T.:. 294; 299. (1930)) is far. 


ia more explicit than this. section. ofthe Organic Act. .It provides. that “the executive. and - 


administrative. work of the Commonwealth shall be organized in not more: than 20 depart 


ments, in one. of which every executive and .administrative office, board and-commission | a ee 
_* * * shall be placed.” “New York has a somewhat similar provision in its constitution, 


Article 5, sees, 2 and 3. ‘This, however, has: not been used as a basis: for challenging the - 
"Port of New York Authority Act. -(Laws, 1921, ch. 154) and was not: used thus: against 
~ the New York State Bridge: Authority (Laws, 1932, ch. 548). while it existed. noe 

» @Act-of March 2, 1917, ch. 145, sec. 13 (39. Stat. 955), as- amended - ay the act of 


o "February 18, Pecks chs a8, sec, 1 ia Stat. 1168, U.S. C. ‘Bec. 773). 


ee 
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~~ would not. tnolnder a Federal Pease Commission. ee the ia a 
so the ‘Organic Act ‘does. not, include. a. Public Service Commission . 


a among those enumerated in section. 18. Just as we would. not in-. aod 
elude a, Federal educational institution within the term, so the Puerto 


- Ricans do not include the University of Puerto Rico. ‘I see nothing 7 
in the structure or in. the “powers. of the company which compels 


the: conclusion. that it must be treated differently. from these. other oi ee 
agencies which: are not enumerated in section 13-of the Organic Act, 2 


or that,. she need be, it cannot be treated as one of those bureaus or 


i offices the. creation. of: which section 538 by clear implication | allows. ; 


without any requirement that they be set up in or eae to one = 


2 | of the. existing Executive departments.® 30 


As far as organization: is concerned, the Development. Can e 


“eS, Act 31 makes the members. of the Executive Council of Puerto Rico 


a promoting their. use; 


“a body. corporate and politic constituting a public corporation and. 
governmental instrumentality.” It provides that they shall select 
a board of five directors. who, 1 in turn, shall choose a general manager 
who, presumably, will be in active charge of the porPeranon S 
_affairs,®?.. - : : 

‘The Decent Company | 1s to be fnoed - sheries for its , 
services,?3 by a-bond ‘issue of not. more than. $5,000,000,** by an ini- 
tial orant. of $500,000 from the insular. treasury, and by an annual | 
grant of 10 percent of the government’s revenues derived from in- 
come taxes.** In. return for “this last grant, the company is required 
to‘issue to the taxpayers “development certificates” on which it may 
pay interest up to 6 percent. The: government’s rights i in the Puerto 
Rico Cement: Corporation are also transferred to the company: oh 

The company is empowered: 38. _ : oo. 


. (1) To investigate the resources of Puerto Rico and methods for 


| 


(2) ‘To investigate the marketing of Puerto Rican products end 


the need.of consumers ; ee 
_ (8) To establish ‘a design laboratory; the duty of which. chal has 
: be to ges meas pcre and models of cas suitable | 


. - 2 Act Nor March 2, 1917, eh: 145, sec. BB. (29. Stat. 968, 48. u. Ss. C. see, . 198). 2, 
_ . I t-ig: on this act that the Attorney | General has. most: fully spelled. out his objections. 
ee a they ate not valid.as to it.they are even less valid. as to. the: others; this. Ag clear 
. from. a: reading: of the four acts: side ‘by, side, Rtgs a Cie dla a ee eee Sour: 
8 Supra, note 4, secs. 4. and 5. ae eel 
33 Supra, note 4, secs, 6 and Ts 
| 84 Supra, note 4, sec. 14." oe 
. 38 Supra; note 4, sec. 23.0 
_. * Supra, note 4,.sec. 24.. 
.. Sb Supra, note-4; sec. 18.. Desk cha wee Se . We chee . 
bee Supra, note 4, sees. e9. ee eee ee ee ae ee 


“ : 
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for manufacture 2 in, Puerto Riéo or: Cheon raw ‘atinterials 1 


ae -available in. “Pusite, Rico. ind industrial devices, equipment, ee SS 


| and. systems useful for such. manufacture;” ee a 
- (4) To lend money “to any person for. the establishment, main- 4 
tenance, operation,. ‘construction, reconstruction, ‘repair, “improve- 


--. ment or enlargement of any ‘industrial mining or commercial enter- © 


2 ‘ . prises’. in. Puerto. ‘Rico or oy a Bal ea incidental a 
_ thereto st eG rok , : 7 


(5) To engage + in aang: on. its” own. -apéount: involving the 7 
| exploitation of the Tsland’s. raw. materials: ‘and 3 fe oe 3 


“Tf. it : déiald: ie aatiouialy. argued: Fane oo of Aen powers ee peed 


= 7 clusively ‘governmental and that aid of them properly: fall within. . 
the. purview of one or. another. of the existing Executive departments, rae 


= : : ‘the validity of the Development Company Act would be» very doubt- o ee 


ful. But I see none among them which the’ Legislature could not” 


5 give a private corporation. | The fact that the ‘Tegislature has chosen’ ie 


¥ to. put. them in the hands of what it properly describes as‘ “a public 7 | 
a corporation. and | governmental, ‘instrumentality” does not mean that os 
they are any - less validly given. In short, I see: nothing i inthe or- 


~ ganization or the. financing or the ‘authiotity | of the Development - oe 


. pe Company which makes it aD Executive _ epencnes within, the is e 
co ing. of section 37 of the Organic Act. | ee en . 


| i conclude, therefore, that the acts Vee rere ‘in so » far . 
2 as they may affect the Auditor in. the e performance of his. functions a 
under the Orgenip Act, are e valid. oa eee 


a ectane 


28 (6) To: ‘Promote: otherwise the investment of ital in Poa ae ae 
Rico. : ae eae a Baas Se, es, : an 


“Tarot L. a pet er Ia Oe ee 


- Secretary ge the o Interior a 


ee ar -_ THE LONGVIEW COUNTRY CLUB ET “AL, ae 
gene are Opinion, August i, 1942 . oe 


“Cranes: AGAINST Untrep Srares—Poranry, ‘Dasacn—Brastine—Necrigmncn— oe 
Res Ipsa Loquirur. bes a am ete aoe: i 


The doctrine of res ipsa oquibur is appitcatile: in cages sof f deine to ‘privately: te or, Hee 


owned. “proper ty resulting from ‘plasting operations: ‘conducted: “by. Govern-- | 


(ment employees and, in the absence of.an explanation by the: Govern 
ment: consistént with ‘freedom from negligence, claims. for. -such” damage: :. ee 

_ ghould: be allowed and certified. to:the Congress. for. payment under the’ acts. is go 
7 of December 28, 1922 (2 Stat.. 1066, oF U. 8. oe sec. 215), nee ee 
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| - : Grastas, Assistant pero 


The Longview. Country. Club, of iden ‘Washington, aa i. | ie, 
Public. Utility District No. 1, of ‘Cowlitz County, Longview, Wash- > 


: ington, -have. filed claims in the amounts of -$150 and $30.06, re- 


oath spectively, against the. United. States for compensation. for damage * 


to their properties. as the result of blasting operations conducted by = 


employees of the Bonneville Power Administration. The question — 


: whether the claims should be allowed - and certified to the Congress | , 


> under the act of December 28, 1922. (42 Stat. 1066, 31. U. 8: C. sec. 


915), has been submitted to me for opinion: 


_ It is my opinion that the claims should be allowed. ig te 
- The mishap which resulted in the damage pecntred: on. i obras 


= 25, when a blast of dynamite set off by employees of the Bonneville an 
. “Power Administration in a gravel pit threw. a shower of boulders — 


o- and smaller’ rocks. onto the properties of the claimants. Consider- os eS 


: able damage resulted to the greens of the golf course, requiring, | 


according to the statement from the claimant country club, “time =. : 
of greenskeeper. and assistant to patch and repair holes, special care | 
of transplanted. sod, replanting. of areas from. which: sod was re- |. ' 

_ moved: for patches, grass seed, fertilizer, water,” in. the amount. of 


. $150....The estimate of. the expense involved is well supported, by. | 
a affidavits of apparently qualified appraisers. | 


; The same: blast, according | to the statement : fron, thé. daimant a : a 7 
~ Public ‘Utility ‘District No. 1, “threw a shower of. boulders and — 
smaller rocks into the alr, thereby damaging Public Utility. District's ‘ 


| transmission line.” An itemized sworn statement of the damage aa 


sustained, in the-amount of $30. 06,-is included in the record, together a 
with al copy of an: itemized i invoice in support thereof. | 


hac Upon. the record as presented, Tam of the opinion that the deca ie 
tre of res ipsa loqguitur is applicable to the present case..The leading — 
case of Slater v. Barnes, 941 N. Y. 284, 149 N. EL B59, 860 (1925), 
cited with approval in George Foltis, ae. V. City of New York, 261. 


. “App. Div. 1059, 26 N. Y. S. (2d) 609. (1941), establishes that the in 
- doctrine. of res ipsa loguitur is based on the considération that con-. 


trol of the thing that. produced the ey iS p excluavely. 2 with the | ne : 
| defendant. ‘In that case the court stated : aa 


“That rule. [r es ipsa loquitur], amongst other things, Ais: miedigated: upon a 


4 | condition ‘that the agency which has produced an injury is within the exclu- 


< a ‘sive possession, -eontrol, ‘and’ oversight. of the person charged. with negligence as 


_ ‘whence, legitimately, flows the inference that, if there is any. explanation of « ae 
_. the accident consistent with freedom from negligence, ‘he ought to be: able — 


: ‘to give that explanation, and,-if he does not give it,.a. presumption: arises a 
“2 against him: *. *)* Geen, Boe 166 N Y. 188, 59. N. E ‘925, 52 L. R AL | 
922, 82 Am, St. Rep. 630... | | | ae 
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: hee | is no. evidences oF nconE. from. the Bone lle, Power Adare =e 


tration to refute. the conclusion that the damages sought: by the ee 
| claimants resulted from injuries which: could have been‘avoided had =~ 
 the- blasting: operations been conducted in a ‘proper manner by its. 


= employees. . ‘The doctrine of res ipsa. logquétur | has: been’ applied in. 7 


"various. decisions of the Department. involving. similar. situations, ims. 
eluding. Gilbert Lowenstein (M. 31700), approved. March: 11, 1942, ed 
. J. Man Hannon (M: 80588), approved October 30, 1940, Bursaw. Oil: er. 
7 “Corporation | “(M. 80463), approved: March 23, 1940, “He omer Elliott. ae 
— (M.. 30480), approved January: 1%, “1940, “and ‘William De Se eh, 


| : (M. 29815), approved June 18, 1938. 


Since the property damage -is thus eke wee eon Gted: by oo 


ae he negligence of the Government’s. employees, the claims should be | . a 7 


allowed 1 in mee amounts: of ae and ane 06, respectively. 
- Approved: eget e ae. rrnate 2 wee 
“Hanoy Th. Towns; | ee eA 
| Secretary. of the Interior. 


wt 


STATUE OF PUBLIC AND-INDIAN CEDED LANDS DRAINED BY THE » 

‘STATE OF MINNESOTA UNDER THE VOLSTEAD ACT OF MAY 20 

1908 | Toes : 
Opinion, August 22, 1942%.- a ake 


VoLSTEAD ‘Act—Rigurs. AND “Dita Criarep—Lanirrations—Sat1sracrio’ OF 
DRAINAGE LIENS PossIBLE BY VoLsTEAD SYSTEM OF ‘DIsPosITIon AND PATENT : 

| —ConpItions | PregcRisep—MInnssora | CONSERVATION “ACTS IN ‘Aw oF DIs- - 
TRESSED DRAINAGE DIsTRICTS AND Tax FORFEITURE “LAW: INAPPLICABLE— | 
“Drarnsce, Liens a Bar To. WITHDRAWAL FROM VoLsTeaD ENrry, ONLY.. oe 
The .Volstead Act of. May 20, 1908, permits the State of Minnesota. to ar din 


3252 ‘swamp. and. overflowed public. and Indian | ‘eeded.. lands for. agricultural : 


‘purposes. and. ‘to assess both entered and unenter ed lands under State 


= drainag e and tax laws.’ -It disclaims’ any obligation | on. the ‘part of the _ oS 


| ~-United ‘States. for such charges and gives: no. “guarantee. for payment 
i thereof: | ‘But tb. “provides: for ‘the: disposition: ‘and the: patenting’ ‘of. lien- 


.» burdened: lands’ a system - whereby the State’s: liens: may: be: satisfied, if 


- the, conditions : ‘prescribed, : be ‘fulfilled... The State, .tax law of. 1927. pro- 


vides for absolute forfeiture. to. the. State of: tax and. drainage delinquent: tb hig 


ae lands ;. and State. conservation ‘statutes ‘of 1929, 1981, and: 1983 provide 
Des ‘the: ‘utilization of: ‘forfeited lands in: aid of distressed. ‘dr ainage distr icts. 7 
Held, 1.\ That the Volstead Act confers ‘on: the State’ only thé ‘rights ‘prée- 
hte poe scribed: by. its terms: and. that. it: adopts. no ‘State law: incompatible: therewith. 
cae ieee That. the .Congress.. contemplates. transfer of. United., States- title. by 
_ issuance. of United States patent under the terms of the act. and by. no 


Pek vat 


Fern at ad 


one ears cae confers: To pone Doon the. ae to divest the United: ee 


os  sbpbunibe Sein hi sadiatidag ener ae st i wali Offi, 


aie ke aah 
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Fy States of its title. in - any manner ._ whatever. 3. “That. the forfeiture pro- " ff Bg 


oe _ visions’ of the State tax law: and. the State Conservation Laws in aid. of. . 
distressed dr ainage districts, which authorize no. waiver. of dr ainage: liens 3 
~ but. are: predicated | upon. complete enforcement. thereof by. absolute for- ° 


i, feiture of tax. delinquent. lands to the. State, are inapplicable to. the drain- — 7 
3 SABE: delinquent lands of the United States; and that it,is error to regard” 
such lands as thus forfeited and as subject’ to such laws. 4. That the only. - 


ne form of disposition, entry and patent to which | a right is acquired by the 
eee “State and those asserting a. claim under it is. that: prescribed . in. the act, 
. °.=namely, Volstead entry and patent. 5. That this right..excepts the 
->:.-Jand to. which it is: asserted from: withdr awal. from Volstead entry. but 

does not bar withdrawal thereof from homestead entry or any other: 
form of - disposition under the public land laws.. ‘ | cr gee S 


_ NELSON Act OF JANUARY. 14, 1899, Cepine INDIAN “Lanps—Bxpanss ‘Trust es 
- _ Exnourive PowER oF - DISPOSITION: _RestRIcrep—CoNGRESSIONAL | Powe 
-PLenary—Inpian REORGANIZATION ACT’ OF J UNE 18, -1984—REsTrorATION TO 
TRIBAL OWNERSHIP AUTHORIZED—WITHDRAWAL—DXISTING Vatip Rigs. — 
“The Nelson Act of Ti: anuary 14, 1889, appropriated the Indian lands ceeded — 
_to the purposes of-an express trust and. prevented the Executive's dis- 
position of them in any but a prescribed manner. But the Congress: 
retained: undiminishd plenary power to change the method of disposition. 
In the Indian Reorganization Act of June 18, 1984, the Congress author- 
ized restoration of the lands to. tribal ownership, subject: to existing valid 
rights. Held, 1. That the authorization to restore carried implicit author- 
ity in the Secretary of the Interior to order protective withdrawals of 
the ‘lands. pending restoration. 2. “That the .departmental orders: of Sep- . 
tember 19 and November 2,.1984, were lawful and operated to withdraw 
the drained ceded lands from. all forms of entry, subject to existing valid 
‘rights. 3. That. the right to Volstead entry excepts the lands to which 
it is asserted by the State and those claiming ‘under it from withdrawal 


| ‘from Volstead entry but does not bar their withdrawal from ‘homestead =i 


| entry or any other. form of disposition under the public. land laws. a 


Cony, Aoting. Solicitor: 7 


At the suggestion of the Gommisione: of fie General Land Office 
you [Secretary of the’ Interior] have inquired my opinion as to 
~ whether ‘in consequence of her passage of certain statutes the State 
of. Minnesota. can be considered. to. have authorized .relinquishment 
of State liens for ‘drainage: charges on certain public and Indian 
eéded lands in Minnesota. ‘These lands the act. of | Congress of May. 
20, 1908 (35- Stat. 169), commonly known as the Volstead Act, de- 
7 “clared subject to the State laws relating to the drainage of swamp _ 
or. overflowed . lands for agricultural purposes to the same extent - 


re and. in the same manner as. similar lands in private ownership, thus Get 
permitting the State to drain, assess 5 and sell mae. lands for F delinquent Pees 


: charges. | oe . . | 
> ‘The lien-birdened ‘lands: in * qoedtiany, poe ‘described as. 


3 “drainage he homestead lands,” are Satenee, pumben ne: about 231, 587 ee 


- 


Sim, a! 7 
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ee : dered. res. Of ‘thicee, 979 265 : acres: have been ‘offered: at tax judgment ne a i 4 
_ for ‘unpaid, drainage, charges ‘and; ‘purchasers failing, are :said. to. “20°. 
~ have been bid i in by the: State. The remaining 134,272 acres, : while °°." 


not reported as having been offered. for’ sale, have nevertheless been = e ce 


assessed and. therefore are. likewise: subject to Volstead liens. 


“These lands’ are found in. nine ‘counties: in. northern | ‘Miinesota= Roe 


: Baltrami, Clearwater, Koochiching, Lake of the ‘Woods, Marshall, = 


= Pennington, Polk, Red Lake and Roseau, possibly i in.some others A aoa. . 


ge : well. But most. of them hie 1 in Beltrami, Koochiching and. Lake of : : 


eo the Woods.. By far the largest. part. of the-acreage consists of. Indian ee 
: ceded lands. : Under. the statutes of cession! all lands. other than 


= pine: lands were - -classified as. “sgricultural”. lands and were to. be 


ve disposed of. under: the provisions of homestead. law’ and at a statutory ee, 
price per acre for the.benefit: of the Indians to actual settlers only. 


Pending such sale the United States was to hold the naked fee to the we 
lands in trust for the Indians. 


_ As.to all these lands, the: Commissioner; it appears, is aera 
for substantial -reasons. Both the General Land’ Office and the Con- 


_- servation Department of-the State of Minnesota are of: opinion that. ae 
most of the lands impressed. with the Volstead. liens, “although origi- - 


nally thought to. be agricultural lands, are actually feet for 
agricultural use and should. be withdrawn from homestead entry. 
This action the Volstead liens, considered as valid rights existing in. 
the State, have been deemed to-bar. But it has -been pointed out. 


‘that should the State release the lands from the liens ‘the particular | a 


withdrawal appr opriate in the circumstances would at once attach .- 


and prevent homestead entry, in some: cases upon such conditions as 


. appear. in applicable provisions of law, in other cases unconditionally. 


_. As concerns public lands and the withdrawal of ‘February 5, 1935, 
for example, section 7 of the Taylor Grazing Act of June 28, 1984 


a (48 Stat. 1269), as. amended, would. control. This, it is argued, | 


: would make the. Secretary’ Ss classification. of any public lands sought | 
by any applicant. a. condition precedent. to allowance of any entry. 
under the public land laws. ‘The Commissioner could then deny an. 


_ application for hoinestead sentry of any} lands classified as’ unsuitable - Lo 
| “for agriculture. | | ot, alae chert a aeece ee 


As concerns. the Tadian’ neded ade two - reasons are given mn why. ne ae 
ce tihey’ should ‘be . withdrawn from. homestead entry. on They are. we 


in _ , thought to. >be. unsuitable - for agriculture. “2. ‘Iti Is consider ed to ve os on wore 


ee “aThe ‘Nelson Act of January 14, 1889 5 Stat: 642) “the Morris Act of t Webruary: 20, a Pack “ae 


ue (33 Stat. 46, 48), 


2 Oe 
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= in- : the epble interest that: éhey diya ie restored. to. , tribal, owner- 7 


ship: under section-3 of the Indian Reorganization Act. of. J une. 18, ; 


1934 (48. Stat..984), and it is desired to. prevent the. initiation of os 
new. homestead ‘rights: in: the. lands pending: accomplishment. of. such | 
--. yestoration: As to these lands, therefore, the Commissioner. suggests, 
ia Minnesota’s release . of these lands. from. the. Volstead Tens. would a 


eae No cutee 2, 1984. (54 a D.. 559, 563), to attach to the: lands, and ae 
| forthwith. withdraw. them from. homestead. entry. oS ors, Sass 
Tn: considering the. problems. thus arising the. Coninisaoner: in- a8, 
quires. as to‘ certain’ statutes enacted by Minnesota during fecent | 
- - years in aid of distressed drainage districts and as‘to the: rélation ae 
. of these laws to the: Volstead ‘drained ‘homestead . lands embraced in 
such. ‘drainage - ‘districts. - In particular ‘the Commissioner asks 4 
_ whether any provisions of these laws may be construed as constitut- 
ing “legislative authorization for certain administrative officers of 


fs the: State to release the liens upon: the drainage homestead: lands not 


~ classified by the State as suitable for disposal.” In other words, at - oe 
the appropriate administrative’ officers of the State, acting under~ - 


~ these statutes, Classify any of these drainage homestead lands as not 


3 suitable for agriculture and disposal, ‘do these statutes in effect aus. 


ae thorize the release of the Volstead liens on such lands? = | eae 


- Upon examination of the laws to which the Commissioner ‘refers, a 


* 4 find that. far from intending to waive or abandon any of the = - 
. fee drainage liens on any . of the, lands subject to the acts these statutes . : ae 
*-. contemplate, the complete. satisfaction and enforcement. of all the 
liens by. the procedure. most highly expressive of. the sovereignty of a 
bee the. State, namely, forfeiture, the taking of the lands themselves in 
be lieu * of the unpaid. charges on: them. A release or waiver of the | - 
= liens would amount only to relinquishment of the right to enforce, a 
them. ‘Tt would ‘relieve the owner of. the charge on the lands but be 
7 would in nowise affect his’ ownership of them. As. between. the-2< 
State and the landholder all would be i in the same posture. as before 


| the levy of the drainage assessment. In these . laws. however the. : 


—— Minnesota Legislature contemplates a complete change i in ownership, 8 
the transfer to the State of a complete and indefeasible title in the 


lands by forfeiture. under the general tax law of the. State, that 


on. “title “to be held: and used’ or disposed of” by the State as absolute ee | 

~~ owner. Full State ownership and’ unrestricted State administration : | 

> oe of the lands | are the indispensable basis: of the Jegitesare S Pan for . oe 
os ‘the. lands s subject to. the acts. | cia ee 


- 


~ 
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“The Eee re statutes 3 in “question. are 4 1929, mu “9582; 1; 1981, be a oe a 
bed a 407% and L. 1933, “ch. 402.4 Of these, the first rented! the Red ees 
Lake Game Preserve i in the counties of Lake of the Woods, Beltrami - eae 
and Koochiching. “The second and third. gave general authorization pis Fae. 
for the:creation, in specified circumstances, of State-owned and State- ae 
| ‘managed conservation areas and wildlife. preserves and the establish- - _ ee 

7 ment i in’ them of v various’ conservation. see ee catinnle'« of os dee 

_ revenue. I a Ae EN a Soe Sas ee | ae 


oe “skthidugh thus dealing with dohsérvation’ measitres, ‘chase acts were aoe oes. 
| ~ designed primarily to protect. the ‘credit. of the State and to relieve: ou aeee 

-- - gertain ‘taxing «districts ‘whose’ ‘drainage ‘bonds «were'in ‘imminent 

danger of default because ofthe long-stariding. general: delinquency ae 


of the. drainage assessments: levied to meet: the bonds.:: Identical — 
preambles’ giving -detailed reasons: for these laws made clear that’ — 
this: grave financial: situation: resulted from the unsuitability of:the - 
drained ‘lands -for- the. agricultural uses for which they. had. been — 
ditched. but’-that: it. could.be reliéved at least. in part: by suitable 
_ uses of the delinquent lands under State ownership. and administra- 
-tion. . Each. act: therefore provided: for .a. financial. system, whereby. 
the drainage bonds. of distressed counties. might be met and-it.also — 


~ authorized such uses of the delinquent lands as the. State. might 


determine to be appropriate and capable. of contributing some revenue 
to. ‘the relief funds established. : 3 3 


The necessary State ownership of the janie ne to ‘he adaninictsed 7 
| was to come. about under the general tax law as amended by. L. 1997, 
ch.. 119. 6 This provides for absolute. forfeiture to the State, of Jands 
bid in for the State at. the annual delinquent. tax sale. and. remaining | 
: unredeemed at the expiration of five core from. such sale. Upon. 
of the State or its’ assigns, with no ) right of redemption otitstanding: : 
- The general tax law also provides for classification of the forfeited: 
lands” as agricultural and nonagricultural, and for their appraisal - 


ae and sale by the State as owner,. swith distribution of the doe a to. 
ee the counties ‘entitled ‘thereto. | ew | | 


These principles of dealing with tax detinquént Tauds” are. o udllized ~ eae os 


ee by the remedial statutes here considered. _ When, the delinquent Jands- Beaten 


| ee secs. 5620-1344 to 5620-18143. | 


2 Mason’ 'S, “Mitinesota, Statutes, 1927; ho 8, 1940 0 Supp. Secs. 15620—8920-18 ; ‘amendments, | re #)s ere aes 


. 18.7 bd.; sees: 6452-1645 2-18. » 


4 Ibid. secs. 4031—75-4031-88:. 


Ween 1929. 


va os ‘sees. 14). 


: 5 See Appendix 7 for the, text of the » preamble to the. Red Lake. Game Preserve ‘Act ‘of ie a hea 


-_ . 8 Mason's’ Minnesota “Statutes, 19%. Me hy “sees, 2189-2-2139-5 w. 1921, chy 119, Ue ee as 


eo. DECISIONS OF THE DEPARTMENT OF THE INTERIOR (881, De 


a | see the property of Ete State, the State i iaileues of Gone a a. 
-. tion classifies them as to their suitability for agriculture or for 
> conservation’ purposes. Only those receiving an agricultural classifi- 


_ cation. are subject to sale. As owner the State pushes their disposi- =e. 
tion by recurrent offerings until they are sold. Then an appropriate .. 


conveyance in fee is issued. to the purchaser or his assignee by the 


- . State auditor... This has the force and effect of a patent from. ihies 3 
im State. . In it all minerals and mineral rights are reserved to. the = : 
State. In addition, some. lands are subject to: rental. Further, Peed 
. timber on. any of them may be sold if it can. be removed without < 


ee ' damage to the lands. Lands classified as conservation lands: ‘may not 7 | 


° be. sold but are held and used by the State in’ various kinds of con-. 0. 


servation projects. These -may be afforestation, reforestation, fire or : 


flood control, preserves for the propagation. of: wildlife and native s 
flora, hunting and fishing grounds or projects for other State. pur 


oe poses. By all these uses. Many long-term interests of. the’ State. are 


: served... But; in addition, from’ the sale of lands, of ‘timber, of | | 


| "specimens of wildlife and rare plants and from licenses: to hunt. a 


fish in the preserves. considerable revenue. may be: derived for. con-- 


ote 2 tribution. to the special. funds: set =P by. ‘the State t to ee) the e. ie 


oe. drainage bonds. - 
fi AT these administrative acts t are seitortied: by the 5 State’ as owner “ ae 4 
= ok the lands. Unless Then -burdened lands become forfeited to the. 


, 3 a State under the provisions, of the. general tax law cited the State. - 
eee may | take. none of these steps. It is clear therefore that, if the un- 
*s redeemed. drainage homestead. lands of the United States are for- * 


- ~~ feited to the State like private lands in similar case, the State in op 
classifying: such. lands as. not suitable for disposal cannot. be held. pam ¢ 
to be waiving its liens as the Commissioner of the General Land “es 


Sun 2 Office had hoped. might be the case. Instead, the State must be’ ae 


a ee ~ found to be asserting its own right of ‘ownership, the. right. which > 
—. ~ results. from complete lien enforcement. through forfeiture. But if 


J : the drainage homestead lands are not forfeited to the: State, the Peake 
“remedial legislation does not apply: to the lands and. there-i is no gig a 


as! ie in the: State to. administer the. lands i in any Way. 


There’ can be no doubt that the Minnesota State Pinner re- 


a. sind the legislation ; in question as applicable to United States: lands la 


when unredeemed for the statutory period. Although there is noth-— 


. =< ing in the three basic ‘acts to indicate the legislature’ Ss: ‘intention a 
~ ¢oncerning thesé lands, as: distinguished from lands privately held, 


~ oo . - shapter £ 328 oF the Laws oF 1989 Sa the Red Lake Game _ af 


om 
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‘ 


“Preserve: onkane evidedoat that the legislature i in “1939 eee the Peck 
~-Red Lake Game Preserve ‘Act: of 1929 as applying to the drainage 

_ homestead lands and. considered. that: the unredeemed. Government eee ee 
Jands had ‘been. forfeited to the State. In opinions of -Ja anuary"18. 0 
and 26, 1938, the Minnesota Attorney General held that the Govern: Pee ae 
ment, ands in question - had been. forfeited: to: ‘the. State and: under, ae ee 
these acts could be sold’ ‘by it at “forfeited”. ‘sales if. classified’ DS 
~ apticnitural: or withheld from sale if classified’ as nonagricultural.§ oS 
In current. correspondence with the General Land Office’ about Phe 


ayes charges on ands now being. sought. for homestead’ enitry, : 
the county | auditor of Lake of the Woods. County says that the lands: 


have been forfeited to the State. In addition, the memorandum - i 


of the Division of Land Planning and. Conservation of the- ‘General - | 
Land Office which was basic to the’'Commissioner’s request for this — 
» Opinion seems to assume with the Attorney General that the: lands 
had been forfeited.. Sine ak 7 | | 
These assumptions, However 1 find to be without validity. “The: 
delinquent public and Indian lands have not been forfeited to. the 
| State; the remedial legislation in question does not ‘apply to these 
lands and the State has no authority, over them save that derived from: 
‘the Volstead Act of May 20, 1908: It is unnecessary here to labor. 
these points. It is axiomatic that the disposition of the public domain 
lies within the exclusive jurisdiction of the. Congress. The Congress 
alone has power to. declare how the United States may be divested of 
its title... Nowhere has the Congress declared that the: United. States 


may be divested of its title to its public or Indian lands in Minnesota: | ie 


‘by’ oe ba Se S i ge or any other on ere is 


ae 4939, eh, : 328, amends eR “19385, -ch. 210, which in. turn jeipleniented: L, 1929, ‘eh. 
258, the act ened the. Red Lake Game Preserve. The. exact language of section 7. dg 
as: follows : 


WHo:-MAy PURCHASE. Ke parcel. of land. described. in any such notice of sale.’ may  - 


at any time: not less than one week prior to. the date of such sale be purchased at the 
appraised value’ thereof: by the person who. is.@ bona: fide Federat. Entryman or 
‘Patentee of any such land or, by the. person. who was. the record owner’ of. the fee. 


- title thereto at the time the state became the absolute owner. thereof. _ [fhe italicized ss — 


. ' phrases constitute the new Imatter.] | 
” Séetion 6, ‘prescribing : the contents of the: notice of | ‘sale, 1 requit es the lands about to be 


“ gsoldto. be described in the. notice. of sale as parcels— 


which. have. been. forfeited to the ‘state -for een. of eee and which have ae | - 
_ been» classified as- agricultural lands and: das oa as ‘Provided: by law: _Titalies DY secs 


_ supplied.] © ess: 
‘It is clear. Vieretore that the phrase “Federal mer y aga. S ae of: any a land; 29 
appearing. in. section . 7, cean refer only toa Federal. Hntryman of public or Indian. ‘ceded 


_-° Jands of the. United States Government.which had been. declared forfeited to. ‘the State 
Hoe ‘and: then been classified | as agricultural lands;. appraised: and. ‘put up for: Sale. {Appenat: 
Jl. The: Minnesota. Legislature: and Forfeiture. of. United. States Lands.).. SF et eee 
- > «8 For brief digests: of these opinions see Mason’s ‘s: Minnesota, Statutes, 1927, vy: ‘8, 1940 Prarie die e is 
2 Supp.;, sec, 5620-1314, footnotes. come 


Ba ehoE a Sirtemene ane the e auditor | of: Lake SE the Woods : County Bee e Appendix UI. 


- 
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: The Volatead: ‘Act j in numerous provisions. aus adfiemnatively that é it, ca 


ye contemplates no. transfer: of ‘the. ‘Government’s title in. the es 
Jands 1 in any : manner save by United States patent. = 


The Volstead Act, to be. sure, isa. reference statute and: as” pols : 


‘ adopts Minnesota’s: drainage laws and its,tax law machinery for col- 


- lection of real estate taxes. “But It adopts only, such portions: of Minne- 
| ‘sota. law as may- be. applicable. and as May give force and effect to its | 
Own provisions. » ‘It adopts nothing that. will: be. incompatible. there- 


ay with, The act makes explicit provision as to when, how and to whom — | 
United, States patent to the drained lands shall issue in. the event of — 


their, sale for delinquent. assessments. . It therefore does not adopt the 


o incompatible provisions of Minnesota. tax law for i issuance of Minne- | 


-sota tax title and tax deeds to these lands. ‘The act, contains. an 
| unambiguous declaration. that. nothing in. it ‘shall: be construed as 
creating any. obligation. on the United States to pay any of the drain- — 
age charges. ‘Since thereunder the Government i is In no sense a debtor 
for the drainage liens, it: would be absurd as well: as ‘inconsistent 
with the declaration to construe the: statute as adopting . a Minnesota: 
forfeiture law. divesting the Government of its title for. nonpayanent 
of a nonexistent debt. ee el oe . a 


“But no, such. nullification. could. MN: fact has, er pee 
or. effected. : ‘The Volstead Act adopts. only the. Minnesota law. exist- 
ing at the time of the adoption (May 20, 1908).. No subsequent. legis- 
lation, whether of: amendment. or repeal alters. that adoption... The 
“ Supreme, Court rule on this.point has been. clear for.a, hundred years 

‘and-in. the interpretation of Federal laws is. controlling. ie ee ae 
"On May 20, 1908; when the: Volstead Act was approved, Minnesoti . 
law did not permit forfeiture of unredeemed lands to the State. Hence. 
there was no forfeiture law to be adopted. - Nineteen years later chap- — 
. ter 119 of thé Laiws of 1927 amended the tax law to provide for abso-_ 

lute forfeiture to the State-of lands bid. in: by it at the annual tax. 

| judgment: sale and remaining unredeemed at the expiration of five 
cael srony such sale. But. under. the’ “Federal rule this subsequent 


= Gittesty v. Board of Commissioners of Canyon County, 107. Pae. 71,74 (Idaho, 1910):; oe 


4 Lewis’ Sutherland Statutory Construction (2d ed.) sec..65. 2 idem, SEC. 405 ; State We 
- Board of. Commissioners. of: Marion. County, 85.N,. Be 5138, 521. (Ind.;. 1908) ; >, State ve 
. Board of Commissioners. of Shawnee County, 110. Pac. 92, 94. (Kansas, 1910) ; + State v.. 


- Lausick, 116 Pac. 651, 857 yea, a; : Gadd Vv. ROM: 231 Pac. 754, 768, Calif. us 
1924). 


“Postal. Telegraph, Cable Co. v.: Southern. Ry. Co., 89: Fed, 190, 194 (1898) ; Interstate: . 
‘Railway Co. v. Massachusetts, 207 U.S. 79, 84 (1907) 3: “Panama Railroad Co. v. Johnson; - 


10 Repeal ¥. United States, 127 Pet: 522; e624 £ (1838); + in Te. s Heath; 144 U. s 94. “(1892) Ls, ee 


264. U. Sy 375, 891-2 (1924) 5 Engel v: “Davenport; 271 U.S. 38, 38.1926) ; United States: 


ve ‘McMurtry, 5-F. Supp. 515, 517. (1933); . Munoz. v. Porto Rico Railway Light and Power — 


Co., 83 F. (2d) 262 (1936) ; United States v. Mercur ake Saas 83 FY Bd). 178, 180, oa ae 


- - (1936) 5 § State v. Hyde, 169 Pac. 757, 762 (Ore, 1918). 
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- change, e even it eompatibte with the Volstead Act, could i in nowise | 


- affect the adoption already. made thereby.* 


Since therefore no congressional authorization ‘of: fuiteiare: of a 
- public or Indian lands to ‘the State is to be read into the Volstead 
 , Act, it follows that the remedial conservation legislation: above de- ~ 


ae scribed, based as it is on the principle of forfeiture, has no applica- r oe 


bility to the drained homestead lands’ of the United States and can 


: give the State no authority over them. In so far then as these stat- 
—» utes are congerned, the liens remain ‘unimpaired and. can still be a 


enforced but. only under the Volstead. ‘Act. . Further, until issuance —_ 
of United States: patent in accordance with. its terms or with those 


aa of other applicable public land. laws the title to.these lands remains eee ee 


in the United States and no act of the Minnesota Legislature or ex- | 


_.pression of opinion by any executive officer: of. the 2 State can. operate | 
to divest. it. ae | oe 


‘In the: course of the examination just nde I nave inquired. further : 


- into the larger problem of the General Land Office concerning the . 


relation of the Volstead Act to homestead entry. and. the legality of 

withdrawing the drainage. homestead lands from ‘such entry. Com- 

prehensive analysis of. the-Volstead Act and comparison of it. with . 

parallel: statutes. for the: reclamation of arid lands. have. led me to 

the conclusion. that there i is no legal barrier whatever to prevent. with- — 

- drawal of any of these Volstead. tends either public or ai from 
homestead entry... e, | 


Perusal ofthe. rood: of the’ 30 years oe aio ‘Volstead: ee en 


a number of Executive orders issued during that. period. under the» 


authority ofthe Withdrawal Act of June 25, 1910 (36 Stat. 847). . 


. These orders’ withdrew “unreserved and unappropriated” lands. in. 7 
Minnesota-from. all forms: of disposition, subject to existing valid oS 

rights. Practically without. exception the General. Land Office has 

held, at times with the support of the Department,. that these orders. | 


did-not withdraw the lien- burdened Jands from homestead entry ihas-, — 


2 . much,as the lands were not unappropriated lands.. The drainnge 
- liens, it was said, ‘constituted an appropriation of the lands. by the © 


| State and therefore: a valid eee ee any withdrs awal from. home- | = 


‘< stead entry. 


“Implicitly, this is valings assumes “() that a ‘tani is an appropriation; = 


e (2) that the State has authority: to make an. appropriation of these | . : 
lands; and (8) that the right created-in the State by this appropria- . 
ee is a ee to the continuance of homestead aaa These ne Bae 


ie aes n Failure to: apply. this rule seems to have- been the reason for a. chumber of | erroneous is 
se conclusions observed throughout we. ‘record... - BAG sos | 
- 6929594811 


- 
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“Tien” never. imports more. than security. | In equity it is neither a 


tions overlook soveral important ae aoe: lw he first: an 
no lien is or can be an “appropriation.” The nature of a lien is wholly 
incompatible with the idea of appropriation, title or ownership mn 
one. who holds a lien. All the authorities are agreed that the term’ - 


if 


usin re nor a jus ad rem, It is nota property in the ves itself nor 
does it constitute a right of action for the res.. It constitutes rather. 


i) charge upon the. res. AS such it is a- right, as here, to have the re8 
sold or otherwise applied in satisfaction and discharge of a debt or 


a duty, a right | incumbering the land and running with it in any change | 
of ownership. No one therefore may have a,lien on that of which 
he is himself. proprietor. ‘If he become the proprietor of that on ~ 


| which he has a lien, his lien as lien is extinguished, becoming merged 
in his general property in the ves acquired. lee ie 


The Volstead Act conforms with these principles. Tn peninitting. oS 


S the State to impose a lien on these lands, the act intends merely to. 


give the State such security asa lien may be worth, not a right 1 m the 


lands but a mere security mechanism whereby the State may hope to 
reimburse itself from some future beneficiary. - the drainage | for 


moneys paid out therefor. 
In the second place, neither the Volstéead Act nor the Minnesota 


tax law adopted by it permits the State to “appropriate” the lien-. 


burdened lands. The Volstead Act requires that whoever obtains 
these lands shall have the qualifications which a homestead entryman 
must have and accordingly be a natural person. ‘The’ Minnesota 
tax law as adopted does not permit the State to appropriate lien- 


burdened lands at-any point in its tax enforcement proceedings, either 


when lands unsold at a tax judgment sale are-bid in for it or when | 


they fail of redemption within the statutory speriod.’”>. Obviously, 


then, the lien works no appropriation and the locus of such right as_ 


the State may have to bar withdrawal must be sought elsewhere. © 


3249 Amer. ‘& Eng. Ene: Law 24 ed. pp. 6, 11; 2 Bouvier Law Dict., Rawle’s Third 
Eidition,..p. 1978; ‘Story, Hq. Jur. secs. 506, 1215 ; Pomeroy Eq. Jur. secs, 165, 167, 1233, 


1234, especially footnote 5; Words and Phrases, Permanent Edition, v. 25, Lien ; see also “ 


Mr. Justice Story ‘in Ha parte. Foster, 9 Fed. Cases, 508, 513, 514 and leading English - 


| cases cited;:10 R, Cc. L. p. 141, sec. 123; State Bank of Decatur v. Sanders, 170 8. W. 86, 


. 89, 114 Ark. 440;‘In re Big Blue Mining Co.; D. C. Calif.,. 16 F. Supp. 50, 52; Ingles v. 
~~. Bringhurst, 1 Dall. 341, 345, 1 L. ed, 167; Donohue v. Stearns, 17 N. W. 381, 31 Minn. 


244; Seaboard All-Florida Ry. v. Leavitt, 141 So. 886, 889; Morrison -Y. Clarksburg 


‘Coal ¢ Coke Co., 43 S. E. 102, 106, 52 W. Va. 331; The. Poznan;, 9F, (2d) 838. 


' a.Par, 2, General Land Office Instructions of. February 29, 1912, 40 L. D. 438-9; and a 


Par. 4 of Instructions of April 24, 1913, 42. L. D. 104-5: 


31% See House. debate on Volstead. Act, Congressional Record; We 42, pp. 4988-4992, os 


a ‘especially ] p. 4991... See Minnesota Revised Laws 1905, section 928; also General Statutes — 
of Minnesota, 1918, section 2117, footnote 4; Mulvey v. Tozer, 40 Minn. 384, 42 N. W. 


387, 388 (1889)... Rev. Laws: 1905, sec. 936 ; amended by General. Laws 1907, ¢. 430, 


‘sec. 1, p. 612 (Gen, Stats. 1913, sec. 2127) ; State ew rel. Shaw v. Scott, 105 Minn. 69, 
117 N. W.:417 (1908); Minnesota Debenture Co. Vv. Scott, 106. Minn. 382, 119 N Ww. 391 os 


. (1908) § : aly v. Fraser, 182 Minn. a 156. N, Ww. . 850, 352 A018): 
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In the third ‘pliba, the Volstead Act. sets up a ‘security aise whieh : 
is entirely independent of homestead entry and its continuance... It 


-- enables the. State both to dispense with a homestead entryman' when 


| necessary and to get along without any at all. The system authorizes a: 


the State to collect drainage charges from an entryman if there be — 
one but it also provides for offsetting his delinquencies if he be 

| irresponsible and for effecting his ouster if he fail to redeem his hold-. | 
ing from a tax judgment sale for unpaid charges. ‘What is more — 
important from the point of view of the. State, the. system functions _ 
also upon unentered lands, on. ‘which of course there is no entryman . 
at all. Unlike the 1916 statute pr omoting the reclamation of arid 
lands,!* the Volstead system does not: make homestead entry of lands 


a condition precedent to the State’s collection of drainage assess- . 
ments but provides a Volstead substitute for a homestead entryman. 


This significant part of the system. allows: drainage’ assessments 


B against unentered lands to become liens as’ soon as recorded. and to. 


_ become enforcible i in normal course by the public tax judgment. sales. 


oo. or by the private ‘sales, or State assignments, under the State tax 
> Taw. Then, since the State has no power to give to the. tax. sale eS 
—_— purchaser of United States lands the certificate of tax title in fee. 
which it would i issue in the case of lands privately owned, the Vol- = 
stead system gives to such purchaser as may appear the right toobtain . 


| oe the lands by United States patent instead. Since there is no delin- ~~ 


cn quent entryman to be considered, the purchaser does: not have to await 
' the expiration of a redemption period before seeking patent. Nor is. | 
he required to live on the land for any statutory period before acquir-— 
ing it. He may obtain his patent to unentered land immediately : after 
an making his tax lien purchase. © He need only offer proof of that e 
purchase and make to the. United States the payments. due to it as 


: 2 “8 The act of icaet 1, 1916 (39 Stat, 506). eee 


under the act.’ Section 5, act of May 20, 1908 (35 Stat. 169). 
- - However, the right thus to seek patent is not of indefinite suet: : 
The chen purchaser may be a speculator in tax sales. Not really de- 
 sirous of acquiring the lands, he may fail to seek patent. In order. 
therefore that the State may have recourse to someone who. actually 
| desires the lands, t the. act limits the life of the lien purchaser’s right . 


to 90 days. If within that period | the tax sale purchaser shall not. 


seek United States. patent, the act authorizes any qualified person 


complying with its financial requirements to be ee to that _ 


pabcheser S right to obtain patent. /62d.; section 6. 


Thus by. adoption. of appropriate parts of the State tax cliscaon . 


. law and a odd prone of its own \ for patent and for subroga- - 
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a tion, the Volstand Act. aie. the State to offer s some siinosinent to | 
the public to buy the drainage liens on unentered public lands and 
so to attract to the land responsible debtors who will ae not only | 3 
a current, drainage charges but future taxes as well. 
Jt also results under - thase provisions that such a. ec debtor Tt 
or ultimate patentee of unentered lands must be one of four persons ra 


| as follows: | 
igs hae purchaser ata apublic tax judement’ ai or. ae 
2. A subrogee to the rights of stich purchaser, if the. latter: fail to _ 

seek patent from the United States within the prescribed period; or 


BA purchaser at a private sale from the State, commonly called - ; 
a : State assignee, of unentered lands bid in for the State at the public am 
tax judgment. sale, there having been no actual | purchasers: at au _ 


| public sale; or 7 
AK subrogee to the mone of sack State’ Ss assignee, if the assignee - 
_ fail to seek patent from the Uae States within the DrescrDee : 
period. | | 


~~ As to the qualifications of any atk patentee, the act requires only ac 
that he shall have the qualifications | which a’ homestead — entryman © fe 
~ must: have. -But, the effect of that requirement, it should be empha- - 


| sized, is merely to define. the would-be. patentee’s qualifications by 


_ reference to homestead law. . Neither this reference nor the 160-acre ~~ : 
limitation on the quantity of land which he may buy. makes chs ae 


: qualified person into a homestead entryman. 
_ . Nor does this purchaser have any interest in honiesicad statutes 
or any rights under them. His right to patent as above described . 


es springs from the Volstead Act alone, from. its express terms and. a 
~ from such: parts of the State. drainage and tax laws as are properly 


incorporated. into the Volstead Act by reference and adoption under = 
- the Federal rule. It is a right to acquire: unentered public lands in — 


Minnesota by a method: which is entirely independent of and dif- 


‘ferent’ from that under any other public land law contemplating _ 
private appropriation of public lands.. It is a right to Volstead 
: purchase, Volstead entry, Volstead patent, earned: not by homestead 
residence and improvements but by Volstead oe of the eras Ss 


| drainage liens.” : 
This Volstead system sat described, although ae serving the 
‘individual, is designed primarily of course in the interest of the State. | 
‘Tt is intended to bring to unentered lands the responsible landholder 
without, whom the State’s inchoate lien must remain. a ghost obli- 
5 gation, seen in the law but eluding the grasp.” ak Tt is expected to. 
“ adda Mn Baebes Holmes on inentoreible Viens in The Western Maid, 257 U. Ss. 419, | 


- 4333 also Clark, C. J., in Nelson v. Atlantic Coe are senate: coe Comnany Relies ee 
. ment, 147 N.C. 103, 60,8. B. 724. < | oe 
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| “find! the patentes without whom the State cannot Pere its. oo 


_ structure: to. the drained lands of the United. States and exercise ; 


7 unrestricted tax control over them. _ 
‘In giving the ‘State this. viable means sof eeaney. he: Ci | 


necessarily contemplates the operation and. completion. of the whole 


_. ‘process through. the: operation and completion of each of its pro- — 


on cedures, beginning. with. adoption of a drainage project. by the State 
and culminating ji in issuance of Volstead patent by the Federal Gov- 


ernment. Obviously the State’s interest is as much bound up inthe 


demand right*> of its tax. sale purchaser or his subrogee to the issu- Se. 
ance of United States patent as in its own privilege right: to conduct: *_ i 
a drainage operation, impose a lien or hold a tax sale unhindered by. | 


< the United States Government. Indeed United States tolerance of | 


- the State’s performance of the acts mentioned would be of little worth — 
if in the end the United States were to refuse to issue patent. to the OE oy oe 
% State’ s tax sale purchaser. — Denial of. patent would dishonor the = 
 State’s tax sale, impair contract obligations to the tax sale purchaser oe 

ae and, defeat consummation of the State’s security. | oh a 

‘Implicitly therefore the act gives to the State : a Hane to tid com- = 


_ plete operation of the system in all its parts. To the Government _ 
 it-assigns an equivalent duty to refrain from interference with the 


_ State’s exercise of its privilege rights and to issue Volstead patent a 


~. when the demand right of the State is asserted through application — oe ee 
for patent by a qualified tax sale purchaser. The act therefore gives. 


to the State as well as to its tax sale purchaser a right. to United — a 2 


- States disposition of the lands’ under the Volstead Act by: Volstead : | 


; _ patent when the statutory conditions are met. 


Rights to a-particular ‘form of disposition of public: lands. ciepe 7 


the lands to which they attach from withdrawal-from that form of. 


‘disposition. They do not bar withdrawal of the lands from any other 


= _form of disposition under. the public land laws. It has been demon- : 


strated that the rights of the State of Minnesota and its Tien. pur- - 


, _ chaser under the Volstead Act are not rights to homestead entry. _ 

~ Tt has been shown that these rights are.to Volstead disposition of the 
~ ‘Jands and to that alone. These rights will therefore except the lands. as: 

_ to which-they are asserted from withdrawal from Volstead disposi-. = 


tion. ‘They will not bar withdrawal of the lands from homestead | 
_ entry or any other. form of disposition under the public land laws. — 
It may be considered established therefore that nothing in the. 


. id Volstead Act prevents unentered public or Indian ceded lands which a 


4 have been sold for drainage charges or seers assessed d therefor from ks 


a 2 sed “A ee tatement G2 Hohtela” by Max Radin, 51 Harv. U. Rev. pp. ». HiaL-t164. ~_ 


os 
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ie being en from homestead antey. Tt remains s only to deter- 
mine whether any obstacle elsewhere existing prevents the attachment: 


of the withdrawal of February 5, 1935, to public lands or the with- 


drawals of September and November 1934 to Indian ‘Lands. 


In the case of the public lands concerned there seems to be nothing i, 


me to prevent immediate attachment of the Executive. order of February | 
5, 1985 (No. 6964), other than such prior withdrawals as may have — 
| ateached and not yet been revoked. Jf-the tract books disclose any 

such,!¢ made subject to existing valid rights, they may properly be | 
: considered: as having withdrawn the public Tnnide: from every form - 
- of disposition, including homestead entry, except that. of Volstead 
patent unless the withdrawal was effected before initiation of the 
— State’s right by adoption of a drainage project on the lands con- 
: cerned. Upon the revocation of any such withdrawal, that of Feb- 
 ruary ‘By 1935, is to be regarded as at “¢ once attaching a and as having 
similar effect. 3 Eg He net eee ae 
‘In the case of the aaah ‘elléd ian: ih aeaaeuncceal orders 
of September 19 and November 2, 1934 (54 I. D. 559-564), were 
_ intended to withdraw from disposition of any kind all undisposed 
of ceded lands that had been opened or authorized to. be opened ‘to 
any form. of disposition under the public Jand laws or that were 
subject to mineral entry and disposition. under.. the mining laws, 
pending “appropriate consideration of the question of their perma- 
nent restoration to tribal ownership. | The withdrawals were designed . 
_ to prevent: the initiation of new claims which might obstruct or 
prevent the restoration but were to be subject to existing valid 
rights. Hence if lawful these withdrawals would bar homestead 

entry but not. Volstead patent. | “ 

lite appears!” that in 1934 the only ceded ands 3 In “Minnesota which 
had been opened and which remained undisposed of were lands ceded 
under the authority of the Nelson Act of J anuary 14, 1889 (25 Stat. | 
_ 642). That cession followed the pattern of “relinquishment in 
trust”!8 under which. the:Government holds the naked, fee in trust, 
| the ceded lands being Ragiti to sale by. the Government for the 


10 The Executive. order ‘of December 3, 1928 (No. 5008), appears 46 be still. in effect.:_ 


4 This withdrew the. public lands in certain townships. in .the counties. of Koochiching and — 


_ Lake ‘of the ‘Woods: from settlement, entry or other disposition, subject to prior. valid | 
- rights legally ‘initiated’ and maintained, in order to effectuate the provisions of the act 


of May 22,.1926 (44 Stat..617 ), for carrying into effect the. convention between the Gov- © : | 


' ernments of the United States and Great Britain concluded ey 24, ; 1925, for Tegu- 
lation. of the level of the Lake of the Woods, | 
17 See tables of. opened ‘lands and acts under which they were opened 5 in the 1934 3 with: 


ae drawal orders, 54 I. D. 561 and 564. 


18 Cohen, Handbook of I Federat Indian ans ch. 15, sec, 24, , Status of Suplue and Ceded = 
7 tends) Dp. 334. et ae . * 
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=s benefit: of he india but only in the 1 manner rand for. the purposes : 4 ‘ ? : 
ae provided for 3 in. the act. : e 


Concerning: the Nelson. ‘Act the. cour ts Wave tela that ne ceded — _ 


: nade remained Indian lands appropriated. to the purposes: of an ex- _ | 
. _ press trust’ and therefore were not to be disposed of except. inthe _ 
"manner specified in the act. Minnesota v. H itchcoch, 185 U. S. 878, 


898-9 (1902); White v. Wright et al., 88 Minn. 999, 86 NW. 91 


— (1901) ; Catheart Vv. Mi mnesota and M anitoba Railroad Co: 133 Minn. 


* 14, 187 N. W. 719 (1916) ; 48h Sheep Co. v.. United States, 22U.S 


159° (1920). Accordingly, the Executive of and by its own gener: al 


a powers would be without authority to withdraw these lands from the wv. 
disposition authorized by the act’ for purposes | inconsistent. there- 


with. Hence unless the pr oposed_ restoration . to tribal ownership 
could be.reconciled with the express purposes of the Nelson Act: the 
| departmental orders would Baye to fall as ‘Tegards: these Chippewa aa 
lands. _ , : _ | 
The question of sean however. need not be discussed here; 
for in considering the restoration of these lands to tribal.ownership. - 
the Department is acting ‘under an express authorization? by the 
Congress and the Congress has been held not to be bound to the 
terms of the ‘Nelson Act in its administration of the ceded lands. 


» ~The courts have said that the Congress did not intend by the Nelson. 


‘Act to abandon its guardianship of the Indians here concerned or to 
: establish _ ‘a conventional. trust. of lands and funds which would be. 


beyond its own power to control. . They hold that the Congress . 


has retained undiminished plenary power over both the lands ceded 
and the funds realized and that in exercising the powers.of a_ 
| guardian and of a trustee in. possession it may make such changes 
in the management and’ disposition. of the tribal property as it déemé 
necessary to promote the Indians’ welfare. Morrison v. Work, 266 
U. S. 481, 483, 485 (1925) ; Chippewa Indians of Minnesota v.. The 
United States, 88 Ct. Cl. 1 (1988) ; ¢dem. 307 UW. S. 1 (1989): | 
_ There can be no question therefore that the hands of the Congress Ps 
were not tied by the so-called express trust of the Nelson Act and 
that the Congress retained power to depart from the plan envisaged 


bie therein and to authorize restoration of the ceded: lands to “arbal tae 


7 -ownership. . ‘Such a departure. it, made by section 8 of the Indian 


e oot ennization 2 Act of Ju une 18, 1984. ae Stat. 984), enacted to con. 3 —_—- 


_ 9 All lands afier than. pine lands were » classified as agr fouled: and were to be s ataposed 


* ‘of to actual settlers only under the provisions of the. homestead law upon payment of a- 


“statutory price per -acre in five equal annual installments. and prooe of five Jeare “occu 


ao pancy. Act of January 14, (1889 (25 Stat. (642), sec. 6. a 
_ Section 3 of the Indian Heoreeuieaton Act of J une 18, 1984 oa Stat. - 984). ea eee 


a 
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"serve and: ee Indian. ands ae resources iat to. sccompish a 
other ends, section 3 containing the following provision : 


~The Secretary of the Interior, if he shall find it to be in ‘the pabiie | interest. 


is hereby authorized to restore to tribal ownership the. remaining surplus lands | 


of any. Indian reservation heretofore. opened, or authorized-to be opened, to 
‘sale, or any other form of disposal by Presidential proclamation, or by any — 
of the public-land | Jaws of the United. States: Provided, however, That. valid — 
~ rights: or. claims of. any persons to. any ° lands SO withdrawn existing on the . 
- date of the withdrawal shall: not be affected by this. Act: Provided further. 


_. That. this section shall. not apply to lands within: any reclamation project” ‘ou 
| "heretofore authorized in any Indian reservation : a ee, 


The express authority here given the Season of the Titerios 1. 


_ to effect a restoration should he find it in the public. interest to do 
SO necessarily gives him implicit authority to safeguard a prospective gs 
restoration while making his findings. This public purpose of pro-- 
tecting the restoration, i has been. administratively determined, the - 

Secretary may serve by temporary withdrawal of the lands in ques- ot 
- tion as “public” lands under the act of June 25, 1910 oe Stat. 847 ds 7 

relating to. withdrawals of public lands.22 _ | - 
_ I find therefore that the. ‘provisions of the Indian’ ‘Reorganizition ; 
Act above quoted freed the Executive from the restrictions imposed. 


. by the Nelson Act as above pointed out; that the departmental with- 


drawals of September 19 and Novernher 2, 1934, were lawful and 


_~ valid as regards the Chippewa lands; and that. they withdrew these ome 
lands from homestead entry and. fon every other form of disposi- a 


tion, subject only to the valid rights to Volstead patent existing in. 
the State of Minnesota and its qualified: tax sale purchasers < or those ' 
: properly subrogated to their rights. | 
oe ‘summary, therefore, for all the considerations above set ; forth, eS 


| Tam of opinion, > _ | ae 
First, that the Minnesota deanna relief cee concerning Shigh. a 


“the Commissioner of the General “Land ‘Office has inquired sieithier 
waive the State’s liens imposed on -United ‘States Jands_ under, the, 
Volstead Act nor apply. at all to these lands; — 3 | 
‘Second, that the State authorities erroneously regard die Und ag 
Bintcs lands as forfeited to oo State ae nonpayment of the drainage | 


- charges; 


— Third, that the only fad of Giseuation se public ia Indian , 
ceded lands to which the. State and those claiming under it acquire 
-: tights under the Volstead Act 3 Is ona poston and ‘Volstead ‘ 
peony and - a oe | | 








= a: Mcmokandini Solicitor to. Secretary, ee 17, 1934, ‘See ar section 4 of. act: 


ee ; of March 3, 1927 (44. Stat. 1347) ; ; and Cohen, Handbook of Feder al radian mii ch. 19, 


< section 21, ‘Status of Surplus and Ceded Lands, P- 336. 


a 


~ 
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a Oe ah "that ies Executive order of ‘Fobriiary 5, 1935, aa the. > 
ie departmental. orders of September 19 and November 2, 1934, with-- 


draw, respectively, the public and the Indian ceded. land here. con- 


cerned from homestead’ entry and every other form of disposition 


‘under the public land laws subj ect: only to valid rights to Volstead* 


patent existing in the State of Minnesota and the qpahified pemons a 7 


% 


claiming under it. 


| Approved: 
Oscar L. Cusarman, | 
- Assistant Secretary. 


‘STATE AND FEDERAL JURISDICTION OVER COUNTY ROADS 


WITHIN THE ROCKY MOUNTAIN. NATIONAL PARK 
| Opinion, August 17, 1942 


| Narionat Parks—J uarsprori0n—CouNty Roaps—Satx, ‘Conveyance AND Marn- 
‘TENANCE THEREOF. i 

' The National Park Service has no walied jur isdiction over souaty roads until 

“title thereto is acquired by the Government and jurisdiction. is. ceded or 


consented to by. the State. -A sale and conveyance compr ehends a tr ansfer . 


for valuable considerations such as benefits. and advantages”: that will 
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~*~ _ Accordingly, any previous contrary determination 1s s hereby over- a 
so - Tuled. | ae : . 


“accrue ‘to the inhabitants of the county. The United States is not author- oS 


ized to regulate and maintain highways. not owned by the Government. | 


| Cons, Acting Solicitor: 


' The County of Larimer,. Colorado, has. presented a conveyance to | 


: the United States of county roads in the territory added to the Rocky: — 
_ . Mountain National Park! by proclamations. of the. President dated* 
We anuary 11, 1982, and March 5, 1936.2 A resolution of the board of - 
commissioners of Larimer ‘County 3 is submitted. with the deed which — 
sanctions the transfer. of. jurisdiction. and: control of the roads to 
the Government.. These. three questions have been presented for my. 

oo consideration and opinion : a : 


L -Has the’ United States concurrent or. - exclusive police. jurisdiction over 
the public highways on and across: lands. added. to the Rocky Mountain National 


ae Park by Presidential. proclamations of. January 11, 1982, and March. a, 19867 
2. If ‘the answer to-the first. question is in the negative, will the acceptance 


: by this Department of the quit-claim deed tendered. by. the County of - ‘Larimer, ns 


; Colorado, dated Novenpe 3, 1941,. authorize the Federal Government to police - 


1 Wstablished by Set of January 26, 1915 (38 Stat. "798, 16 U.S. Ce 491). 
-? Pursuant to ) the act uF June 21, 1930 “_ Stat. 791, ae Uz. 8. C. see, 192), 


"pao _ DECISIONS OF THR DEPARTMENT OF THE INTERIOR (680 De 


\ 


and maintain such highways within the ‘boundari ies of Rocky Mountain National : oe 


Park? =. 


B.. If- the ‘answer to: the second Gai is in the negative, what aeHon: is : a . 
-heeessary on the part of Larimer County or the State of Colorado in order that | 
~ Lhe Department: of the Interior may expend National Park Service roads and ~— 


tr ails: funds in the maintenance of such. roads and regulate traffic thereon? 


- My answer ‘to the first question is that the National Park . io 


ane no “police jurisdiction at, the present time over the highways cau 
under consideration. It appears that Colorado by act of its legis-.. 


‘Jature approved February, 19, 1929,3 ceded exclusive jurisdiction to 


_ .the United States over all land included within tlie Rocky Mountain 
National Park. This cession was accepted by Congress. by the act - 
-. of March 2, 1929.4 The lands added to the park ‘by the. President’s | 
3 proclamations of 1932 and 1936 were not a part. of the park at ‘the 


time the State ceded jurisdiction to the Government. By the terms - 


of the act. ceding jurisdiction to the United States, only lands in- 

‘eluded within the park at. that time were affected. ‘Tt. therefore’ 
follows that added. lands are still under the ownership, contro] and. 
ee jurisdiction of. the county. ; : 


With respect to the second. question, the seat cannot. be: aieentbd 
until it. is established that the county has valid title to the highways. 


Satisfactory evidence of the county’s. title to the hnghynys should = 


be submitted for my consideration and opinion. 


—. 


The validity of the proposed conveyance ‘depends further 1 upon “the. 


power of the State to convey, and of the United States ‘to accept, 
land used for highway purposes. The governing Federal statute 
... authorizes the acceptance of “donations” ; ; the governing State statute - 
authorizes “sale and conveyance” of eee lands. If there. is an 
25 ‘unsurmountable inconsistency between. these statutes the proposed 
cy transaction cannot be appr ‘oved. I am-of the opinion, however, that 
these. categories are not necessarily contradictory. There | may be- 
_ times when a: conveyance is neither a sale nor a donation. 5 -Con-. 
‘versely, the categories of sale and. donation may overlap. SO that: a 
conveyance, as. in the. circumstances under consideration, is both a 
sale anda: donation, within the meaning of specific statutes. 


. The act of June 5, 1920,° empowers the Secretary. to accept ‘eights: 


~ of-way over lands within the national parks which ‘may be donated 
| for park purposes. Clearly this statute was not intended to prevent’ | 
~ conveyances where the conveyor receives ‘indirect benefits from: the. 
“e conveyasiea) the intent. : of the statute | is given. full Scope if a. con: 


we Ch. 168, sec. 33, Colo. 1. Stat. ‘Ann, (1935). 

-445 Stat. 1536, 16-U. 8..C, sec. 198. | 
5 Green. v. Thomas, 87. Ohio ae 489, 175 N. KE. 226 (1980). 
O41 Stat.. tt 16 U.. 8. C. sec. 


™~ 
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“vayaince of this en 1S considered. a donation. The couvepanet from 
the county to the Government may therefore be considered. as. 


donation within the menine of that act because it 1s free from si = 


“monetary consideration. :. us Ba ari 
~The county is atithorized be statute’ to‘ ‘sell and convey any Fiten| 


or personal estate owned by the county, and make such order respect- _ a 


ing the same as may be ‘deemed conducive to the interests of the : 
- Inhabitants.” If this conveyance is not a “sale:and conveyance,” in 
_ so far as ihe county is concerned it is unauthorized. In my opinion 


if the county will receive adequate considerations other than money : 


it may legally convey the title to the highways. In addition to the 


-- maintenance of the highways-by the Government with funds appro- a cs 
priated by the 1943, Appropriation Act for this Department (Act of | 


J uly 2, 1942, 56 Stat. 506) the inhabitants of the county will enjoy - 


.the convenience, recreation and. pleasure that will accrue to them 
through the use of the’ Government highways leading: to the park. — 


These are valuable considerations® for the conveyance and I think 
render it a “sale and conveyance” within the meaning of the State 
) Statute. . In. the language of the State statute, such considerations. 
“may be deemed conducive to the interests. of the inhabitants.” 
In discussing the meaning of the word “sale” the court in Halsted | 
v. Globe Indemnity Co., 258 N.Y. 176, 179. N. E. 376, citing Hudson . 
Iron Co: v. Alger, 54 N. Y. 173, said: “In its broadest sense a ‘sale 
comprehends any transfer of property from one person to. another | 
for a valuable consideration.’ ” Accepting this broad definition of 
sale, we recognize the proposed. transaction ‘as one by which the 
county would be selling the land to the United States. oor 


“The power of the ‘county commissioners. with. respect, to. the pro: 
. posed. transaction is clear. The county commissioners, under Colo- 
~rado statute! have the. power to lay out, alter or discontinue any . 
‘road running through. any county. The. board of commissioners by: 
the resolution which, accompanies the deed. cedes | and transfers’ to. 
the Government such jurisdiction and control as the county possessed. - 
) That action is | in. effect an abandonment of the roads. ; 


4 Recorded in ‘Tavice ‘County: on November 10, 1941, in . Book 733, page 593. 
- § Chap. 45, sec. 3, Colo. Stat. Ann, (1985). 

» OOF, Green v. Thomas, supra. = | _- _ 
_ 10 See Roberts ¥. Northern Pacific. Railr oad, 158 =U. S. 1, 18. (1895) : : also. Stantey. v. oa 
- Schwalby, 162 U. S; 255, 276, in which. the. court said: “A valuable consideration may : 


a be other than the. actual payment of money, and may. consist. of acts to’ be done after the _ 
~ conveyance. Prewitt v. ‘Wilson, 103.U..8. 22; Hitz v. Metropolitan. Bank, 1110. 8. 722, 
‘ G27; 4 Kent Com. 463; Dart on ‘Vendors (6th ed.) 1018, 1019. The advantage. enuring © 


- tothe city of San Antonio from the establishment of the military headquarters there. was 
- dlearly a valuable consideration. for the deed of the city to the United States.’ oF a ee 


a = Chap. 45, sec, 25, Cala, Stat, . Ann. (1935). 
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“Kthotigh’ the power ne the mimty commissioners in ae case is : i 
oo clear, ihe: attempted exercise of that power which appears. on the os 
-. record is unsatisfactory. The resolution of the highway commis-_ 


-. sioners purports to impose on the Federal Government the obligation. 


““to maintain” the highway. ‘The word “maintain” has been construed iy. 


— to mean: “Keep in repair and replace. m2 Tt is unlawful for a Gov- 


~ ernment officer to make a, bargain which attempts to bind the Govern- _ _ 
ment beyond the appropriation for the fiscal year ino which it is 
made? The Supreme Court has held that contracts that run beyond | 


the fiscal. year are unenforceable against. the United States after the © 
_ year in which they are made if that year’s appropriation has been 
exhausted. 4 A new deed ‘should be recorded: eliminating the con- 

| sideration of maintenance on the part of the Government noted im 
the deed, SUPTQ. Instead of that consideration the deed should recite: | 
the banests and advantages that will accrue to the inhabitants of the - 
county as a result of the use of the highways by them and the main- 
tenance of. the roads to the extent that appropriated funds are avail- 
able for this purpose. A new resolution should also be obtained rati- 


fying and confirming the delivery of: the mapprenentel a deed for the | : - 


considerations therein recited. 


Before the acceptaiice ¢ of the deed, the United States i 1s. a ae | 
ized to regulate and maintain the highways i in question. The expendi- - 
| ture of public funds on: lands not owned by the Government may not — 
be approved by the Comptroller General.15 ~Colorado statutes pro-- 
vide that the United States may obtain exclusive jurisdiction by con- 
sent to the “acquisition” of lands for any purposes of the Govern- 


~--ment,!® or by cession of jurisdiction to the United States of such 


 Jands.17 It should be observed that the acquisition of land is a 
| prerequisite to the cession of jurisdiction by the State of Colorado 

under these statutes. When valid title to the highways is acquired 

3 by the Government, the deed accepted and jurisdiction ceded or con-— 

it pace by os ans of Ne, the Federal. Government willbe. - © 


_ ia Oity of Denver v. Denver City Cable Rotlway Co., 22 Colo. 560, 45 Pac. 439, 
08 Solicitor’s Opinion, July 15, 1942, supra, p. 24. ed 
“ad Goodyear Tire & Rubber Co. v. United States, 276 U. 8. 287 (2928) ; Leiter ve “United 
States, 271 U. 5S. 205 (1926). i ; Pomel 
15:19 Comp. Gen. 528, 529, Of. 18 Comp. Gen. 463, 
* 1s Chap. 168, sec. 2, Colo. Stat. Ann. (1935). 58 ; 
17 Chap. 168, sec. 3, Colo. Stat. ‘Ann... (1985). - Sees. 2 aad 3; idid., <eucinee with pe 


resolution of: the County Board of Commissioners were held sufficient to cede to the Fed- e.. 
. eral Government: such jurisdiction and control as the: State possessed over the enwags. a 


| _ in the park” now under consideration, Robbins ve United eee 284 Fed. 39, 45. 
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~~ 


= ciehoraed to maintain and exercise police jurisdiction over the high : 


ways within. the boundaries of the Rocky Mountain. National Park.!8 . - : 


_. The third question has been discussed i in the reply to the first two 
| questions and. further comment pen this oe is therefore un- : 
— . | = | se 


_ Approved: - 
~ ABE Forras, 
Under Secretary. 


CONDEMNATION. OF RESTRICTED ALLOTTED LANDS oF THE 
| FIVE CIVILIZED TRIBES | 


ou EP 7 th Yi Opinion, August 2), 1942 
| Rustricrep INDIAN. Lanps—ive CIVILIZED ‘Tarens—CONDEMNATION—-ConGRES- 


3 SIONAL AUTHORIZATION—UNITED STATES—INDISPENSABLE Panrins—CONsENT 
- TO ConpeMnaTion—Act or Marcu 8, 1901.. 3 - 


| "Authorization by Congre ess is a prer equisite to ‘the. valid condemnation of 


: Indian lands restricted against alienation. The United: States is an indis- ; 
>’ pensable party to condemnation proceedings against the restricted lands i 
- of Indians of the Five. Civilized Tribes. If Congress has. authorized the — 


condemnation of Indian lands it has also consented to suits against the 
. United States in such - cases ‘subject to. any condition. which Congress sees” 
fit to impose. The consent. of the Secretary of the Interior is not essential | 

7 to the maintenance of condemnation proceedings against lands of Indians 
of the Five Civilized Tribes under the act. of March 8, 1901. (31 Stat. 1084). 


Restarcre> INDIAN Lanps—CoNDEMNATION—PERMANENT. Lugrscation—Srare- 
7 HOoD—REPEAL—AcT. OF May 27, 1908. . oe 4s st 


Section 11 of the Curtis Act of June 28, 1898 (30 Stat.. 495), the ‘act’ of 
~~ February © '28,. 1902 (32. Stat. 43), and section 25 ofthe act of April 26, 
1906 (84 Stat. 187), relating to the. condemnation of lands of Indians of | 

- ‘the Five. Civilized. ‘Tribes constitute: permanent legislation continued in. 

., force after the admission of Oklahoma into the Union by the Oklahoma | 

_ enabling act. of June 16, 1906 (34 Stat. 267 ), if not: by the terms of the 
_ -acts themselves. The act of March. 3, 1901 (31 Stat. 1084), upon ‘the © 


admission of Oklahoma into the: Union on November 16, 1907, became — 


: available as ‘authority for the condemnation ‘of lands allotted to Indians 
- of -the Five Civilized Tribes. except | in so far as. authority to condemn . 


allotted lands had been furnished by the. acts of June 28, 1898, February oa 
— 28, 1902, and April 26, 1906, supra. The imposition. of restrictions upon — 


~~ allotted lands of Indians. of the ‘Five Civilized Tribes by the act of May 27, .. 


| 1908 (38 Stat. a: did not eee the ane for condemning such a 


“18 Camfield v v.. United States, 167 U: 8. 518, B25, 526 : Utah Power & Light Co: ¥. United 
- States, 243-U. 8. 389, 4043. McKelvey v. United Btates,: 260 U. 8. 353, 359; Hunt v 


United States; 278 U. 8. 96; Surplus Trading Co. v. Cook, 281 U. 8. 647, 650; James v. 


| - Drave Contracting Co.,; 302 U. 8. 134, 141, 142; Robbins v.. United States, supra, which — 
upnolay this Peper nents poltee ‘regulations in the Rocky Mountain National Park. 


: 
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- lands | granted by the earlier acts. “The. provisions eeuiine eminent 
domain in the act of May 27,1908, supra, did hot limit the eminent domain . 
| "authority previously . granted. - 


-Rusrercrep- INDIAN © Lanps—Conprmnarton—Counrs—J uarsprorion—Rienrs- a 
ow-Way—Smcrerartan GRANT—TEMPORARY ‘LEGISLATION. 


ah the absence of Congressional direction to the contrary, the Federal and | 
not the State courts have jurisdiction, over proceedings in condemnation 
of restricted Indian lands. Upon the admission of. Oklahoma ' into the _ 


Union, | the provisions of the act of Mar ch 3, 1901, supra, became available 7 
as authority for grants by the Secretary of the Interior of rights-of-way | 


‘for public highways and for general telephone and telegraph. business . 
over lands of Indians of the Five Civilized Tribes. The provisions for 

- section line: highways. contained in section 10 of the supplemental Creek 
agreement (82 Stat. 500), in section 87 of the Cherokee agreement (32 
Stat. 716),,and in section 24 of the act of April 26, 1906 (384 Stat. 137), © 
were of temporary duration and not intended to survive the admission 
of Oklahoma into the Union. | a , 


-Ruesrercre INDIAN” LANDS—FIvE Oryinrzmp Taiens—RieHrs-or-Way——INprIan 
| RESERVATIONS—ALLOTMENTS—JT UDICIAL ACTION— OKLAHOMA | WELFARE, ACT. 


The lands. of. the. Five. Civilized. Tribes. prior to. allotment constitute Indian 

= reservations and as such are subject to: the. acts* of February. 15, 1901 

_ (81 Stat. 790), and March 4, 1911 (86 Stat. 1258), authorizing the Secretary _ 
of the Interior to grant rights- -of-way for telephone, telegraph and trans-: 


‘mission lines, etc... The applicability of those acts to lands allotted to — | 


7 Indians of the Five Civilized Tribes will be determined. by pending liti- | 


| gation.* “Lands acquired for Indian tribes under authority of section 1: °— 
of the Oklahoma Indian Welfare Act of June 26, 1936 (49 Stat. 1967), - 


became in effect Indian reservations and as ‘such. subject to the provisions 
of the acts oe March 8, 1901, a 15, 1901, and March 4, Aor, Une 


7 Counn. Acting Solicitor. 


On J: anuary 4, 1940, you [Secretary of the Interior] dfetrod to the | 
Solicitor for an opinion certain questions concerning the laws and 
procedure governing condemnation of restricted lands allotted to 
» Indians of the Five Civilized Tribes in Oklahoma. ‘These questions | 


arose out of efforts of the Grand River Dam Authority, then a public © 


corporation — and an. instrumentality of the State of Oklahoma, to 7 
a acquire by condemnation certain of the lands of these Indians TOL 4 
reservoir purposes. Since the acquisition of the lands needed. by the — 


a Grand River Dam Authority Was subsequently authorized by the act 
of June 11, 1940 (54 Stat..308), the questions became moot in that — 
particular case and the Commissioner of Indian Affairs 1 Was so ad- 7 

vised by former Solicitor Margold on June 20, 1940. 

_ In. view of the limited scope of the act of June it, 1940, and cee 

| questions concerning g the usher under which the lands of Indians | 





“esded Febroaty 15, 1949. United States v. OMahoma Gos Co, 818 U.S. 206, 180) — 
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cn of the: Rive Civilized ‘Tribes might: be: acquired foe public, purposes a 
are constantly. recurring, this office has undertaken a study of the — 
applicable statutes and the departmental practices thereunder with a 
| a view to reaching some definite conclusion as to the appropriate legal eas 
ae rocedure to be followed. The result of this study i is given below. — 


eke Condemnation. The Five Civilized Tribes in Oklahoma comprise _ 
Bae the Creek, Cherokee, Seminole, Choctaw, and Chickasaw nations. The _ 
, ~ lands of these nations were allotted in severalty to the individual 
members thereof under various allotment. agreements entered into 
with the several nations and duly ratified by Congress... The. patents 
issued to the individual allottees under these agreements conveyed. 
the fee simple ’ title with restrictions against alienation. The restric- _ 
. tions so imposed, as modified by subsequent legislation? have been 


extended to April 26, 1956, by. the act of May 10, 19282 The effect — 


_of these restrictions is to restrain both voluntary and. involuntary : 
“alienation, so that-no interest can. validly be acquired in the lands © 
under the laws of the ‘State, whether enacted in the exercise of its 
power of eminent ‘domain or otherwise; without the sanction of Con- - 
.. gress. The attitude of the courts is shown by the statement of the —— 
Supreme Court, speaking with reference to the attempt of an Okla- — 
 homa, court to apply a State law so as to validate a lease of hisre-- 
stricted lands by a: Cherokee eats in the case of Bunch v. oe 263. “et 


U.S. 250 (Okla, 1928) : 


The power of Congress . to impose ane icHons. on tHe right of. Indian rade: = , 
of the United States to. alien or lease lands allotted to them:in the division’ of Bas 


the lands of their tribe is beyond question ; and of course it is not competent 


. for a State to enact or give effect to a. local statute which disregards those 
-_- restrictions or. thwarts their purpose: © Tiger v. Western Investment. Co.; 221: | ae 
U.S. 286, 816; Monson v. Simonson, 231.U. S. 841, 347; Brader v. James, 246 ae 

| OU. Ss 88, ig Mullen N. Pickens, oe U. '§. 590, 595.. ef 


‘ The plenary power a Congress to lease egseding. Indians j is ae _ 
“mitted too generally to require further discussion now. It follows i 


_ that any condemnation of restricted Indian lands must be authorized” 


i by Congressional enactments. — | | 
_.. The need for enabling legislation by Congress ken arises. from the: _— 
7 status of the United. States as an indispensable party to the pro- : 
ceeding. Asa was stated pe the bain Court 3 In the case of Mi imnesota 


| 1 Cherokee a eecenient (38 Stat. 716) : zs Choctaw and Chickasaw oviginal. agreement (30 oe, 


Stat. 495) ; Choctaw and Chickasaw supplemental agreement (82 Stat. 641) ; Creek orig- 
~ inal. agreement, (31 Stat. 861); Creek Supplemental agreement ee Stat. nOOhs : Seminole 
~ agreement. (30 Stat. 567 We 


- .2See acts of April 26, 1906. (34 Stat. 187)°; May 27, 1908 (35 Stat. 312) April 12, 


1926 -(44 Stat. 289) 5 and | January 24, 1983 ae Stat. 777). 
845 Stat. 495. 
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Ws ‘United States, 3 308 U. S. 389, 388 S (1989), cm ptoceoding aa a 
property 3 in which the United States has an interest is a suit against 


es the United States.”. The Court also pointed out that not even a State _ - 


. ~ can sue the. United States until: permission to do so has been granted. pore 
The United States clearly. is an indispensable party when the legal a 
title to the lands ‘to be condemned is held by the United States in 


- trust for the Indians. Ménnesota v: United States, supra. The fact. Z ; 


that the restricted lands of Indians of the Five Civilized Tribes are 
held in fee subject to restrictions against alienation does not call _ 
for a different rule. This was the view taken by the United States — 


‘District Court for the Northern District of Oklahoma i in-several un- 

-. reported cases of recent origin. In each of these cases the Grand - 
_. River Dam Authority sought to condemn lands of Five TribesIndians 

and. asserted that the United States need not be joined as a a party — 
defendant. The United States attorney moved to dismiss on the 


_ ground, among others, that. the United States is an indispensable 
_. party and should have been joined as a party defendant. The court 


said that this contention was correct and in each of its orders gave 


. the counsel for the Grand River Dam. Authority permission to amend. | 
the pleadings. The soundness of the ruling is not open to question. 
The maintenance of the restrictions which Congress has imposed — S 
. to prevent: alienation of Five Civilized Tribes lands is distinctly an 
interest of the United States. Privett v. United States, 256 U.S. 201 - 


~ (1921). The Supreme Court discussed this interest in the mainte- 


nance of restrictions in the case of. Sunderland ° v. United States, 266°” 


U.S. 226, 234. (1924), saying, “And the power does not fall short of 


the need; but. so long as they remain wards of the Government, justi- | 


fies the interposition of the strong shield of federal law to the end 


_ that they be not overreached or despoiled i in respectof their property. “ | 
of whatsoever kind or nature. United States v. K agama, 118 U. Ds 


. 875, 883-4.” The guardianship of the Government: over the Indians — 
did not cease when the allotments were made. Bowling v. United — 
States, 233 U. S. 528 (1914). The entry of Oklahoma into statehood — 
did not. disturb the interests of the United States over the Indians for _ 
“Congress was careful to preserve the authority of the Government _ 


of the United States over the Indians, their lands and property, which ae 


it had prior to the passage” of the Oklahoma enabling act of June | 
16, 1906 (34 Stat. 267). Tiger v. Western Investment Oo., 221 U.S. 


; 286 (1911). If the lands of an Indian have been improperly alien- 


ated, the United States can sue in his behalf; “the authority to en- _ 
: | force restrictions oF this character | is the necessary euiruaaialY to — " 


‘ Grand River Dam Authenee v. Kephart, No. 263 Civil ; “Grand ‘River Dam. Authortey v. 
‘Landrum, a B22 Civil ; Grane River Dam aiid v. Rarehead, No. 329 eat Me, 
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‘power to impose e tham’*; and the Governtient need not ae a perm & 


* ary interest. in the controversy. Heckman v. United States, 224 U.S. - 
_ ATSB (1912). From the foregoing statements, it is apparent that the 


- United States has a sufficient interest: in proceedings looking toward " 3 


| condemnation of restricted Indian land, individual « or tribal, to be ¢ an on 
’ indispensable party to any such action. rs | . 


The question as to whether suthorization. for. coddemination cae 


with it a consent to be sued was aflirmatively decided by the Eighth - Phe 
Circuit Court of Appeals i in the case of United. States Ve Minnesota, 


95 F. (2d) 468 (1988), but it was there held that permission is given 
~ to condemn a. highway right-of-way under the act of March 3, 1901 — 


(31 Stat. 1084), only if the Secretary of the Interior consents to the - 


_ proceedings. On. review, the Supreme Court did not discuss the neces- _. 
sity of consent by the Secretary, but as to the other point, stated i in 
a strong dictum that authorization to condemn imphied a consent, to ° 
be sued (305 U. S. 382, 888). In United States v. M innesota, 113, 
_F. (2d) 770, the Circuit Court of Appeals reconsidered its prior hold-. © 
. Ing and niled that Secretarial consent was not meet for condem-- 
nation to lie under the act of 1901. 


- Prior to the admission of Oldationa. into the Uaion: the legislation es 
enacted by. Congress’ for the regulation of the affairs of the Five | 


Civilized Tribes fell into two principal categories—legislation of 


a ‘permanent and _continuing nature, and legislationof temporary _ 
duration made necessary by the lack of an organized territorial — 
government. and. not. intended: to be effective -after statehood. - ‘The 
“necessity for the latter type of legislation. is well. described by. 


Mr. Justice Van, Devanter in me case of Southern mckiks Co. v. wo 


: “Olahoma: Beas 


By reason. ot ihe ‘conditions arising out of the presence of. the Five Civilized. wat 


| ‘Tribes no organized territorial government was ever established in. the Indian | 
- Perritory.. Up to the timé it became a part of the State of Oklahoma it was | 
governed under the immediate - direction of. Congress, which legislated. for’ it. 


in respect of many matters: of local or domestic concern which in a State are- 
. regulated by the state legislature, and also’ applied to it many. laws dealing with. gaia 


3 subjects. which under the Constitution are within Federal rather than state ee 


i control. In what was done Congress. did. not. contemplate that. this situation: a 


should be of long duration, but on the contrary that the Territory 1 should be | _ 


ra prepared for. early inclusion in. a State. a * F. 


’ In the Oklahoma enabling act® Congress took cognizance si Hoste oe 
ie types of legislation and indicated that’ which was or was not, to” 
. survive statehood by declaring: / 8 


" woat US. 582, 584. (1916). 
8 Act of June 16, 1906: Aor, Stat.. 267). oa 
~ @02959—48—12 = 


De. a ty pe A 
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o/ 


< ‘ond the laws of the United sintes not ; lotally inapplicable shall have. the same. a 


force and effect. within said State as elsewhere. within He United States. 7 4 


‘Condemnation legislation of a “permanent. nature continued in- 


ey oie by the. foregoing declaration, if not by the terms of the legis- 


lation itself, is found in section 11 of the act of June 98, 1898 (30 


_ Stat. 495), the act of February 28, 1902. (32 Stat. 43), aa section 
25 -of the act of April 26, 1906. (34 Stat. 187). The 1898 act, com- 


ae” 4 monly referred to as the Curtis Act, granted authority i in section 11 


- ‘to towns and. cities: ‘or ganized within the Indian oy. to take ~ . 
aS by condemnation lands necessary for public improvements “repard- >. 
Tess of tribal ‘lines. ” The act of 1902 granted to railroads operating _ 
within the Indian Territory authority to take by condemnation’ any . 
lands necessary for their purposes. Section 25 of the act. of 1906 - 
empowered light, or power companies to condemn lands within . 


the Indian Territory for certain enumerated purposes. This statute 
accomplished several things: First, Congress extended the authority 


for condemnation previously granted to towns and cities and rail- 


roads to. light or power companies and enumerated the uses. of the 


land which were to be considered as public. in -purpose;. second, it. 


established the means by which the land could. be obtained without 

litigation; third, it extended the procedure set. out in the February 
98, 1902 act to condemnation proceedings which might be necessary ; 
aad fourth, it provided that when the‘Indian Territory became sub- 


ject to the control of a Territory or State that the rights granted | 


to the light or power company would be under the control of that 
Territory or State. The authorization, as in the other acts, extended 
to the taking of both tribal and allotted lands. 


With respect to the procedure, condemnation proceedings ender me 


~ the act of 1898 were originally conducted under the laws of Arkansas; 
but the Oklahoma enabling act, in sections 18 and.21, extended the - 
laws of the Territory of Oklahoma to Indian Territory until such ~ 
time as the State laws were enacted. The act of 1906, in the final - 


_ proviso of section 25, stated that all rights granted ade that section 


were to be “subject to the control of the future Territory or State | 


- within: which the Indian Territory. may be situated.” Whether the. | 
procedure under the 1902 railroad act also became subject to State _ 


~ laws isa question now moot since the act of May 27, 1908 (35 Stat. ie 
812), discussed below, specifically continued i in force sections 13 to ee 


23, inclusive,. of. the 1902 statute. 


‘The only law of the’ United States which. ‘pr ovided generally. for ‘ 


7 the condemnation of Indian lands and which it is necessary to con- 
a sider i in ‘connection. with section. 24 of the enabling act 1S. found 1 In - 


are 


i 
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ee the ‘sedond a of section 3 of the act of March 8; “1901 ca ag 


- | Stat. 1084, 25 U.S. C. sec. 357 +), and provides: . 


That. lands allotted in severalty to. Indians may be eoaasranea for. any public. 
_ purpose under the laws of the State or ‘Territory where located. in the .same - 
_ manner as land owned in fee may be condemned, and aie” money awarded 
as damages shall be pee to the allottee. 9  & | | 


At. the time the act was s passed it Cae ote oes Samaaan 


sae ‘ Five Civilized Tribes lands since no. Territory. or State then in- - 


: cluded Indian Territory - within. its boundaries” and. without such a ~ 


government to determine. the ‘public. purposes for which condemna- 


tion could be used the authority was useless. However, if Congress 


-. did not intend for the 1901 act to be inapplicable to Five Civilized. 7 
~ Tribes. lands after the State of Oklahoma had been formed, the 


enabling act and the admission of: the State made. the provision 
~ available for the condemnation of allotments of, Indians of the. Five 
Civilized Tribes. — : | | 
‘At the time the act of March 8, 1901, was. s. passed the ipa of. 
_ the Five Tribes Indians in Indian Territory were in tribal owner- 
ship, and were, except for certain Federal control, ‘subject to the 
government of the respective nations. On March 3, 1893 (27 Stat. 
612, 645), Congress had indicated its intention to. place these areas 


under a territorial or State government, notwithstanding guarantees 


to the contrary given in some of the treaties between the nations 
and thé United States. 7 The Curtis Act of June 28, 1898 (30 Stat. 
495,512), made definite reference to this intended change, and four 


of the five allotment agreements recognized the imminence of the | 


change by’ providing that the tribal government should. not con- 
tinue in existence longer than March 4, 1906.8 Although most of 
these apreements were later supplemented; all: of the-initial agree- 
--ments, with the exception of the Creek agreement, had been approved 
and ratified prior to March 8, 1901. The’ one with the Cr eeks was 

- approved by Congress on March lof that yeah but; it was not ratified oo 
: by the tribe until March 25. : 

: The first paragraph of section 3 of jf: act of Mareh: By 4901, was 

; concerned with certain rights-of-way over Indian lands, including 
any ands held by an Indian tribe or nation in the. Trdian Terri- 


tory.” . The second: paragraph contained no language. which showed | 


o 


an. intention to exclude the Indian spokes or even. ‘ Jands of the 


be ; 7 See, for example, neato en the Cherckess arid the United States, May 6, 1828 : 
- (7 Stat. 311), and Deceinber 29, 1835. (7 Stat. 478, 481). 
ae Section 63,. original | Cherokee agreement (32° Stat. 716, 725) ‘Choctaw and: ‘Glilckazaw. 


a agreement (30. Stat. 495, 512); section 46, ‘Creek agreement (31 Stat. 861, 872).~ For - 


ae: similar Provision as to. Seminole’ nation see act of March 3, 1903 Sal Stat. 982, 1008). 


ew. 
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~~ mention of Indian Territory jn the first paragraph of the section in | 


Xv 


- Five Civilized ' Tbe: from the scope of the eminent domiain. provi- | 
sion. It-is to be noted that while the 1901 act allows the condemna- - - 


tion only of allotted lands, the special statutes. dealing with the 


~~ Indian Territory authorize condenination of tribal lands aswell. es 
In view of the circumstances at the time the act was passed and in ~~ 


view of the broad language of the 1901 provision and the specific 


which it is found, we are led to the conclusion that the provision - 
was meant to apply to allotted lands in the Indian Territory when- — 


ever a Territory or State had been formed. It was not- until 


November 16, 1907, that the State of Oklahoma was finally admitted 


into the Union, but upon that date the authority conferred in the —_ 
act of March 3, 1901, became available for the condemnation of --— 
~ Indian allotments in Oklahoma, i in so far as such proceedings.» were _ 

not authorized by the 1898, 1902, or 1906 acts. 7 bes 


After Oklahoma had been admitted to statehood, the next wen 


~ nent act was passed on May 27, 1908 (35 Stat. 312), and was titled © 
“An Act for the removal of restrictions upon part of the lands oF 


allottees of the Five Civilized Tribes, and for other purposes.” 


‘Section 1 restated and partially revised the restrictions on alienation | 
and, in the last sentence of the section, provided : Bes 


cine No restriction of alienation shall be construed to pr event the exercise - ; 
of the right. of eminent domain in condemning rights of way for public purposes ~ 
over allotted lands, and. for such purposes sections thirteen to twenty-three | 
inclusive, of an act entitled “An’ Act to grant the. right of way through Okla- 

| homa Territory and the indian Territory to the Enid and Anadarko. Railway = 


t Company, and for other purposes,” approved February twenty-eighth, nineteen 


part: , | | 4S 
“The act of Nick 3, 1901. (Bie Stat. 1084), in brief, authorizes condemnation : 
ae of lands allotted to Indians for. public purposes. This ‘act is general in its 
“operation. . Congress, however, has legislated specifically as to the homestead 
tracts allotted to Creek Indians, especially as to full-blood. Indians, The act — 

*. of May 27%, 1908, supra, prohibits the alienation or any incumbrance upon — 
such homestead prior to April 26, 1931, except when the restrictions are removed 


hundred ‘and two (Thirty- second -Statutes at Large, “page forty- we are = 
hereby continued. in force in. the State of. Oklahoma. | | 


In an opinion approved on October 31, 1917 (D-40462), o then 


| ny Solicitor of the Department held that the 1908 act repealed the second | 
paragraph of section 3, act of March 3, 1901, so far as it formerly — 


had applied to. Five Civilized Tribes lands. rd otis sane in 


for the sale and disposal of the proceeds for the benefit of the Indian. Congress — 


_~ then qualified the effect of the restriction of alienation so as not to “prevent  _ 
the exercise of the right of eminent domain in condemning rights of way for ». 
_ public purposes over allotted lands”, ete: The act of May 27, 1908,. prohibits | 


the alienation of the homestead of a full-blood minor Cr eek Indian and permits: 


tf 
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8 : “thee: exercise of the right of eminent domain solely for “rights of way for public - | 
- purposes.” The term “rights of way” can ue be construed to include jane 


et peated for school purposes. ~ - 


. ; ae been superseded. by the ‘specific provisions - relating . to. the Creek | 


* The general provisions of the act of March 8, 1901. (81: Stat: 1058), a 


restr icted lands, it accordingly follows that there is no right of eminent domain 


under the existing law for the: purpose of eeecurine a school site upon the ‘= 
~ homestead of Annie Scott. ; Oy | 


| In another portion of. the opinion it > was necessary to aoe the: “ 

"same statutes and their application to Cherokee lands. The conclu- 

sion was that.‘ “ander the views above expressed in the case of Annie . 
‘Scott there | is no right. of eminent domain for school purposes.” 


‘The 1917 opinion appears: to hold that the imposition of. restric- | 
tions by. section 1 of the act of 1908 repeals by implication the previ- 


ously granted authority to ¢éondemn Five Civilized Tribes allotted 7 


lands and.that the statement to the effect that the. restrictions are . 
not: to be construed as preventing the condemnation of “rights of - 
way for public. purposes” was an affirmative grant of new authority 
for condemnation. The opinion further holds that the proposed use 
- for a school site was not a “right of way” and so did not come within 
the authority for. condemnation granted in the 1908 act. I do not 
agree with. these conclusions, and believe the effect of the 1908: act 3 
must be reconsidered. — . 3 


It isa familiar rule: that repeals be implication are ‘not fae: 
and that such a-repeal will exist only where there is a, positive repug- 
nancy between the provisions of the new law and those of the old? _ 
It is also elementary that one statute is not. repugnant +o another | 


“unless they relate to the same subject. There must be a conflict bee 


tween different acts on the same specific subject.°. The act of 1901: - 
authorizes the condemnation of. allotted lands for any public purpose 


-_ under the laws of the State in the same manner as ‘lands owned in- . 


fee simple by. white citizens can be condemned. ° The. authority SO - 
conferred was of necessity continuing in nature and the plain intent. — 


- of Congress. was that it should be available notwithstanding restric- 


tions against alienation: then or thereafter in force. Section 1 ofthe | 


act of 1908 dealt with a totally different subject. That section reim- 

~ posed, supplemented and extended the restrictions against alienation _ 

~ of lands. allotted to Indians of the Five Civilized Tribes. The oft- — 
‘reiterated and. well-recognized reason for the imposition of such 

| restrictions is the protection of the Indian from his own ignorance ° . 


i and 1 inexperience in business chad and so the ee and fraud | \ oe. 


- 9United States v. Borden Co., 308 U. 'S. 188, 60 Sup.. Ct. 182 > (089). ‘ oe Rep gt ae 
See Lewis’. ‘Sutherland iia Ooms newer: vol, 1, sec. 247, pp. 468-9, 


~. 


- 


ae ¥ 
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‘of afliae individusis. nae nana Vv. Undied States, 266 Uz 3. 996. 934 <3 


(1924)... It i is true that the grant of the right of eminent domain is . 


usually to be construed strictly against ane grantee. But, on the .— 
other hand, the courts have long recognized the. desirability of avoid- me, 
. ing questions as to the conflict of sovereignty except when such ques- — 
Oe Goa aré inescapable, and.the courts have always tried to determine 
_ and follow the intention. of the legislative body. The enumeration — 
in the act of 1908 of the types of alienation which are forbidden!) — 
indicates that the Congressional pr ohibition did not. repeal the statu-. 


tory provisions which allowed the lands to be taken for a public pur- 


. pose. , That the lands cannot be taken from the Indians for the benefit — 

of some private interest is in no way inconsistent with the right of —- 

a public instrumentality to proceed under statutory authority to.take 

- the lands for a valid public purpose. The procedure for such a taking | 
isso wéll established’ that the possibility of fraud is reduced to a - 

minimum. The right of the United States to participate in sucha 

proceeding is an added guarantee against miscarriage pe justice In. 


the judicial action. 

It is my conclusion that the eminent domain authority in the. ack . 
of March 8, 1901, was not impliedly repealed by the provisions regard- _ 
ing resections aise alienation in section 1 of the act of 1908. 


_” This conclusion is strengthened rather than weakened by the clause 


in section 1 which preserves the right of eminent domain for “rights 


of way for public purposes.” The very language shows that the pur- 


pose served by the statement was one of clarification rather than. of 
authorization. ‘When it is:remembered that. no right to condemn re- 


stricted Indian lands could exist unless Congress had so pr ovided, 


the language of the statute to the effect that “No restriction of aliena- 


‘tion shall be construed to prevent * * * eminent domajn” shows that 


some authority to condemn existed and was recognized by the legis- 

lators; otherwise there would mae been. no right. of condemnation | 

to be prevented. | | 3 
The use of the words “rights of way” iaies ite question ad to 


. whether those words imply a limitation. on the broad: rights of emi-_ 
nent domain. One ofthe rules of statutory construction is, of course, 


that the express mention of one person, thing, or consequence is tanta- | : 


ae mount to an express exclusion of all others. But the rule is applicable — 
> ne 1 determining the —— intent, t only, if the term eae of : 


a Section 5 of tie act of 1908 provides : “That any ania giewiioni or rare : 


a by deed, mortgage, contract to sell, power of attorney, or other instrument or method. of . 
Mn ge incumbering real estate, made before or after the approval. of this Act, which. affects the... 


title of the land.allotted to allottees of the Five Civilized Tribes. prior to removal-of 
_  restrietions therefrom, and also any lease of such restricted land made in violation: of 
Ee law before | or. after the ee of this ace shall be. ie ere null and void.’ an cee 
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. ‘upon the interest, in the land which can be taken—for example, a 


poses.” 


committee (H. Rept. 1454) or in the debate on the floor of the House 


(Cong. Rec., 60th Cong., 1st seSs., pp. 5425-97, 6189-90). ‘The Senate 


Committee on Indian Affairs in its report (S. Rept. 575) recom- 
mended the. following amendment be added to section 1 of the bill: 


No ‘restriction ‘of alienation. shall be construed to prevent ‘the exercise of _ 7 
- the right of: eminent domain in condenining rights. of way for public DETBOReS 


over allotted lands. :: 


: : The: conferees for the House ed the addition of a, further cae. 
Rac ment 


Ok. : } 


and: for sacl purposes ‘sections thirteen. to y twenty-three, Aeciustve: of an. ‘act _ 

entitled “An Act to grant the right of way through Oklahoma Territory and 

the Indian Territory. to the Enid and Anadarko Railway Company, and for — 

* 2 other ‘purposes,’ al approved February twenty-eighth, nineteen’ hundred and two a e 
- (Thirty-second Statutes at ‘Large, page fortis); are. > hereby continued in | 


for ce jin. ‘the State. of ‘Oklahoma. ms 


ms ‘The. statement submitted by the Hotise conteneee to o supplement the - fatter 


_ conference report explained the amendment. thus: 


Amendment. No. 8 provides that no ‘restrictions on alienation’ shall ‘prevent’ | 


ps “way? cas. er) has a. limited meaning. The definition of the none. Lo 
- however, has not been so fixed by usage as to be free of. all ambiguity. - “3 
Congress itself has used the words in legislating to mean a limitation — 


~~ limited fee or mere easement rather than.a fee simple; and at another =~ 
time to niean a. limitation upon the use for which the land can be 
- taken—for. example; in section 23 of the act of February 98,1902 
(82 Stat. 48), the right was oranted “to take and condemn lands for | 
tights of way, depot. grounds, terminals, and other. railway pur- 
Another possibility is that Congress may have intended the 
_words.to mean-in general any taking by eminent domain and without. 
limitation as to the nature. of: the -public. use or the interest: in the 
- and. ‘The legislative history should indicate the Congressional intent. | 
~! The part of section 1 which deals with eminent domain was not. 
contained inthe original bill (d, R. 15641, 60th Cong., 1st sess.) 
either as introduced or as it first passed the mo of Representatives. 
~ Nor was the matter of eminent domain discussed in the report: of thie. 2 


a the. exercise of. the right. of eminent’ domain, : and in conference. a provision | 


: | was agreed. to making it certain that the provision of the railroad right-of- 
W. ay act should not be repealed by this ‘provision. [Cong. Ree, supra, p. 6781. J oe 


In the discussion. which preceded the adoption of the conference - | vee 
| report by the House, Representative Sherman, Chairman of the House oes: 


Committee on Indian Affairs and one. of the conferees, said: 
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eae provision makes it aoae that these restrictions a0: ‘not eee 


_ the. exerdise of the use = the pepe of eminent domain. - [Cong. ee ae 


| P. 6782. ] 


The reports ee the: sdiaates arent: that. Gong ee ‘sional to: gee 


| ene no more than - preserve existent authority. to condemn. Jt ismy | 


conclusion. that. Congress intended to continue in force all eminent: . 
domain provisions in effect when the statute was passed on May 27, 


1908. The Solicitor’s opinion of October 31, 1917, is not in accord — a. 


with the-conclusions which have been reached in the present. opinion, , 


. but although | the 1917 ruling has been in force for over 20. years, 7 
it has not given rise during that period to any administrative pracc 
tice which causes us to hesitate in overruling it. The denial of the - 


ia right. to condemn under the 1901 act: may have caused some incon-_ 
veniences to would-be condemnors, but the denial of a right to.take 
land could not have clouded any title or fostered any vested interest 
which will be affected. In so far as the 1917 opinion is contrary to | 
the conclusions stated 1 in this opinion, itis hereby overruled. 


~The last portion of the eminent domain provision in the 1908 act - - 


presents one additional question not considered in the opinion of 
1917. The words “and for such purposes sections thirteen to twenty-' - 
three, inclusive,.of anact * * *- approved February twenty- -eighth, - 
- nineteen hundred and two * * * are hereby continued in force 


in the State of Oklahoma” may mean that the procedure set forth — 


in those sections shall apply either to all condemnation proceedings 
-or only to those involving railroads. The words. “and. for such 
purposes” are not free from doubt as to the meaning which they 
convey and we are justified in resorting to the legislative. history to. 
determine the correct interpretation. The words of reference to the — 
1902 act were added in conferénce at the request of the House con- 
- ferees, and one of the conferees explained | to the House that this 
addition made certain that. the provisions of the railroad right-of- 


way act -were not repealed. This explanation gives the words” ao: 


“saving” function and ‘nothing more. Prior. to the admission. of. 


24 Oklahoma. into statehood, sections: 15 and 17 had served to provide 


the. procedure. for the taking: of Indian. land in Indian’ Territory — 


| ‘by light or power companies under the act of April 26, 1906, but 


section 25 of that act also provided that the laws of ‘Oklahoma’ 


: 7 were to govern. after the admission of the State. ‘The act of March 


2. 1901, also implies that State laws are to. govern. Sections 13 to. 

98, Rela of the 1902 act are not generally applicable to the needs © 

| of parties | other than railroads. In the light of these circumstances. — 
- it is my conclusion that while the condemnation of Indian lands by. 
_ railroads 1s" to bet in accordance with ae provisions of the 1902. act, a 
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Vtg chat ‘act aoe nee onntiol condemnation proceedings authorized for ee 


4 other than railroad . purposes. | 


2. The Court having jurisdiction to oe andl determine proceed- : 


= ings in condemnation. Some question has been raised. asto whether 


condemnation actions should be brought in the State or Federal 


courts. The ‘Supreme Court, in the case of Minnesota v.. United. = 


’ States, 305 U. S. 382, -has ruled that’ when the United States is an’ 


indispensable par ty to a. proceeding, | that action must be brought ; in: | 
. the Federal courts unless Congress has otherwise provided. | The 
Court: further ruled that the State court was without jurisdiction 


over such proceedings. As the action in that’ case was brought to 


% ~ -econdemn Indian land under the act of March 3, 1901, , supra, it follows 
that proceedings under that act to condemn Five Tribes lands must -. 1: 
es be brought i in the Federal courts: — — 


- The procedure which i is set forth. i in the slot ‘Of mae 98, 1902, ee 2 


includes in- section 23 a provision that “all judicial proceedings : 


“herein authorized, may be commenced and. prosecuted in the courts - | 


~~ of said Oklahoma Territory which may now or hereafter exercise - : 


= jurisdiction within said reservations or allotted lands.” Section AS. - 
of that act: provides for consideration i in the condemnation proceed- 


sa ings by “the United States court, or other court of competent juris- aes 


. diction.” The act. of April. 26, 1906, incorporates section 15 of the: — 


1902 act by. reference. These-various. statutes, however, dealt with 
the taking of not only. the lands of the Indians but also those of 

. any. other persons, corporation or municipality within the Indian ._ | 
Territory. With regard to the -latter group, it is evident that a ~~ 


' State court: would have jurisdiction, but in a proceeding against: 


i _ restricted. Indian lands. the United States is an indispensable party 
and, as such, ‘can be sued. only i in the Federal court. This conclusion. 


- is. substantiated by: the provision of the. Oklahoma enabling act of 


~ June 16, 1906, which provided in section 16 that all causes pending — 


as in the courts of the Oklahoma Territory and the Indian. Territory — | 


“in which the United States may be a-party * * * shall be trans-_ | 


< ferred ‘to the proper? United States circuit, or "district court | t for a 


_ final disposition.” 


8. Rights-of- way for publio Highs. Section 4 of the act of a 
_ March 8, 1901, supra, provides: | 


: That the ‘Secretary of: the Interior is ‘hereby: sathorwea: ‘to grant 1 permission, a 
upon compliance with such requir ements as he may deem necessaty, to the 2 
proper: State or local authorities for the opening and- establishment - of public 


i highways, in accordance with the laws of. the State or Territory in which the. 


lands are. situated, through any Indian ‘reservation or through any. lands which: 
have been allotted | in uy Peverelty, to: any individual Indians under any laws: “OF. : 
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2 ig erenties ‘put which have not been ‘conveyed to the allottees with full power of 


-_ alienation. 7. 


: ~Thave already ruled ‘that ssn. 3 A the act of 1901 eladea ee 
condemnation is applicable to lands of the Indians of. the Five 
Civilized Tribes. The reasoning upon which that ruling is based 


~~ eompels the conclusion that section 4 above of the same act is s likewise is 


_ pepleale: to these lands. = =. : 
, , -. Provisions for section line highways of Timid width were ine | 
cluded in the Creek and Cherokee agreements'?-and in. section 24 of’ 
the act of April. 26, 1906 (34 Stat. 187). But these were special 


provisions to meet, temporary needs. ‘The Creek and Cherokee agree- 


ments required that damages for the opening and establishment. of 
= public highways: be paid from tribal funds. during the existence of © 


the. tribal governments then scheduled to expire. In 1906. The act os 
of 1906 fies wie, required that, damages: be paid, from tribal funds — 
: but as that act continued the tribal governments in force until other- 


wise provided by law, the determination of the damages and the’ _ 
ee payment thereof from tribal funds was limited to the period “prior. ; 
‘to the inauguration of a State government.” ” Legislation of this: 
“nature plainly ; is of the temporary type hereinbefore referred to as 
not intended to survive statehood. As laws “locally. inapplicable, oe 
| they. were not ‘continued in force by the enabling act and could not © 
nave been intended to displace other and more comprehensive statu- 
_ vory provisions such as contained in the act of 1901. Even. though - 
the act of 1901 could not, in the absence of a territorial .or State | 


" -yovernment, ‘become immediately available, this difficulty was com- 


3 pletely removed by: the formation of the State of Oklahoma. Indeed, 
asa law of the United States not then locally inapplicable, the 
act, of 1901 was required to be-given the same force and effect in 

Oklahoma as elsewhere by section 21 of ‘the ee act. of J une | 


16, 1906, supra. 


Tee Secretarial grants of righte- af way is re enone in - 
; power transmission lines. The first paragraph of section 8 of.the - 


act of March 38, 1901, supra, authorizes the Secretary of the Interior _ , 


to erant a right- of-way in the nature of an easement for general a 


bes telephone. and telegraph business— ~~ 


| through any Indian reservation, through any indie held be an ‘Indian. tribe. 


or nation in the ‘Indian Territory, through any lands” reserved for an Indian : ra: 


“agency or Indian school, or for other purpose in. connection with the Indian — 
7 RENEE) or. proven any. lands which have been allotted 1 in. severalty to any 


ee) Section’ 10, stp plomeliedi Creek agreemeht (32 Stat. 800); : section 37, Cherokee 2 alot 
G ment, agreement (32, Brat 7 a18): . 
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. | “individual Indian andes any ‘law or treaty, but which have not been conveyed ta 
Png tcl to, the. allottee with full power of alienation. 7 ; 


: It follows: froni what has already been sae that hae provision a of | | 


_ law is applicable to lands of the Five Civilized Tribes: 


~The act of February 15, 1901 (31. Stat. 7 90), authorizes the Secr 1e- 


r = tary of the Interior: to grant rights-of-way for telephone, telegraph 7 
and’ transmission lines and for sundry other purposes through  - 
: reservations of the United States including Indian reservations, upon 


the condition, among others, that no such grant shall be made with- : 


oe _ out the. approval of the chief officer of the department. having super- | 


vision over the reservation affected. With variations - not: here. 


material, the act of March 4, 1911 (36 Stat. (1253), confers a like. = 


| “authority. upon heads of departments with xespect to. telephone, - 
telegraph and transmission lines. As to telephone and telegraph 
lines, these acts are broader in scope than the first paragraph of 
section 3 of the act of 1901 in that they authorize a grant of a right- 
of-way for a private telephone or telegraph line in addition to rights- 
—ot-way for. lines used: for general public service. 

Whether or not the acts of February 15,1901, and March 4, 1911, oe 
are applicable to lands of the Five Civilized Tribes depends upon. 
whether such lands prior and subsequent to allotments in severalty 
may properly be classified as Indian reservations. I find. little diffi- 
culty in holding that. prior to allotment the lands belonging to the 


Five Civilized Tribes were legally. constituted Indian reservations. — 


Under certain early treaties, a comprehensive discussion of -wliich | 
is found in the Handbook of Federal Indian Law (ch, 3 , sec. 4, sub- 


division E), specific and well- defined tracts of land were set ‘apart. —“ 
as permanent homes for each of the nations compr ising the Five. oe 
| Civilized Tribes. In Minnesota v. Hitcheock, 185 U. S. 373, 390, ae 
lands. set; aside for an Indian tribe with much less formality than 


: this were. declared to be an Indian reservation. See also Spalding 
v. Chandler, 160 U. S. 394. It is true that the lands ‘were conveyed’ 
in fee to the nations by patents issued. by the United States, but 


this did not terminate the guardianship relation: existing between. | 


- the Indians and the United States and they continued to be subject - 


"to the legislation of Congress enacted in the exercise of the Govern- _ 


ments. guardianship over the. nations and ‘their affairs. In this and soe sie 


. in other respects:the lands stood in exactly the same. category as the. 
lands of other legally constituted Indian reservations. he 


The administrative interpretation over a long period of years walt ss ae 
= been that. the word “reservation” as used in the various ae -of- ay, are to 
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‘statutes imeladied: rere allotted £5: Wieividaal Indians: 13 Hiden. ; 


on March 27, 1942, the Circuit Court of Appeals for the Tenth Circuit 


in. United. States Vv. Oklahoma Gas & Electric Co., 197 F, (2d) 349, 
‘held the acts of February 15, 1901, and March 4, 1911, to be without 
application to an Indian allotment: for the reason that the allotment 
_ was no longer a part of the reservation. ‘Since ‘a petition for-cer- — 
tiorarl has been filed. by the United States and is now pending. before — 
the United States Supreme Court, the question ofthe applicability 
of these acts to allotted. lands of the Five Civilized Tribes can only 
-. be answered. conditionally. If certiorari be denied or the Supreme | 


_ Court on review affirms the decisions of the Tenth Circuit Court of 


_ Appeals, the acts cannot be held to be applicable. If, on the other - 
hand, the Supreme Court reverses the Circuit Court ce Appeals and 
- sustains the. departmental interpretation of the acts, then it must — 
_-be held that. they apply to allotted lands of the Five Civilized Tribes.* 
5. Laws. governing rights- of-way over and condemnation of lands | 
acquired for Indian tribes un Oklahoma under the Oklahoma Indian 
Welfare Act. By section 1 of the Oklahoma Indian Welfare Act#4 
the Secretary of the Interior is authorized to acquire lands for Indian - 
tribes in Oklahoma and take title to such lands in the name of the 
United States in trust for the tribes. The authority extends to 


lands located within as well as without Indian reservations. ‘The . - 


lands so acquired for an Indian tribe become i in effect Indian reserva- 
tion lands and as such are. subject, in my opinion, to the provisions 
of the act. of March 8, 1901, and the acts of ‘February 15, 1901, and 
March 4, 1911. 

This paplicions is in accord. aii the. interpretation placed by this 
office on the word “reservation” as used in a right-of-way. statute. 
differing i in no material respects from the statutes here involved. In 
a memorandum dated July. 1, 1938, from the Acting Solicitor to 
‘the Assistant Secretary consideration was given to the. question of: 
whether lands purchased for Indian school purposes constituted a 
_ reservation within the meaning of an act of Congress authorizing | 

the granting of irrigation ditch rights-of-way across reservations of 
-the United States. -Disagreeing with a proposed intespretation, of 
-. the word. “reservation, ” the Acting Solicitor said : } re 
A. construction of the word “reservation”, in this statute to. ‘refer énly. to 


: reservations created out of the public | domain. and to. exclude reservations 
: where. the land has been acquired by purchase, donation or. otherwise nau: - 


13 Fresnol “Water-Right Canal, 35 t. D. 550, 551 (1907) ; ‘Instructions—Applicatiéns. ih F 
"Power Permits within Indian Reservations, 42 L. D. 419, 420 sete) : West aeaeeoye 
Valley Irrigation District, 45: L. D. 563, 565, 567 (1916). he : he 5 tenlean 
S * Decided February 15, 1948, 318 U. S$. 206. [Editor.] 

14 Act of June. 26, 1936 (49 Stat. 1967, 25 U. ‘S. (C. sec. ae 
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; rostridis’ the application. of the act of Congress by departmental interpretation. : 


No previous formal decision of this Department nor .any court opinion has’ 


been found’ which interprets. the term “reservation” in right of way statutes. ~ 


in the: manner. proposed. “On. the contrary in the feicle Canal Company case, 
44 L. D. 511, at 512, it is reported: that a reservation purchased by, and trust _ 

. _ patented. to, the Indians. was held by the Department to be within the term - | 
| “public lands. and reservations of. the United States”. in the highway right. of 


| way statutes. ‘The’ ‘courts have generally given the term “reservation” a broad ° e 
se meaning to- include: any lands set apart by the. Government for. any purpose, 


(See United States -v. Portneuf—-Marsh Valley Irrigation” Co., 213 Fed. 601, at 
— 608. )-- In this connection, it is. relevant. to refer to the case of United States. Ve 


a “McGowan decided- in the: Supreme Court on January. 3,. 1988 (302 U. ‘S. 535, 


82 Sup.. Ct. 305). That opinion “overruled. the holding of the lower Federal 


courts that: the ‘Reno Indian - Colony" was not Indian country nor an Indian - 


reservation | since it was purchased ‘by’ the. Government. for: the Indians from © 
private owners and not set apart: out of the public, domain. ‘The court repeated ; 
the definition: of the term. “Indian. reservation” as including any area: validly a 
Set apart for the use of the Indians under the- superintendence of the Govern- 
. Ment and. found that the lands purchased for Indian | use: had been “validly. Set ; 
apart for. the use of the Indians.” - : | 

In view of the fact that there are many instances in. waich: cere are: set 
aonet for: Indian: purposes: -where the lands were acquired by. purchase by the 
. Indians or by the Government, this Department should. not. without strong 
_ reason restrict the application of the term “reservation” to. exclude such 

Jands with ‘the result that these areas are not covered iy the right of way 
__ Statutes. ee ee aa | | po 4 


. The reasoning of the Acting. Solicitor spples ae even mates - 
force to lands purchased and held in. trust by the United States for | 
an Indian tribe under the Oklahoma. Indian Welfare Act. The» 
absence of any declaration in the act that lands so acquired shall 
-constitute an Indian reservation is unimportant. No such formal hed 
declaration is essential to the creation of an Indian reservation. It 


ig enough that. from. what has been. done. there results a certain. : 


a defined tract appropriated to. Indian occupation and use. Mi innesota ‘ 
vy. Hitchcock, supra. : 
ook Summary. of Conclusions. The conclusions to. be drawn from the : 

foregoing discussion are: i cA a 

-. 1. That authorization by Ca is a an, tio the valid + 

| condemnation of Indian lands restricted against aliénation. . eae 

. ¥.That the United. States is.an indispensable party to condemna-"- oo 

: tion ‘proceedings, against the restricted lands: of Indians of the Five o 


2 a Civilized Tribes. 


ste That. if Congiress has suioied the sondermation. of Indian 7 
lands it has also consented to suits against the United States i in such “ 
, “eases subject. to any condition which Congress sees fit to impose. 

4, That. the consent: of the Secretary of the Interior i is not. essential 7 
to the maintenance of condemnation proceedings against lands ‘of ee 
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: Indians of the ive Civilized Tribes ae the act of: March 3, 1901 . : - 


(81 Stat: 1084). : 
5, That section 11 of the Canis Act of June 598, 1898 (30 Stat. 495) ; a 


the act of February 28, 1902 (32 Stat. 43), and section 25 of the act 2 


of April 26, 1906 (34 Stat. 187), relating to the condemnation of | 


_ : lands of ‘Indians of the Five Civilized Tribes constitute permanent 
_ legislation continued in force after the admission of Oklahoma into — 


the Union by the Oklahoma enabling act of June 16, 1906 ne Stat. | 


pe 2 267 ), 1£ not by the terms of the acts themselves. 


«6. That the act of March 8, 1901 (31 Stat. 1084), upon 1 the admis. re 
~ gion of Oklahoma into the Union on ‘November 16, 1907, became avall- | 


= able as authority for the condemnation. of ade allotted to Indians 


- of the Five Civilized Tribes’ except in so far.as authority to condemn 


- allotted lands had been furnished by the acts of June 28, 1898 (30 


Stat. 495), February 28, 1902 (82 Stat. 18), and April 26, 1906 (84 


Stat. 137). 
7. That the imposition of restrictions upon. alloted rere oe Tadians 


ce of the Five Civilized Tribes by the act of May 27, 1908. (35 Stat. 312), 


did not repeal the’ part for ee. such lands 5 granted by e 
the earlier acts. | 
-. 8. That the provisions serra ees eminent rn In the act. of 
May 27, 1908, supra, did not limit the eminent domain a previ- 
ously granted. | 

9, That in the. ae of Conmeabnal aechon to the contrary, . 
the Federal and not the State courts have ea over proceed- 


7 Ings in condemnation of restricted Indian. lands. 


-. 10. That upon the admission of Oklahoma into the Union, thie pr O- 
visions of the act of March 3, 1901 (31 Stat. 1084), became available 
as authority for grants by the Secretary of the Interior of rights- 
of- -way for public highways and for general telephone and. telegraph - 
' business over lands of Indians of the Five Civilized Tribes. 7 

11. That the provisions for section line highways contained in sec- 
tion 10 of the supplemental Creek agreement (32 Stat. 500), in section. - 


a0 BT of the Cherokee agreement (32 Stat. 716), and in section 24 of the | 


~ act of April 26, 1906 (34 Stat. 187), were of temporary duration and 
not intended. to survive the admission of Oklahoma into the Union. __ 


12. That the lands of the Five Civilized Tribes prior to allotment. — = 


constitute Indian reservations and as such are subject to the acts of | 


_ February 15, 1901 (31 Stat. 790), and March 4, 1911 (86 Stat. 1258), oe 
authorizing the Secretary of the Interior to. grant rights-of- uy for — 


| telephone, telegraph and transmission lines, etc. : 
18. That the applicability of the acts of February 18, 1901, and 
March 4, 1911, pare to lands allotted to Indians Of. the J Five Civil. | 
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< : oer Tribes will ie cdevermined by the final ere in United ‘Sige 
ay, Oklahoma Gas & Electric Company, decided by the Tenth Circuit 
Court of Appeals on March 23, 1942, 127 F. (2d). 349, and now pend- 


_. ing before the United States Supre eme Court on eee of the United ea. | 
. . States for certiorari.* | a 
14, That lands. acquired fol Thdiete ixibes. aides sahonty: . se0~! 3 


| tion 1 of the Oklahoma; Indian. Welfare Act of J une 26, 1936 (49 Stat... 


1967 ); became i in effect Indian reservations and as sich subj ect to the wee 


: 7 . provisions of the acts of March 35 1901, takai ds 15, 1901, and t March, a 
| : 1911, supra. : | 


Approved: | 
ce Oscar L, Crapan, 
Assistant See 


USE OF _ALLOTTED INDIAN LANDS - 
Opinion, August 2h, 1942 Bon Meee 
- ‘PowEr OF Seorerany—Use oF Inpran ALLorre ‘Lanns—Lanp- Use hecsciset 
CATION. ~ eS ; 


~The Secretary is. auuiorizad to make. a Thnd-use dassitieation ee allotted 
. lands, this being an. adininistrative measure ineidental. to the carrying One. 
_t Of various. statutor y authorities. - : Os 


The. Secretary is authorized to exer cise wut ‘powers vested in ching: ‘by: statute 


with respect to leases, development loans, timber sales, and other land ~~ 


“management: Activities, .i in such a way as to. accomplish conservation i ts 
objectives. ae ; a ; 


_ Statutes describing the jurisdiction of the. Indian Office and: of the Depart-’ _ 
7 “ment of the Interior with respect to Indian affairs are not to be > construed | 
< as. grants. of new substantive powers. | 


- Section 6 of the act. of June 18,1984, is not’ a gr nant of. new powers to , the : a 
- Secretar y. but is, a-direction to the Secretary to. exer cise, in the interest 
_of conservation, ‘powers theretofore vested in him. Sots : 


Allotted. Indian lands are not “lands: owned or. controlled by the United States 


| or any. of its agencies” within the: Meaning of the Boi Conservation ‘and oes 


‘Domestic Allotment Act of April 27, 1985: i? 


Cert Aang Solicitor: i 


-. My opinion has been fequicseed< on te eollowie qussione. | = 
_. 1Does the. Secretary: of the Interior have authority to classify - 
, allotted lands as agricultural, grazing, and forest lands regardless of. 
, whether the indians have baa ae the Indian asa Aott: | 


: eee see 610k 318 U. 8. 206. [Editor.) 
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2. Tf the eo of the eileen he authority to élaagity a 


aes lands, does he also have authority to require the allottees 
to use their allotted lands in accordance with. his classification and — 


in accordance with the. rules and regulations approved by him for the es 
conservation: of the soil and other natural resources? . 
The background against which. these questions should be. consid- 
“ered j is thus set forth by the Commissioner of Indian Affairs: 


In the Dakotas, Montana, and other states in the ‘Northern Great. Plains 
‘region, there are extensive areas of grazing lands which are. marginal or sub=. 
- marginal » for agricultural ‘purposes, During. periods when: the precipitation — 


-- . is above the average there is usually a demand. for leases on Indian grazing - 
- lands to be used for the growing of wheat. and other small grains. This demand - sw 


usually comes from non-Indians who live on or in the vicinity of Indian reser: — 
vations. There are also a. number of Indian. allottees who insist. on break- . 
“ing out the native sod and using the lands for agricultural purposes if it 
appears the pr ecipitation will permit, As. a result much of the lands which 
are sub- -marginal for agricultural purposes are abandoned during dry cycles ; 


and are “subject in many. instances to severe soil erosion. It usually requires | 7 


a decade or more for he native grasses Lu re- “establish themselves on these : 
plowed: areas. : | 

The use: of allotted lands which are eased to Indidns. or . non-Indians can be 
controlled through proper stipulations in the lease contracts. If grazing lands 


should not be plowed, leasing | such Jand for agricultural purposes can be dis- ee 


- approved: ‘There is- some question, however, as to whether the Secretary of 

_ the Interior has authority to prevent: an Indian. allottee from using lands which. 

_ are chiefly valuable for the production of native. grasses. for. agricultural pur- 

_ poses or from using this grazing and. agricultural land in a manner which 
— will. deplete the fertility of the Soil through erosion or. other causes... 


Question ie 


: ‘The ie anon of allotted lands is an administrative measure 
i which; although not. expressly authorized by: statute, is lawful and ~ - 
“proper if it is a Measure incidental to the carrying out of some statu- 
| tory duty or authority vested in the Secretary of the Interior.t 1 There 
are in fact a number of statutory duties and authorities vested inthe 
Secretary of the Interior in the exercise of which the classification. 


of allotted lands would be useful. Among these are the supervisory a 
- powers of the Secretary of the Interior with respect- to: (a) the 
7 leasing of allotted lands ;? ©) the sale of timber therefrom ; - "( c) the as 


1 Aet of July 9, 1832, sec. 1 (4 Stat. G04), 08 aniended’ (25 U. S.C. 2)3 aet of rane 
"80, 1834, sec. 17 (4 Stat. 735, 738, 25 U.S. C. 9); act of ‘February 14, 1903 (32 Stat. 
$25, 830, 5 U. S.C. 485). 


- 2Act of June 25, 1910, sec. 4 (36 Stat. 858; 856, 25 UL S$. -C. 408) : ace bE March ee 


1921, sec. 1. (41. Stat. 1225, 1232, 25 0.68: °C: 893) ; act: of May 18, -1916,.-sec.. 1 (39 
Stat. 123, 128, 25 U.S. C. 394) ; act of May 31, 1900, sec. 1 (31 Stat. 221, 229, 25 U. S. Cc, 
- 395); act of March 3,-1909 (35 Stat. 781, 788, 25. U.S. C. 396), amended by act of May 7 

“14, 1938 (52 Stat. . 847, 25 U. 8S. C. 396a-396f) ; act-of July 8, 1940. (54 Stat. 745); .act. 

of September 21, 1922, sec. 6 (42 Stat. 994, 995, 25 Uz ee oe 892) ; > See: Tere Handbook ; 

of Federal Indian Law -(1942), 227-228. | 

a * Act o June 25, 1910, : sec. 8 G6 Stat. 855, : 857, 25 Uv. s. a 408). 


te 


MO oe USE or  ALLOTTED INDIAN LANDS. ea ay 


~ August 24, 1942 


= making ‘ot aided findidat’ ‘loans for the purpose sof land cece . _ es 


le ment and improvement ;# 54 and | (d) the responsibility for advising. a 


- Indian land owners concerning™ ‘the best use of their lands.® In the ~ eS 


discharge of these functions, as well as in the discharge of many = a 


other. responsibilities. fixed by statute’ or treaty, the classification of 


: ~ Indian: lands according to’ optimum use would constitute an appro- fie, | 


3 priate: means. to the achievement, of purposes. approved by: Congress. ae ae, 
Iam of the opinion, therefore, that the Secretary of the Inter! ror i 


nae ois is. authorized to effect, such a classification of Indian. lands. 


Question ae 


oan. the dnecheiten of Indian: ands it. eons pertinent. to rae 


| ae whether, and to. what. extent, the Secretary of the Interior may 


oo | require the: landowner to. use: such lands for-the purposes to which |. 


“8 classification shows them to, be best adapted. The answer to this - 


cae question is.In part. determined by. the considerations advanced with 


respect to. the preceding question. - The Secretary - of the Interior’ | 
has,. by statute, a broad discretionary. power to. approve or to dis- 


we approve. leases. of allotted lands. It would, in my opinion, be within 


his. power . to. modify. existing Tosalations on. Indian leasing soO.as.- 


to require the disapproval of-all leases not made for the: purposes to 
which a land-use classification shall have shown: the land in question 


to be best fitted.. Similarly, with respect to the Secretary’ 's. statutory 


~. control over loans to. Indians for land use and land improvement, it: 


‘would be, in my opinion, lawful.and ‘proper for the Secretary of the 
oe ‘Interior: to: issue a. regulation. forbidding ‘all loans which. would fi- 


. nance any development or improvement inconsistent. with the- proper . 
use of the land as shown by a land-classification schedule... Similar’ 


ve requirements might be included in existing departmental regulations 


dealing with the. sale of timber, the issuance of grazing permits, — 


. . commercial permits, and rights-of- way, the maintenance of irrigation — 


services and. the collection of irrigation: charges, and. numerous, other” 


a activities in which the Department. exercises. a. supervisory control oa 
- over: Indian land use. Broad. as is the field covered by these various 
statutory controls, the abstract. question. remains whether, apart: from .°° 3) 


its various statutory. veto. powers over. ‘improper. land ‘use, there is. 


: - “a general power in, the. Department of the Interior: to regulate the + 
| eau use 2 of Indian allotments ie the: Indians’ themselves and,  Perliaps, aes 


. 4 Act of June 18, 1984, sec. 10 (48 stat. 984, 986, 25 US. C. 470) 5 ; act of “Tune: 6 ees 


7 1936, ‘sec. 6. A498. Stat. 1967, 1968, am U. 8. p08) ; see. annual appropriation. acts.. See = — 


5 Act of: ‘November 2,.1921 (42: Stat, 208, 25 UV. g. om “48). Many ‘treaties’ promise. agri- ae a 


cultural instruction. Bee raf andbook ee Feder al: Tr ndian Low, 238-240, A445. 
6929594813 - are ; a 
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to. require. infancy en co an. indian llottees in es interests of 


conservation. Specifically, for example, it may be asked. whether an eo 


- Indian. allottee may be ordered to plant alfalfa, instead of « corn. Af en 


a a action is necessary to. prevent. erosion. 


It has been suggested that such a power is ‘established t by. enon o ve 


eer of the act of July 9, 1832, as. amended,® by section. Bue of the act. of. 


June 30, 1884,7 by section 12 of the act of February. 14, 1908, oct a 


oe by section 6 of the act of June 18, 1984.9 


_ The first of. these statutes, in its Code forin; declaceal 


: Duties of Commissioner. ‘The: Commissioner of Indian ‘Affairs shall, ae 
‘the direction of the Secretary of the Interior, and agreeably to such regulations i. 
as the’ President. may. ‘prescribe, have the: management of. all Indian: mes 


- and. of all matters’ arising. out. of Indian relations, | ee i GO, SH 


| This: was the statute which. established the office of the Coininie: - 

a sioner of Indian: Affairs. It was designed not to add to the business 

or the authority. of the E Federal Government 1 in Indian matters, nor 
to diminish the ‘scope. of self-government then | exercised by the 


Indian tribes and nations, but. merely to locate a particular. mass. 


of: Government business ‘in a statutory ‘office. ~The reference to 


“manag ement of all Indian affairs” did not confer: a power to manage | 
- the affairs of Indiaris or of Indian. tribes or nations any more than 


a reference to “foreign affairs” in. defining the duties of the State — 
; Department could. be construed to confer | upon that Department a: 
power to manage the affairs. of. foreigners or of foreign: nations. 
Just as our “foreign. affairs” are affairs of our Government relating : 


FG. foreign matters, sO our. “Tndian affairs” are affairs of our Govern- » 


- ment relating to Indian matters. This is made clear i in Chief Justice — 
ot Marshall’s disquisition: upon the meaning of the phrase ‘ ‘management. 
of Indian affairs” in the case ‘of Worcester v. Georgia.© If there 
- were any. doubt on the point, it would be resolved by the consideration 7 
| that the 1832 statute provided. specifically. that the” Commissioner 
was to act pursuant. to regulations which. the President, might. pre-. 
-seribe. The. scope of the Président’s power is set forth in section'17 _ 


a 7 ‘of the act of J une 80, 1834, which, in ‘its present Code form provides: 3 


7 The’ President: may prescribe ‘such regulations: as he may. think - “fit for - 
_ carrying into effect the various provisions of any act relating to Indian affairs, . 
hese and for the settlement of the accounts of Indian affairs. ose e 


e4 Stat. 564, 25 U. 8. C. sec. "2. Whe act of. Mareh 3, 1849. ce Stat. 395), qandes ae! ve 


i Commissioner of Indian Affairs Tesponetile to” the Secretary « of the Interior instead oF 
the Secretary of War. - A 

| “24 Stat. 735,. 738, 25 U. 8. a ‘sec. 9. 

832 Stat. 825, 880,.5 U.S. C. sec. A485. , hee, eee Bee ye le ee 
948 Stat. 984, 986, 25 U.S. Cc. eC 00 A a ee ee. ee ee 
_ oe Pet, 515,. 553 (1882) ” ~ ee eer ls 
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<s Tt will iS roted hat ae President’s eee power | is 4K ae 7 
_ to prescribe rules and regulations appropriate for the carrying into | 


_ effect of various statutes. It does not’.go beyond this, and the. 
oo 4 authority of the Commisgioner of Indian Affairs, which is subordi- ; 


nate to that of the President, must likewise be deemed subject. to. the: : — 


° : limitations which the statute imposes upon the President. : 


The third of the general, statutes cited is section 12 of the act of. - 


2 i” February 14, 1908. 4° In its present Code form this: statute declares - a oe 


The’ Secretary. of the Tnterior- is charged. with the supervision, of public busi- - 
ness, relating. to the following oa ara | oe ra . aes 


LW | Second. The: Indians. 


_ By this stattte. Geiginen pixpirted'¢ fo ee the , jasiediction: op 


: Ke Department of the Interior as including public. business. relating ee 


_ to the Indians. © This statute clearly did not subject Indians» or 
| Indian. property. to. any new restraints, obligations or liabilities. | 


Analysis: of the. foregoing statutes leads. to. the’ conclusion that eg ae 


what is sometimes loosely. spoken of asa! “general | supervisory power” - 


derived from these statutes is, strictly. speaking, simply a power: Ho 


take administrative measures necessary. for the execution. of responsi-. 


: bilities: and. authorities. otherwise more definitely fixed by statute an 


sor. treaty. These general statutes cannot be relied upon. as grants\of 

_ . new powers: unrelated to the statutory responsibilities of the: Depart- a 
ment. Particularly i is this true wher the question is. ‘whether. these — Ge, 

_ general statutes authorize. the Department to impose restraints upon ©. <-- 


_— the use of real property or to require affirmative actions or services. ae 
on from, a property. owner by. reason. of his property. ownership. _ oe 
. This basic question was before the Supreme Court in United. States pees 


| a Paine Lumber Co., 206 U.S: 467 (1907). In that case the Supreme. 


_ ~ Court held. that an: allottee had the right to cut. and sell timber on ] ee soe 
his allotment even though the. Interior: Department sought to. Py as 


vent: such cutting and sale. The Court 3 in that: case declared :- 


a ES hardly. needs to be said. that the allotments were ‘intended to be. a : - ‘ 
some: use and benefit: to. the: Indians. And, it will -be observed; ‘that on that... 


ce use there is no restraint whatever. A restraint, however, is deduced from: the. * : : a : : 
ee. ‘provision against alienation, the supervision. to which, it, is- asserted, the Indians ~ ee ae 
are subject and the character. of their title... It is contended that. the wight Ob ta 


. 4 the Indians. is. ‘that: of. occupation only, and. that the. measure: of. power over: ae 
the timber on their allotments is expressed in United. States v. Cook, 19 Wall. - eee 
592. We.do not regard that: case as controlling. - “The. ultimate. conclision: of 


ae the court was determined. by. the limited right: which the. Indians had i in: in’ the 7 2 


os lands from. which the timber there i in. controver sy was cut. 


he ea eee as ie US. C. ao is - ‘s . 


- 
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at 7 * 3% ‘Tf sacl were 2 the title 3 in. the: case at bar, such would be the conclusions, 


But such” is not’ the title... We need not, however, exactly define it. It is cer-. ce 


. tainly. more. than. a right. of mere occupation. The restraint . upon. alienation — ss 
must not be exaggerated. It does not of itself debase the right below.a fee. 


simple, Libby. v. Clark, 118 U. S. 250. . The title is. held by the United: States, 


: ‘it is. ‘true,. . but it. is -held “in trust for individuals and their heirs to whom the. | me 
same were allotted.” ~The. considerations, therefore, which determined: the ee 


decision in United. States v. Cook do not exist.. The land is not the land of 7 : 
my the United States, and the timber when: cut. did: not. become the property. Obs 


«the United States. And we caunot. extend. the restraint upon the alienation : | 
of the land to a restr aint upon the sale of the timber consistently with a. pr oper eat 4 13 


ne and. beneficial use’ of the. land by the. Indians, | a use which- can in no way) 


affect any interest of the United States, It was’ recognized in- United, States — | 


aS 7 ‘vy: Cook that “in. theory, at least,” that land might be “better and more val- 


- uable with the timber off than with it on.” Indeed, it may.be said that. arable ~ 
land ig of no use until the timber is off, and it was of arable.land that the =~ 
“treaty contemplated the. allotments would be made. “We encounter difficulties 


“and baffling inquiries when we concede a cutting for clearing~the land. for: = 


__ cultivation, and deny it for other purpose... At what time shall. we date the 7 
Le preparation | for cultivation and. Imake the right to sell the ‘timber depend ? : 
_.. Must the axe immediatély ‘precede the plow and.do no more than. ‘keep out 


a of its way? And if that close relation -be not always: maintained, may the — 2: 


ee purpose of ‘an. allottee be: questioned and.-referred to. some. advantage’ other | 
than the cultivation’ of. the land, and his title or that of his vendee to the 


— _ timber be. denied?. Nor -does'the ar gument which makes the occupation | of the: -:: 


ae land a test of the. title to the timber Seem to us more ee to justity the” 2% 
£3 qualification of the. Indians’ rights. ue 
It is based” upon. the necessity. of super fetendine the -w re of the Tidians. me 
“and protecting them from imposition. ‘The argument proves too much.° If tHe. 2s 
provision against alienation of the land.be extended to timber cut for purposes 
other than the cultivation of the land it- would extend to timber cut for the os 
purpose of cultivation: . What is there in the latter purpose. to. protect from °° * 


7 8 imposition ; ‘that there is not in the other? Shall we say. such evil was CONF 2 7 


as - templated. and. considered as counterbalanced by. benefit? - And what was the as 
: benefit? ‘The allotments, as we have said, were. to be of arable. lands useless, 





may be, certainly: improved by being clear of their: timber, and. yet, it is 


a insisted,. that ‘this improvement may not be, made, though it have. the additional i 


a - inducement of providing means for the support of the Indians and their fami- ee = 
az oe We are unable to assent to this view. [Pp. 472-474.) 


= “While the decision of the Supreme Court in the Pa ie Oo. : | F ‘ 
: case. was. limited by: its. subsequent. holding in Starr ¥. Campbell, ee 


am where. the. Court held that a statutory restriction. ‘upon. alienation 
>> exterided-to timber: upon lands valuable only for lumbering, andal- 
pea though the sale of timber on Indian allotments was later, by. express 
_- legislation, placed under the control of the Secr etary of the Interior,!*_ = 


- 2 the principles set: forth. by the. Supreme Court in the Paine ae er ne 0. ge — 
| Chie have never been overruled and remain valid. es i 


oo 3908 U: S527. (1908). Ag <8 oo el ae 
_B Act. of Tune 25, es sec. 8 (36 Stat. 855, 857, 25 U. S. C.- ‘see, 400). 
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ae is tru ue. a that étatements: may be found i ina number of ue. opin-. a 


a ions which refer to general. Supervisory powers exercised by the De-. Ma _ 
partment of the dntevioe over Indian. affairs ; but it will be found: | 


- that in:each case where such language « appears there is. some specific . 


. _ statutory authorization for departmental action and the general stat- 
utes discussed. above are invoked. only for the purpose of filling - in 4 


: a gaps. of detail on. which those statutes are silent.’ 14 On. the other hand, 


Phe! actions which this. Department purported to: justify. on the basis of 


“general supervisory powers” have been repeatedly. condemned. by the : 
Federal courts as unauthorized and: unlawful. | On this issue the 


bare aie of Federal Indian Law ‘analyzes the cases as follows: (pp. - | 
: 102-108): | 


| "Whether the President, the Secretary | of the. Interi ior, or nes Gommissioner 
i of ‘Indian Affairs has “oeneral - supervisory authority”: over Indians. in the 
absence of specific legislation has been questioned in: several cases. a 
In the case of: Francis v. Francis * the President, pursuant to. a treaty reser v- 
7 ing land to individual Indians and their heirs, issued a patent conveying a 
title’ with restr ictions upon conveyance. The Supreme Court. held ineffectual 
the restrictive clause because the “President. had no authority, in virtue of his 
office, to impose any such restriction ; certainly not, without the authority of 
an act of Congress; and no such act: was.ever passed. * TP. 242.) 

The question of whether internal affairs of Indian tribes, in the: absence of 
statute, are to be regulated by the tribe itself or by the Interior Department 
- was squarely before the ‘Supreme Court: in: the. case of Jones v.. Meehan. 
One of the questions presented by that case was: whether inheritance of Indian * 
land, in the absence of statute, was governed “by the laws, usages, and customs 
of the Chippewa Indians” or. ‘by, the rules and regulations of the Secretary — 
of. the Interior.?”.. In line with numerous decisions of lower courts, the ‘Supreme 
“Court held that the secretary .of the Inter’ ior did not have the’ power claimed, 
and that in the “absence. of statute such power rested with. the tribe and not 
with the Interior poet. 

“498.203 U. 8. 238 (1906). ; : “ 
169 175 U. S. 1 (1899). Similarly in other fields : The case of United States v. George, 


228 U.S. 14 (1913) holds that a regulation of the Interior Department relating to public —.. 


: lands is invalid where not authorized by any act. of Congress, The: argument that general . 
-power to prescribe reasonable regulations. governing public lands is ‘conferred by Revised - 


te Statutes, section 441, and: by other similar. statutes, was: rejected by” the Supreme Court = 


in. this case with the following comment: — 2 
“Tt will be seen that they confer: administrative power. only:. This is ‘wndabitabily. so as: 


i ee sections. 161, 441, 458, - and. 2478; and -certainly under: the guise. of ‘regulation: ‘legis-. 


“lation cannot be exercised. . United States v. United Verde: Copper Co., 196 U.. 8. 207. 7. 


(RP. 20.) Also: see. Morrill v. Jones, 106 U. S: 466, 467 (1882). 


- Unless. empowered by: statute,. the Secretary of the. Interior. is not: authorized * to. issue 


- regulations granting an extension of time for the paynient: ‘of certain accrued water right. 
“charges, Op. Sol. I. D., M. 26034, July. 3,.1930, nor to create’a charge against the Indians °° 
- . . .0n. their lands, Op. Sol. I. D., M. 27512, February 20, 1935. . Also see Romero v. United 
ee States, 24:6, Cls. 331° (1889) ; ; “Leecy Vi United States, 190. Fed. 289 » (CG. G, A. 8, 1911) ; 


- app. dism. 232 U. 8. 781 (1914); Mason v.. . Bains, 5 2d;:: 255. (D. C..W. ‘D. Wash. 1925), - 
and Hale-v. Wilder, 8. Kans, pics (1S) "4 peels, . fe 


a 30175 U, S. 1, 31. 


aA See e analysis, of these cases, in Cohen, Handbook b of Federal Indian Law, 1 103, 
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i Ronets: v. United States," a eepiration. of the President regarding the 


- salaries ot. Indian Service officials was held invalid despite. the claim that i - 


_this might be justified under Revised Statutes, section 465.2% The court declared aa 


_that: such regulations “must be in execution of, and supplementary to, ‘but-not. | 


in conflict with the statutes.” The actual holding in this case may be explained. - 


on. the theory that the regulation ead conflicted with general Provisions ore 


| of law on tenure of office. 


In the case of Leecy y. United States 4 the claim of the Department ‘that < 


Revised Statutes 441% and 463" were a grant of general regulatory powers = 


; was again rejected. In this case, as in the Romero case, it may be argued that 
the regulation in. question was in derogation ofthe statutory rights-of the 
. Indians. A fair reading. of the opinion, however, indicates that the supposed _ 


. statutory: rights. invaded were So tenuous. that every unauthorized regulation ty 


: : of. ‘the conduct of an indian, or any other citizen, could. similarly be regarded a4 : 
ag a violation of statutory or constitutional rights. ‘The real force of the. | 
: decision is the holding that sections 441 and 463 of the Revised. Statutes dé*- 3: 


20! create independent powers." | 
The claim. of. administrative officers to plenary power a regulate Indian 


conduct’ has been rejected in ‘every decided case. where such. ‘power. was. not 
Pe: invoked simply to implement the administr ation of some more specific eeu ‘a 


| OF treaty provision. ( andbook b Of Hederal, Indian ete Dp. 102-108. d 


im 24 C. ‘Cls, 331 (1889), 


oo “173 Act of June 30, 1834, sec. 17, 4 Stat. 735, 738, 25 U. Ss, C. 9. 


aT 190 Fed. 289 (C. CoA, 8, 1911), app. dism. United States v. “Leeoy, 232 UU Be 781 ice 
(1914). ao ee 
1% Derived from Act of March 3, 1849, 9 Stat. 395, 5 U.S. C. 485, ? 
* 175 Derived from Act of July 9, 1832, 4 Stat, 564,.25 U. S.C. 2. © ; Bes 
18 Tn LaMotte v.. United States, 254 U. 8. 570 (1921), mod’g:-and- aff'g 256 Fed, b 


(G. C. A. 8, 1919), the Supreme Court upheld the validity. of regulations | covering the 


: leasing’ of restricted lands which were subject to the approval of the. Secretary of the : 
Interior by the Act of June 28, 1906, sec. 7, 34 Stat. 539, on the ground that “The regu: 


lations appear to. be consistent “with the statute;: appropmate to ate “execution, and in: 


themselves reasonable.” 
In United. States-v. -Birasall, 233 Uv. S. 223. (1914), rev’g 206. Fed. 818. Ds. . eae N. D. a 
Towa 1913),. the regulation challenged and upheld dealt with the conduct of departmental a 
ar employees, and was authorized by Revised Statutes § 2058, 25 uv. 8. Ge 31, ‘derived: from 
_  . Act of June 30, 1834, sec. -7, 4 Stat. 736, Act of June 5, 1850, sec. 4, a Stat. 437, and — 
er, Act of February 2%, 1851, sec. 5, 9 Stat. 587. 


| A. conclude, fen: re the sahorey of the Pee ee, of the a 

a Interior with respect to the utilization of Indian allotments is a statu-— | 
= ~ tory authority, and that any exercise of that authority must be justi- 

~ fied either by some statute directly conferring the power in question. 


or by a showing that the: exercise of such power is incidental and 


essential to the carrying out of a statutory mandate. and therefore: _ 
: Justified, under the general acts above reviewed, as a necessary admin- - 
istrative means to execution. of such a rinndate / a 
There remains the question whether section 6 of the ae ce a une oa 


a 18, 1934,15 confers upon the. Secretary of the Interior a. duty or power : : 
- to contzol the use of Indian allotments in the interests of. COera: oes 


a tion. The language of the statute is: 


15 48 Stat. 984, 986, 25 U. S. C. see. 466. 
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ie “The Secretary of the. Intertor’ is directed to. make malde and regulations for age 
ee the operation and ‘management. of Indian forestry units.on the principle of 
res sustained-yield. management, to restrict the number of livestock grazed. on 
oie Indian range units to the’ estimated. carrying capacity of such ranges, and to ~.. 


promulgate such other rules and regulations as. may be necessary to protect 


| | the range from deterioration, to prevent soil aaa to assure full utilization - 
a of the-range, and like purposes. , : x 


This language. may. be. cieeried as “imposing an. Peres ee - 


the Secretary of the: Interior, acting under various laws, above noted, 


i controlling the use and depen. of Indian lands, to take such. ae 
. action as will best. effectuate, sustained- -yield management. of forests,’ aoe oe 
* the restriction of range livestock, and the other objectives Seb orth <3 
Int the statute. On the other hand, this language. may be construed ete 
as going beyond all existing law. nid conferring original. authority es 


oe upon the Secretary of the. Interior to issue whatever rules and. regu- _ 


lations may, in his opinion, be “necessary to protect the range-from 

o deterioration, to prevent soil erosion, to assure full utilization ofthe 
_ range, and like purposes.” Under the latter interpretation, the stat- 
_- ute might be construed to authorize the Secretary of the Interior not, | 

| only to require that: Indian allottees farm the land in a prescribed: ot es 
_ ‘Thanner, or grow. specified ‘crops, for the purpose of preventing. soil oes eG 
"erosion, : but. even to require that an Indian unable to work his land =. 
~~ should lend or lease it to another. person - able and. wine. to. work | 

- the land, in order to assure its “full utilization.” : 


This broad: interpretation of section 6 would. eopieeant So. large - #e 


on infringement of what are ordinarily considered to be rights of land- 
owners that it would take a strong argument from the legislutive. eae 
history of the statute to. establish the propriety of such an interpre- ne 

- tation. The fact is, however, that the legislative history of the statute _ 


atte points entirely in the direction: of a much more restricted interpre- 


og tation. This section was explained and justified, on the floor of the . a: 
ae ‘House, by the sponsor of the act, who was also the Chairman of the | 


2 7 Committe 86 reporting it, as making mandatory the exercise of certain 


oo departmental functions which were then deemed to be opuonal* “Con- ee 


; Bressman., Howard declared, in explaining this section : 


= The: bill ‘seeks, through section 6, to assure a proper. and perman ent manage: : | 
MG “nent of the Indian forest and grazing lands and makes. such management | Sie 
ee mandatory on the. Secretary of the Interior. instead: of optional, as at. aes ae 


: é It seeks to prevent. the destructive-use of Indian forests and range lands. | 
. directs. the. Secretary of: the: Interior to place the Indian forests, peewee 7 


‘ a ‘some 8, 000,000 acres of highly valuable, and productive timberland, on a- -basis. eos 
| of. permanent sustained. yield. ‘management, which means that. hereafter. the 


Ne ‘annual: cut of. timber. will. be restricted to. the annual - growth capacity: of : the " 


‘ - forest, with continuous: reforestation as the cutting proceeds. This will assure - . i - 
. . that the Indian forests will be permanently productive cand will yield. on a 
8 _ Anuons revenue to the tribes. a, OF pres 


= 


= _ = Raises = THE ne, : OF cpucisenanos | (58 1.D. se 


_ 


This. same geetion: assures the adoption of proper’ range ‘management. by 


* requiring. the Secretary to make the necessary rules and regulations to. assure © 
— that end. Indian grazing | lands. constitute | about five- sevenths. of the whole . 
Indian estate, | and ‘the purchase provisions. of. the bill, combined with the 
: “ regulatory powers conveyed. by section 6, will open . ‘the way for developing ie 

| Indian livestock . grazing in lieu of' the leasing system, which has. made. of 
bene multitudes of Indians petty landed propr ietors seeking to live on small Ses 
: instead of by their. own enterprise. (78 Cong. Ree, 11780.) a 


Par Gon indicating that section. 6 was: intended to: diminish the’ 


managerial powers of Indian landowners and. to increase the super- 


visory powers of the Interior Department, Congressman Howard 


_ explained that the general ee of the legislation v was to do Dee : 
‘eteely the opposite: ae, ‘i at ie . 


. oe The powers of this Bur eau over the } pr roperty, the 1 persons, | thé aaty , | 
lives ad affairs of the Indians have in the past been almost unlimited.’ It — - 
has been an extraordinary example of political absolutism in the midst is 
a free ‘democracy—absolutism built up on the most rigid bureaucratic lines, 
_. irresponsible . to ‘the. Indians. and to .the public; shackled by obsolete laws; 
. resistant to change, reform, or progress; which, over a century, has handled: 
. the Indians - without — understanding or ‘sympathy, which has used - methods — 
of repression and suppression unparalleled in the modern world outside of ae 

Ozar ist Russia and the Belgian Congo: | Se oF 


“wi 


a most of his actions the Indian must today take his orders from 3 a Federal ‘aes 
a2 Buen, and against these orders he has no legal: appeal. He may ‘petition, 
; . he may complain ; but he. thas no legal defense against this bureaucratic power. 


This thoroughly unnatural. and unwholesome ‘position of political and social % 


| inferiority: is. largely. responsible for the endless conflicts between. the. Govern- 


Se ment. and its Indian wards, for’ the petty. factionalism and conflict among the . ney, 
Few if Indians themselves, for the psychology of complaint and apathy which afflicts nag 
- the Indians. Deprived of the natural outlet for human energy in cr eative work 

acLOr: himself and his: race, the. Indian has: fallen’ back onto bling, Tage against 


the chains that. bind him. Le at al 


eo similar interpretation is placed. upon section. 6 nd ‘upon “the ae, 


- bill as a whole i in the testimony of departmental representatives in. 
hearings on the bill and in the reports of the committees thereon.1® 


It must be remembered that when we seek to determine “the. intent 


of the legislature,” in interpreting provisions of the act of June 18; - 
1984, we must look. not only to the interpretation of the language ot 


the act by Con; gress but also to the interpretation put upon the act by | 
| the Indians whet, on various reservations, they voted pursuant to. Sec- 


| - Bess, Sune’ 15, , 1934). 


tion: 18 of this : act to determine whether. — act. should or should not =. : 


rs 


7 16 See Heine: before ‘soi ‘Comm. -on: Ind: Aff. "13a. Gongs’ 2a. sess.,. on: S. OT55 and . 
— «§. 8645 -(1934); ‘Hearings before, House Comm. on Ind. Aff., 734 Cong.,. 2d sess.,;on «« 
HR. 7902 (1934); H. Rept. 1804, 73d Cong., 2d-sess.. (May 28, 1934) ; Sen. Rept. 1080, . 


73d Cong., 2d sess. sey 10, 1934) ; 3 Conterente Bors: i. ore 2049,. 73d none. 2d a 
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apply ‘t6 iene Ta a, very Teal: sense ‘the fadinnss were; in this respect, 2 ee es 


-. legislators. An: analysis of the interpretations placed upon section 6. oe 


: of this. act when the Indians were called upon to vote on. the applica- | 


tion of the act: to their espective: reservations shows that. this section = i 
Was consistently interpreted. by. the. Indian. Office, by. the Interior ste ati 
= Department, and by the Indians as limiting rather than expanding the : 

» ‘discretion theretofore vested in the. Secretary of the Interior under 


. prior legislation. Again and again, it was emphasized that this sec-. 
tion made mandatory powers. which had theretofore been discretion- : 


2 ary, that it did not: vest new powers. in the Interior Department or : : 
_ -Impose,. correlatively,. new restraints upon the Indians, but. simply. os 


_ sought to prevent future action by. the Interior. Department, which : 


ss would serve to dissipate. and destr oy ‘Indian’ natural’ resources,— as” 
go. much of the pastaction of the Interior ‘Department was: thought ey 
to have done. Thus, i ina circular called “acts ABOUT THE NEW INDIAN. | 


-. REORGANIZATION acT” signed by Commissioner Collier and issued a = = 
= few days after the approval o of the act, the effect of section 6 6: was: s thus ae 
a summarized : oa oe ; _ eS oe 7 ee 


~Common- sense. Gis naeeniene ot ‘Jndian’ ‘forests. aaa grazing: Jands is made Be Pi eT 


ee legal obligation ot the Secretary in. Section 6. ‘Through | this: section Congress Hon ae Ba a es 


3 order's the . ‘Secretary, ‘not. ‘to allow any clean cutting: or: devastating logging. ~ 


». methods. in. Indian’ timber, but: to ‘regulate. the extent: and character of. the | a, Se 4 
ae Jogging in such a way that. there will always: be a good stand. of. aap pO te ee 
| s timber left. for the children : and. grandchildren. OF the present owners. iia” pi . 
| ‘The Secretary is also directed: to prevent over grazing of Indian range units, Be eos Aes 
ee and. to that. end ‘to keep. down the number of: cattle and. sheep that can a ea 
_ ‘Brand on any. unit. to the carrying, capacity, of the land. pe 


On the question of: ‘whether the: Indians. Said be ine thes same - 


a. os as white landowners. with respect to compliance with Gov- ee ae 
a ernment agricultural policies, the Indians received this assurance'in- 

- a circular entitled “Questions: and Awswers Concerning the Indian. | DP 
~ Reor eanization. ‘(Modified ‘WhoelersHoward) Act, fe signed by ee vee 
ee Commissioner of Indian’ Affairs : 7 | 


The Federal Government ‘controls agricultural production: by contract with: oe 


individuals, ‘It would be. up to the Indians to. decide, whether they. would want a 
nO to enter into. such contracts... LE: Ba. | | eae, Bee roe 


” Repeated a assurances were given to ine Tnidiins ie representatives. * 


- ; of this Department. that in voting: to. accept the act of June 18, 1934, o 


a they woul d not'be surrendering any rights or powers which they then 


; | possessed over their allotments. Under the. circumstances, I believe ne na 


that it would: be a ‘breach of faith to hold at this time that on those _ 
— Indian reservations which. are subject: to the act of June 18, 1934, In- = 


oy dian allottees sand Indian allotments are subject, under section. 6 of . oe : 


itd © DECISIONS or THE DEPARTMENT OF THE INTERIOR. “6s1.D. ae 


; “that act, to. shiigacionis: reatiaints; and. liabilities not t applicable oe 4 
other reservations. | | =a 
‘Finally, | ae must ‘be recognized. tae the narr ower - eonstizaction éf oa 


ee section 6. which. was repeatedly advanced to the Indians, which i im- - : 


els ‘poses upon’ the Secretary of the Interior a duty to carry out conserva- 


+ tion, policies, in the exercise of all his. statutory functions respecting’ _ 


Indian land, is given ; substantial content by a large. number of specific. - : 


- statutes already noted. Certainly it cannot. be said that this inter- 


= pretation. of section 6 makes the provision. ‘meaningless or ineffective. ~ 


2A forther question may. be raised whether under. the Soil Conserva- 


fas 


> that Tndian allotments ‘ are. ‘lands owned. or eonecoilad by the United — 


States ¢ or any. of its agencies,” as to which Congr ess has conferred 
‘managerial powers: in the interest of. conservation upon appropriate 


ae administrative agencies of the Federal Government. 


“This question has her etofore received careful consideration from 


7 this Department and. fre om the Department of Agriculture. On the — oc 


one hand, it has been. argued that the relation of. guar dianship in 
which. this Department stands towards the Indians, under various 


3 acts of Congiress, involves the subjection of allotted larids to F ederal 


“control” within the meaning of the Soil Conservation and Domestic — 
Allotment. Act. On:the other hand, it has been argued.that control - 
‘of an Indian allotment i is vested. by statute and. by the terms of his — 


: patent. in the allottee himself, ind that the Department of thé Interior 


or the Federal Government as a: whole exercises jurisdiction over the | 


land only in the sense that a. State or municipal oe may =i 
~~ exercise jurisdiction over privately owned land: | 


The: determination: has been made by. the Department. ar Agiisil: | 


: ie - 7 ture18 and by. this ‘Department 19. that Indian: allotments are not lands | 


“owned .or controled by: the United States or any of its agencies,’ 


within the meaning of the Soil Conservation and Domestic Allotment | 
Act, and that therefore appropriate. conservation measures are to be 


SO effected: through. agreement and. ee rather than. through + 


Sse Sy unilateral. commands. . 


In my opinion this ‘decision - is. one supe the or ae ihe a 


a decision considerable sums of money have been paid to Indian-allot- 


7 _ tees pursuant to agreements which would be illegal if it should be. 7 


held that the lands. covered. by. these. agreements were owned and 


os contr olled not by. the allottees but by the Depar tment: of the Interior. 7 


: : 1. am secordingly.. of the opinion _ that, neither section. 6 of the act ote | 


a oe Sée° Gare of Solicitor Mastin G. White, dated Iebruar y “17; ios7. 
Ss ie See minoranduny of oan Solicitor res, dated J aay 15, 1987. . 
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ee di une. , 18, 1934, nor nthe provisions of the Soil (Conssevation, and Dome. eae ee 
tie Allotment: Act. of April 27, 1935; dealing with-lands “owned or. ss 
-— controlled by the United States or any of its agencies” ean properly. coe 
be construed as granting to. the Secretary of the Interior néw Powers 
- to manage Indian allotments without the. consent. of the allottee.. 


By way of summary, then, it may be said that: on all. seservations’- . | 


~ the Secretary: of the Interior, with respect to all ‘powers. of: control 


 -vested in. him by specific statutes dealing with leases, permits, loans, a 


and other aspects | of the use. and disposition. of. allotted lands,’ 1s” 
' authorized to “exercise ‘such: powers. in the interest. of conservation. 


a © ‘On those reservations: which are ‘subject to the-act.of. June 18; 1934, : 7 ‘ tue 
“. the exercise of such powers is not: only. authorized’ but is. directed: by ee 
law: ‘The promulgation of ‘rules and: regulations 1s. justified: to the. 3°. 


extent that such rules and regulations ; are ‘ecessary, or incidental. ins | 


accomplishing the foregoing objectives. © f a ee ee 
_. ') All of. the foregoing discussion. rola of course, , to. the ae oe 
a. of control « over allotted: lands, the only problem here. presented. Bee 


2 7 A, 1935, makes the following points: - 


a should be noted that under statute and court decision a larger degree os: 


2 radians tribal. ie ‘On this. cashen Sein ‘Margold’s. mame : 


: “orandum. for the Commissioner. of Indian Aas, eked November y | ee 


“Cases “upholding. departmental authority. ‘to. prevent waste oe ‘tribal ands ; se 


: oe on the. ‘proposition that the Indians have. only a tight. of occupancy. in Poe 


. tribal lands, with such rights in the Janda as: are possessed | by. a tenant for. life -. Lae 


Sand subject to. similar restraint against, waste. - (United, States. v Cook, 19 ) Wall. Cre — 


591; Pine River Logging Co..v. United States, 186 U..S. 279.) 


ee “The estate of an. allottee, however, is a legal. or equitable. fee ‘angle, and. ee 
oe such an: estate. is. not, subject, by any. principle. of the common: law,. “to the 


doctrine ‘of waste. That a trust. patent | vests in. the. allottee. Ha ‘complete. 


. + equitable, title”. (Woodward: ‘Vs Gratenries,. 238 vu. 8. 284, 318), is swell settled « wae a 

‘Ge SLEW, = a Pearse 
— “The: purpose. of ‘the’ ‘holding in. “trust com the United States is, “to 3: prevent -: Tae a 
oe -allottees: from improvidently alienating or. incumbering- the land, “not to cut fo) 


down or postpone their rights i in- Lo respects. ig State of Ollahoma. y. «Bias a a 


: of Texas, 258 U. 8. 5T4, 5OT).. 


-It .is equally. “well- settled - ‘that. a patent: subject ‘only: “to restrictions: iipon - fe 
mae alienation: vests. in. the. allottee: “full title’, the United. States. retaining HQ 
. interest. whatever”. (United. States v. Auger, 153 Fed. 87, ae (2, ADP. dis. oe ee 


‘ : ls 1021; ‘Schrimpscher. ve Stockton, 183, U. S. 290, 299.) be 


- After. quoting from. and discussing: he. case. of. United States on | an a ne 


: Paine Lumber Co., , Supra, Solicitor Margold went. on. to. say: 


i The view that the. United States. has no such interest in. allotted. Jands. as ee 
ae would: support. action” against. waste. is. also ‘maintained in ‘Thayer ve ‘United ae 
See 20 Ct. OL. 187, in which \ the Court of Claims held that 1 the: issuance ne so 
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a patent (aanee. to restrictions upon. . ailenation) related back, to. ne tine’. 


weds when the Indian allottee entered into possession and, therefore, estopped the : * 


. Government “from setting up any title or claim: for waste committed in the - 


i -ineantime” (i. e. ‘after the grant of. possession and prior to. the final approval of. 


. the patent). ‘Thus the doctrine that the estate of an. allottee is a fee. simple | 
not subject to restr aints: against. waste. ‘is. here. extended even to. a case where: ae 


. a the waste was really committed péfore the patent. finally issued. 


ce: conclude’ that there is no. legal: justification. for the statement contained in 
the. ‘paragraph. marked. “Authorization” that. “Similar authority | exists with _ 
“respect to allotted. lands” and recommend that" this. sentence be. deleted from bad 


the pr oposed regulations. nO > 
In view of the’ foregoing detisions, ‘the first | section of the proposed yeguld- 


“acions manifestly exceeds: the authority of the Cominissioner. As it stands, ite. - 


- pur ports. to. authorize and direct the Commissioner to. determine how many. oN, 


a - head of. stock: each | Indian owner may keep. “upon. his own allotment... On. ‘its . 
2. face, . this. provision “Covers, in’ addition to. tribal lands, individually: owned. 
_ “ trust patented lands, and even fee ‘patented lands whether OL. not subject. to 


7 restrictions upon alienation. #6 think. it, probable that an attempt to enforce 


a such a provision according: to its terms. would. lead inevitably. to: violence and: 


a would. require: the assistance of. an army. Even if the’ legal power existed, ieee 


would: be. administratively impossible. to. regulate’ the: “private affairs - of each. . 


Indian: landowner in. this way,—-and it. is significant to note that. the: Indian aes 


Ser vice has never attempted any such supervision. Having reached the:.con- 


clusion: that. legal authority. for this. provision ‘does’ not ‘in: fact exist, I can a 


only’ advert ‘to the serious consequences that would ensue. should some zealous 
2. employee. of the: Department, pursuant to the. proposed regulations, enter upon 
-/ an Indian’s land'to reduce his herds and-be met with violence. _ we | 
| ‘No such legal barriers and.no such administrative obstacles exist ‘with; respect 
to allotted lands which are under lease or permit. . The fact that depar tmental 
appr oval is, required in the. issuance: of a lease. or permit. covering restricted : 


~. lands’ (except where Congress has’ otherwise directed, as in the case of. ‘the. 4 


Crow Reservation) offers. a ‘fulcrum for: _the exercise of. a supervisory. power. . 


a : ‘The exercise of such power to -—pr otect. an Indian against a lessee who would 
Soe cans injure the leased land. is very. different in its ‘moral. and social aspects, as. ‘well - 
oF: as in its: ‘strictly legal aspects, from the exercise ofa similar power to protect — : 


ie ‘an. Indian’s land: against its owner. I.am sure: that the Indian Ser vice: will 


Aaa find its available energies fully engrossed in the attempt to prevent overgrazing © ae _ 


ae ‘upon tribal lands’ and upon such individual. lands as are leased under grazing 


permits approved by ‘the’ Department, without’ attempting. the: unauthorized 


ee and. impossible’ task | of. reducing the flocks and herds’ that an Indian grazes < ihe 


. 0 on his own land. 


~The position ‘eilcan by Solicitor: Margold i in the: err, ee Oe 


‘Scandia is supported by a brief filed by the. Committee. on — - - 


Civil Rights of the Américan. Civil Liberties Union in. 1932, attached 2 bo. 


to Solicitor Margold’s opinion as an appendix. and. separately printed re 


le in part 22 of the “Survey of Conditions of the. Indians in the United... - 


States.” ? ae So far as sr am 1 able to ascertain: all of the. regulations : 


oe Fe, _® Hearings betove: a subcommittee of Senate Committee on. Indian Aftaixs,, Tist Cong., . co 


a a / ae SeSS., PP. 12246-7. 


oo 108) oe “LANDS: PURCHASED WITH SAGE: FUNDS ee PI At 


rage done 25, 1942 


A : f 


- ened by. this Departinent in the. field of Indian Pee der ae ce 


present. administr ation have been consistent with the views expressed _ 


a) Solicitor Margold on. the nature of the. aan of. Indian allottees. Ee oe * ) 


oe: Approved: oon Me tee 
a Oscar. L. Caaraan, ee re 


- STATUS OF LANDS: PURCHASED WITH UNRESTRICTED, FUNDS 
OF OSAGE INDIANS . eo 3 


~ Opinion, August 25, 1948 


Tspran ‘Lanps—Ossou—Unrustaroren Funps—Rustaicrions on AUIENATION, 


‘Lands. purchased by members’ of. the Osage Tribe with ‘funds not under the . 
‘supervision. of the Secretary’ of. the Interior and theretofore. unrestricted 
_ are. unrestricted. in the, hands of unallotted Osage devisees. , 


- Conzy, Acting 8 olicitor : 


You. [Secretary of the: Tnterior] 1 rae requested my opinion as: tb... 
whether four tracts of land in the State of New. Mexico are restricted — 
| against alienation In the hands of the present. owners. For the pur- 
poses of this opinion, this land will be designated as tracts 1,2, 3, and — 


4, respectively, of. which tracts 1 ‘and 2 are now owned. by two un- a | 


“allotted Osage Indians i in undivided interests of. one-half each and — 
tracts 8.and 4 are owned in undivided interests of one- third each by | 
the same two Osage Indians, the remaining one- -third undivided i in- 
_ terest, being owned. bya full-blood Peori 1a, Indian. Cys 

Clara Archuleta,’ Osage Allottee No. 736, was the: daughter of 
’ Nannie Naranjo, Osage ‘Allottee No.-7 35, el. “fall. -blood Osage Indian, 
and Juan Naranjo, a- full- blood Peoria Indian. Clara died on Jan- 
-uary 21, 1991, a ‘resident of Rio’ Arriba County, New Mexico, 
| “ RALBEE having, received a certificate of competency, but. leaving a 


: : will which was. duly, approved. by the Secretary of the Interior on 


~ December: 20, 1922. Under this will Clara devised and Pequmtieds 


to her two daughters, Mary Archuleta: (now Coffman), and J osephine | ea # - a Se 
_ Archuleta (now Gilmore), all of her ‘property in equal: shares: The 


will designated Nannie. Naranjo, mother of the decedent, as trustee” 
“to have-and receive, for the interest of my said daughters, what — 


a : shall. fall to them. respectively, under. this, my. will, under. all the 


_ provisions ‘ther eof, until my said Aaughéers. shall | separately reach - 
the age of 21 years.” | : 


Clara died pogeeded of gertain real hovers: in’ Osage County, | ae ae 


= Ol alionas real property in New Mexico, her Osage headright and 


. os : certain: moneys.” Her. peu was aes eae in the Osage ia fe 
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: Cort, with ancillary cee m ‘Rio ene ree New Nesice. 


7s The record does not show how tract 1, in the town of Espanola, New - : 


. Mexico, was acquired, but it was éwned by Clara at the time ofher 

ee death without restrictions on alienation and it is to be: assumed that a 
. it was acquired by her out of the quarterly payments. she received by - 
-- reason of her membership in the: Osage Tribe. Under the terms of — 


her will this property passed to ‘her two daughters, both o whom 7 
have now reached the age of 21 years... ne 


Under the final decree of the Osage County Court, ee Nis eile os 


‘W, 1925, the executors of Clara’s will were dir ected to pay over for 


the benefit of the then minor daughters; $33,090.19. . As trustee for __ 
.. the minor daughters, Nannie received this meney, and appears, to ae A. ts, 
woe aia tract 2 out‘of that sum.. : se 
wh Atethe. time. of her death, ae Na: aranjo. ela a, anos. of pe 
ee éortipetency: ‘She was then a resident. of New ‘Mexico, and owned 


tracts 8 and 4 which, under her will appr oved bythe Secretary of the a 


_. .. Interior on July 18, 1983, passed in one-third undivided interests ~_ 

~~ each to her granddaughters, ane and J fceopbine, and to her husband, ion, a 

~ Suan. — aa 

| “There | appears’ to be some austen. as £0 reheiber Clara? Ss atead oe Se 
the father of Mary and J osephine, had Indian blood, but Clara being 


a full blood Indian, these girls have at least one-half Indian blood a 
° and are at least one- fourth Osage Indian blood. ae 
Iam ‘of the opinion - that the interests of Many and J fosophine i in all as 
four tracts are unrestricted. cy | 


With respect to tract 2. ae od for me ae that the face | i 2 


-with which this tract was purchased’ were released to the. trustee for. 


| : . disposition. free. from departmental supervision and title to the tract 
was taken.on an unrestr icted. deed. Tf this be the case, there i 1S nothing | 


= contained: inthe Osage legislation which purports to impose restric- 


tions: on. lands purchased in such a manner and. therefore the lands : 

are now unr -estricted 3 in the hands of the. present owners. ae 

*., Section.3 of the act of E February 97, 1925 (48 Stat. 1008) ; provides te 
a that, lands devised to members of the Osage Tribe-of one-half.or more ~ 


Indian. blood or who do not have certificates of competency, under 


wills” approved by. the Secretary of the Interior, shall be inalienable -_ 
unless such lands are. conveyed. with the approval of the Secretary of 


3 the Interior.: This section is made applicable to unallotted Osage 


- Indians: by. section 5 of the act of. March 2, 1929: (45 Stat. 1478). a 
as tracts. 1,3 and 4. acquired i in the above manner’ with the unrestricted _—s 
funds of Clara and Nannie come within the scope of this section, they 
~ are restricted in the: hands of Mary and’ J osephine ; otherwise. not. 


2 Section 3 of the. 1925 act as aaneEcoe taken, n by itgel, would : seem NOs 
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| ae re ‘list all ‘lnads feceived: by. devise ander: wills: Gueioyed: by - 


the Secretary or inherited by unallotted Osages: of one-half or more — oe 


se ‘India blood are inalienable. except, with the approval of the Secretary | at - 2 


- of the Interior. - However, since both the: 1925 act and the. 1929 act 


on are amendatory of the basic Osage. Allotment Act, these. provisions a 


, must be construed én pari materia to ascertain the intent of Congress. 7 a : | 
~The restrictions against: alienation imposed. on. lands of members. Of. se. 


oe Osage Tribe of Indians and their heirs are: found i in. the. act of : ee - ~~ 
June 28, 1906 (34 Stat. 539), and acts amendatory thereof.’ AL brief ie oe ae 
ae discussion: of the’ provisions | of ‘these acts andthe decisions: of: the 


courts: applicable thereto is essential to a determination: of the’ qués- : 


_ tion of whether the interests held by: the Osage Indians i in ‘these baat aa 


i in New. Mexico are restricted | or unrestricted. 


~ Tn the Osage: ‘Allotment. Act-of 1906, supra; Congress prouiaad: for as 
-o the allotment of the Osage lands, ‘such lands'to remain restricted ‘for. 
= 8 period of twenty-five years in: the harids of allottees: or their’ heits: be a ae 
Kenny v. Miles, 250 U.S. 58. Upon application, by ‘an adult. allottee, a 


a certificate of competency could be granted, removing ‘restrictions. 
- fforn all allotted land except the homestead of 160 acres. “Under ‘the 


= amendatory act.of April 18, 1912. (387 Stat. 86), restrictions were re-"™ : 


moved on allotted lands iy hevited: from Osage Indians inthe hands of. 
- heirs who were not members of the Osage Tribe or who had certificates 
of competency. “Unallotted Osage Indians, i.e.; those born after July 


1, 1907, were not regarded as members of. the ‘tribe, and. restrictions ~~ 


were therefore removed on all allotted lands received by. them: by dn- 
heritance from Osage allottees. United States v. Lal otte, 67 F. (2d) _ 
788.. Under the 1912 act: Osage Indians. were authorized to dispose - 
_ of their restricted estates: by will, with the approval, of the Secretary — 
of the Interior. This act was: éouserued by the Supreme Court to - 


remove restrictions on “land. devised by. Osage Indians under wills - : 
approved by the Secretary. of the Interior, regardless. of the, status - 


| nt of the devisee. Lam otte Vv. United. States, 254 U. 8.57 0.. 


The LaMotte case Was decided by the Supreme Court 3 m ‘4991 it aod | 
it was then apparent: that additional legislation. would. be’ necessary 


—. to continue restrictions on lands’ ther étotors. restricted i in the hands. TOS she 
of Osage. devisees. Thereafter the act of ‘February. oT, 1925. Ca Stat. at — 


. 1008) » was passed, which contains the. following - provision: 


- SEC, 8. Lands devised. to members of the. Osage Tribe of: ove-half or more- : 


a Indian’ blood or who do not have certificates of competency, under - “wills © is a 
a ‘approved by the’ ‘Seer etary of the Interior, and. lands inherited by such. Indians, 


. Shall. be inalienable unless such lands be conveyed | with the approval of the. <a 


as Sectetary. of the Interior. “Property of. Osage Indians not having: certificat Bee ee” 


Fa of competency, purchased as hereinbefore set. forth shall not. gee pubic to: ‘the Ds - hs a5 
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Loy Vien of any debit: aim, or judgment except taxes, or be. subject to alienation, a 
without the approval of the Secretary of the Interior. | ue ee 


“The report of the Committee on ‘Indian Affairs. of: the- ae of 


"Representatives (Report. No. 260, 68th ee ist Sess. =) pect this -s 
provision as follows: 


This section ‘provides that lands. sever iy will, approved ‘by fe Secretary 
of the: Interior, and lands belonging. to incompetent. allottees, shall not be 


ce alienated. without the consent of the Secretary of the Interior, thus preventing 


an incompetent Indian. from disposing. of the Jand so received without adequate te 


~ consideration. This: section “also” provides. that property purchased for him, _ “ 


either. real or personal, shall be inalienable, the purpose of which: is to protect’. ben 


. me the’ property which. is. purchased under= supervision ; as there is: little object’ = 
| -or advantage in restricting and supervising the money paid out on behalf of ©. 
fpr any allottee, if that proper ty in. which the fund is invested is not also protected. a4 


| The basic Osage legislation. was further amended. by the act. Pi 7 
| March 2, 1929, supra, to provide. protection for: Osage children born 
after J uly. 1, 1907, who were excluded from enrollment and allotment 


- under the Allotment Act of 1906. As time passed, enrolled members 


| had died and‘their lands frequently passed to those unallotted chil- o 
dren. whose’ names did not. appear on the. final membership roll. The 7 = 
» question of whether these unallotted Indians were bound by the re- 


. strictions applicable to allotted Indians had been the subject of con- — 


troversy. over a period: of years s and it was in order to remove any © 
doubt as to the status of these unallotted Indians by extending to them _ 


Pa. - the restrictions imposed by law for the pr otection of members of the 7 
co ae that Congress included in ‘the 1929 act the following provision : 


SEC. 5. The ‘restrictions concerning ‘ands. and funds of allotted Osage : 
Indians, as provided in this Act and all prior Acts now in for ce, shall apply 


- to unallotted ‘Osage Indians born. since July 1, 1907, or after the passage of 


' this Act, and to their: heirs of Osage Indian blood,: except that the provisions | | 
of section. 6 of the Act of Congress: approved February 27, 1925, with’ reference 
to the validity. of contr acts for debt, shall not. apply to any allotted or unallotted: 
Osage Indian of less than one-half degree Indian blood: P1 ‘ovided, That the 
Osage. lands and. funds and any other. proper ty which: has. heretofore or which 


 . may hereafter be held in tr ust’ or under supervision of the United. States for such = 


Osage Indians of less than one-half degree Indian blood not having a certificate 
‘sot competency shall not be subject to forced” sale to satisfy any. debt or obliga- 
tion ‘contracted or incurr ed prior to the issuance ‘of a certificate of competency : . 
Provided. further, That the Secretary of the Interior is hereby authorized Ee 
his: discretion to grant a certificate’ of competency | to any ‘unallotted Osage a | 
Indian when in the judgment of. the. said secretary such member is aly com- | an 

petent. and capable. of transacting his or her own affairs. ? 


ae _ After enactment. of the latter, provision, the United States Circuit i. 
“ Court. of Appeals, In United States v. L alfotte, 67 F. (2d) 788, held 


ae A 7 that, PLE to 1929 unallotted minors inher ‘ited allotted lands free from : : = 
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| etnies aad that: conveyances ‘of such ‘lands made: prior to 1929 
without. the approval of: the Secretary of.the Interior were valid. 


| - The latest act-dealing with the tribal and individual affairs of the * | 
| ef Once is the act of June 24, 1938 (52 Stat. 1084). That act. amends - 
or. the original allotment. act by reserving the oil, gas and. other minerals | 
to the tribe until April 1983, and continues subj ect to trust and. super-_ | 


> -vision,. the lands, moneys and other properties | of the, Osages, 1 their 
| heirs and assigns, until January. 1, 1984. 

» » Cases arising in. both the Federal and’ State: courts are allea for. 
construction and interpretation of the language of the acts of: Feb: 
“ ruary OF,” 1925, and March 2, 1929. | Brief mention will be. made of. 
.. these cases. tae United States Vv. H oward, 8 Fed. Supp. 617, in the _ 
United States District Court for the Northern District of. Oklahoma, 

the land involved was the allotment of a deceased. full-blood. Osage. 


ae Partition among the heirs, also full- blood Osage. allottées, without ~ - 


e certificates of competency, had been made i in accordance with the ‘pro- 
visions of section 6 of the 1912 act. The sheriff’s deed had been ap- 


a “pra oved by the Secretary of the Interior as required by. that: act, and - 
ee nae the question was whether the grantees under that: partition’ could 
» =. convey the.real estate without: the approval of. the Secretary. of. the. 


~ Interior. Tn attempting to ‘ascertain the intention of Congress in - 


é section 3 of the 1925 act the-court considered the report of the Con- | am : 


if eressional. Committee on Indian Affairs quoted above. The court — 
~ found that, the report “clearly « evidences an intention by. Congress to 


ee reimpose restrictions upon all lands belonging to incompetent. allot-* 


he “tees, without. respect to the’ manner In which ‘such | lands were - 
acquired, ” [Italics supplied] - "ane § 
| The court said: 


ss reading of’ the act ‘discloses’ that® its purpose is to. protect incompetent _ 


= - Osage allottees, and this protection comes about from- a requirement of -an 


approval of the: Secretary of the Interior of conveyances. '‘There.can be no- 
- question - but that Congress. is- authorized: to roimnose restrictions upon lands © 


- _ which have become “freed. of such: restrictions, * The: purpose of the : 


7 act plainly appears. from. the. language employed jn. it; it undertook to reimpose _ 


restrictions upon all. property whether inherited cy or oe for incom- : 
| petent members of. the qribe, (FR eh a Ae ee 
Tam of the opinion. ‘that the 1925. act of Obie ess. reimposed: x restr ictions: upon. 


kan lands of. incompetent. Osage allottees, and that while the lands. were freed 


7 , in the partition proceeding, such restr ictions. aoe > relmposed: by section a ot 
the Act of ‘Congress ee Febr wary: 21, 1925. ee. [Italics supplied.) _ 


bee 3 In United States Wik ‘ohnson, 29 Fed. Spy: 300, also decided byt the: 
—- United States District Court for the Northern District of Oklahoma, - 
-. the deed under. discussion, by which an unallotted Osage attempted | 

a to cofivey, was the same > deed which y was. discussed i m an gece by 


69 ae 594814, 
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. former Solicitor Margold (Mt 27968) eee by. you on ‘Ja anuary | 


: es 26, 1937. There the land involved was inherited in thé year 1925 by .- os . 
<* Agnes Holloway, a full-blood unallotted heir without a certificate of 


competency, from her father, also a full-blood Osage Indian without . _ 


a certificate of competency, who had inherited the land restricted from — 
the original full-blood allottee. On the death of Agnes in 193 2 her | 


ane : share was inherited in part by her husband, an unallotted Osage — 
_ Indian of less than half Indian blood. ‘He had: not received a certifi- 


cate of competency. The court reached the same conclusion. as that 


set forth ‘ in the above-mentioned Solicitor’s Opinion that as Agnes 


had inherited her- interest prior to the enactment of the 1929 act, her 


-. interest was unrestricted under the provisions of the act of 1912, — 


“ae supra, but that the 1929 act. reimposed restrictions.in her hands aid | 


that her husband who had not received a certificate of competency i me 


‘inherited his share restricted 3 in accordance with the terms of the 


1929 act... 


| Cow v. Sntth 43. Pp, (ea) 439, Ga ie the Se cour of 
Oklahoma, involved lands which had been purchased in 1921 from his 


iS ~ own funds by Henry Red Eagle, a full-blood Osage allottee who.did 


z not have a certificate of competency. . Henry died in 1929 and. under _ 4 


. a will approved. by the Secretary of the Interior these lands were de- 


_.vised to his unallotted granddaughter. ‘It was contended inthe brief _ 4 


oo for the Indian: devisee that section 7 of the act of Congress approved <: | 


April 18, 1912, supra, imposed restrictions upon the land purchased 7 


_by Henry as soon as title oe in him, under the first portion of i . : 
= the section which reads: | ; 


i: ‘That: ‘the lands allotted to members. of. the Osage tribe shall ve in. any 
- manner whatsoever be encumbered, taken, or sold to secure: or satisfy any - 
~ @ebt or obligation contracted or incurred prior to the issuance. -of a certificate 


a of competency,..of removal of restrictions on alienation; nor shall the lands or | 


es funds of- Osage tr ibal members be. subject. to any can against the same arising ns 


ge & a: pr ior to grant of.a certificate of competency. 


‘In answer to this contention the court referred to the. decision of : 
the Supreme Court of the United States in LéMotte v. United States, 


: supra, in which the latter Court held. that. approval of leases on lands ; 


purchased by. Osage Indians not having certificates of competency was 
not required, and aie el the open of the lea Court, am, 
part as follows: | af ae 


re ‘There is no provision in “the “Act of 1906 or that. of 1912 eaten He 


. ce reimposes restrictions after they have been removed, or which subjects to 
> yestrictions all lands, however acquired, which a 2 member without a certificate 


‘of, competency may own, 


~ Discussing the provisions of section 3 of the : 1925 act, ‘the State 2 aoe 


- court further said: 


ee ae ‘this legislation. 1 may _ have. been ‘prompted by. the fact: ‘that | in, ‘the: La a2 ~ 
oe Motte case, ‘supra, the Supreme Court had: held that a. will was a ‘method ' ‘Of. 
conveyance and. the. approval of a will by. the - Secretary removed restrictions, i eee, 
- and the. act. passed. to provide a rule ‘different to the conclusion in that case. Sree 
_ However, the thought. of. Congress was, to- ‘continue restrictions. in the donee iad | 
‘and: not to impose ‘restrictions “where none existed. It. continued the. restrie- ~ 2 
tions on the land. after it passed to the Indian.to whom it was-willed. The. — 
language of. this | section. is not as. far- reaching. in imposing. restrictions - on 7 
‘. Henry Red. Eagle. as that of: the: act of. 1912, which the Supreme Court held 
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didnot. impose. such - restrictions. Therefore, this portion of; this act: was not i; | 
broad enough to. reach the. Jands While the: ue was in ey. Red Bagle.. 


The court also said: 


‘The land. in controversy, being unrestricted, did not. ‘require. ‘thie: “approval | 


a of the Secretary to convey it by will. There was no Jaw authorizing the 

a approval of the conveyance of such land by will, and his approval of the will, Dee es 

: So far. as the land. involved here was concerned, had no effect; and, therefore, ne 

this section does: not apply. to the conveyance of Jands- upon which there are 
ae iy restrictions. There were no restrictions “upon the land in controversy. of ae | 
Se Henry Red Hage, , yer : , | 


There i is pe eae no vcoiiiiet between the Federal na State Obie: — 


a ‘decisions outlined above. The Federal Court cases deal with lands 
- . < which were restricted in the ancestor or testator, while the State court  ~ 
oS abe involved land unrestricted in.the Indian from whom the property. 
was taken: by. will. . The Federal Court: decisions, therefore, would - ee 
furnish 3 no- basis for oe the. soundness of ‘thie: State court. | 
decision. te ne, alas 
It is concluded, thefon a in Comranes. with ihe. holding in Oo 


i roe Smith, supra, that tract.1, which: was owned. by. Clara Archuleta 


~~ inan. unrestricted status at the time of her death, passed under her 
will to her two daughters without restrictions. - ‘Tract. 2 having been — 
| purchased. by the trustee. of the estate of Clara. Archuleta with un 
restricted funds was at no time restricted prior to the passage of the- oo 


eo 


act of March 2, 1929, and there are no provisions in the said act or : 
in any other act imposing. restrictions on lands of this nature. Tracts 


3 and 4 belonged to Nannie Naranjo who had a certificate of com- 
—petency. These tracts were unrestricted: in the. hands of Nannie 


Naranjo and there are no grounds: for poling that ‘they. became | 
restricted i in the hands of her heirs or r devisees. HE os Xe 2 


- Approved: ms 
’ Oscar: Le Citarman,. a 
Assistant Secretary. 


ge af . * 
a. 
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“he EMPLOYMENT. oF CANADIAN coNTRACTORS FOR DRILLING 1N 


ALASKA © 
_ Opinion, August 25, 1948 


| ere. ContRacis—Sreamiete Marertars Act OF “June a 2 (sae 
PREFERENCE, Act or Marc 3, (1983—Earprovatent OF CANADIAN Con a 


“TRACTORS. 


In the absence of a. gue statutory. prohibition, there | is. no leg gal objection * 
* to: the employment of Canadian’ contractors: to dr i for strategic minerals 


_ in Alaska under the act.of- June 7, 1989 (58 Stat. 811, sec. '7, 50.U. S.C. 
oo see. 98f).. The domestic pieference act of Marchi 8, 1983 (AT Stat, 1520; 
vo 44'T, S.. C. sec. 10(b) y, is not applicable since the drilling contract is not... 
~---a-eontract for the construction, alteration, or eee of a public building 


“or: pubic work.. 


Comms, Acting Solicitor: 


~The. Bureau: of Mines: ‘aa? eee to be aivised concerning the 


* Teaality of employing. Canadian contractors ona. Bureau of Mines - - 
drilling contract in Alaska, based on the following telegr am: from a 
the Office of the Regional, Engineer of the: Bure eau, of Mines i In \ Rolla, ” - 


Missouri: 


“Advise. if there, is any geal: ebicedon | to. ueotiatine conte with Ganddian' a = 
‘contractors for dr illing at. Hyder. Alaska if it can be: shown US drillers cunwill- a. on 
-ing to: undertake or unable to move equipment: to site this season. Ample tae 
Canadian equipment only twenty miles from Hyder and. advantageous te. the a Bir 


Bureau to have oo do the work. 


The question arises. concerning drilling ee the ‘Sinene Mate. Lae 


rials Act of June if 1939 (53. Stat. 811, sec. 1%, 50 U8. Ce ‘Se0. 98f). : 


The. situation which necessitates the employment of for ‘eign con- 


cerns on contracts to be performed upon. United. States soil j is of rare’ Q 
occurrence. _ The hiring of United States companies would ‘ordi- 


. . marily. be preferred as a. matter of policy, and it is only when. they ae a 
are unavailable that the question. presented would arise. Neverthe- are 


“Sage in the absence of a Specific proninon: there ; is no legal obje ection a 
to such: employment. : ie 


Examination of ine: United States Code, ' ae 1943 ie on 7s 
- priation Act: under which the work will be executed, and cases arising: 


under the laws of the United States discloses no statutory requirement — 
~ that only native concerns be employed ; in contracts of the nature re- 
. ferred to in the telegram, and.the question is not discussed at all in - 
the Decisions of the Comptroller General or in the ‘Opinions of the: 
oA iorey, General. The only section of the statutes: that might stand — 


in the way of the performance of contracts by a. Canadian. concern, 7 : 
“dike: section requiring. the use of domestic materials: by contractors es 


contained | in. ee, act bs March. 3, 1938 (4. Stat. 1520, 41 U. 8. C. sec. eo 
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“10 (b) 3 ,18 not. ‘appliéable since the } pr roposed contract : is s not a ‘contract ? ae : 


- for the construction, ee or ee of a eaehe building or ae eae 


m public work, . 


I conclude, therefore, that there | is no et objection oe ihe employ? nee 


ve ment. of Ca contractors. for. drilling upon . Bureau of Mines . ae 


tern ae ie In. 1 Alaska under the Strategic Materials Act. 


THOMAS HL FEE. 
“Decided September 12; 1942 


| Oma AND Gas Lrasus—Reuinquisnaenns—Acr OF June 29, 1942 (56 Srar. 728). : Reg tae 


“sake “Mere: mailing of surrender. of oil. and gas lease. is. insufficient: ‘to stop: acerual — ie 

of rent;. the: Department must receive the relinquishment prior to:due- date. 
of rental,. but may make a compromise settlement. under act:of. July: 29,5 hes Pe 
. 1942" (56. Stat. 726), where financially beneficial to! United States: or. "where coe a - 


_ lessee’s: financial. resources are. limited. 


- Cuaniax, ‘Assistant Secretary: 


- This: appeal: involves the question whether éhis Departinont, ‘alter ae Z oe — 


the date when rental onan oil and gas lease is payable to the United = C 


7 _- States, is: authorized. to: accept, asa valid’ surrender of that. lease, a 


“ . ~~ surrender: apparently 1 never received. by this Department, but alleged: . ae a o e 
—- to have: been mailed by the lessee 3 in time for its receipt prior. to the. ss, 


: date the rental was due, and on the basis thereof, cancel the lease as = Te he 


oe ofa date prior to such due date s SO that no rental debt would be dered oe 


yO have accr ued. 2 ee ae a ee 
- Oul and gas eeihange Teace. Las Crn ces 5 028790 was: ee ie Thomes Oe eae 


; o% He Fee as of December.31, 1938, under section 13-of the Mineral Leas- eee 
ing Act. (act. of: “Wobruaty. Ope 1920, 41 Stat. 487, ch: 85); as amended oe oi Bae 


ee of August 21, 1935 (49 Stat. 674, ch. 599, 30 U. 8. Ce 


oe (1940, ed.) sec. 221), Cee such - - conditions. as are fixed Mee sa 
section aces of the: Mineral. Leasing ‘Met: su or a (30 U.S. C. (19. 40 aday. er PE 
fl Bee. 226). “No rental is payable on gach. leases. for the first two years. 

Shes unless. valuable deposits: of oil or gas are sooner. discovered within'the-: 9 


- | boundaries. of the lease. No such discovery: having been made within : = , ~~ 
i. the boundaries of Fe ee 8 Tease, the. first. rental, nick: he Wasi ‘required Eh ae ee 


ea tee pay. under: the: provisions of his lease was the rental for: the: third - a = 
year! Section: LT: SUPTa,. requires ‘ ‘payment. in. advance of, a ‘rental ae oe i Se 


x te Fa 
vt cs ee 


“of not ine than 25 cents per acre per: annum.” 


Begg ee’s. i leas having been. issued as of December’ 31; 1938, , the third Pas arc 


aks rental thus" would. have normally: become: Aue. ond! anuary dpe eee 


an 1941. By decision of January 27, 1941; the Commissioner ofthe: Ns a 


" , coral L Tand, one therefore required F Fee to. > pay. the e third | year's 8 rental; ay . 7 ‘ ; 
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7 | ae cine ip: $634. 7 B, es Soa of setion bane taken Weaken _ - 
to the cancelation’ of the lease and the collection. of all moneys due - 


care thereunder. - Notice of the: decision was served on February 6, 1941. - 
No response having been made thereto, the. Commissioner on “April . 


17, 1941, recommended that. the lease be canceled. for failure to pay = 


as the: third year’s rental.. On May 14, 1941, the Assistant Seeretary n? 


| 5 ~ approved. the cancelation of the lease. Thereafter, by letter of June ~ Ee 
_ 4, 1941, the- Commissioner notified both Fee’s. attorney and Fee’s ae 


surety that the lease had. been canceled and again demanded payment .. 


of the third year’s rental under penalty of action being: taken. to .. 
a . institute proceedings to secure collection ther eof. a 


~ Before considering the legal: issue here savelved. the Deparémant < 


notes that Fee’s appeal, filed. on July 18, 1941, was not presented 


_ _ within the time limit prescribed by Rule 76 of the Departmental ae. 
~ Rules of Practice which requires ‘that notice of | appeal “must be 
FOR filed | _.within 30 days from the date of service of. |) 
~ - notice of such diéciston” of the General Land Office. 43 CFR 221.75. 


_~ The appeal, actually, is from the Commissioner’ s decision of J anuary af 
27,1941, not from his letter of June 4, 1941. There is nothing in the 
record. to. show any excuse for. the failure to take. any action or to 
~ appeal from the decision of J: anuary 27. ‘Tn. the exercise of its dis- 
cretion, however, this Department will disregard the technicality of 


z Fee’s: failure to file his appeal within the prescribed time limits and =~ 


shall base this: decision oe on oe merits of the legal question, in-. 7 | 


ie volved. 


Fee’s appeal sets forth ee, ‘onth: the. following alas teak of : 
fact: On or about. December 2, 1940, Fee’s attorney mailed to-him a 


form’ of surrender. to be executed” by him as lessee. On or about. 
ei A December 16, 1940, the ‘secretary of. Fee’s attorney telephoned Fee, - 
calling. his ‘attention, to the fact that if he did not desire to pay the — 
_ third year’s rental, the surfender form should be executed and mailed 


+. to ithe register of the District: Land Office at Las Cruces, New Mexico. — 


oe 2 : Fee, a house painter, realizing that: he was in no condition. financially. | 


te. pay the rental for the year 1941, then discussed the matter with his ae 
wife and they both agreed that it. would be better to surrender'the ~~ 


_ lease than to. pay the rental. Thereipon, some time between December — 


ee 16: and: 94,1940, he took particular pains to execute the | surrender . . a 
ae form; to place it ina stamped envelope addressed to the register at 


Las Cruces, New Mexico, and.to mail it at the post. office in Roswell; . _ 


ee . : “New: Mexico. Fee distinctly. remembers that after he had mailed the ns ‘ 
oe aS -surrender he telephoned his attorney’s office and: advised the attorney’ ae 
- -father:that the surrender had been mailed. Fee states that since the 2 


es 3 * register: has made demand for payment, it i appears that the e surrender 7 


— 
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me was. teat 3 in ae a “Fee therefore requests that ine a eonder ie r 2 

~ accepted ; as of the time it should have reached the United States: Dis: 2. 
trict Land Office at, Las Ornces, New oe 1.0.5 prior. to December nai 
St | eG 


Fee’ S appeal i is epeeeborated: by a an. accompanying ‘affidavit by h his es . 


as “wife, and by his attorney’ S: ‘letter of June 19,-1941, addressed to ‘the. a ee 


: Commissioner. of the General: Land Office, setting forth a similar - a be 
‘ ~ history - in connection. with the. surrender of the lease and. further 


“ c stating: that had she (Fee’ S attorney). not been seriously ill, having - ae 7 Bes, 


to depend upon her secretary to do most of her office work, she would 


> : have per sSonally taken the surrender to: him, have sented his signa- oe : 


--ture, and then. have personally mailed it. Because of her illness; she : 


had mailed the surrender to the lessee and then had‘had hersecretary = 
- . telephone him on or about December 16, 1940, reminding him of the 

Ph “importance. of. executing and. mailing the te endae form. Feealso 

filed, in the form of an. applications an n affidavit executed on a une 195 Be a 


he 1941 , relating similar facts. | , ae cas 
By letter of August: 14, 1941, ‘the. ‘Céiarhizxiodse, 3 beats’ -thdsi po inee 


ba allegations, requested the. register of the Las Cruces District Land : 


a Office to make a diligent: search for the surrender. The latter replied” ee 


on August 19, 1941, that a. diligent search. of his records, failed to ne ee 
. reveal that a surrender had. ever heen: received. | oe cae toe 

= Fee’s offer of surrender was but: an offer, fo ne siapted. in the : <r 

_ discretion of the Secretary, and it is well established in the law = pe oy 


ae contracts that .an. offer, ‘to be. effective,. must. be. communicated. 


-— : ‘Williston on Contracts, sec. 88, DP. 84. (Rev. ed. 1936) ; pakanantieg a -.) 


of. Contracts, sec. 23. | While the Department retroactively accepts | ae . 
-an.offer of surrender ; as of the day of its receipt; it would be stretching 


” the'beneficial exercise of its authority beyond the limits of. elasticity _. ae 


. ...to consider:a’ relinquishment as having been received merely because — 


oor it had been mailed. Had he filed a surrender with this Department Tom 


- prior to J anuary 1, 1941, this Department would have accepted. ‘the 


surrender, and. the lease would have been terminated as.of a date. ae = 


_ prior. to. the: accrual of. Fee’ S liability. thereon. ‘There i is nothing in - oe 


the record-indicating any cause’ for this Department to have refused . 


ae z to. accept such a. surrender. - ‘But. since no ‘such surrender appears to. eS 4 
have been. actually. received by this. Department prior tothe duedate =. > 


: of ‘the. rental, that rental must be considered, on the. basis. of the is 


oe present record, to have become a debt: due to the United: ‘States. ‘Let- oo 


~ ter of Instructions, June 12, 1941, im re The A owells, Las Cruces” ae 


: ; | ~ 051801, 051804; Diaée. Oodle, A. 23185, Los Angeles. 0517 14 (Je anuary | oe : 
Cees 29, 4 A Pe Z eam A. 28177, ‘Santa Fe. 069450. aaamaey, 2 29, i aoe 
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rere aie O'Keefe STL. D. 216 ee 22683, Great I Falls 081768, a 


_ November 30, 1940). Ss 
Paes is noted; however, that Fee has siieeed that ae is a. 1 house painter 


: and is not. financially able to pay the rental for the year 1941.  Sec- os 


tion 2. of the act of J uly 29, 1942: (56 Stat. a 26), provides as follows: ~~ 


, The Seer etary of the Interi ior. ‘is author ized. to make a compr omise settlement ee 


any, claim for accrued rental under a. lease. issued pursuant to. the provisions oe 


“Of: section 13 of such “Act of. February 25, 1920, as amended, in. any ¢ase. in: 
which he deter mines that it would be financially beneficial to the United States 


to make such’ a compromise , settlement or in any case in which he determines. ~ 


| that. collection of. the. full amount: of such. accrued rental from the lessee, is). 


7 inadvisable because, of the Tessee’ S financial: resour ces being limited. 


In or der to: afford the lessee an. ‘opportunity to take advantage oe 


os | this provision. ‘of. the law if he considers it applicable to his case, the 
__,. Commissioner, upon return. of this case to his office, will notify Fee 
~. of'the manner and form in which any petition for compromise under 


the act of J uly 29,1942, supra, may be filed, and. accord him 1 reason- 
able opportunity in which to file such. petition. oe 
'. As so modified, the decision of the Commissioner of the General 


Land Office i is affirmed. he 
: Lae, Va a ed - Modiped. 


STATE OF WYOMING ae 
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os Scxt00b' Law —Aors. or “Jury 10, 4890 AND woke 2D, 1927—Rrexr-or- Way— 
| Acts OF JULY 1, 1862 AND Marcy 8, 1922. see — c 


In ‘connection. with. au application for: ‘exchange ander section 8 of fie 5 ack 


A of June 28, 1984. (48. Stat. 1269), the State of Wyoming tendered a quitclaim a | 
deed: to a portion of school: Sec. 36, subject to the right-of-way of the. Union| 


2 : = ; Pacific. Railroad. Company over the land. and to a reservation to itself, its ~ 
ie _ successors: and assigns, of all miner als and mineral rights_ in ‘the premises — 


| <7: described in the deed with the right to prospect ‘for, mine cand: remove _ 7 
othe ‘game. ‘The State ‘acquired. the land ‘either. under its’ grant in the 


2k enabling act of July 10, 1890 (26 Stat. 222/), if not known ‘to: be mineral © 


‘ale eel the date of said-act,.or.under the act:of January 25, 1927 (44 Stat... a s 
eS 1026) ;, if known: to be miner ‘al.at the. fir st-mentioned. date. The right- -of-way. a oe 


was granted in 1869 under ‘the land grant to the Northern Pacific Railroad 


:. oa } Company of July. aL (1862. (2 ‘Stat. 489). The State in its application .; 
’" disclaimed any ‘interest .in- any miner ‘als that™ might be in the right-of-way. 


Nevertheless, the: ‘Commissioner of. the General Land Office. as a. condition — 


sto the acceptance of the deed requiredthe State to: file a quitelaim deed a: eS 


7 to the miner als within . the right-of- -way.. , 
H eld: a ud That the State. took title one its grant piece to the right. | 


ie : of-way. 42) That the estate of the railroad was a. limited. fee’ on the © 


_ : implied: condition. of reverter in. the event the company ceases to use’ or 
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| ae retain the land for: the: purposes for: which it) was , granted. : B. A. Or andall, te pe Seas 
. 48TL. D. 556; Northern Pacific. Railway Company Vv. Townsend, 190 U. Se 
_ 267, cited: and applied: Great Northern Railway Company v.. United States, Be at 
815 U.S. 262, distinguished... (3) That if the State acquired the land under _ oR 


ci Ps the act. of July’ 10,. 1890, ‘its. deed | of. the. land conveyed no ‘right, title or a 


4 interest in the. right-of-way, but, if on the other hand the State acquired’ eke ae 
the land. under the act of J. anuary. 25, 1927, certain: pr ovisions of subsection | 


-“(e) thereof as amended by the act of May 2, 1982 (47 Stat. 140), might 


mean that the grant would take effect upon the railroad ‘right-of-way: - 
ee extinguished. by. forfeiture or abandonment. were it. not for. the provisions — ee 
eee é of the act of March 8, 1922. (42, Stat. 414). .-(4) That so far asthe question ~ 


as to whom the land is.to go upon extinguishment of the right-of-way is 
~ concerned, the act. of. 1927 is. general, ‘whereas the act . of 1922 is ‘special : 


; » relating: only to the extinguishment of rights- of-way ; that the act. of 1927 " : | 
~~ does not purport to repeal the act. of 1922 and there is. no inconsistency fe 
ae between: the two acts: and, therefore, the act of 1927 will not. be: construed _. 


as repealing the act of 1922, United States v. Nia, 189 U. S. 199; Ba parte 


‘United States, 226 U.S. 420; Rodgers v. United: States,: 185.0. §8...88; ed 
| Washington Ve, ‘Miller, 285: U.S. 422; cited and. applied. (5) ‘That as the. : 
act. of 1922 provides for. the vesting of title in the. land in. the! right-of-way ea: 
to the person, ete.-who holds the title to the land crossed by the right-of-way. 
-- at the’time of its extinguishment with reservation: of mineral to the. United neers 


__ States, the State would acquire. no ‘interest in. the. right-of-way. under the = 
LCE: of 1927; that what ‘interest it would acquire would be only ‘under the 


act of 1922; but since the State by its deed to the United States divests 
‘ itself, of ‘the Jand crossed by. the right-of-way, the State eould. not. acquire hice ; 
any interest.therein under the act of 1922. (6). That the State has no © 

. present interest in the right-o f-way and after the proffered deed is accepted: ~~ 


es Tt will not’ be able to- acquire, any - interest therein under the: act. of 1922. 
| pee the. future. .(7) That.as the deed: conveys the land subject. to the right- 


_ of-way. and as the. ‘disposition of the. land and minerals. therein, upon © f 


a extinguishment of. the right-of-way: is governed by the: act of March 8, 1922, : 


~~ it is. not. so ambiguous ine form as to cast. any ‘cloud on. the title of the. aes 
United States ‘as.to any. minerals in the Tight-of- way; and ue deed ae 


ee claiming such ‘minerals will not be eh a 


R AS ae RES 


The: State. of Wyoming filed an. Pepbrcdbon @ cade: tran 8 of sf the. ie 


) a act of June 28, 1934 (48 Stat. 1269), as amended by the act of J une > 


26, 1936. (49. Stat. 1976), to exchange, among other lands, on an. equal ue 


acreage basis, the Wi, and SE14, Sec. 36, pT. 18-N., R: 115 Ww, 6th. ee 


P.M, for certain. tracts of public. land. . Section 8 (0). of. said: act 


oe provides: that “in making exchanges of equal. acreage the Secretary [a an 
of the Interior 3 is authorized to accept title to offered: lands which are. - 
- mineral i in character, with a mineral reservation to the State.” oe ee 
The. State. tendered. a‘ deed quitclaiming all its estate, right, title, ao 


ss interest and possession | to, amore other. tracts, SW Ys: SEI Ue s ec. 36. _ se 7 


oa |. T. 18:-N.; R. 115 We.) * * subject to the right of way of the Union | _ ; a 2 
= eS Pacific Railroad ‘Company's right of | way over , the » SEY ius — a Se 
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| ~ enacen s itself, its: ‘successors. ; and assigns, of ai mean and : 7 
ne mineral rights j In the premises described in the deed and. the right OL. 
. ingress and egress to said premises and the use of so much. of the 


‘surface thereof as may be necessary to. ie ae for, pole and. re-— ie 


_ move such mineral or any part. thereof. - ee: 
The records of the General Land Office show ihe Uiion Pavifie ae 
Railroad Company’ s right-of-way as passing in the. vicinity of the - 


oo SEY, SE¥, Sec. 36, ‘T.18N., R.115 W. The map showing the profile ~~ 


of the right- -of- -way was accepted by the President of the United 


™ ‘States on February 9, 1869, and duly filed in the office. of the Com- | 


missioner. The official plat, of survey of the township approved July « 


18, 1874, shows the line of the railroad of the Union Pacific Railroad ~ - 


| “Company passing through said SEY, SEY, Sec. 36. The Union ~ 
Pacific Railroad Company was granted the right- -of-way by the act . 


of July 1, 1862 (12 Stat. 489), together ‘with. subsidy lands.» The 
grant was present and absolute and upon identification of the route, 

-- took-effect as of the date of the act. (Nadeau v. Union Pacific Rk. &. 
— Co., 253 U. S. 442, 446), and all persons. acquiring any portion of the 
pablie lands after the passage of the. act in question took the same _ 
subject. to the. right conferred by it for. the purpose of the road. 
Railroad Company v. Baldwin, 103 U. S.. 426, 480; Bramwell ve 
-— Centraland Union Pacific Railroad Companies, 2 L. D. 8443 pais 
_ Pacifie Co. v.. City of Reno, 257 Fed. 450. | 


_ The Land Department. uniformly has. ruled that ihe Stats acquire ae 
vested. rights in all school sections in place which are not otherwise 


appropriated and not known to be mineral at the time of survey, or 


| at the date of the grant where the survey precedes. it (Wyoming V. 


United States, 255 U.S. 489, 500). The title of the State to the land _ 


in Sec. 36 was acquired ‘aider. the act of J uly 10, 1890 (26 Stat. 222), — 


| providing for. the admission of the State ae the. Union, and its 


> rights became vested upon the date of admission. of the State under, 


~~ said act, if the land was not then known to be mineral in character. — 


a “Tt the lands at said last-mentioned date were known to be mineral 1 woe 
~~. character, the title of the State vested under the act of J anuary 25, 00 | 
1997 (44 Stat: 1026), which: extended the several grants. to the States ae 

of numbered school sections in place. to embrace such numbered. 
_ school sections mineral in. character. See School Lands, 58 I. De. 80, oe 


7 “82+ Scharf & Havenstrite, 57 1. D. B48.  - Lae 
“By decision of May-12, 1941, the Commissioner of the General Land ane 


ae, Office held that—. 7 | | | | | 
The right ‘of the ‘company fo: the rieneeewae ventana ‘on July. 1 “162, oe 


| ie ‘date. of the grant. and became fixed as to the particular: tract by. the filing of . = 
wae the map of constructed. road opposite thereto and is superior to. any’ right or a. 
claim to ) and. embraced | in it which was noe areas and: ey initiated pEtos te 4 
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tod Rice 1; 1862. “Therefore; ‘the State did not acquire any right; title or interest 7 | 7 
| in or to the land covered | by the above right- of-way or any: minerals which ~ _ 
2 ‘may be in the land covered by the right-of- -way, under the school’ land laws. | 7 
In view of the for egoing, it will be necessary for the State. to file a. quitclaim : 


as": ‘deed to the minerals reserved. by the deed of. conveyance ‘mentioned above as 


~ to the part of the SHY, Sece.: 36, T. 18 N,, R.. 115 W.; included in. the Union 2 


| Me Pacific Railroad right-of-way. 


“Tn ‘response. to this requirement the Commissioner of Public Lands I 


| cat the State said: 


Our deed of. conveyance executed anid dated December 4; 1940, conveyed: title, 


with, other lands, to the Wh: SEY. See: 36, As 18.N.,. RB. 115 W., ‘subject to. the 
. right- -of- way of the Union: Pacifie Railroad Company's right-of-yoay over. ee ae 


SH 4. 


. of. the Union Pacific Railroad Company. over. the SEY, See. 36, T, 18 N,, R115 


oo The: State of: ‘Wyoming as. in no way and at’ no time claimed ownership oa . a 
me scien the surface or: ‘mineral rights in. the land contained in ‘the right-of-way ae 


. W.,. nor did the State of Wyoming in its deed of conveyance above ‘mentioned. | 
_ convey title to any part of said right-of-way land... However,-if it is still your - 
' desire that we file a disclaimer to. the mineral rights in the right- -of-way of the 
-. ‘Union Pacific Railroad Company, we can. -See no objection if: you will: | furnish . 
ays ‘the form: of instrument i desired. . : 


Since. ‘the. State of. Wyoming has never ‘daimed. title ‘to. ‘either. the. surface . -_ | 
or the mineral ‘rights’ in and to. the- land: ‘contained - ‘in the right-of-way of the — 


-. Union Pacific Railroad over the. SEI Sec. 36, T.18 N., BR. 115 W., it: is. respect- ; 


x ee : fully requested - that the decision be modified and: our " application” scuevenne 7 
oe fs Serial No. 060458, be approved for. patenting. | | : 


eg “The Commissioner. of the General and. Office by 1 letter of jane 4 
_ 1, 1941, advised au Commissioner of age Lands: of the State : as 


ese : follows: 


. The State. took’ sec. 36. and the sninetais: therein under: the school: a laws, = 


subject to the. right- -of-way, which’ was only: a limited fee based on an implied 
condition: of rever ter in’ the event. the company ceases to. use ‘or retain: the land 7 


~ for’ the. purpose for. which it: ‘was gr anted. . The company. cannot ‘dispose | of any ce 


part of the right- of-way and if it is abandoned or forfeited, the reverter men- 


tioned above will be to the legal. holders of. ‘the land subservient to. the. right- “ — 


“ of-way. - -It will, therefore, be necessary for the State to furnish a ‘quitclaim 


i _ deed. to the: minerals in the SH14 sec. 86, T. 18 N., RB. 115-W:, because ee 
° minerals. were reserved to the State by the deed mentioned above.. 


The State has appealed. and assigns error— ; 


: “ in that the State’s. application for exchange was. based on ‘equal. acreage “and =. 


as subsection (ce) of Section 8. of the Taylor Grazing ‘Act approved ‘June 28, - 


1984 (48 Stat, 1269), as amended by the act of June 26, 1936 (Public No. 827)... 


7 provides that “When an exchange is: based on. lands. of equal acreage and the. 
Ss selected ‘lands. are. ‘mineral in. ‘character, | the patent thereto shall contain a 
reservation of all minerals. to the United States; and in making exchanges ore 


> paleo acreage. the Secretaty: of ne Interior is. authorized. to cane title to i 
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’ | offered: lands. whieh, are mineral in character, with. al. mineral reservation to aur 


the State”, there should be no question as to the title to the mineral rights : 


-_ 7 | and it was WE ong to require title to. said. mineral rights. 


: Tt requests an. opinion’ as. to. the final dispositiai-« of the title é6 the - =o 
surface and mineral in and to the land in the right-of-way in case — 


of abandonment or forfeiture thereof and that its deed be. accepted _ ae 


without the requirement that a quitelaim. deed to the minerals i in ‘the es 


| -right- of-way be tendered. 


_ The holding of the Sommisiongr hae ‘hs estate of the sailroad 
company i isa limited fee on an. implied condition of reverter in the |. . 


event the. company ceases to-use or retain: the land ‘for the purpose oe 


for which it was granted, is: in accord with the holding in #. A. 


7 ~ Crandall, 43 L. D. 556, which following the doctrine announced in 
Northern Pacific Railway Company v. Townsend, 190 U. 8. 267,.so 


| characterized the estate of that company in its ight: of-way under — 
its grant. The grant of a right-of-way to the Union Pacific Railroad~ - 


- Company is contained in a land grant act similar to that granted to 


the Northern Pacific Railroad’ Company, and upon comparison of 
the two grants there i is no good | reason for believing that there is any — 
‘difference in the. character of the estate in a ment -of- “way granted 
under either of those grants. 

In the case of Great Northern Réshoay Oia. ve ‘United States, = 
815 U. S. 262, the Supreme Court of the United States held the general’ 
right- of ae statute (act of March 8, 1875, 18 Stat. 482), ¢ granted only 
‘an easement, but upon examination of the opinion in that case nothing 
is seen that manifests a change of view .as to the character of the’ 
estate in‘rights-of-way conveyed by the earlier land grant acts to the 
railroads,:- The Court said that beginning in 1850 Congress had 


~~“ embarked on’a policy of subsidizing railroad construction by lavish | 


grants from the public domain, the act of J uly 1, 1862, here in ques- 
tion being mentioned in the footnote as one of the examples of such 


Hie Haas ‘grants, with the observation that: 


ane view of this. lavish policy of erants: from the. pone domain ‘it: is. not — 


aes surprising that the rights of. way | conveyed. in such jand-grant. acts haye- been. 


: . “_ held to be limited fees. - Northern, Bene Ry. Co. ve Townsend: 190 U. 8. 267. ; he 


Further. along i in. the opinion it is said: 


st When Congress made outr ‘ight grants to” a railroad of alternate sections of 7 


4 public lands along: the. right: of way, there is little reason ‘to. Suppose that. it e 
a siptenaed to ‘give only an easement in the right of way. granted. in the same act. . 


The holding that. only an easement for. right- of-way was granted | 


under the general right-of-way statute was placed on the ground that - =o | 
& there had: yea A. change of congressional . policy. from that which 
ie actuated the earlier special g grants to. railroads. ‘The | recent decision as 
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a 7 ofthe Stipreme. Couit mentioned i is aoe Siysideiea as - applicable to. 2 ae 
. | the rights-of- -way granted under the act-of July 151862. Theholding we 
. of the Commissioner as to the character of the estate in ‘the ce “of- einen 


- way. in question is therefore correct. 9 3 
‘The grant of the numbered eel Sections to. ‘the. State by the 


act: of J fuly 10, 1890, does not. apply, to. land “sold or. otherwise. dis- f | 


a posed | of.” If ie State therefore acquired. the land purporting to be = 


conveyed. by its. proposed deed under. that. grant, the grant conveyed. i 


os no) right, title or. interest. in the right- of- -way and: therefore, the.deed ~ sie 


| : would te ineffectual to. convey any such right, title or interest. On” a oe 
7 the other. hand,. if the State acquired. the. land under the grant. Oboe 


fecal january 25, 1997, SUPTAy the provisions. of subsection (c) of its grant- 


: ‘: ing clause, as: amended by. the act of. May 2, 1982 (47. Stat. 140), ex - 
ae cluding from the provisions of the act, among other: lands, those 


— “subject. to. or. included ine any valid: application; claim, or right i. es 
- initiated or held under any of the existing laws of the. United States, peg ae, 


|-unless or until such, reservation, application, claim, or right is e@-. 


2A), tinguished, relinquished, or. canceled, a ad [Italics supplied], ; = oe, 


_ “might. mean that the grant -would take effect upon a railroad. right-— ae 


+ of: -way extinguished by. forfeiture or. abandonment, were it not. for. es , be 

~~ the provisions: of the-act of March 8; 1922 (42: Stat. 414). So faras 9.000.” 
.-- . the question as to whom the land ‘is to go upon the extinguishment ee 
-of the railroad’s right-of-way is concerned, the act of 1927 is general 


: ae an that it. relates to. extinguishment of all types of prior rights and — i coe 
Boe claims, whereas the act of 1922 is quite specific j in that it relates only 


to extinguishment of railroad rights-of- “way. The. act of 1927 does . - 
E not expressly purport to. repeal the act of 1922, nor is there any neces- 3 
. sary inconsistency between the two acts.- Therefore, the 1927 act. will ee: 
is ‘not. be construed. to. effect a repéal of the 1922 act. . United. States ve. = Gale 
<< Niw, 189 U. S..199; Ba parte United States, 226, 3 a S. 420; Rodgers" a 
a ve United States, 185 U.S. 83; Washington v. Miller, 235 U. 8. 422... ane 
So far as pertinent here the act of 1922. provides : Eee ee a ~ 


That whenever public lands of the United States’ have been or may be ne printed pam Ge 


. ote. any railroad. company for use. as. a right of way. for its railroad or as. sites | a gar 
Be for railroad structures, of. any: kind, . and use: and occupancy. of said. lands. LOE oe. 


such purposes. has ceased. or. shall hereafter. cease, whether by forfeiture Ole hat 4 


a : by abandonment by said railroad, company. declared or. decreed by a. ‘court. Of 4 


-. eompetent: jurisdiction” or: by Act. of Congress, then. and thereupon: all. right, sess ee 
title, ‘interest, and estate of: the United States: in ‘said. lands. shall, except. such eos eee Raeae 
is . part. thereof as may be embraced ina public highway. legally established within. a 
“+. one-year after the. date of said decree: or ‘forfeiture or abandonment be trans- 
ferred. to and: vested in any. person, “firm, ‘or corporation, assigns, or successors — ete ee 
_ in. title‘and interest to. whom or to which. title of the United. States may have = 
| been 0 or. may, be. granted, conveying. or " purporting to convey the. whole, of the | oe 
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| ieee: subdivision or. subdivisions jraveted: or y atc ayied by. St qed ) 


- yailroad str uctures of any kind as aforesaid, except lands within a municipality = 


7 the -title. to. which, upon forfeiture or abandonment, as herein provided, shal. 
—.. vest in such municipality, and this by: virtue of the patent thereto and without - . 
the: necessity ‘of any other or further conveyance or assurance of any. kind or | 
nature whatsoever: * * * Provided further, That the transfer of such lands 
shall be subject to and contain reservations in favor of. the United States of — - 
all ‘oil, gas, and other. minerals in the land: so transferred and convey en. with Races § 
Dis a right to. prospect for, mine, and. remove same, — one 2 een 


As this act provides for the vesting of title i m the’ land j in aie ht ee 


 of-way to the person, etc., who holds the title tothe land crossed by 
the right-of-way at the time of its extinguishment with reservation of 
.° the minerals to the United States, the State would acquire no interest  ~ 
in the right-of-way under the act of 1927. Whatever interest in the 


i _right- -of-way the State could acquire would be only under the act. a a“ 
of 1922. But since the State, by its -deed to the United States, divests 


itself of the land crossed by that portion of the right- -of-way here’ 

_ involved, the State could thereatter: not secure. any ‘interest therein 7 

under the act of 1922. | _Z 
The State has, therefore, no pecan interest in the right-of-way. 


 and:-after the proffered deed is accepted it will not be able to acquire 7 


any such interest under the 1922 act in the future. Hence, the deed. 

conveys none and the reservation of minerals affects only: such lands 

‘as are actually conveyed. | 

. + As. to the question whether, the form. of. the deed, in ee avent : 
che right-of-way were abandoned, would cast’ a cloud on the title of 


. _ the United States'as to any minerals it may contain, it is observed 
that the deed conveys the SEY, Sec. 36 subject to the right- -of-way, | 


~ and.as the disposition of the land and minerals therein-upon the ex-  - 
tinguishment of the right- -of-way is governed by the act of March. . 
8, 1922, it is not believed that it is ambiguous as to the area in which 


oe i purports to reserve the minerals. There does not seem to be any 


i - found regular, tl ane. selection ae be approved. 


_ disagreement. between the State and the Department as ‘to. proper 
construction of. the deed. The possibility. of any controversy as to. 
purport. and effect: of the deed seems, therefore, very remote. . | 


The. decision. of the Commissioner ds reversed and, if otherwise oe 


"CITIZENSHIP ‘STATUS OF PUERTO RICANS UNDER’ THE 
_ NATIONALITY. ACT oF 1940 : 


_ Opinion, September. 24, 1942 


ee ve | Reversed. es 


. Posmt0 Ricans—CmizensurP Srarus—TREaTy ‘Paovistons—Oncante | Acrs— ee 


Nagionariry Act or 1940. Ah, tesa ke 


we ae lee - oITWzaNSEIP STATUS OF > PUERTO. RICANS Ces 185 os 


oi _ September. oh; fare coe! 


“AY person’ porn | in Puerto Rico of native parents prior to its. cession by. ‘Spain! oF 
to the United. States. under the treaty of peace ratified on April 11, 1899, . - 


- who:did. not elect. thereunder to remain a subject of Spain, became a citizen : 


i Z . of Puerto Rico-under. the provisions of the Foraker. Act of April 12, 1900. es 
ae (31- Stat>77, 79, 48. UW s. AG: sec. 733), and’ acquired the status of: anatural-— - See 
=e ized. citizen. of the. United. States under the provisions. of. the J ones Law o _ 


of March 2, 1917 (39 Stat. 951, 958, 8 U. 8. C.-sec, 602, note). 


te Pomxo Rucans—Orruzensure ‘Sravus—Narionaniry Acr oF 1940—Brenor 1 OF : 
~ ABSENTEEISM. i ae BO * 


| oh Puerto Rican who. has become a. mataeaized United States citizen in the he. . 
; es e. aforementioned. manner. is subject to the provisions of ‘section 404 (¢) of 
_/.° the Nationality: Act of: 1940. and: hence will lose his nationality if he has... 


, _ resided. continuously | for five years” in. any foreign state, unless he returns 


“to-the. United States before two. years after the date of the approval: of hoe 
that act. Deh g Lous a : i 


Conny, Assistant Solictton: , : i, 3 


Reference i 1s made to your “ Featataaiy Goiretaryy ‘memorandum of | 
August 29, requesting my suggestions on certain enclosures - concern- 
ing the. citizenship status of Mr. Alberto V. Malaret, of Puerto Rico, 
Sti presently of Havana, Cuba. I- have reviewed the copy of: the letter 
of August 14, addressed: by Mr. Malaret to the State ‘Department . 

and transthitted: to you. by. Dr. Tomas Cajigas, of Washington, D. C. 

Dr. Cajigas requests your: opinion concen certain udneen raised 

by Mr. Malaret. o e 
Mr. Malaret’s Jottar states that: nee was. home in Sens Rie on May os 
| ae 1892, of Puerto Rican parents. While he does not so indicate, it” 

appears: ‘that: his parents. were subjects | of Spain, residing i in Puerto 


Rico at the time of his birth, who, under the provisions of the treaty ae Hae 
of peace between the United States. and Spain, ‘ratified on April Tie. ae 


1899, did not formally elect to remain Spanish subjects and thereby a 


~ ecame citizens of Puerto Rico. It appears that Mr. Malaret. has lived ; 
for some time in Havana, Cuba, where he conducts an insurance — 


Fe business, and that he is concerned over: the citizenship status of native’ . 


Puerto Ricans who were born prior to: April 11, 1899, who: have be- - or 
A come naturalized citizens of the United States, but who’ are now living. en 
“abroad, in view of certain provisions: of-the Nationality: Act of 1940. 


-'The question for consideration is whether the United States citizen- 


- . ship. conferred: upon native Puerto Ricans under the’ ‘treaty. with ; 


| Spain, ratified on April 11; 1899, and subsequent legislation enacted _ cee 


a by the Congr ess of the United States, gave them the status of natural- ae 


ized citizens, thereby. making them subject to the provisions of: the - 


~ - ‘Nationality ‘Act of 1940, particularly section 404(c), which provides } : - a 
_.. that naturalized citizens ‘of the United States shall lose their national-.. ee ee, 
= ee by residing continuously for five ee in any other foreign state. | 
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Tt is my opinion iia Mr. Malaret j is a fontaralioad’ citizen of the er 


“ : United. States and that he therefore 1 is subject to the provisions of the , . ae 


Nationality. Act: of 1940. . _ Accordingly, if he has failed to return to | 


the United States within two years-after the date of the approval, of. : ; : | 
z that. act, after. having resided continuously for five years in Havana, ee 
Cuba, or: any other. feelin. uae he will Jose, his United States tad” 


: nationality. Pere on, 


The pertinent. statutory provisions en’ ihe: United: States = e 


citizenship status of Puerto ‘Bigans : in Mr. Malaret’s circumstances 
| are as follows: e. = : , | 


Article IX. of the: treaty. of peace betiween oe United ‘Skates and 7 


Spain, ratified April 11, 1899 ( 80 Stat. 17 54), providing. that—~ 


os ‘Spanish subjects, ‘natives. of. the Peninsula, ‘residing in. the territory - over CF ied 
a which Spain by the present treaty relinquishes or. cedes her sovereignty, may : 


remain in such territory or ‘may remove therefrom, retaining in either: event | 


pases all. their rights. of. property, including the right’ to sell or dispose of: such i 


| property, or of its proceeds ;_ and they: shall also have the: right to carry on. 


.. their industry, ‘commerce and professions, being subject. in. respect thereof to. - 
‘ - such laws as. are applicable to other foreigners. In case: they remain-in the - ~~ 
_ territory they may preserve their allegiance to the Crown’ of: Spain by. making, Tee 


‘before’ a court. of record, . within. a year. from the. ‘date. of the exchange of 
ratifications. of: this. treaty, a a declaration of their: ‘decision to. preserve: such px 


allegiance ; in default of which declaration they shall be held to have renounced et | 


it and to have adopted. ‘the nationality of the territory in. which they may ape ee 


- reside.. The civil rights and’ political status of the native inhabitants of the < 


territories hereby coded: to. ane onlves. States | shall be. determined oy the | 


aes eagoee 3 


Se The Organic A Act of Puen Rico: donimioily: oe as ahs Foraker i | = 7 
an Act (act of April 12, 1900, 81 Stat. V7; 48 ie 5. C. sec. . T31, et. se de 2: 


- providing i in part as follows: oa 


SEC. 7. . - That all inhabitants continuing t to denias Pheratie whos were , Spanish ee 


: subjects on: the eleventh ‘day of April, eighteen hundred ‘and. ninety-nine, and a 
, then resided in Porto Rico, ‘and their’ children. ‘born’ subsequent thereto, shalt 


‘be’ deemed and held to be ‘citizens of Porto Rico, and as such entitled'to the _ 


protection of. the United States, except such’ as shall have: elected. to preserve * 


- their. allegiance to the Crown: of Spain on. or before. the eléventh day ‘of. April, e 4 Bs 
nineteen hundred, in accordance with the provisions of the treaty of peice 


| between the: United States and. Spain entered into-on the eleventh day of April, | 


‘eighteen. hundred and ninety-nine ; and they, together with- such citizens of:the "~~ | 


“United ' States as may reside in Porto. Rico, shail constitute a body politic under. 
2 the name of ‘The People of Por to’ Rico, with sore ont powers : as s hereinafter 7 


oo conferred, and with power to: sue and be sued as. such. 


“rhe present Organic Act of Puerto Rico, ae ee as ; the = = 


he ie Law (act of March 2, 1917, 89° Stat, 953;. 8 U. Ss C sec. 602 a at 
“a ee) ) ; br oviding j in. part ¢ as : follows: 
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"September 24, 1942 


“SEC: fe “phat ‘al ‘citizens’ of Porto Rito; as defined ce section seven. of wes 


| Z ~ Act: of: ‘April twelfth, nineteen hundred; “temporarily, to provide revenues | and : 7 Hee 


a. civil: government. for Porto Rico, and. for other. purposes,”’. and. salts natives of: 
~ Porto ‘Rico who. were: temporarily. absent: from. ‘that island on Apr il eleventh, - 


/ _ eighteen hundred and ninety-nine, and have since returned. and are perma- - a 
-o Nently- residing in that island, and are ‘not citizens of any foreign country, are | a | 


“hereby, 4 deblared, and. ‘shall be deemed and. held to be, ‘citizens, oe We United. 
: States. [Italics supplied... He Rae ey ete ara ae 


‘The aatalitg. Act of 1940. (act ot ‘October 14, 1940, BA 4 Stat. 31, 
8 B.D. Ss. C. sec. 501, et seq.) providing i in part as follows: _ 


“SEC. 404. A person who: has become a national by. naturalization shall lose nee oes 


‘his nationality. by 


(6 nese = Aiveivoqze 8 any vant ees ce * ye oe 


” Sea. 409. ‘Nationality. shall hot be lost under: the. provisions cof section “404 a 


oF o* * of this. Act until the expiration of two years following ‘the date of the ae 
. Approval, of this’ Act: * 3 ae ewe eS | : 


On the basis. of tha. ene eubu ted, iti ‘appears. ae Mr. 
- Malaret: and’ his parents ‘were native inhabitants: of and’ residing: j in. 
'-Puerto Rico: on April 11, 1899, when. the ‘treaty of peace between. the 
- United: States and’ Spain. was ‘ratified. ‘There is no. evidence that, 
in accordance with the treaty provisions, his par ‘ents elected to. remain” 
~ subjects of: Spain or that. he: so elected. upon. reaching: his majority. 
Tt seems clear, therefore, that’ wider: the provisions of: the Foraker — 
_ Act of 1900, ‘supra, Mr. Malaret: became: a citizen of. Puerto Rico. and 
that. he: later. attained United States citizenship under the ‘provision — 
of the J ones s Act of 1917, ‘SUpTa,, to the effect that. “all. citizens of Porto | 
«Ries shall be deemed and. held t to 0: be 6 citizens of the United — 
“States” Hg 


" Seetton7 101 1a) a the , Nationality, Kot OE 1940 defines: ‘the: eg 


=Saational”, as. meaning “a person owing: ‘permanent. allegiance. to.a  e 


-state.”. Section. A101 (¢). defines the term “naturalization” as-meaning - 


the. conferring of. nationality of a state upon a person after birth.’ 


[tallies supplied.] © ‘Tnasmuch as: Mr. “Malaret’ was born prior to. the 
cession by. Spain. of Puerto Rico to the United. States and attained — 
“his United. States. citizenship under the. treaty: of peace ‘ratified Apsl 
‘11, 1899, and. subsequent. legislative enactments, it appears .to. ‘be. 
established. without. question. that. he is a “naturalized” citizen or 


“national”. of. the. United. States. ‘Section 404(c): provides: in. U-. a: 


= alien: Janguige. that. a person who has become. “a. national. by. 

- naturalization”: shall. lose his. nationality, by ‘ ‘residing. ceunuceag 

for five: years in any. other foreign state See Since Mr. Malaret_ 
4 ee : 0920594815 eee aead she asa pA ey Pe, Cy - ure sds 1s 
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ie a naturalized citizen, it follows that he is subject to the provision — 


Woe eo of the act. 


Tn view o Ge eoepoiig it is my opinion ‘ie: since Mr. Malaret | 
is a naturalized citizen of the United States, and therefore subject to. 
the. provisions of the Nationality Act of 1940, he will have Jost: his 


United States. nationality by residing continuously for five years in 


‘Cuba unless he. returns to the United States before two years after _ | 
the date of the approval of that act, or October 14, 1942. re 7 


ROY EVERETT LADD 
| Decided September 25, 1942 


Mn TARY ‘SeRvice—Sonprers’. AND: Sarions’ Cwm Ruuer ‘Acr or 1940. 


Applicant for homestead entry entered military service while an appeal was rae 


_ - ‘pending- before the Department from the decision of the Commissioner... 
of the General Land Office rejecting his application. Held, (1). where an. 
See appeal. is filed and: perfected by an applicant for. homestead entry, prior nas 

. to his: entrance. into the military service, action on the appeal in: the regular ig 


eed cour ge is- not stayed by notice. of military service ; (2) in ‘order. ‘for admin- ‘ 
a istrative action ‘to be suspended . in a_ public land proceeding involving a 
me “person in the military service it must appear that if action: is taken. in 


os the: regular™ course the ‘initiated or acquired rights. of. such a-person. may;. | oy 
by. reason of the fact-that he is in the military service, be. prejudiced 
_ ‘thereby 3. (8): ‘where an “applicant for homestead entry ‘in. the ‘military a5 
| oe service is entitled by. departmental regulations ‘to a rehearing but,. before 2 = 
__ filing and perfecting a motion for rehearing, he requests that final action... - 
as on the entry’ be. suspended during the period of his military service, action 


:. on the. rehearing will be suspended : during. the. period of Dnilitary: service, c, 2 
i unless the applicant ube ancony elects to proceed with: the: case. 2 during co 
his: service. period: . , eae aes eee 


co Cuarman, Assistant Seoretary : 


ee ~ Roy Everett Ladd filed : an appéal; ania: ies une ‘93, 1941, ‘groiit the 
. dscision® of the Acting Assistant Commissioner of the General Land 
. ‘Office, dated January 10, 1941, holding his application for homestead - 
entry, Las Cruces O577 38, for rejection: The “Acting. Assistant: Com- 
missioner held that. the land’ in question is more valuable for the 
“production of native grasses and forage plants than. for. the pro- — 
duction of | agricultural: crops. -.On_ appeal: the applicant ‘submits: 
in: support ‘of his application his. own affidavit andthe affidavits: of: — 


a ‘two-farmers ‘in the vicinity. These affidavits state in substance that’ 


a the: land is more’ adapted for agriculture than ‘for: grazing. and’ that — } 
| beans have: been successfully grown on. ‘similar Jands i in phe vicinity. ae 


pec : = a ; - ane es “ROY EVERETT LADD = : Pe shea: i : | 189 PGi 
| ne | ‘September Lt) ee ee 


a i. dat a5 Fuly. 10, 1941, ‘from cere Hateh, 1 i the “Goniiiia’ | 


| “3 ‘sioner of the General Tang ‘Office, states that. Roy Everett. Ladd is. _ 


now in the armed. services of the United States. The Senator also. : 


a states that he received. a ‘communication. from Private Ladd i In which : - ; . ise 
a the. applicant. expresses the belief that he should be given considera- ee 
- tion under the Soldiers’- -and Sailors’ Civil Relief Act_of. 1940, “to 


. - the: extent that final disposition of his ‘spplication 1 be withheld until fees 
ne his release from military service.” -_ 


Section 501 of the Soldiers’ and Sailors’ Civil Relief Ket of 1940 Oo 


cr Stat. 1187, 50 U.S. C. sec. 561), provides: 


(1) No right to any lands. owned. or controlled by the United States initiated = : 


or acquired ‘under any laws. of the: United ‘States, * * * Dy: any person _ 
prior to entering military service shall during the period of such service be 
forfeited or prejudiced by reason of his absence from the land. or. his. failure 


" to. perform any. “work or make any improvements there eon or. his failure to- don? 


- any other. act required by or under such ‘laws. 


Whether or not a “right to any: lands” has Boe initiated. by the ap- ae 
plication for classification and for homestead entry. is the. very ques- 


_. tion which the appeal raises for determination. 


| _ Unquestionably the act. contemplates that action on: applications. 7 

to. make entry may in certain circumstances: be taken. during the 
‘period of military service. Sections 502 and 508 of the act fix and 

define rights of applicants who enter the military service and. whose. 

- applications “may thereafter be allowed, is and, section 507 of: the « act ee 

provides that : ve oe ee ae - 

. Nothing in this article shall be sonstried: to limit. or affect. the right, of a . 

ih person in military service to take any action during his ‘period of ser vice which ss 


may be authorized by law or the regulations of the Department of the Interi ior 
-for the perfection, defense, or further. assertion of rights initiated. or acquired . 


‘prior to the date of. entering military service, It shall be lawful for any per: ‘son sat de 


Tet while in. such’ service. +o make. any affidavit. or submit any proof. which may be ee 


7 required. by law or the practice Or - regulations. of: the Gener al ‘Land: Office in 

is conection with the. entry, perfection, defense, or. further assertion of any: 99... 
rights. initiated” or acquired’ prior to: entering ‘such service, before the officer aes 
in immediate command and holding a commission in the branch: of the service 
in which the-person is engaged. - ‘Such affidavits Shall be. as binding. in lawand - | 


se with like penalties. as if taken before a ‘register of a. United. States Jand- office. | a. 


The Secretary of the Interior may. issue rules and regulations 1 to’ ‘effectuate cae 


the purposes of sections 501. to. 512, inclusive. 


‘Since: section 507. provides that. persons in ithe. jnilitary a service: ‘may : = 


take action in “defense, or further assertion of rights | initiated | or... a 
| acquired prior to the date of entering military. service” it seems clear 
that it was contemplated, at least in cases where such. action-is taken, - 


= that the Department may: consider the case on its merits and take og 
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- appropriate, action: Te seems “equally lear that where an ‘appeal. or, 
_. .-other action is taken’ by ‘a party to a proceeding before he enters. the 

military | service and he has performed all those acts requir ed or per- 

mitted before administrative action. may. be. taken, the: Department; a 

2 should, an the regular course, consider and dispose of the matter on. 
ae its merits. “In other words, in order for administrative action: to be pes 

"suspended ina ‘public land - proceeding. involving a ‘person in the 
, ~ mnilitary: service ‘it must. appear. that if: action. 1s. taken i in the regular |, Ges 
course the initiated or: acquired rights of such a person may, by. reason 


| of: the fact that. he is in the military: service, be prejudiced thereby. 


Oe The present appeal appears to have been duly filed and fully per- 
Pe fected: prior to the date that the applicant entered the military service. — 
Tt has not been suggested ' that the appellant. desires or intends to. sub- | 


a mit ¢ any. further showing on the appeal. There seems to be no. reason, 


a Saag why: the appeal should, not, per taken ‘Bp: and consider ed on. its e 
The Office of eer Utilization; of this sare one after it ideally 
oo “considering the evidence. now. in the. record, recommends. that the 

i ‘decision of the General, Land: Office be. sustained for. the serene ; 


a reasons 


4 The | area : involved: in? this -gntry is ocated in a. . semi-arid ‘seetton. of ff New: | 


Mexico where: irrigation. is essential in. securing sustained crop production. 
o No. water for: irrigation is. available at a. reagonable ‘cost. -While the 


| average ‘annual. -precipitation . ‘is. ‘between iB ‘and 14 inches, there have ‘been. - 
a number of ‘years. ‘when the precipitation. was less than 10. inches. and » some-. 
times as. low as 3 inches. -Furthermor @; it. is largely deficient. duri ing the: ‘grow- 


ing season. y 
7 3. “Type of soil is a sandy Toam of voleanic composition, highly erodable when 
cultivated or denuded of a protective cover. “a : 

4, The land is unquestionably marginal in ‘character for profitable Seodne: 


Ea tion of agricultural: crops: ‘and a. well- ‘sustained livelihood. Dry farming in 
oie such areas is a hazardous undertaking. and would be. detrimental to the Soil. . 


ee Tt view of the recommendation’ of the Office of Land: ‘Utilization, - 
Pa and the reasons. given in Support thereof, the decision of the General. = 

| ~ Land Office 1 is affirmed. te Ct hoo oe cs 
. This action: is, however, Heh ‘final’ since the Sa pliatt a this rioht 
by” reason of the regulations of the Department, to file‘a motion ors 2 


= rehearing. - See’ Rule: 83 of the. Rules .of Practice (43 OFR’ 221.81). 


Aen. applicant: should receive full opportunity to submit on a motion -, 
for rehearing such additional facts and further evidence as may be 
ae obtainable tending to show that the land is suitable for the purposes 
_ stated in the application. Unquestionably, an applicant inthe mili- 
ee tary service ‘would be handicapped during the period. of his: service 


in securing ; further evidence to support, his a and might —— 


Li MBB aoa ° MINE AND SMELTER SUPPLY: Co. es at ie 


iter a Satheraise brefiidiced! i fe thietsto it ‘Gaal: ‘action, were ek 


a taken i in. the matter. during such period. In fact, circumstances may oe 


‘be such as to preclude. al. applicant j in the service from filing a motion | 


| for rehearing until after his release, and section 501 of the relief. act - es 
excuses. the failure to do any act required by or. under the law. during OSs 


5 » the service period.” ‘Consequently, it is believed. that. in the. pr esent aoe 
~~ ease'the applicant’s. request. that final disposition of his application | bes Ge 


: - withheld until his release from the military service should’ be granted. ee es : 
Further action on the application ‘will.therefore be suspended dur: 


ae ae the period of military. service, which, according to the act, “shall. - 
ae terminate at the date of discharge from: active service or. “death while. 


a ‘active service, aa no. case, - later | than the date, when this. ate : _ a 


; ceases to bei in n fore ce.’ 
é - | : “So Ordered. 


THE MINE AND SMELTER, SUPPLY COMPANY 
oe | Decided October Ee Aoqe 


Conmmacns—Danaces—Lrquinarso—Sirpacet Paoviston—Waar Constirorss ae 
SHIPMENT. oot sanseisele ak ay ee, ee eee oe : 7 


7 An assessient of. liquidated: ‘damages was: “made ‘bye ee Gontractitig® officer. oe es 
: >. for a delay of. 38 | days, 31 days: of: which. was on. the basis that’ delivery to a OS 
oa carloading ‘company : did not, constitute: shipment within the. terms. of a ae 


the contract, eld, that. the action | of the contractor, through ‘its: ‘sub- 


 eontractor, in relinquishing all.control over the equipment to the carloading 
“company and the: prompt: movement of the. equipment ‘by that company ~~ 
. constituted. shipment. , Liquidated. damages - fora. 381- day: delay: “between > 

| —aétual. yelinquishment tor ‘such shipment. and. ‘the contract. shipment date oS, 
Were. properly. ‘assessed. “The: assessment. for the additional | I- tay cores a 


: was, improper. and should be remitted. 
- Forras, Under Secretary: 


On April 30, 1941; the Bait of Reclamation: ae oid eo a coins: -— 


P alot ‘with The Mine and Smelter ‘Supply Company, | of Denver, oe 


: ; Colorado, for the shipment: of cer tain. cable equipment. ‘The contract. . 


3 required that. the equipment be delivered f.o.b. cars at Yuma, Arizona; 
-and that. shipment be made from Marion, Indiana, within:45 calendar. 


_ days after the date of the receipt of notice of award of the contract, oes 


“of which the contractor was: ‘advised. by. Bureau of Reclamation let- : Ss S 


ter of April 30, 1941; received on | May 1, 1941, thus establishing a ’ _ ae 


es _ shipping date-as ae. 15, 1941. Sere oo 
ae -Complete shipment was mae fron Marion, isdiaan 6 ‘on eg aly: 16 re ae 
_ 1941, by the Universal Carloading and Distributing Company; Which: ee 


ae . consigned the: material to itself. at Phoenix, ‘Arizona. On arrival: mM. aa 


to 142 "DECISIONS, oF THE DEPARTMENT oF THR. INTERIOR “81 fe 


. = Phoenix, ies on. n Fly 23, 194i, the edaipinaht was 5 shipped; ‘a | ; a 
_ parently » ‘without ay to the Bureau of ‘Reclamation at anes a4 


oes Arizona. 


~The ies stieats in 1 making paptiene Seducisa liquidated : | 


damages at the rate of. $5 per day for 38 days, representing’ the delay — 2 


: ree between June 15, 1941, the contract date of. ‘shipment from. Marion, . 7 
ve Indiana, and J ie 23, the date upon which the equipment was shipped ~ 


by the Universal Carloading and. Distributing Company, from 
‘Phoenix, Arizona, consigned to the Bureau of Reclamation at Yuma, 


Se & es Arizona. By letter of September 10, 1941, the contractor protested — - 7 


; - the deduction of $35, representing 7 ‘days’ liquidated damages, con- | 
tending that the. shipment by the Anaconda Wire & Cable Company, oe 


~ its subcontractor, which utilized the. facilities of the Universal Car- 


loading and Distributing Company from Marion, Indiana, constituted - i 


aa “shipmen ” under the terms of the contract and that. therefore the — = 


is days’ time consumed in transporting the equipment between Marion, 
- Indiana, and. Phoenix, Arizona, could not be considered a delay Ty, 25” 


: | ‘shipment justifying the assessment; of liquidated damages. 


On March 18, 1942, findings of fact were issued by the contracting en 
~ officer. wherein. it was concluded. that the delivery of. the: equipment ake. 

> for transportation to the Universal Carloading and Distributing 
Company was not a “shipment” within the terms of the contract — 


(citing: 16 Comp. Gen. 918), and that. actual ‘shipment of the equip-. 7 


~ mnent was made from Phoenix, Arizona, on July 23, 1941, thereby ae ae 


| ; entailing : a, delay of 38 calendar days, for which liquidated ‘damages = 
were assessable, in a the absence of a reason excusable under the terms — 
of the contract. - | 


“2 The. contractor, by een. of Te 3 1949, ‘protested: this finding. te 
; It does not protest payment of liquidated damages for the 81-day = 
. delay prior to movement of the equipment from Marion, ces but 


as to the additional 7-day deduction, it contends as follows: 


We contracted ‘to ship from. ‘Marion, Indiana, and there is. no indication. in - 


. this. contract. that shipment. ‘could not be made. by. the Universal Carloading ; _ 
Company, therefore, we contend. that the. liquidated damages should be figured’ . 


on the basis of shipment, from Marion, Indiana on J uly 16. 


Tn support of his holding. that shipment from Marion, Indiana, ne -s : 
the Univer sal Carloading and Distributing Company, did not consti- __ 


: tute shipment within the terms of the contract, the contracting officer . | 
- cites the opinion rendered by the Comptroller ‘General i in the case of ~ 


the Maremont Automotive. Products, Inc. 16 Comp.. Gen. 918. 


elie this. connection reference is made to the Department’s letter oe 
of December 24, 1941, addressed to the Comptroller General, request- 


: ing. his opinion, 1 in view of his” decision in the M aremont C8, on) 


Shales “MINE AND. SMELTER SUPPLY. co. 8 Me 
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a specific questions concerning whether shipment ie ‘carlosding com- I. 


7 : panies: or similar forwarding agents. constituted “shipment” within ee aE 
- the terms of the Government’s contract. These questions were >» 
- ~ prompted by : an appeal, filed by. the Grinnell Company of the Pacific, er 
- from the contracting officer’ S. finding of fact on’ Bureau of Reclama-. = 


7 a tion contract T2r-10563, which called for shipment of certain equip- © - 


| ment, from Elkhart, ‘Indiana: ‘The Henry Weiss. Manufacturing Com- ) 


- ~ pany, of Elkhart: (the subcontractor of the Grinnell Company), deliv. = 
ered the equipment. to the: National’ Carloading Company : at Elkhart. poe oe 


YS : ; within the time designated by the contract: The equipment. went as | Gees 
: part. of a carload lot from Elkhart to Los ‘Angeles, California, where _ ae 


eat was delivered to the Santa Fe Railway Company for transportation Oat 


| -to-its final. destination. “The contracting officer’s findings, and. an 
Admiriistrative Finding (M. 30864), rendered. by the Department on. 


‘June 24, 1941, determined that shipment was made.as of the date of 


- delivery to the railway company, at Los Angeles, which was later. 
‘than the shipment date designated, and imposed liquidated damages. - 
accordingly. The Comptroller General, in an opinion dated February — 

17, 1942, 21 Comp. Gen. 776, decided in that case that his office would 

- allow the contractor’s claim for remission of the liquidated damages 

~ which had been deducted for the time consumed in shipment by the - 

National Carloading Company between Elkhart, Indiana, and Los 

a Angeles, California. The: decision. reads i in part, as follows: ° . 

In the instant [Gr inneil]. ‘case, the administrative determination that: the 


16. shower ‘cabinets were not. shipped until October 5, 1939, the date on which 
they: were delivered to. the :Atehison, “Topeka & Santa ‘Fe Railway . Company 


in’ Los Angeles, California, for shipment to Harp; California, was based upon 


the assumption that under the cited decision of: this office, 16 Comp. Gen. 918, 
-- delivery. to the National Carloading Company. did not. constitute shipment | 
within the meaning of eae contract Deo one pans the contractor’ Ss liability 
for delay in shipment: a d a 

The cited decision. Of this office dia ‘not hold that. the National Carloading : 
Company was not @ common. carrier. On- the contrary, it was: said in the 
7 ‘decision that: “under certain conditions, a forwarding agent is ‘as to a person 7 
; _ with whom he eontracts. ‘for. the: delivery of the goods, a common. carrier and 


~Tiable. as such’,-10 Corpus Turis 50”, but it was pointed. out that in that case 7 
~~ the forwarding agent, the. National. Carloading Company, was the contractor's < ae one 
. agent. for whose delays the contractor. was responsible, and that mere delivery a eye ene 


. to such agent did. not constitute shipment when there was a’ delay on the ee 
1 of: the. agent. in. bes ginning ‘the actual transportation of. the goods. . - 


_*.*  * The term. “shipment” . ‘has been defined as. contemplating. ‘complete ae 


es , delivery: of: goods by the shipper. to the carrier for transportation and it has “ eae on 
- been held that “shipment” is not made until the shipper | has parted with ali oe 


‘control | over the goods ‘and. nothing remains: ‘to be done by. him to complete . Sine ee 


; delivery. to the carrier. See. National: Importing. and: Trading Co: VW HAL Bear 


Noe 


: ie Co., 155 N. . Ee 343, B46, 824 Ti. 346; Alois see eB IE: River ‘Mills, Co. ve oe ao 


- i 
wo 
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\onioanes M., ‘St. P. GP. R. Co., 427, ay’ 115, TTT 3 and Arnold v. United States, ea, 7 


© 115 FF. (Qa) 523,527, ro 
It. is” ‘understood: that forwarding agents gensrally utilize. ire services of . #2 


_ common carriers, such: as railroad . and. trucking companies, which .are subject 
to the: regulations.of the Interstate Commerce: Commission, and that all goods © 


’ delivered to. such. agents are. of: necessity released to such carriers for transit S 


- to destination.. Even though a consignment. of. goods may be: shipped by a> 


as forwar ding: agent, as was the case in this. instance, such shipment. apparently . 


- presupposes - that the. goods. were released to*a‘ carrier, either .a Urata ‘OF | 


ee : trucking company, before shipment from the specified shipping. point. . wes 
&, - Therefore, it: follows ‘that,. as. a general rule in. this: and similar. cases, the oe 
date. of shipment. for the purpose. of fixing liability for. liquidated damages, is 


oe the. date on which the goods. are actually: released. to. the. railroad or trucking a oe 


-company, either by the contractor. or the forwarding agent, at the point spect Z a 
. fied in ‘the.contract for shipment. oa oe 
“In the. instant case the i aances of ecu: before thie: office indicates that a a 


Government bill of lading~No.. I-801818, dated September 11, 1939, with an 


all—rail routing from. Elkhart, Indiana, to. Harp,, California, was. furnished the“ 


- contractor for use in making shipment of the cabinets, The said bill of lading | | 


was transmitted. by ‘the. contractor to its. supplier, the Henry Weiss “Manufac- . 


turing Company, at Elkhart, Indiana, with an order for the cabinets, ‘and: fe 


| | shipment thereof was-made by the National Carloading Corporation asa part ; 
 of-a carload lot moving to Los Angeles’ where the contents of the car. appear ~ - 
to haye been distributed, the cabinets. being. delivered. to. the Atchison, Topeka a 


gs  & Santa , Fe Railway Company on October By: “1989, for shipment. fo. Harp, - 


- California, where they were received: on October re 1989. | 


While no proof has” ‘been - furnished as. to ‘the date ‘on “which ae cabinets vt 


actually were ‘released: by the National Carloading Corporation. to the. carrier ee 


"= oS ‘Elkhart, ‘Indiana,. the evidence of record - reasonably. establishes . that the 


: shipment actually, moved from. the contractor’ Ss shipping point, Elkhart, Indiana, i ! 

- within the time specified in the contract: for shipment. Accordingly, ‘the claim). 

_ 2) for. emission. “of the liquidated damages deducted from: the contract pr ice for a 
OG the cabinets will. be allowed in due course. [tallies supplied. oh ee 


‘In the instant case e the evidence of ee in the ‘Dicpietanadt. indie oe 


cates that the contractor agreed to make delivery f. 0. b. cars at _ fe 


: Yuma, “Arizona, and: to make. shipment from Marion, Indiana, 


“within 45. calendar. days after the date of receipt. of notice of award . 


2 --_ of the contract. The award of.the contract was made by Bureau 


| : of Reclamation letter dated April 30, 1941, which was received by 


the contractor on May 1, 1941, ‘thus. establishing: the shipping date. 5 : 
<i iae June 15,1941. The. material was delivered by the Anaconda Wire. - 


) i & ‘Cable Company. - (the: subcontractor of. The Mine and. ‘Smelter ~ ; 


- Supply Company), in Marion, Indiana, on July 16, 1941, to the’ 
Universal Carloading and Distributing. Company, he consigned. 7 


oo s-the: equipment ‘to itself. Upon its arrival ‘at ‘Phoenix, ‘Arizona, on 


July 23, 1941, the equipment: was shipped via Southern Pacific Rail- — 
way Company, consigned. to: the. Bureau of Reclamation at Yuma, — 


/ Arizona.’ se There occurred. a delay’ of 31 ‘days, therefore, between the: : Ls 


epee Ce eee ce “MINE AND. /‘SMBLTER SUPPLY: 0. ee oe 


October: 3, 1948 


25 ‘ Souttace date when: Sonate was ie. have ee and the ate: ee 
pe ie when the: equipment, actually . was shipped from Marion, Indiana. vires ok 
—- ~The contracting officer’s assessment: of. liquidated damages for this ee 
delay of 31 days, at the rate of $5 per day, has been accepted by 
the. contractor: without: protest: ‘The. ‘subject. of.this-appeal is the. = 
ie “additional | amount. of: $35 for: liquidated. damages. for the 7. days’ ee 


time consumed in shipment. between. Marion, Indiana, and. Phoenix, Pee: 


Arizona, assessed by the contracting officer on the ground that under | ee ie 


_ the decision i in the Maremont case, supra, “delivery to.a ‘carloading aa. 


~~ company is not a shipment. within: the terms.of the: contract, and,” : : ? 
Mo oa accordingly, that ‘ ‘shipment”? ’ ‘was not made’ until J uly 23, when the | - 


oa equipment was consigned to the Bureau. of Reclamation. ae ee ae 
. ‘While the detailed. circumstances: of. the uM aremont case were: @: not... guar 
~ pecited: 3 in the. decision, Tt would- seem: that the contracting officer’ Se 
understanding” of the: holditig in ‘that case is refuted by the un-- — 


~~ equivocal statement of the Comptroller General in the Grinnell case 
“2° to.the effect, that his cited decision i in the Mu aremont case did not hold a a 
~.. that the carloading: company: ed not. a. common. carrier,” but. “On eee 
. = the. contrary, it was. Said. a. - that. ‘under certain. conditions, — a a 
_.. a forwarding agent is “as to a person with whom he contracts for 2 
ee a the > delivery. of the: goods, a: common. carrier and: liable ‘as. such”, a ee oo 
ae Despite the above- “quoted language, no- definite statement oe 


o vas ‘nade by. the’ Comptroller General: as to: whether and in: what og 


. circumstances he would consider ‘that delivery’ toa. ¢arloading: COIs ees 


pany or similar forwarding agent constitutes shipment. His decision ES . er 


inthe Grinnell. case, allowing remission of liquidated: damages which a ee, 

fe - were: collécted: under’ the. above-discussed interpretation ar the de: = ae -S - . 

.. -eision in the if aremont case, appears: to have been ‘based on the fact 5 1 
. that: the: ‘evidence of record: reasonably: establishes. that the equip- oe 


ment. was actually released to: the: transportation: company and that. = S 


-o “the: shipment’ actually moved from. the’ contractor’s’ shipping point aay 


3 ** * within the time specified in the contract for shipment.”” 
On: the basis. ‘of the. evidence, ‘in. ‘the instant. case, J find’: ‘that! alr 2 cok 


| 5 o | sontrol over the shipment: of. the. cable equipment. was: ‘relinquished — : — an ae 
en? Dye. the Anaconda Wire & Cable. Company. (subcontractor. of Thee 
ee “Mine and. Smelter Supply. Company) to.the Universal. Carloading — | 


and. Distributing Company, for shipment from Marion, Indiana, on : ; a : 


- ee uly 16, 1941, and that, the shipment. actually moved: from the con- ene Se 
we _ tractor’? Ss shipping: point 31 days. after the time. ‘specified i inthe con-- 
‘tract. for. shipment therefrom. . Accordingly, under.the terms.of the 
wee contract, the assessment. of. liquidated damages for 31 days’ delay ino Oe: 


shipment, a at oe ‘per: ays | was: ae “The assessment: of such Be a 


wot 
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| . damages fot’ ‘the additional tay. period was improper, in ‘the ef = 
fiber cireumstances,, and should be remitted. ate ent 
: 7 oe Y 7 So Cedi | 


“APPLICABILITY OF THE HATCH POLITICAL ACTIVITY: ACT 70 
~ OFFICE OF CIVILIAN DEFENSE. EMPLOYEES IN. HAWAIL.: 


- Opinion, October 12, 1942. 


oy Fepwran ‘Wicecovams—Hawate—Bocrioar Acrrvrrms—Harom. Poctrrear, Acrv- a 
TTY: “Act—Horntne. ELECTIVE TeRRITORIAL Oxrice: | 3 


| Employees of the- Office of Civilian Defense in the Territory of Hawaii, “pata 


from funds’ allocated to the’ Secretary of the. Interior from a special emer-~ : -_ 


_ i: gency. appropr iation made to the President, to pr ovide for emergencies. . 
‘: affecting the national security and defense: (55. Stat. 92, 94), are employees © 


ln Gt the executive branch of the Federal Government. and. accordingly are. *. 


... pr ohibited ‘by section 9(a) of the Hatch. Political Activity Act {act of | 
_ August 2, 1939, 58 Stat. 1147, 18 U. 8:.C. sec. 61h), as amended, from taking ~ 

. any active part in political management or in political campaigns. Conse: ~ 
; quently, they ° may “neither seek nor hold elective office in the Government 
ot the Territory of Hawaii. 


Graman, Assistant Solicitor : ~ 


Reference i is: made to: your [Direstor, Division of (enetories and 
Island. Possessions] memorandum of September 23: submitting ‘for 
opinion an inquiry from the Governor of Hawaii regarding the | 
| application. of.the Hatch Act to: certain. personnel employer by the. 
‘Office of Civilian. Defense in Hawaii. : 
- The Governor i inquires whether personnel of the Office of Civilian 


- Defense: in.Hawaii,,.who are. paid. out of: the. $15,000, 000 fund ae 


~ allocated under : date: of January 12, 1942,. from: the. Presidents 
Emergency Fund to the Secretary of the Interior for the protection, 


care and relief of the. civilian population i in the Territory of Hawaii, — 


may. hold or seek:elective office in the epvernment of the ee 
or a municipality thereof. 3 | 

It is my opinion that- such: personnel may neither geek nor hold hae 
elotine: office in the government: ot the  Temtory — Hawaii or a 


ae municipality thereof. 


_. The President by allocation icin dated J amaary 12, 1049, advised ~ 
7 “the Secretary of the Interior as follows: | = 


‘By virtue of the. authority vested | in me by the: provisions of the appropriation - : i 
ace entitled “Emergency Fund for the President”: contained in- the Independent _. 


i Offices” Appropriation Act, 1942, approved “April ‘5; 1941 [55 Stat. 94), I hereby. | 


mre et fre om the: sum of $100, 000, 000 bees: by. said appropriation s as follows: 


eign Es ke “Amount aaa 
- ahe. Seeretary 0 of the Interior $15, 000, 000 pe 


Madey > “HATO ACT, ‘CIVILIAN ‘EMPLOYERS IN HAWAII at | 


“October 12, 1942 


oe “to he ‘Sepended: by said Secretary, or ‘such. other } person or persons. as. ; may be oe - : er 
— designated for the purpose, for any and all emergencies due to the existing war eee a ee ee 


ot | conditions for the protection, ‘care, and relief as the. civilian bpopulaton) in a the s : 


Territory. of Hawaii. 


. The funds her eby allocated’ shall ‘available, for all necessary expenses in A ge 
ear rying out the above-described, activities, ‘including the procurement. of sup-- | 
plies, services, . and materials: without regard to Section 3709: of the. Revised | - 
_. Statutes; the advance of funds. without regard to Section. 8648 of the: Revised. a 

_ Statutes; the ‘employment: of personnel without. ‘regard to the civiléservice or “ as 
> -elassification . jaws: travel expenses. outside the United States without’: regard. 

>. to the Standardized Government Travel Regulations. and the Subsistence Ex- 
ee : ; pense. Act of. 1926 as: amended, and: Section | 901 oF the a of June 28, 1936 : gers a 
ete (49 Stat. 2015). : ee 
- Please ar range ‘for the necessary tr ranster of funds and advise the se Seeetany a 


vs of the. Interior. accordingly. pS a 


oe On March. ‘4s putsaant ¢ to. ‘thie. ‘above anthortly, ‘the’ ‘Governor et ee, 
= Oo Hawail was. advised by a telegram from the. Secretary. that he = Sia 
authorized ‘to. obligate. the funds thus: made available. ee 
-~ A-review of the’ circumstances ‘surrounding the allocation of the ee ae 
eae funds: under discussion . discloses. that they were derived | from. a 8S 
.- special fund appropriated by the Congress and made. available. Nog are a 
the President. for his use in emergency situations. - These: funds-are. 
in no. sense: to be regarded either: as a loan or as a grant to’ the’ we 
> Territory. of Hawaii.” “While the Governor of Hawaii’ ‘disburses the a ares 
money he. does not. act i in his official capacity as Governor in so doing, 
but acts. merely as the officially designated agent of the Secretary gate eee 
of the Interior for that special purpose. The. funds therefore Are 
not Territorial funds, but. funds of the executive branch of the 
— Federal. Government. under control of the Secretary of the Interior. |. ~ | 
_. Authority to employ personnel under the allocation letter likewise 
_ is delegated to the Governor. of Hawaii, but, as in the case of the = 
_. expenditure of funds, he acts as the officially designated agent of — ate 
_ the Secretary of the Interior and not in his. capacity as Governor OL. <2 
ee Hawaii. Persons employed under. this authority receive formal ap- oe ae 
_ pointments for an. indefinite period, execute oaths of office upon. 
entering on duty, and receive the benefits of the annual. leave and | an 
3 * getiremernit: acts, in the. sane manner: as other indefinite emergency _ Sea: 
: appointees: of the Federal. Government. ' “Moreover, it appears that mee 
_ the ‘action of the Governor in making such local | appointments oe 
subject to later confirmation by the Secretary of the Interior. ‘There-. cate 
- fore, even though the allocation letter provides that the. employment 4 
° 20 personnel may. be made “without regard to the civil service or 
bye classification laws,” it. appears: clear, from: the nature of their. em. Pe hs ao 
—“ployments, that. ‘persons: employed thereunder are ‘nevertheless Fed- © 9 
wie eral employees. And since snl are. paid. from. funds allocated: to ee oe 
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3 7 ies Sadae oe the ee on the \iinsaeguieiy Fund. for he . = 


ae ~ President,” it follows that they, are aaa doeke of the executive branch, 


= of the. Federal Government. ee e 


2,4 - Section 9 of the Hatch Act Ga of Angst 2, 1988, 53 | Stat, 1a es 
: 18 U. 8. C. sec. 6th), as amended, provides: io 


“See. 9. (a). tt shall. be unlawful for any: person. ‘enpiysad in- 1 the a ee 
: ‘branch ‘of. the. Federal. Government, or. any. agency" or. department thereof, CO | 
-- dase! his - official authority. or. influence for..the purpose. of interfering with. an : 
_-election-or. affecting the result. thereof.: No officer. or employee: in the executive _ 
IDE anch: ‘Of. the. Federal. Government, or any agency. or department. thereof, except a, ae 
5 part- -time. officer or part- -time employee- without compensation. or: with nominal es 


compensation. serving in: connection | with. the existing war. effort, other. than’ - 


rs ‘in any. capacity, ‘relating to. the. proctirement . or: manufacture of | war material 
fe shall take. any active part: in political management: or..in. ‘political . -campaigns.. 
| ~All such ‘persons. shall: retain. the right to vote’ as. they may choose. and. to 
express their opinions on all ‘political ‘subjects: and. candidates.’ ‘For’ the pur- 


“poses” of this. ‘section the: term: “officer” ‘or “employee” shall not ‘be. construed to. 
- include (1): the. President. and Vice. President: of the. United: States ; (2): persons 


| whose compensation. is ‘paid from the appropriation. for. the office. of the: Presi- ok 
co dent ;. (3) heads. and assistant heads of executive depar tments ; (4), officers who 
are appointed. by the President, by. and. with ‘the. advice and consent of the |. 


, Senate, and. who determine policies to. be: ‘pursued. by the’ ‘United - States in its : 


relations with Onsen: powers or in the. Nation-wide administration of Federal a 


laws. | ee ; sh 8 Bite 4 ; ee eee 
. (b). “Any person. iqicieting: the} provisions. of this section shall be. jmmediately = 


removed from the position or. office. held by. him, ‘and thereafter no part of the 


| funds. appropriated by any Act of Congress, for. such: ‘position . or office shall. be oe 


| cused: ‘to pay: the compensation of such person. a 


‘There appears no need of arguing that a a ‘person. who olds or ‘sooks 
: elective. office in the. government. of a. territory..or taunicipality .is 
= taking an “active part in political management. or-in political cam- 
~~ paigns.”. “Accordingly, such action on the. part of the. employees - 


: ein der discussion clearly. would violate. the prohibition. contained 


‘in the second sentence of section 9 (a) to the effect.that “No officer - 


= or employee i in, the executive branch o. the Federal. Government, OF «.: 
any agency or. department thereof. *. * shall take « any. active part . 


| on political management, or in. political o campaigns.” ‘While it, might ~~ | 
_ appear. that: this. section is not. applicable pecs. of the fourth © 


sentence of section 9 (a), which provides that. “For: the. purposes — of 


- this. section. the eee ‘officer’ or. ‘employee’ shall not. be: construed to * 


include * * * (2) persons whose compensation is paid from the 
: appropriation. fon the office of the President;” an examination of 
the appropriation language establishes that. the fund from which 
- the President’s allocation was made was not that. appropriated. for °. 


| Ae “the. office of the. President” but’ a special emergency fund “to: enable 7 
Seeks the President, through appropriate agencies of the Government, tO - 


eee Mey “INHERITANCE, RIGHTS OF INDIAN’ CHILDREN’: OdAO 


_ October Uy, 1948 


ae é provide. oe emergencies s affecting: the pice! security and. | defense oe 


ee and for each: and every, ee ae connected. therewith, ee “( 55 : es 
: Stat. 92, 94.) : ee aie sagt. See 
m4 “Section, Q: (by provides that! any person: violating the provisions — | 


of section 9 (a) “shall be immediately _ removed from. the. position. 
on office held by. him . hs ee - Section 15 provides \ee.ei us ot 
“SEC. 15. ‘The’ provisions’ Of this Act. which: prohibit’ persons to hon such. 


_ provisions apply from ‘taking any: active part ‘in. political management or in- : 
political campaigns. shall be. deemed to prohibit. the same activities on the part apet 
of such persons as the United States Civil Service ‘Commission. has heretofore: - 

ae . determined are at. the. time. this section, takes. ‘effect prohibited. on ‘the part OL 


. employees in the Classified civil service of the United States by: the provisions 


_ of the civil-servicé rules prohibiting such employees. from, taking. any: active 
sy ; part’ in “political management or. in political campaigns. ; 


ae Pertinent. rules of the United: States Civil Service: Come ona on . Re 2 
es dhs point. are. contained i in Civil Service Form. 1236, titled. “Political : 


Activity and - Political Assessments of. ‘Federal Officcholders and ; 
= Employees”, (1989), which h Provides, under r paragraph 2 34 in: b part, as oa a 


- - follows: 


: “In. view. ot the Bion leas of. es 9 of the act: ‘of cee 2, tae: ©, a 
ae [Hatch Act]; the incumbency. by. a Federal. employee of any. elective office what- =. | 
“ever under a State, Territorial, or municipal government “48. “prohibited, regard = 


¥ : less: of. whether: or not. the: Office | is: of such. character that its: incumbency was ; a 2 


: permitted te Wxecutive: order prior ‘to the enactment of: the” act. “ Ettaltes a te 


| “The , foregoing’ Iniiguaie establishes without’ ‘donbi that: a “Federal ae oo 
” employee of the executive branch of the Federal’ Government, orany 
agency or department. thereof, who either seeks or ‘holds'any elective - 
‘office: whatever under a ‘State, Territorial, or: yunicipal government, a 
7% “must: be. Hedy 2 removed from. the: Federal ‘position or. “office Le 
— held by. him. oe oe 
nit a 8 Accordingly, it is. my: ‘opinion: ‘that rjersannel of ae Office ‘of ae ce 
certains Defense «in Hawaii whose salaries are paid out ‘of the.» 
$15,000,000 fund allocated on-Jé anuary 12; 1942, from’ the President’s . 


= Emergency Fund ‘to the Secretary of the Tatorior for the protection, : ; ce | 
P| Care and relief of the civilian: population in’ the Territory of Hawaii, eee 
us may neither seek nor’ hold elective office in the Government of the ey 


‘Territory of Hawaii or a aaah ty thereof. 


“INHERITANCE RIGHTS OF LEGITIMATE. AND TLLEGITIMATE 
INDIAN CHILDREN | 


Opinion, October 1}, 1942 | 


Ja INpraNs—TximerTmitare: GunnbeenDuscenr: ‘AND. DistarsurioN—APPLIcaBIEaty 
OF Strate: Laws—StaTurory Consrrucrion. os eee oy Cea: 


a 150. _ DECISIONS OF THE DEPARTMENT oF THE INTERIOR 18 EDS | 


. ? “the : act of February 28, “1801 (26 Stat, 794, 795, 25 U. 8. ©. see. 871), did 


| not confer’ on. illegitimate Indian. ehildren such a ‘status of legitimacy. as. 
ee would. permit them to share. in estates of. their mone. kindred Ry st 
senting their. deceased mothers. | 


im - Legitimate Indian children Inay represent their. déceased. Pater eis was 3 = 
illegitimate, only if such. father. could have shared in ‘the: estates of. sees 


-- kindred. - | 
An illegitimate Indian. child ‘may represent - his deceased father in estates ot Zz 
. his father’s kindred. by reason of section ca of the act of Febr uary 28, eee 
(26 Stat. 794, 195, 25. U. 8. CG. sec, ee ef | ee ce, 


“Shion, Solicitor: ee 


| You [Secretary of the: Interior} oe ‘erated. my opinion as 
_ to whether, by reason of section 5 of the act of February 28, 1891 
| (26 Stat. 794, 795, 25:U. S. GC. sec. 871), certain persons may share 
in the estate of Milo J ‘acobs, deceased Colville Allottee No. S. 1923. . 
| ‘The estate consists of a trust allotment i in the. State of Washington. = 
.-- Milo J acobs ‘died in 1928, without issue. He was: ‘survived by a 
‘ wife, | a full brother, and 15 nephews and. nieces. It is the right of 
the nephews. and nieces to ‘inherit. which is here in question. 
Milo. J acobs’ mother was & Colville Indian who. was married to a 
white man. From this marriage. three ‘children. were born: Milo, 
_ the instant. decedent ; “George, who was living at the date of Milo’s 
death but. who died in 1930, and Emma, who died in 1915, prior to 
the death of. Milo, and. who 3 is Survived by an illegitimate. son, Isaac — 
Thatcher, whose father is unknown. “Milo Jacobs’ mother also had. .. 
? am. illegitimate son, by: a’ white man. . This: son, Barney Rickard, | 
. - died. in 1924, before: Milo’s death, ‘and left 14 legitimate issue. 
Two questions are therefore presented for consideration: _ : 
1. Is Isaac Thatcher, the illegitimate. nephew, entitled to inherit 
by. representing his predeceased oo a legitimate sister. of the. 


ye, decedent, Milo Jacobs? 


2. Are the 14 legitimate childien of Bartiey Rickard, dhe. pre- e 
: deceased illegitimate. half brother of the decedent, Milo. J apoE 


ae | entitled to inherit: by representing their father?.. 


- . Milo Jacobs’ heirs must be determined by you! j in ave with : 
os the laws of descent of the State of Washington, except as otherwise 
| provided by section 5 of the General Allotment Act of February 8, 


a 1887 (24 Stat. 388, 389, 25 U.S. C. sec. ol as. amended. The « 


= Washington law, so far as ‘material, provides: - 7 7 
‘Every illegitimate child shall be considered as an. heir to the person, who | 


ae _ Shall’t in writings signed in the presence of a , competent witness, have acknowl- 2 a 


: a Act of concer of June 25, i910 (36: Stat. 855, 25 wu. S.. C. sec, 372). ‘Lane Vv. 
ot ee Mickadiet,.241 OU. 8. 201. (1916) : Hatloweil v. Commons, 239 U. S. 506 aN: : Doon v. 
ee 268 Fed. 285 i C. A. 8; gee app. dism. 258 U8. 634 (1922), te . 
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edged t himself 6 pe the father of such child, ‘and shall in all cases be 5 cotaidered a 


| : as. heir: of his mother, and shall inherit his or. her estate, in whole. or in. part, 


ag the case may be, in the same manner. as ‘if le had been born in lawful = 


wedlock ; ‘but he shall not be allowed to. claim, aS representing. his father. or: ao 


mother, any part: of. the estate of his: or. her kindred, either lineat or. collateral, 7 


.. unless before bis death his parents shall have intermarried, and his father, 
eae after such. marriage, ‘shall ‘have. acknowledged him as aforesaid, and adopted yg 


him into his family, in. which case such child ard the legitimate children shall 
be considered. as. brothers and. sisters, and on: ‘the death of either of them intes~ 


ie tate, and. without - ‘issue,. the. others. ‘shall inherit: his’ ‘estate, and he ‘theirs, ag... 


“heretofore. provided in like manner as if all the children had. been legitimate, ~ “ua 


eye saving to the father and mother, respectively, their rights in the estates.of all.” : 


the: said childrén, as ‘provided. J heretofore in. like. manner. as if all had. been i a a 
a "legitimate? | (Italics supplied,] | ‘es . , Se 


. “There is’ “nothing in the Sere el io. idiots. that: Jeane ee 

7 Thatcher’ Ss parents ever intermarried or that the putative. father 
~~ ever acknowledged i in writing ' that. he was the father of Tsaac. Since 
under such circumstances’ illegitimates are. clearly barred. by the a 


~~ above. provision. from representing their mothers in estates of their : 


o . mothers’ collateral kindred, Isaac Thatcher may not inherit any part. 


ms of Milo a acobs’ estate unless ‘Congress has ‘provided that illegitimates.. 


may. inherit trust. property by. representing. their mothers notwith- 


. standing. the provisions of the. applicable. State law. on the subject. 2 


Section 5: of the. General Allotment. Act,, supra, ee that the . ss 


: “Bectotary of the Interior— _— - 


* #4 shall. cause. patents: to issue therefor | in the name of the’ ieee 2s nt . 


. which patents shall be of the legal effect, ig declare that the. United - States. 
does. and: will: hold. the land thus allotted, - * in trust: for: the Sole. use — 


and benefit of the Indian to whom such. allotment shall have been. made, or, in | is 
- ease ‘of. his decease, of his heirs according to the laws. of. the State or Territory shee 


where such land is located, * * .*: Provided, That the law of descent and ©". 


° partition in force in the State or ‘Territory where such lands are situate shall _ 


a apply thereto after. patents therefor have been executed and delivered, eRcept . 
i & herein otherwise provided : gos Joe 4 a a ae 


Te . - The act. of ‘February. 28, 1891, supra, amends the above ve tin ies 
a * by adding. the. requirement :. ano 


| “That for. the purpose of. determining ie descent’ of hind’ to ae heirs ton any ; ‘ | 
deceased Indian under. the provisions of the fifth section of. said act, whenever 


- : any male and. female: Indian. shall. have co-habited together -as husband and : _— 3 
_. wife according: to the custom. and manner of Indian life the issue:of such co- ©) - 


oo, habitation. shall. be, for the purpose aforesaid, taken’ and deemed . to be. the. a, 


ae legitimate issue of the Indians so living together, and every Indian child, 


_ otherwise illegitimate, shall for such purpose, be taken and deemed. to be the eg ae. - 


- legitimate issue of the father of such child eo 


. Pe - ae a ai 2 . . mee = me 


ee Caelingee devia Bicone of ee - 3 set. 1345, 0 ee 
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The second: aie me ie not shoe that Teane ‘Thatcher » cdainis 7 


: > that his. right, to inherit in this estate of his mother’s. collateral —_ 


-. kindred arises by reason of his. parents having cohabited. together 7? 


ag husband and wife accor ding to the custom of Indian life: There- “ee 


-. fore, if his claim is to be upheld it must be sustained by reason of © co 


_-the words, “every Indian child, otherwise illegitimate, shall for such __ 7 


me purpose [of determining the descent of land] be taken.and deemed _ a 


to be the legitimate issue of the father of such.child.” 


Tn: my opinion these words cannot confer upon. Ten ‘Tha a 


| = status of legitimacy which would permit. him to represent his mother = : 
In this estate. These. words. make illegitimates the legitimate issue. 


af of their fathers for certain purposes contiected with the: descent of 
restricted Indian estates but there is nothing in the section to. indicate 


— ‘that any modification: of the State laws with respect: to the rights en 


ao : of. ‘Wegitimates to. ‘inherit ers or through See mothers. tel ” 7 
ns intended by Congr eds. ane 
“It is well established that. statutes must ie. aes in “the light ~ | 


of the purpose which. Congress was attempting to accomplish. and 
of the evil which. it was attempting to correct. Waskey v. Hammer, 


923 U.S. 85. (1912) ; Thompson v. Thompson, 218 U.S. 614 (1910). | 


es When this particular. amendment to the General Allotment Act was 


aoe enacted a complete plan for the determination of the heirs of allottees: te 


had not been formulated. by. Congress. * It: was’ not until some 23 — a 


ao years after the: passage of the General Allotment’ Act and 19. years. ts 


| catter. the ‘passage. of this amendment: that. the. Secretary of the In-- wee 


terior was, bythe act of June 25, 1910 (36 ‘Stat. 855, 25 U.S. CG. 


sec. 872), given the exclusive authority to ) determine the: tens ore 


nee deceased allottees. a ee 
The ‘act ‘of 1887, supra, ad, not: banter upon the Slates me one 


ee authority. to determine: the status: of- persons. claiming as: heirs. | 4 


why ~ Neither: did it confer upon any: tribunal, State or Federal, the author-. ew 
ity to determitie such heirs. Many State courts, however, assumed 


. the function of determining heirs of deceased Indian allottees and. 
. this Department, when it found such. determinations to be correct,: 


- often. approved: deeds passing title to pr operty to heirs. determined pe 


ae by the State courts.. The State. courts, in deciding the issue of. who - =: 


ia should. be the heirs of another, no. doubt: applied their State monesicl ee : 


. of marriage and ‘legitimation. - : ) 
“Under the common law an ‘legitimate child had. no fore to intiertt a 


| ; either from his father or. his mother and, of course, he could. not. : 
_ represent. either of them in order to take from. their relatives. Any. 


oc rights which illegitimates*had in 1891, had been conferred. upon them ; . 


ee the action, ‘of . the / various  legislatur es. “A great many: of the’ aS 
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_ * Stataa a at ‘that. time Had soalehesd upon. aa ‘children’ ee right es ; . Tee. 
-. inherit. from their mothers and. permitted them to inherit from their 


“ fathers if the fathers had conformed: with the State statutes. regard- 


| ; 7 ing legitimation. These statutes. usually. provided - that. ah. -illegiti- . - : Per 
mate child might inherit. from-his father if the parents had subse- - 
quently . intermar ried. or if the father: had acknowledged the: child: 


: -in the manner required by - the particular. statutes. ‘Except in the. ee ae 


. 7 case. of subsequent: intermarriage or acknowledgment by the fathers . : . ee 
 mnost of the Western States did not at that time permit illegitimate oma 


Mtoe ~ children to- represent _ either of their. sparenta in’ estates: of their. = oe 
ae kindred, lineal or collaterals: © 


Thus the rights ‘of Indian ‘éhildran’ to share in slobuante could 


oi ba. defeated by the failure of the Indians to meet. the marriage re- 


~ quirements of the State or by the. failure of, the natural’ fathers to — 
meet the technical requirements of the State statutes regarding legiti- 


.. Imation.’ It was evidently for the purpose. of correcting this situation 


that: the above: provision—section. 5 of the act. of 1891, supra—was - 
incorporé ated in an act: which had for its. primary purpose a change _ 
in the existing allotment: law gover ning the amount of land which. _ 


each individual Indian. should receive, 


By this section, Congress removed. iets as to the: inbioritable 
_ capacity of children’ born: of Indian custom marriagés. Careful .- 


i analysis of the second provision of the section, dealing with the eres 
inheritable capacity of children not legitimated by the first provision, © 


--leads me to believe that Congress intendad to ‘relieve such children 


-.~ from the applicability of the State law so far as inheritance from | 


- and through their fathers was concerned but. that it intended to. — 


leave their status so far as inheritance from and through their “ 
| mothers was concerned - unchanged. oo ee 
Clearly some distinction must. have been. contemplated between os 
_, the first. and second ‘provisions. of the section. Had. Congress in-— 
~ tended to legitimatize such children: for all purposes ‘connected with 


the: descent: of land, it is. reasonable to assume that it. would have ~~~ | 
. done. so- in. one. provision: ~ Tt-would not. have conferred a status. of. ee 
a legitimacy on certain. of these children in one provision and: onall = 


: : others in the- next. ‘It-is evident. that. Congress: was not. only. legislat-— : 7 Ex a 
ing for a different. class in the second part of the section but that. = 
ie re a different: provision: for. that class: was eeenaeagy nae otner go tet Beet 


, ae “2 Colorado, Mills’ dunsinea: Statutes 1891; “Dakéta ‘Territory, Compilea: roe 1887, gas 


see, 3403 ; Idaho, Revised Statutes 1887 ; ‘Michigan, Howell’s” Annotated ° Statutes, . 1882, 


~ SEC. 57738 ; Minnesota, General Statutes. of Minnesota, vol..1, 1878, vol. 2, Supplement to. 
1888, “ch: XLVI see, 23 Montana, ‘Compiled. Statutes,. 1887, sec, 586: “Nevada, Compiled ee: et 
Cn Laws: 1891, see, 1125; Oklahoma. ‘Territory, Session Laws, 1890, sec. 5; Washington, Ejl’s = eS 

ae ae Statutes: and Codes, 1891, See. 1484 ; Wisconsin Annotated. Statutes 1889." 


6929594816 | Te ee eee oe eee 


~~ 
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| construction a the esol provision. of the section would make rs 7 


| first | provision thereof meaningless, 


This construction of the provision - now ‘under. Jeoneletdtione is. Ly 


i ee out -by the legislative history of. the section. “Section 5 of the 


1894 act was” introduced i in. the Senate i in the exact language as the -- 


' section now appears. in. the statute. As. ‘reported. by. the Senate Com-. : 
_ mittee’on Indian Affairs, no: change was made in the. second provi: ~ 
gion although. the words “whenever any male. and- female Indian ~~ 
shall have cohabited together” were stricken and the words ‘ ‘when- 
‘ever any man and woman either of whom is in whole. or in partof 


- Indian Blood shall have cohabited together” ‘were. ‘inserted. The 


bill. passed the ‘Senate. as amended by the Committee.* ‘When the ay 


pill was reported: by the House Committee on Indian Affairs, that. 


| : - Committee. substituted the words of a. pending House bill on. the Re: 
_ game. subject. _AS reported by the House Committee, the bill provided: oe 


that every illegitimate Indian child should be taken and deemed fos" 3 
be the legitimate issue of the parents of such. child® “The bill passed. oe 
the House as reported by the Committee.* The Senate refused to- 


. concur in. the House amendment,’ - and. the bill went to. conference, 


The conferees recommended. that both Houses accept. the section ag. ae 
te originally introduced. in. the Senate and both oases accepted this tes 
~ tecommendation.® ie re ee : = © ae 

It is significant to note that naan ere seonla. hive eal pea es 


ll doubt as to the capacity of illegitimate childrén to inherit. from ne 


~~ and through both of their parents was before the Congress and it- a 
deliberately chose language making the child the lawful issue-of 
the father only. It must be assumed that Congress intended to. leave. ei 


the question of inheritance by such children: from and through their. - 


- mothers for determination j in accordance with the provisions. of the 


= various State. Ce er eee ae eee 
_ Shortly after. the Depattment Was given Vexias jurisdiction to’ 4 
_ determine the heirs of deceased . ‘Indians, a former Solicitor con- - 


. sidered section 5 in an opinion. dated September 15, 1914.. After 


reviewing the general situation existing at the time of the passage 


“of the act, of 1891, the Solicitor said: “Evidently the purpose ‘of the | ~ : 


act of 1891 was.to provide a ‘general rule more: nearly fitted to the | | 


i mode of life of the Indians to govern in this matter.” In considering foee 
:, the clause § ‘and every Indian enue otherwise ‘illegitimate, shall for”: S< 


v Me 


491 Cong. “Rec., p: 3723 (1990). 


ee 8H Rept. 1809, ‘51st Cong., Ist sess. (1890). 


.921 Cong. Rec., p. 10705. (1890). 


Fd, p. 10710. 


#22 Cong. Ree. 138, 8182 (1891). 
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Qo ae purpose ao taken: ‘and deetned to ‘be the elegitimate i issue of the poe Ae | 


father of such child, St the Solicitor said: 


= -Phis* is ‘broad enough je include the. children of indians ‘who have. not cO-. 7 
ee habited together as. husband and’ wife and there is nothing to indicate that . | 
the: plain purport: of. the words was: not intended. © I am of opinion, there- eo ge 
' fore, that it must be: construed: to include Indian: chilar en who would:be illegiti-. a 8, 

mate even under. Indian laws: and. customs.. eR fi The provision in question, ae 

a therefore,. makes these children. legitimate for all purposes connected with the 
oS ~ deseent of land. In. my: opinion “the father. may. inherit from ‘such. child, the. aoe 
on legitimate issue of either parent. may likewise ‘inherit. from such child, and ot 
= the child may inherit. by representing either of its ‘parents... ; ae _ 


7 In: a ‘memorandum. dated February 2, 1915, the Soliton. recon: 
sidered his former opinion and adhered to the views expressed there-_ 
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; in... For a ‘period. of-four years. this. interpretation. of the provision 


ve was followed by. the Department. and: illegitimates: were permitted to 


inherit by. representing both their mothers and -fathers. Sea. cases 


of John Hillis . (5169712), and Raphael Pajanim (1257 32-15). 
- In. 1919, the provision was reexamined . in the case of May Care. 
mony (D. 43085). May Caramony- was an illegitimate child and. the 
question. presented was whether her father should. be: permitted to 


inherit from her. In. setae to Pert the father to share i in. her ae 4 


; estate, the Department. said: 


RR oe Under the: existing ‘construction. 5 placed on section 5; no’ distinetion. is” 
made between. children coming. under either the first or. the additional - clause. ee 
In other “words. no: “distinction is. recognized $0 far - “as resultant benefits are > 
concerned between the children of a valid Indian ‘custom marriage and children | 


a born of illicit relations: The effect. is. to recognize, as legitimate for “all por. 
a laealy the offspring even of adulterous relations. _ - ‘ | 


The Department questioned whether duth’¢ consequences could hae 7 


: . been. intended. by Congress in the enactment. of the second provision ne 
_ of the section and pointed out that. prior. to. the. Solicitor’: Ss opinions 
-. above referred to a. directly opposite. view. of the provision had been 
oan taken. by. the: Department. After pointing out that so broad 4. con- 
- ~.struction as. that given. to the section by the’ former. Solicitor’s Seg is 
opinions. ‘permitted - an, adulterous: father. to: inherit, from. his un-. | fe 
acknowledged child, that it made. unnecessary the first part. of the 
statutory provision legitimatizing children born of Indian. ‘custom — a 
_-° marriages, and that Congress could not. have intended to.depart so. 
i widely. from. general. State law i in this regard, the decision. concludes: os 


Tn. view of the foregoing considerations the construction placed. upon. ‘the ; 


second clause of section 5.of the act of February 28, 1891, in. Solicitot’s opinions 
of September 15, 1914 and February .2, 1915, will no longer be followed. Here-— 
_ after the class of childr en: contemplated by said. ¢lause ‘will be regarded as 23 
cae ‘legitimate only for the Due of Diner Ling: from the father a acl bres ue Yes 


oe 156 DECISIONS OF THE: DEPARTMENT OF THE INTERIOR | “(8p ad re 


In my. opinion. ie anon is a corr ect, salapitition ‘of ae i ae 
ithe: act did not. confer a status of legitimacy. on these. children - TON ag, 
all purposes... It did no more than -to make them the legitimate — : 
‘issue of their fathers for the purpose of determining the. “descent oe 
ot trust. lands. - The Caramony decision, which specifically. overruled _ ee 
the former Solicitor’s’ opinions on the provision | has been followed — ~ 
by. the Department. for almost: a quarter of ‘a. century. and the De- 


_ partment has refused to permit illegitimate children to inherit, by a 


. representing their mothers unless such. inheritance i 1s permitted under 1 


the law of the State where the trust. property is situated”. This © 


Jong: -continued administrative construction of the stavate. should not _ 


be disturbed | even ‘were the question more doubtful than it t eppers Sie 
to me. | | are fe as, Pe | 3 
. Therefore since Tae “Thateher,’ an + illegitimate, may fot, faker ve 
“By representing his mother under the laws of the State of Washing- a 
ton and since his rights in this respect. were not changed by the act 
- of. 1891, supra, my answer to the first. question is that he aay not | 


a share in ‘the estate of. Milo J acobs. | 


‘The: second. question is. whether the: 14 ieeiimate chide ot 
‘Barney Rickard, the predeceased illegitimate half. brother of Milo 


Jacobs, may share. in Milo J acobs” estate by. representing ‘their. 


father. The laws of ‘Washington. provide: with respect to inheri itance 
by. representation : ee eee ae 
Inher itance or “succession. ace right of representation: takes glace: when the 


descendants of any deceased. heir take the same share: ‘or nent in the estate 
ot another. that their parent: ‘would have taken’ if living. 0) | : 


Before these 14 children may represent their. futher in 1 this estate: 
it must. be shown that the. father himself, Barney Rickard, could - 
have inherited. in this estate had he. outlived: the instant decedent. oes 


- Barney Rickard was an illegitimate child. whose relationship: to. the ~ 


decedent was. thr ough. his mother. As I have pointed out in. my 


answer to the first. question, Barney Rickard could not. under the | 
‘State law: ‘inherit from his mother’s kindred, collateral: or lineal: 
Neither aré. his: rights. of inheritance from his mother’s: kindred ee 
~ enlitged: by the act of 1891. Therefore, since ‘Barney’ Rickard-him- | 
self could not: have: inherited, fr om: Milo. o: acobs, it must be held that enee 


his 4 legitimate i issue may not. represent him: in this estate, 


Tn its submission of the above questions for an opinion the Office - a 
2 of Indian Affairs asks also that « one other pee of the question « of aie 


a -o Mike Weeks: (1904-36) : x Albina” “Smith anipreah (72557-38) ; ; “Bunice. ‘Lose ee, 
- (10582-87) ; Frank Moore. (6445-37) ; Joseph. Too-Too. (41446--34) ; > Bsther McKenzie Poor. A ane 


(7802-29) .;.Zelo Big Tail (1627-88) ; Margaret Baker ecetnce cee code O.. St. 
Pierre (4655-29). : ae - : 
a _ 10 onan: Revised. Statutes of Washington, ale 3, sec, 1355. 


~~ 
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is fie rights of f Mlogitimates to inherit, restricted estates be clarified. ‘tt [foes 


states that the Caramony decision. has. been. considered. authority for. - 


ae holding that an illegitimate child could not inherit by representing yea 
. ». either of its parents. I believe that no. depar tmental. decision: accepts = 2 
See _ this view. The Caramony decision is not. authority for holding thtte., 2 ie 
oe am. illegitimate child may not: inherit by representing his father. On 
the contrary; in that very case, an illegitimate was permitted. tof 
inherit by representing | his father, who was s barred from m participating ara 


: i the estate. ° aoe 
By the 1891 cana to’ section’ 8: soe the Geriscal Allotmént’ ‘Act, ee 


. 7 Gongress declared. illegitimate children’ to be the legitimate ‘issue : 2 
—. of their. fathers. . From: ‘this declaration. ‘it. would seem. that. all of: .- 


_ the rights of inheritance’ that go with: being the legitimate issue of 


such: fathers -were ‘ther eby conferred upon the ehildren? Congress ee 


did not. limit this right of mheritance by declaring that: they. should «. - 


be permitted to: inherit only. from the fathers.. Statutes legitimatiz- ee 


: ing-children should be libersllv ‘construed. In ve Shipp’s Estate, . 
144 Pac: 143 (Calif. 1914). It must, therefore, be assumed: that. - 
Congress realized that by declaring such children to be the legitimate - 


* issue oftheir fathers it: was doing ‘more’ than declaring that they. 
might be permitted to inherit. from their natural fathers. . The legis-. 


lation. must also be: read: with’ the settled rule that. when a person, : i 
- has been made the lawful j issue of: another he obtains: an. inheritable. oe 


‘status and he may receive and trarzismit property from that other’ S- 


- -eollateral and lineal kindred in the same manner as those born in. . | 


; Jawful wedlock. Zn re Sheffer’s Wilt, 249 N. Y. Supp. 102. (1981) ; 


Blythe v. Ayres, 31 Pac. 915 (Calif. 1892); MeKamée v. Baskerville 
et al., 7S. W. 194 C. 1888) Pratt ne Pratt, 5. Mo. (PEs 539 


(4878). 
_- There. is only. one  sentends: in the anon decision arn might | 

be construed as: precluding inheritance by representation of. the 
father. I refer to the sentence: “Hereafter the class’ of children - 


aaa contemplated by. said clause: will be regarded as legitimate only. for - - 
“the purpose of. inheriting from. the. father. 7: A study of the decision. Ce oe 

_ .» «leads me .to believe that. these words ‘were used. to distinguish’ bee ee 
oS tween. the: rights of the child and the rights of the father so far 
- as ‘inheritance - was: concerned and that the words were not intended he | “, 
De 60, limit the rights of a child to inheritance directly from the father. 


ak have found only one. departmental determination made since the? 7 2 oS 7 
Caramony decision—the. case of Anderson White /(18570-35)—in at oe! 


oe which the. question of the right of ai ‘illegitimate to represent his _ : oo 
ea father ° was involved. In that case the child was barred from partici-° a 
ae pation. in the estate e by r reason of a. provision of a State Jaw. No ae 


~ 
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ae ierGrente was fide to the effect oe the 1891 act: « on. such Q situation i 
_. In my opinion that decision is wrong. i a 


I conclude, therefore, that: illegitimate: alee Se bee ee = 


. ‘mitted. to. inherit by representing their fathers because they.were a 


made: the ere issue of their fathers, ae section 5 of ae al 


ae act, supra. 


| Approved: | ou 
“Oscar L. (CHAPMAN, a 
| Assistant Seoretary. 


| WITHDRAWAL. oF RESTRICTED FIVE TRIBES $ FUNDS 


Opinion, October 20, 1942 os a oe ate Re a 


Avrmoarry OF SUPERINTENDENT FOR Five CLVILIZED ois A ornom Or Sto: ae 7 
| RETARY—CLAIMsS. “AGAINST RustRicTE> Ponps—WirHprawat | OF RustaicrE Sea 


~ Funps.. 


| Section 18 of the. act of February 14, 1920 (41 - Stat, “408, . 426), which oe. . 
') in: the Superintendent: for the Five Civilized Tribes of Oklahoma. certain. o 
i _ responsibilities respecting the disposition of~ restricted. Indian . moneys, ‘is. a ea 


not, superseded by section 1.of the act of January 27, 1988 (47 Stat. TT), 


| "which relates to the responsibilities. of the Secretary of the Interior with. 


—_— — se espect to such™ moneys. The earlier statute, while still: in’ force, must ae 


Se Ms be limited: in application’ to. the payment of :“undisputed claims,” and: it. a 8 
“has Do pearing: Upon the: removal of eeseicnons: at. the. request, of the oy 


an Indians concerned, - 


: Garowm, Solicitor: = Ba ; | | | 
“My opinion has been requested : on ‘the seston of whether secon: 7 


18. of the act of February 14, 1920 (41 Stat. 408, 426), which vests . ie 


in the Superintendent for the Five Civilized Tribes: of Oklahoma 


a certain responsibilities respecting the disposition of restricted. Indian — 


‘moneys, is superseded, by. section 1 of the act of J: anuary. OT, 193838 
_ (47 Stat. 777), which relates to the responsibilities of the Secretary oe 
of the Interior with respect to such moneys. =. _ 
Piscine 18 of the act of. 1920 provides: a 


a ao That. hereafter no undisputed claims to te paid. ae individual e 


. moneys of restricted. allottees * * * or uncontested sd ay a leases oe . - 
made by individual restricted Indian allottees “* .* * shall be forwarded ae © 


7 to the Secretary of the Interior for ‘approval, but all. such undisputed. claims. 


ms or uncontested: leases: *.%.. 3% shall hereafter be paid, approved, rejected, or ma = 
eA disapproved. by the Siinéeintaddent for the. Five Givilized ‘ Tribes of Oklahoma: Se 
Provided, however, That. any party aggrieved by any decision’ or order of the _ 


- Superintendent for the. Five. Civilized ‘Tribes of Oklahoma may appeal from 


oe the same to the- Secretary of the Interior within Cnny days from’ \ the ¢ hae of Siigos. 


: said decision or order. | 
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The pertinent s section of the 1938 act coniet 


- “That all funds ‘and ‘other ‘securities now ‘held. by- or which i may. hereafter er’: - 
= come under. the supervision of ‘the: Secretary of. the Interior ' Byes shall. piers, & 


/. * “pemiain subject. to. * * *. expenditure * * * for'the use and benefit of the — oe ee 


ae individual Indians. to’ whom such funds. and securities. belong, under Such - 2 
rules. and regulations: as said Secretary may prescribe: Se oe 


~The: ‘question: now ied relates. entirely to the cicea bution Ee : - ; - 
7 responsibilities between the Secretary. of the Interior and the Super- he 
- intendent of the Five Civilized Tribes. ‘Specifically. the question is. 


_ whether the necessity for a particular statutory procedure’ for the _ ee 


payment of “undisputed claims,” which is required by the act of 


- 1920, has been eliminated by reason of the general language contained 
in the 1988 act.. I.am ‘satisfied that the 1933 act was not intended to: 
alter the procedural requirements of the 1920 statute and that the 
language of the 1933 act cannot reasonably be construed to effect | 
a repeal: by implication of the 1920 statutory requirements. The 
- 1933 act specifies that’ certain funds shall remain.subject to expendi- 
‘ture under regulations prescribed by the Secretary. Tt does not. say 


that the Secretary may prescribe regulations without regard to. poo 
statutes on the subject. On the contrary, the use of the term “re- | os 
> main? in the 1933 statute indicates that a ‘continuation, rather than = - 


an expansion, of the: Secretary’ S power as: esta iene prot ‘to 19383.. - 
is intended. (See 54.1. D. 382.)-. ne ae teh: 


‘Prior to 1938, the Secretary: exercised ' general supervision over 


7 ‘the handling of individual: restricted: funds subject ‘to: various statu- | 


tory limitations. . One of these limitations was: that: contained: in 


the 1920 act. The purpose. of. the provision in’ that act: prescribing 


a particular procedure with respect to “undisputed | claims” was to 
eliminate duplication and. waste, avoid unnecessary delay and cur- 


tail the. cost of administrative expenditures. mM: handling all of. the: 


ae undisputed claims. - (Cong. Ree., 66th. Cong., od: sess., Pp. 127 8-80; . cee 


--65th Cong., 3d. sess. , pp. 2005-09; 65th Cong., Qd sess. , Pp. 6623-36, ae bot 

. 6676-85.) There was no. incompatibility: between the: Secretary’ eg 
general. supervision of. the. subject and. the. observance. of this pro- .- 
~ cedure: prior. to: 1938, and. there is: none. today. Supervision which 08 ice 


Sake . takes the form of review on ‘appeal i is as: legitimate a form of super-.. - ce : : 
-_-yision as any other. | Ne statutory. prescription of this particular - : ae 
form must be: viewed: as parallel to many-other. statutory restrictions 
oe : upon the- subject matter which’ ‘the Secretary. of the: Interior was” . aoe - 
ae 4 compelled to observe. prior. to 1938. and: which he is still compelled ona i. 
ee to observe. - Upon. the ‘wisdom of. this: statutory restriction: T offer a as 
oe as no’ » comment. Clearly it ; reflects, a dissatisfaction on the part of ors Peo 


i gertet 
; : ce, 


on 160° i: "DECISIONS or THis DEPARTMENT oF THE INTERIOR ts I. a oo, 


we Congres ess: oak ‘dees pCa to ne eee of routine ee, nae 


oe > Or ‘Washington. Congress has’ not indicated any. change from the 7 a: 
ot ee attitude. on this. subject which it took in 1920. 7 ee Ee, fis 
~~ Since, therefore, there is no incompatibility obween the two statu- Lae 


oo ae provisions, I must hold that. the recap cans of the 1920 ue = 


: = a8 not repealed by the 1933 act. _ 
- To ‘this. conclusion. I must. sat ‘the stereo that. aie. ihe ee 


procedural: require ements of. the* 1920 statute have. not. been. extin-. 
- guished by anything" contained in the. 1933. act, the scope of the - 
- 1920 statutory requirement, has, in my opinion, ‘been misunderstood | 
~ by the Super intendent of the Five Civilized Tribes. . Correspondence 


oe from that official ‘expr essed the’ view that the 1920 statute. vests in 
he. the Superintendent a, broad atithor ity v with respect to the withdrawal 


7 of. Indian moneys by. Indians themselves. This view. is apparently. 03 


ee ee upon ¢ an. overruled Solicitor’s opinion. (D. 44083, F ebruary %, 


1919). The. ‘decision rendered in 1919. by Solicitor ‘Mahaffie ae rae 


we reversed on: November 4, 1921, in an opinion. rendered by: ee tae 
oe! Book, (M. 6397). ‘The latter. opinion, held: Oe a ae ingles 
ae = A request or: demand by the Indian himself for any y part x or all | of his s funds ae 
yet ad is not such a “claim” as would bri ing. the matter within: the. statute. ae —— 


“Tam entirely persuaded that the latter opinion, which has governed : 


the Department for 21 years, is correct. It follows that the question - — 

2 wt “of. how far the’ Superintendent for the Five. Civilized Tribes. shall — a 
eo ae be. given. responsibility. to pass. on. applications by. ‘Indians for. the Lae 
-- release of restricted funds is one to be. determined i in. the. discretion 


of the Secretary..of the. Interior. The limitations upon discretion. 


| ~ which the. 1920, act, imposes in the. case of ‘undisputed claitns”: _ i we 


2 S 2 - ene to the ee of restrictions oie Indian funds. 


“Oscar L, “Calvin, | i 2+ fic ete 
Assistant Seoretary, 


, OWNERSHIP OF ‘MINERALS BENEATH LAND. GRANT AcT RIGHT. : * 
OF WAY NORTHERN ‘PACIFIC: RAILROAD COMPANY 


“Opinion, October 29, 1942 - os oe 


ae Berane IN “RicHT: ‘on-Wary--Liwtrart0n’ OF Use TO Ramnoap. Punrosns—Hxreac: | 


TION OF. UNDERLYING Mrnerais—IaM A TERIALITY or. NoNINTERFERENCE (WITH ae os 


-RaTLRoaD. Usts. 


The right- of-way granted’ +0: ‘the Northern Pacific Railroad acer by. ‘pees : . 


. tion’ 2 of the act ‘of Suly 2y. 1864. (18 Stat. 865), is. a. limited fee upon an 


Oe oo “ "Implied condition of. feverter. Section 3. of: that act which” conveyed. ain : : ee 


EES 


gine «= MINERALS, RIGHT-OF- WAY NORTHERN PAG R. C0. as :| Ree 


- October 29, 1942 


a | Saaiits a in ihe odd-numbered sections which. it granted does fot t apply ae mcctes (Of 
ee - to. the ‘segments: of. the- right- -of-way- over. ‘odd-numbered sections, “The: °° eke 
. -vight-of-way. grant‘is for railroad purposes: only. ‘It conveyed -no interest 


ae _in the underlying minerals: since. their: extr action: is not. essential. for. such 


a ; = ‘purposes. . Nor is it. material. that: a “pr oposed: use. for. other. than. xpiltoad,~ ae 


oe pig DUR poses. will. not interfere. with, the continued obey ation of the railroad, 


ee Ganowmn, Solicitor: a ae gas 


My. opinion thas been ‘Tediiested as sto whether the Novtliern: Paéihe ae . 


ao3 Railway Company may. dredge for gold on its right-of-way just east _ : 


of Missoula, Montana, , granted to. its. predecessor, the Northern 


Pacific Railroad Company, by the act of July 2, 1864 (18 Stat. 865). ; 


aa The general counsel for the: cOmPANS has inquired whether. the. Gov- ee ke 


decision of the Supreme Court i in Creat N orihonn Ry. Co. v. United aa 


= States, 315 -U. S. 262 (1942). “He takes the position that. dredging Hs, 


the right- of-way for gold would not constitute a diversion of it from 

| - vailroad. purposes. He also- states that. the: company "S engineers oe oe = 

_. have told him. that’ the ‘dredging incidentally. will: esa ro ock and | gu tea, 
a ; a gravel which would be useful for. the roadbed. | | . 


_Seetion | 2 of. ‘the act of. sesh 2. 1864 ile Stat. 365, 307 | is as | 


3 : follows: 


ie 3 “That ‘the pent: of. way ‘te ough ‘the public lands be, and: he’s same is . hereby, * Bo Teas 
| _ granted to. said “Northern Pacific Railroad. Company,”” its” ‘SUCCESSOTS ° -and: Pipe eats 

'. assigns, for: ‘the: construction: ‘of ‘a’. railroad - and. telegr aph as ‘proposed 3. ‘and. ae 

the right, power, and authority is hereby given. to said: corporation, to take. 

- “from the public lands, adjacent to the line of. said: road, mater ial of earth, stone, 

pe ~ timber, ‘and’ SO. forth, for the construction thereof. Said way is ‘granted to gaid - ‘ 


o \ “pailroad: to: ‘the: extent of two. hundred ‘feet: in’ width on each: side: 6f' said ae ae 


_.-yailroad where it'may. pass through the public domain, including all. necessary 
ee ground | for station: buildings, workshops, ‘depots, machine Shops. switches, side se 
7 nee tr acks, turn-tables, and water- stations ; Sees te, 2 : 


~The: ightioe: -way ot ant made oe ‘this statute Co invariably: b io i : 


. slendmcnuted a, limited. ‘fee. upon ¢ an: implied’ condition: of reverter: wee 


ce - Northern Pacific Ry. vy. Townsend, 190 U. S. 267, 271. (1903) ; Be A. “ : a a 
Crandall, 43: 1..D.-556, 557 (1915) ; ‘Melder v. White, 98-L..D..419, 
- 418 (1899); see Great Northern Ry. Co. v. United States, 315.0. So 


262, 273, fn. 6, 276 (1942). Moreover, even. though the right- of-way : 


~ crosses odd-nambered sections of land, this does not make the rail- 


. -road’s title; as to. ‘such. segments of the. right- of- “way, one: -acquired 


head in fee: simple absolute. under ‘section 3 of. the. act.» A. A. & L.-D. oe 


: Holland. CO. Ve Northern: Pac. Ry. Co. 214 Fed. 920, 924-995 
(OV OE Ae O, 1914) ; 3 People. v. Tulare ePuening : Coy, 25 | Calif. APRS 
dea), TL7, 8 ie ea" 163 1888): | 


+ oe : ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR [58 1.D. - he 


eS ‘The chétacterization ot ae eae ‘as: an estate. in étic nature of es 
a limited fee does not determine the respective rights of the Govern- 
| ment. and. the railroad since the grant of such an estate includes ~~ 


a varying: rights, depending on the purpose for which itis made. and 
st _ the restrictions embodied i in it. 56 I. D. 206, 208 (1987). The pure 
'- pose for which the grant to. the. Northern Pacific was made i is suc- 


: er: a cinctly stated in Northern Pace. “Ry ve Townsend, 190° us S. 267 = 


(1903). The court in that case, at page. 271, said :. 


a ‘The substantial consideration inducing the grant was the perpetual. use of a 
cS the land for: the legitimate ‘purposes. of the railroad, just as though.the: jand © 
had been conveyed, in. terms to have and to hold: the same SO: long as it was > 


oe. used for the railroad right-of-way. In effect the grant was of a limited ~~ 


Oa as fee, made on an implied condition of reverter in the event that the company.” : ; 
or aie ceased to use or retain the land for the purpose for which it. was. granted. 2 


" ‘Therefore, the. extent of the ‘yailroad’s rights tinder this grant is oe 
no greater than is necessary for railroad use. Barden v. Northern = 


Pacific Railroad, 154 U. S. 288, 819, 325 (1894) ; -H- A. & LD. Hole | 
~— land Co. v. Northern Pac. ky. -Co., 214 Fed. 920, 926. (CnC. As Oy 22 
1914); Instructions of July 28, 1918, 46 L. D. 429, 431; of. Great - 


Northern Ry. v. Steinke, 261 U. S. 119, 124 (1923). Only that which — 


is conveyed i in clear and explicit language’ passes to the railroad: gran- : 


ee tee and all inferences are resolved not against but for the Government. 


1. Great. Northern Ry. Co.v. United States, 315 U. Ss. 262, 272, (1942) ; he - 


- Oaldwell v. United. States, 250 U. S. 14, 20 (1919). From the fore- : 


te "going, it is obvious that for a grant of a limited fee of the right-of- _ 


way for a railroad to be ‘effective, it need convey only the right to - 
use the land. exclusively. for railroad purposes. “Since the extraction & 
or minerals from.the railroad’s right-of- “way is not essential to. its ay 


| | use for railway purposes, ‘such minerals never passed. to the Northern ee: 
Pacific Railroad Company, or its successor. Cf. Great Northern Ry. - 
Co. v. United. States, 315 U.S. 262, 272, (1942). This well-established , £ 


rule is thus april, in 1 1 Lindley on Mines a ed. 114), sec. 


188, page 281: | ee | 
| Grants. of this ichakactae: earry. “with them ie. implied | condition: that aes: i 


-Tands are not to be used except for the’ ‘purposes of legitimate railroad operation. ae 
No title is ‘acquired . to underlying pales: oe re Jand cannot me mined. for 


: cits oil, gas or. other mineral deposits. 


This Department has followed this pale with Spee to ene “rail. | 


- ere grants. Use of Railroad. Right-of- Way. for Extracting Oil, 56 


ED. 208. (1987) ; ‘Abilene: Oil Company v. Choctaw, Oklahoma and 7 
? Gulf Railroad. Company, 54 I. D. 392, 398. (1934).; Missouri, Kansas . 


‘ _ ane Tewas Ry. CO,5, 383 L. Dd. 470 Y (1908) 5-8 see’ State or Wyoming,: os 


ae 1901. = a MINERALS, RIGHT-OF- WAY NORTHERN PAC. R. 0. - Oo tet 


Be ee ee 4 October 29, 1942 = - 
Septenbar 18, 1942, supra, P. 128; AL Otis Birch, 5 53 L. D. 340, Es 
- (1981). Lae 

Tt thus appears that. the dane. ae which. tie ‘Tonthern Pacific - 


__. Railroad acquired under the act of 1864, even though it may bea 
. - limited fee, can be used only for the ; purposes. designated i in the grant. 
56 I, D. 206, 208 (1987). Moreover, the Northern Pacific right-of- 

- way cannot hs used for other, and. foreign. uses since it is'clear that 


Congress: intended that the right- -of-way should be held and used ine 

| _ exclusively for railroad purposes. HH. A. & ZL: D. fa olland: Co. Ae 
<< Northern Pac. Ry. C0. 914 Fed. 920, 926° (C. ‘Cc, “A, 9, 1914) 5 see 
> Op Northern Pae. R. Co. v. City of Spokane, 64 Fed. 506, 508 3. AC, C. A 2, 


< 1894). In the: former case, the court said at page 926: 


7 1h It must be borne. in mind that the grant from ‘the Governméit. ‘was tee 
os for ‘public purposes | generally, but for a single designated public. purpose, and. 


a 7 inte 


ee an unnecessary . diversion ‘to. a. foreign use constitutes a violation of the con- 
~ ditions of the grant, in cases as well: where such use is pub te: as where it is. 


vane 


Nor can. ae nas ee of ihe a pre i for’ gold bat 


= ay on the ground that it may “Gneidentally- develop: rock and 
-. gravel, which would be useful for: the roadbed.” It. is the right- -of- 
way. and not its products: which are to be used for railroad purposes. 


oe BOIL D, 206, 211 (1937 Vs. -Furthermore, it-is. immaterial that the pro- — wane 


“posed. use may not interfere with the continued. operation- of the * . 2a he 


- pailroad, since it must. be presumed that the entire right-of- way is << - 


... essential for railroad purposes. Northern Pac. Ry. v. Townsend, 190 © 
UL 8. 267, 272. (1908) ; Northéern.Pacifie Railroad Co. v. Smith, 171 


= U.S. 260, ‘OTS (1898). It must be concluded, therefore, that the grant zs Ls 


of the: right- -of-way,. although it may be’ said to bea limited fee, is 


“= “confined in its use to railroad q purposes only. Of. Clear Water Short 


| > : Line Ry. Ca, ) 29 L. D. 569. 9, (1900}:3 Santa Fe ett Co. 27 L D. 
— 649 (1898). | 


_. The iropesitien that ihe ae of a, limited: Fee i in the toe éf: -way y oe | 
a includes not: only the use of the surface for railroad | purposes. but. the 
minerals underneath it’ as well is clearly. untenable. It is. negatived 


“by, the. provisions. of. section 3. of, the Northern Pacific Act’ as. well 


as! ‘by: the Joint Resolution. of J anuary 30, 1865. (13. Stat. 567 )e The-- - 
grant of lands in. aid: of the construction. of the railroad made by 
: section 3.did not. include mineral lands.. The Joint. Resolution, passed 
at the second session of the Thirty-Eighth Congress, provided that 


| no act, passed at. the first session, granting land to aid:in the construc-— 
= tion of : roads should be construed to embrace mineral lands which were 


ox J tobe be reserved exclusively to. the United ‘States: unless otherwise Sper 3 


te ates Ode = | DECISIONE OF. He Sap semane OF INTERIOR 8s 1D. - 


| , ¢ cially provided j in ae panne fe a the fide of ‘ae egoreeed 
“purpose it cannot be ad that the grant of. the right-of-way. could - 


ae have k been ‘intended to include more than the 1 mere surface rights. r : a : 


‘Moreover, this Department has constr ued the right- -of-way grant 


. to the Northern Pacific as not including any minerals it may conten, 


‘and has. interpreted rights- -of- -way made. by other land grant acts in 


ass ihe li ght of the Northern Pacific grant.. In M2 ¢ssoure, 2 ansas and 


 Lewas Ry. C0. 33 L.D. 47 0. (1905), the ‘Assistant Attorney General — 


a pointed. out, pages 47 1-2, that.the right- -of-way grant. made to that . 


| ve ailroad. by the act of J uly 26, 1866. (14 Stat. 289). - was ‘similar. to. the 
right- -of- -way. grant. made to the N orthern Pacific by the act of July . 


9, 1864, and that “the fee: ‘granted, the company for its right- -of-way . 
oe is subject. to: the conditions bs paeregted in the" act and also to those. 


Pe: designated —that iat for ‘the. ‘purpose ‘of. tapintaineng ie railroad 


= et Ae. therefore, held that the railroad could not makean oil — 


cw and gas lease covering. its right-of-way. and terminal grounds.: ‘The 
game construction of the Northarn: Pacific grant Is. to. be. found. i In’ | 
State of Wyoming, September 18, 1942, supra, p. 128; in which ‘Apsist-:. ~ 2 
op vant Secretary Chapman approved the holding of che Commissioner > 7 
of the General Land Office that the grant of the right- -of-way to the. 
ae Union, ‘Pacific Railroad. Company, like that ‘to the Northern Pacific, 


a ‘is a Timited fee onan implied | condition of réverter, the basis of that 
opinion: being that. the minerals: within the, Might. -of- nee did not 

belong 1 to the: railroad. aa 3 
Nor. does the opinion i in 1 Great No or thorn BY, ves v. United States, 


ae | 315, U. Ss. 262. (1942), suggest. that. the railroad. has. any right. to ex- 
ep act, minerals from its right- -of- -way. Ther ey | that: railroad urged. that 
— it-was entitled to extr act oil from. its right-of- -way acquir red. under the - 


_ Right- -of- Way. Act of 1875. (18 Stat. 482, 43.0. S.C. sec. 934), because. - 


that statute granted a limited fee. The Supreme Court, in ‘denying = 

oe the railroad’s right: to. extract oil: from the right- ‘of- -way, held it, to. 
. ..* bé'an easement ‘and not: a limited fee. . It i is to be noted that the grant 
Gh Ua, to the Great, Northern 3 is substantially the: same as ‘that to the Northern 


: Pacific. But it is unnecessary to determine whether the railroad could, . 
in: any event, claim ; more than an easement, for the court in the Great 


ia. - Northern case neither held nor implied that if the grant had. been se ar 
oo ~ held to be.a limited fee the underlying minerals would have belonged .- 
to the railroad. Its. statement, that when Congress madea land grant 


toa railroad “there 3 is little reason. to suppose that. it: intended to give. 


- only an. easement in the right- of-way_ granted: in:the same act” does: 


- -.. jot-iean that the right-of-way also included: the minerals, s since the — ou - 
Soe court ‘pointed out that.1 none °F the: cases: relied pitas Dy the. railroad | 


: _ ee 


October 30; a 


‘ oh requested’ this Departinant to vale’ as to *achethar® it ‘adulde extract /— 2 ae 
oil from its right- of- “WAY, it was: held that: the Great Northern, | an 


cs though: its right- of-way might be a limited or base fee, had no‘right’ Seon ae 


* to extract the underlying oil: 56 I. D. 206. es ‘That: conclusion me 
| “oe ds: dairies applicable to > the present grant. ee eee 


Age oni Mite 
Onder: Secretary ny. 


oo AUTHORITY 0 OF SECRETARY OF THE INTERIOR TO “REQUIRE AS. ge! 
_ SIGNMENT OF RIGHTS TO. INVENTIONS | MADE BY EMPLOYEES — 


: his governmental duties.’ 


Pe No. 1763. “Uiditor.}- 


oT: UNITED STATES. | 
- Opinion, October 30, 1918 


. Iepick ai Pacrxovuns—Eurtovaskt—Pirenns—Aumiony or > Heap | or - Doparr: 
‘MENT TO. Require ASSIGNMENT TO Untrep Srates.: eae 


” Authority: for’ promulgation of a | depar tmental. ode requiring that each: 
-employee. Of” the- Department, . as. a ‘condition’ of. his. employment, assign 


to. the United States all rights to any inventions made by.him inthe —~ | 
course of his governmental activities is contained in section 161.of the ~ 
Revised Statutes: (5 U. Sr G. see; ey: it such. an ‘order ‘is. “not ‘inconsistent : 


with law.’. ‘Ther eis’ no: ees pr ovision or court decision. ' declaring: such ‘ 
| an. order ‘invalid. eae ae ‘teat Bbecpons ns es 


‘ Ganpwmr, 8 olisisor: . 


“You [Secretary of the interior] tne: requested 3 my. opinion. as. t6 Pe ge 
a your legal power to promulgate a proposed departmental order'to 9 
_ Improve. the pr ‘ocedures now used 3 in patent: matters. AS copy. of. the . Lee 
- proposed order, circulated for..comment by. your: memorandum. Oe eee 
- October '14,. is. ‘attached. ok number of drafting changes. ‘should be. 
is made before promulgation of the order, but these do not affect the. Goahiat 
: basic question.* : ae . ss. ay 
Fhe: proposed. order’ prondega in . brag that < ah i eioyee of the: tans 


: ~ Department, as a ‘condition of his. employment, ‘must assign. to: the ; ee : “ 
‘United States, represented. by. the Secretary of the Interior; all rights te ae 
7 “to any invention made by the. employee within the. ‘general: scopeof = 


Pb] 


These. duties are defined to inelude: (1) any ae 


Pe invention : arising. in the course 2 of an assigned research. or investiga; See ey, 


a = * Promulgated, with minor modifications, on November 17; 1942, as Secretary's Order” ae a Pincieg. 


om~ 


| a ; 166 "DECISIONS OF. THE. DEPARTMENT or Tan } INTERIOR, ‘18k ae - 


a tion proj och ae is sriele ant ié ie gener al field of ie  eietpried | in- | oe a 


es quiry, and, nC): any invention made through the. use| of Government. 


> a - facilities, financing,. time, or confidential information. A report of. i ; 
ae employee inventions is required to be made. to the Secretary, through , ere 
- the Bureau -head and the Solicitor, for determination of the. relative a 


Hee : Tights of the. Government and the. employee under. the: order.. ? : 
~ Section 161 of the Revised Statutes (5 U. S. ron sec. 22) provides: a 


a . The: head. of. each. ‘department is authorized to prescribe regulations, aoe f 


| - inconsistent | with law, for the government. of -his department, the conduct of a ; 
its. officers and clerks, the distribution and performance of its business; and =~ 


the. custody, use; and. picseryation of the. records, Havers, and br operty. apper-.. ; . 


- taining to it. 


es a The ifopored omer cals with the. “government” of che Department, 7 : 
i and “the conduct of its: officers and: clerks.” It fixes the manner of the as 


3 “per formance” of the Department’s scientific and research “business.” 


ae It prevents private adventece being taken of a privileged. “use” of 


~- the Department “records.” Finally, it not-only secures to the Gov- © 
ernment the exclusive benefit of the use of the Department’s scientific 
_ property but makes certain that. its intangible rights of property in 


Government inventions. shall be preserved. I think, therefore, that- : 


Section 161 is plain authority for the proposed procedures, so long 
_ only as they be “not inconsistent with law.” The inquiry, then; be- 
‘comes whether there is any statutory: provision which would prevent 7 
the operation of the proposed order. aes se oo 

- The constitutional. and statutory framework of the ceieral ‘patent 
system does not prevent any employer, whether private or govern- | 


mental, from requiring by prior contract the assignment of any. 


- patent rights which the employee may obtain on. inventions made..- 


a during the time of his employment. R..S. section 4898 (35 U: S. C. 


sec. 47). Indeed, this is a customary incident of private employment. -- 
Any. statutory. bar must, therefore, relate. to the specific problems 
of: ‘Government ployment a2 have found only two statutes that : 
are relevanit. : : 


2 . The act: of. March 8, 1883, as naaanded: (85 U. s. Co sec. ah - 
a authorizes: the orant ‘of a ‘patent. to ‘Government employees. without ~ 


Pome the payment, of any fee if the head of. the department: certifies that 


ise the invention will be useful i in-the public. interest and if the employee. 


. ° states that the invention may -be used or manufactured by or for. 
Pee geet the United. States without the payment. of a royalty. ‘The act un- 
a doubtedly contemplates that the Government employee may obtaina =~ 

Or patent it in. ek own. name and, offers a costless procedure 3 in return for ao 


ee 


7 ra S "AUTHORITY TO REQUIRE: PATENT ASSIGNMENTS | ABTS ” 


October 30, 1942 6) ae 


ae ihe assurance ‘of shop. rights “It does not forbid anneal of: ‘the: a 


“oe ‘whole. patent: right by the employee, and. it does not forbid. the Goy- ee 
ernment: or the employee, in a particular case or in all cases, from 

Pe — agreeing 1 in advance that the patent right shall be assigned? ir 
-. ‘The act of June 25, 1910 (36 Stat. 851, 35 U. S. C. sec. 8), 


| authorizes suit. in ‘the Court of Claims for patent infringement by = 2 Oy 
_ the. Government. and excepts | patentees who, when they made. the — 


Ghee claim,. were in. the . Government service, or their. assignees.> This - 


act: also. recognizes the possibility of patent rights being. held. by” : : ee. 
_- Government employees on work developed in the Government service; - 


: but, as.in the case of the. act of 1888, does not.forbid their assign- a 


Z _ ment. to the Government. “It seeks only to insure the minimum, shop. 7 


_ rights, to the Government i in the case of patents held by its employees. ae 


I find, then, no statutory bar to: promulgation, of the proposed: ee 


S 7 patent procedures. The: chief legal difficulty. which. has: been. sug- es 


gested. is, however, not the statutes but. the. gloss which: has: “been ae - 


3 cast. over: past. governmental practice by court. decisions.: - 


Prior. to 1932, the cases. marked: out. three general propositions. ae 


So TE the employee was not: assigned to experiment in. the field of his - ot. 


: e discovery, he- was entitled to a. patent: right: good even against tie 


oe ~ Government. - United States v. Burns, 12 Wall. 246,252; ‘Solomons — : a 
Ww. Onited States,. 187 U. S. 342, 346; of. James v. Campbell 104.U0..8. 


856, 357-860; United States v. Palmer, 128. U. S. 262; 270-271. . Bute a 


if the: encore was accomplished on Government: time and. with a kee 


: ". Government. facilities, the Government. had shop. rights. even though ae 


‘ the employee had. the patent rights generally. . McAleer v. United - 


- States, 150 U..S..424, 482; Solomons v. United States, SUPTA, 8465. pe 


. Gilly. United States, 160. U. S. 426. And, if the employee was specif- fe 


ee ically assigned ‘to. experiment in-the field of his discovery, he was pad 


ae : required to assign. all I patent ae to the Government, Solomons 5 ; ed ee 


a ‘t Gongress. considered, when:i it: maile” a cladiepine: aiendment in 1928, that the re 


. “5 “gerved an important - purpose in encouraging: employees to take: out patents, with shop 


| rights reserved to. the’ ‘Government, and thus avoiding suits for: Government infringement nus 


when others patented. a. variation upon the employee’s. invention... See H. Rept. 871,.8. 


Rept. 765, 70th Cong., 1st sess. ; 69 Cong. Ree. 5013, 7066. But there was no: indication’. sen 
that Congress intended that the Government should not obtain greater: rights. than ‘ordi ae 

. ~ Rarily: given it, : bute 
- <> 2 Thus, - ‘notwithstanding the: ace. “of 1883, it Has never been questigied ‘put ‘that a bead 
as employee. assigned to: invent a: specific. improvement cannot claim personal. patent: rights ght 


dn’ the resulting. inyention. See. United. States v. Dubdilier Condenser Corp. 289..U.. 8. 7 
7 178, 187, and cases cited. 


“8 The ‘exception: of the Government employee. was added asia ‘eon nilenamant. in ag a 


: . House, 45 Cong. Rec. 8785. . It reflected the strong sentiment of the ‘membership. that. the 


-. Government employee should in no ease be able to levy upon the Government for the _ 


| ae use: of. an invention madé possible by the Government. 45 Cong. Rec. 8757, 8760, 8768, ee ens 
ot: 8772, 8780-8782, 8785... There is nothing. to suggést that the’ Congress would. have. viewed = ee 


Beets | ‘the farther r Brotection of a complete eolenment of the. patent right 4 as undesirable, 


oa 168. _ DECISIONS ¢ or THE DEPARTMENT or THE INTERIOR | 158, D. 2 


“Wiited Sia supr a, 346 ; Gill Vv. ~ United ‘States, SUpray, 432; ae my 


ss - ' Standard F Parts Co. v. “Peck, 264 U.S. 52. These. three lines of cases, 2 a4 
> each recognizing the authority of the other, seem to have fixed the. 


- general notion of what the. “law? required as to the patent. rights of. 

ee - Government employees... But it is to be noted. that each arose in'the 

“absence of a contract of employment ‘« or of a. Mepartinenta regulation i 

ee which would control the patent rights, | , nen 

ee he: whole subject. was reexamined in ‘United ‘Stakes ve Dipitier “28, 
ae Condenser Corp., 289 Teds a 8, 193. ‘Two. employees of. the Bureau 


 .of Standards were assigned to research in the field of ‘ ‘airplane a 


~- radio.” There were no departmental or. bureat regulations or agree- 


oe ments as to the- disposition of patent: rights. ‘After considérable’ a | 
ae oe “undertaken with Government. facilities, on Government time, ; 


_ and ih knowledge. of their. ‘superiors, they produced. an invention 


which made possible | the. use. of alternating, current’ on household. 


3 radios. The Court held; with A ustices. Stone and. Cardozo and Chief 
Justice Hughes dissenting, that. the ‘work was outside the assigned 


‘duties of the: employees. aad that the ‘Government. was ‘therefore: 


entitled - only’ to: shop. ‘rights. The. decision, therefore, | apart 


from: a° dubiots. interpretation of the facts; ‘simply | reaffirmed’ the 
‘settled. rule.:: But the opinion covers a wide range ‘and ‘has some- 
times been: ‘taken as indicating the invalidity of oo 


a regulations such as those now proposed. - / 
~.-Tam-clear that: the Dubilier case does not. Bo" $0 far. “ a) The: case 
| agnesined: only: inventions “made ~ in ‘the absence: of a contract or 
7 regulation.” The Court: specifically noted that: one. Department had 
4 ‘attempted by regulation to require assignment to the Government* © 
and. expressly. stated that it-was unnecessary to consider the. validity 


2 _ of this’ exercise of: departmental power. (289° U. ‘Se at 208). (8): The - 


- opinion’is' based upon. principles of contract: ‘without a contract con- 


= trolling the patent rights, one must look ‘to the assigriment of duties — 


"to determine whether the employer, or employee by. the contract: of 


- employment. was intended to have the resulting. patents. : “(289 U.S. 


at 187, 188, 190, 192, 198, 194, 195, 196.) ‘The proposed regulations, - 


oe | “making: the: assignment a. ‘coudition. of employment, would become — 
a. part, of the contract: of. employment. . Williams 'v.. Terminal Co. 


ao. . - 815 U.S. 886, 898. “Accordingly, the basis of the Dubilier decision. a oe 
: would be absent and that. holding. irrelevant. _ Indeed, the. Court. re 
-_ twice: took pains in the Dudilier case to note that the employees had 2. 


ae in no way. been put on notice of the Government’s claiins. iets Uv. 8. Pe i 
no = 185, ee: a i ae ae 


rae, 9 -#The Deparaient of Agen in 1907. The régulations were sustained. in Selden. oe“ ‘ 
ee Oa. Vv. ‘National Aniline € Chemical Co., 48 RF. bead 270° ae D. N. a 1980). ) | 


a: a: _ AUTHORITY TO: REQUIRE PATENT ASSIGNMENTS | . 1m e | 


atx _ October 380, 1942 


“There are, “ats tivo: 5 Paves in the: Dubitier opinion, “dicta ¢ that ‘the * 


a " Fopinelation: of such-a patent policy is matter for ‘Congress. The — a ae 

> first instance. merely stated that the question was one for Congress, ae ae 
te not. the. -courts,. and may be. dismissed. (289 u. S. at 198). The. 
second, however, expressly stated that neither the courts nor the — 


“administrative officers could in the silence of Congress _ alter the 


_. rights of the employees to. patents (289 U.S. at 208-209). But the = 
statement was either in response. to the: Government’s: ‘argument se es 
that. official determination. after either the invention or the issuance. 
“2 ey f the: patent® would be sufficient to oust the employees. of their 0000s. 
ca rights (289 U.S. at 208). or was completely unprovoked dictum: It 


: ‘is, then, either irrelevant. to the = Nalidity. of. the Proposed: xegulations oo peat 


oo unimportant. . | 
- Tam ‘contiemed 4 in ie ‘opinion by. tio aera Tt. is. : hardly | 
likely. that. the Supreme. Court. would,. without. argument. and in a 
ease which. didnot. present : the’ issue,. cavalierly. curtail executive 
“power. without. consideration of: the Basie Section 161 of the Revised 
- Statutes. In the second place, such a conclusion. would be a reversal 
of McAleer v. United States, 150 U.S. 424. There. the Court: relied, 


for the main ‘ground of decision, upon a license (for one. dollar and : 


other valuable consideration). to the Government: to use the invention. : 
The license was. given. after. the invention. and: the decision. would 


i, the apply a fortioré. to-an undertaking entered: into. before: the. invention. 
It is not to be supposed, again, that’ the Court: would. ‘intend’ to 


reverse itself by a thetorical clause at. the. end of § an. opinion in, a ~—o 


: = case. which, did not. ‘Preset, the, question. 


Ee cena ‘the: Secretary: of: she: ee to ‘proseetha. ‘the’ oped a 


a «patent procedures “for the government. of his: department” and “the 9° 
~~ ‘conduct’ of ‘its’ officers and. ¢lerks” and to’aid in’ the “performance — Ss 


| of its business, and the custody, use,. and. preservation. of the records, i : 2 
__ papers, | and. property appertaining to. it.” No- ‘statute qualifies. ‘the. - 3 


ee, oe - broad. authority. given by this: section, ‘and ‘the. judicial decisions are ae os “ 
~. concerned only . with. the. relative: rights: of: the Government: and its. 


| employees’ to.inventions made without any prior arrangerient oe moa oe . 
oo oe that: genemplaied byt the: S Bropaged! Sepertinental¢ order... : ee ceue? 
= at Approved: ee eo ee 


_ Hanoi Li Toxks) oe eee ee 
_ Secretary of. the Interior. : 


ee The. Government's brief dia not eee any: aeecuiant: bast: upon. “administrative 6 deter: iy an ae 


bay 1 nag os except to. note that after. the applications ‘had. been. filed. the Bureau. officials ~ ea, fs 
“asserted a. claim ‘to the invention. (p. 12). The respondent’s: brief. complained that’ this. os ead i 


. . ; ‘ assertion ‘was. a reversal’ of” their _ Bievions: PTET ReEIEnE to take out’ a eave co 38). 
Nos. 816-318, ‘Oct. Term, 1932. Bee eats = : Tig 


ae 6929594817 | , ae x 7 


oe . Pcs - DECISIONS oF THE DEPARTMENT or THE INTERIOR 1681 D. a ae 


| STATUS oF PUBLIC LANDS DRAINED AND ASSESSED BY ARKANSAS : : ; 
DRAINAGE DISTRICTS UNDER THE, CARAWAY ACT OF J ANUARY .. 


ae 1920 
- Opinién, October - 30, 1942 


“ Srare Drauace or ; Uniren: SraTEs: ‘Lanps—Caraway Acr ¢ OF. : Tatoaay, i, ‘1920 =: 
—LAMITATIONS: ‘ON ‘RicHts -ACCORDED THE. ‘SraTe—No- -ForFerruge: ‘OF TITLE ot 


- FoR’ NONPAYMENT OF DRAINAGE Lizns—Canaway ‘System | OF. ENTRY AND — 


PATENT FOR SavIsraction ‘OF “DELINQUENT. ‘DRAINAGE CHarcEs—RIcHT TO o, 


- | Caraway Enrry anp Patent ARISING FROM Drainace Liens a SrarvvTory — 
at BAB TO’ WirnpRawaL FROM Such Eniry. BUT ‘NOT. TO. WITHDRAWAL: ¥RBOM 
ee HOMESTEAD: ENTRY. OB, OTHER. Forms OF DISPOSITION UNDER THE Pusiic: Lanp 

a Laws—SMIrH IRRIGATION | Act: OF: AUGUST 11, 1916—Its. ‘Lizn, SECUBITY 


 Sysrem- Divverent—Ricur. or Ispication Districts To ConTINUANCE OF 


ae ‘Homesteap Entry—ERronrous CaRAWaY ‘Instructions OVERRULED. 


‘The Caraway Act’ of January 17, 1920, in support of ‘the. State’ S- agricul: 
tural and. tax economy permits certain. entered and -unentered public: lands 
ine Arkansas to be: drained and’ assessed under: “Arkansas: drainage laws 
but disclaims any United States obligation: for such charges, It does ‘not 
ae guarantee. payment: thereof: but ‘provides a. system for acquisition. of: United 
.. States patent to lien-burdened lands whereby .. drainage: charges may . be . 
satisfied. by. third parties - if. they. fulfill the statutory. conditions. 


Held, 1. That ‘the Caraway Act confers on: the State only. the rights pre- 
seribed. by its terms and that it adopts no. state law incompatible there- 


“with. 2.° That the terms. of the act contemplate: transfer of United States. ~ 


: ‘title to these lands. by bo: means other than ‘issuance ‘of United States 
“. patent and:that they confer no power upon the State to divest the United 
| States of its title by forfeiture for nonpayment of. drainage. charges or 
-, In. any other manner whatever, . 3.:That the.act creates in the drainage © 


districts and in qualified claimants thereunder a right to Caraway entry. 
and patent. 4; That a prior statutory ‘right to Caraway entry and patent. 


os, cannot "be defeated’ by an Executive order of withdrawal even if such order - 
omit to declare: that. its. operation is. subject. to existing valid ‘rights; but. ca 


. the right. to; ‘Caraway entry . and: patent. does: ‘not: bar withdrawal of. lands. a 


_' assessed for drainage. charges. from. homestead entry. or: other : forms of 
; disposition under. the public. land laws... 5... ‘That. the lien secur ity. system: 
ee, under the Smith Irrigation: ‘Act “of August 11; 1916, differs from the: Cara- | 
eee E way ‘system - in ‘making: a homestead entryman® indispensable to satisfaction 


hy Of an-irr igation ‘district’s Tien and that: instructions’ concerning the Caraway ioe 


oo. Act are in error in: regarding the. systems as; similar: and’ the Caraway. . 
. system, like the Smith, as. barring, both: withdrawal from homestead entry is 
yond classification under ‘Taylor Grazing Act. j ae ao 2 


- ARKANSAS Lanp Pourcy Act ( or “Marcy, 16, 4939—Srare Tide , Commtsstonie— aed 
J UBISDICTION-—No_ ‘RELEASE. ‘OF. CARAWAY | Liens—Tayros Grazing Act pote 


~ APPLICABLE. 


Upon the assupiption 1 that without waiver. of the. arninace ‘hens the. Caraway a 


.-» lands, although rendered. unfit’ for occupancy through’ natural causes, could. 

; Pees be ‘withdrawn from homestead entry | and: made subject. to. ‘classification, ile 32 
a as to suitability. therefor. under - ‘section 7 - of the: ‘Taylor - Grazing. Act, » 2 = 
ak question » was ‘raised whether under the. Arkansas ‘Land: al Act, Noy 


o ome ‘LANDS DRAINED: BY ARKANSAS DRAINAGE DISTRICTS | 17 ae 


_ October 30, 1942 > 


as - nage ‘of. ‘March. 16, “1989, the State Tada Gornmissioner, had “authority Aas ee 


"waive or cancel the Caraway. liens. Held; 1. That the act probably relates . 


only to. State-owned: lands. and“ does not apply ‘to the. delinquent United — 


ae > States lands, which. cannot become State-owned: through forfeiture . for 


- oo - delinguent charges. 2. -That in the absence. of any State construction of _ | eta 
>. the Land Policy. Act as to such authority to waive or cancel the liens, the © 


a ees e Caraway: lands cannot’ be ‘regarded - as failing. under the jurisdiction of ee are 
se _ the: ‘State: Land Commissioner: for. the: purpose’ of taking’ such action. a eset, Ge 
teks eS net the. liens: continue area subject, to. enforcement as a bresctilied Phe BP den ee 


ae by. the Caraway Act. 


Ganon, Solicitor + ae ae ee ee oe 
i. “At the instance’ of: hie Commissioner of ‘alg: ‘Gaisrake aa 1 Office cae | 
you [Secretary ‘of the’ ‘Interior] have inquired my opinion® aS tox eas, 22 


ae whether, Act: 331 of the Acts: of. Arkansas. of ‘1939, approved: on) 7 


March 16, 1939, can. be: construed: as granting adequate authority | 
to the State Land ‘Commissioner. to. ‘release’ drainage tax liens levied 


: against public lands under the. act: of Js anuary 17, 1920, so. that’ these. 


~ lands would’ come under: the: withdrawal order: ‘OL February. 5, 1985, 
_. and thus become > mubjoet to classification under section. e of the Taylor ; 


oe Grazing Act. : 


~ Underlying: this queation i is. =the assumption: that Peuhout: a: ‘cee 


" : of such liens these lands’ would not be. subject: to. the. withdrawal ie 


order of February 5 1935, and. ‘to: classification under. section 7. of 
~ the Taylor Act. -I.am of opinion. that. this: assumption: is erroneous — 
Cee SM ‘point: of. law’ ‘and. therefore. that: the question presented cannot. 
Tecelve a yes-or-no answer. Instead, then, of answering this question pee 
as originally put. by: the.Commissioner, I shall consider the question 
whether such waiver of: liens i is possible and:then turn toa considera: - | 
tion of ‘the effects of waiver or non- waiver "Upon Federal ul weithdrawal. aes 


: and classification. 


“These lands the act ore on anuary 1, 1920. 0. (41. Stat.” 392, 43. U. s. ©. ; a " : - | 
-gecs.. 1041-1048); sometimes “called. the: Caraway. Act, ‘declares: to be aes 
subject to the laws of the State.of Arkansas relating to the organiza- Oe her 


tion, government and regulation: of drainage districts to the. same ex- 


; “tent and in the same manner, except as: otherwise. provided, as lands” 7 


a ~ held’ under. private. ownership. ‘The purpose of this adoption of — fe 


Arkansas law. was twofold, first, to authorize the ‘Arkansas drainage. : : . 
' - districts comprising the public lands: specified to reclaita them for 


3 a 2 agricultural use and, second, to provide a system of assessment. and. : - : is es 
oe tax sales. for. delinquent drainage charges whereby. the districts, with-.. re i - : 
~. out recourse to.the Federal Government, might: recover. from: ace ae hea 


ede parties the costs. of drainage operations: on. Government: Jands. ne ead ae: 
Under the terms of the Caraway ‘Act, the drainage’ district might tae et tae 
vs impose Ii Tiens ae unentered. as well, as upon entered | 1 public’ tands:. Oe 


ee DECISIONS OF THE DEPARTMENT OF THE INTHRIOR G8LD : 


_& a ae sell ch lacs at tax Paalee to satisty t ihe hee pice 7 


. - 1 at such sales, however, would receive. no title to. the land but only 
Be right. to- acquire patent. from. the United: States upon. payment Of 


five dollars. vee acre. and Siege acme with, various other Statutory. --. 
| _ conditions. - : Hes : | = 
This Canvey At Of 1920 3 is cotehed | in dae rsotieally, iden a 


© Goal swith that of the Volstead Act of May.20, 1908. (35 Stat. 169), 
~ amended by: the: ‘act: of : September 5, 1916. (39. Stat. 722), affecting - a 


| public and. Indian ceded Jands in the ‘State of Minnesota. - ‘Tt has the © | 


Same purpose. and the problems which it. presents | are similar to those o 


created by the Volstead: Act: concerning public lands... The Minnesota. a8 


a a difficulties - were discussed. i in a Solicitor’ S aay of # August 12, » 1942, 
BB. D. 65, supra. = 


The: ‘public: Inti” specified i in he ny Kae are: il ‘those ae 


‘anita unreserved lands and all those entered lands for which no .. 
final. certificates: have been issued situate in seven townships 4 in Missis- iat 


| ‘Sippi. -and-Poinsett counties.1. “Of the:public lands remaining - vacant. 
~ in-these. townships, General Land. Office records in 1940 showed that . 
assessments had been. levied’ on about 9,418 acres and. that most: of | 
the liens for these charges. had. long continued. delinquent. - : 
Concerning the possible release of these liens by the: State; t the Ou 


is missioner’s inquiry is to -be. considered: against: the following back: . ‘ : 


| | ground: ‘The townships described. lie in the Big Lake-and St. Francis 
River area: of northeastern Arkansas, which in 1811 and 1812 was 
affected. ‘by the “New Madrid earthquake.” eee ‘Lowered i in elevation- by 


hae the series of convulsions, the whole area has. since been. known. as the. 

Line Sunken Lands. After 1893 the construction of the: St. Francis levee. 
- along the west: bank. of the Mississippi afforded:such protection to | . 
- these lands aS. to permit. their reclamation by a system of drainage - 
i: canals built by: local drainage. districts organized. under the general. 


; drainage: law of the State or ‘by. ‘special act. In °1920 the Caraway 


“ Act was ‘passed i in order that the public lands here. situate, then un-. 


= drained and unfit for cultivation, might” be included: in drainage dis- 


ge _tricts and by bearing their share: of the drainage costs. profit: by the 


| district improvements. ‘It was expected that when drained oS lands . 


a _ would be of -— value for — uses i 7 


ne ae “i These Howarnipe: are Ts. 14, 15 and 16 N,, R. 9 Es 5th. PR. Mi; “Ts, 15 and 16 Ni pees 


= R. 10H. 5th P. M.; and Ts. 11 and 12.N., R.6 5, 6th P.M. Fe 
*, 2 Report. 1527, ‘May 5, 1928, House. Committee on Public. Lands, on .-a R 10657, ‘Toth. a 
‘Cong., ist. S8ss., Secretary’ S. ‘File No. 2 129, GL. O., “Arkansas ‘Sunk ‘Lands, Tegislation |” - 


: 0th Congress, ist: sess. 


8 Report. 1609; Jan. 29,. 1919,. House Committee . on: Public Danes « on HL R. 11715, 65th : | Oo 


_ Cong... 3d. SeSS.,_ Seas File 2 129, G.L.0., Arkansas Soar Lands, Jeaslecon, 65th 


ae Congress. ee 


2, ee LANDS DRAINED BY ARKANSAS DRAINAGE DISTRICTS. CT ate oe 


October 30, 1942 


: “This is hoe fell fie short of realization. : The great Aisisipbi flood oe ee 
ia - 1997 seriously: injured. the St. Francis levees and the works of the ao 
ie drainage. districts im Mississippi and Poinsett. counties. ‘The lands oo 
became subject. to periodic oyerflows'and for months at.a time were oo 
under water. . “Moreover there developed a strong probability that new — oe 
oe plans” for flood control of the St. Francis River basin. would. either | 
leave the lands i in question entirely unprotected® or require them for — 
a floodways or rights-of-way. These. conditions far from. putting an 
end to homesteading actually. encouraged. it.. Many persons. are said 
to have applied for entry for the sole purpose of later obtaining | dam-— 


se ages. from. the oo districts for. es es of, f their - ; 


7 entries.” fee at es ee 
2 In Sondetion of all thie facts both. ae ee Land. Office aud ee : 
_. the drainage districts concluded i in 1934 that the public lands in ques- 

_ tion. should -be withdrawn ‘from homestead: entry until there should’. 

_ appear some reasonable assurance of: their effective reclamation. At 

the same time the Bureau of Biological Survey® requested the tempo- 


rary withdrawal of these lands for. classification as to their suitability 


. for wildlife refuge. purposes, desiring to. add. those found. suitable to. 7 
Big Lake. Reservation, . a large wildlife: unit; which the Bureau. was | 
administering on the western border of Drainage District: No. 172 


On June 29, 1984,. the: Executive: Order requested was’ issued, No. 


— 6761, and for some time. thereafter the General Land Office: rejected | 
| applications for. homestead entry of these lands on the ground of their oe 


withdrawal for the. purpose above described. 10 . 


However, on January: 10, 1936, by letter M. 28957, the Popa ee | 


| ‘ instructed the General Land Office as follows: ae 


"Where a lien ‘has: ‘been created in ‘favor. ‘of. a: guainnee: district ‘upon. n Jands | ae . 
described - in. the. act of J: anuary “47; 1920, a. subsequent: withdrawal of any aoe : 


| ve lands: will. fot. defeat the : Hight | to: enforce such lien: by sale.” 


_ ecmoomnots: Dy. supra. oor a, 


ca “Secretary of Interior to Secretary of Agriculture. For file see fn.°7, supra. 


+ -.10'For examples of such rejections. seé. G.L.O: 05215, Daisy Coffey, Dec. a 1934, end gee Se 


GLO. 05217, George Billips, Dee. 27, 1934 Sept. 19, 1935. 


8 1543932, Jetter, April 23, 1934, Auditor of Drainage Distriet No. Ww to General Land ot oe 
an Office. Ae ee oP oi eke, 
shi (61544852, . etter ‘April | 21, 1934; Acting. Chief, of” Engineers, War ‘Department, to a Se 
| Commissioner of General Land Office. ~~ a as 
. -* Bile “Big Lake National’ Wildlife Refuge, ete Pt. 8 Ge G.L.0.° ‘Land ‘Classification. ae 
re Division, Lane: File ‘memorandum, J une 4,. 1934, quoting Federal Receiver of ‘Drainage . 
~. District No. 17. _ 
. 8 This Bureau, then in the Department of Agriculture, is now. a pace ‘se the “Fish and. a 
ae Wildlife Service” in. the. Department’ of ‘the Interior. ‘See ‘Reorganization’ ‘Plan II, “May_ 
9, 1939. (53 Stat. 1431, 1433) ; ; and Plan ITI, April 2,.1940 (54 Stat: 1231,. 12382). Moreno ey eae 
. °. 9 Letter, May. 18, 1934, Chief Darling to: Secretary of Interior; letter, June 2A, 1984, a4 


= 1v4 7 "DECISIONS OF THE DEPARTMENT oF THE INTERIOR. (581, eke 2 


er, This ‘déeoription of the superior right arcane in oe district” as a + 


“right to enforce such lien by. sale” was correct as far.as it went. But | 


| “the: instructions omitted to point out a.certain other important part 


. = of the district’s right. ‘That is the right to see United: States. patent = a 


_ issue: to tax sale purchasers in accor davies with the terms not of the 
homestead law but of the Caraway Act, which is sui-géneris-and 


7 . ‘provides for a system of entry entirely different. from and ude =a, 
pendent of that of homestead entry. ; ree mee 
In the absence of specifications: on this point, ‘the: General iand 


“ : : . Office construed the district’s right as above: defined. to be synonymous . = 
with ‘a right to the continuance of homestead: entry. It therefore 


resumed allowance of applications for homestead entry of-such of- 


-.. -. the lands as had. been sold for. drainage charges or assessed. therefor. ~ 
Rid - “Necessarily, it applied the ruling to the: withdrawal | order of Feb- ~ 

| - Tuary 5, 1935, No, 6964, as well as to that of June 29, 1934, No. 6761. 
‘Subsequent departmental instructions! implicitly: sanctioned: ‘this 


; os Moreover, they ruled: specifically that the lands, being. un-" af 
affected by withdrawal No. 6964-of February: 5, 1935, were therefore _ 


not. subject to section. 7 of the Taylor Grazing “hiet. of J une 28, 1934 ‘ 


(48 Stat. 1269), as amended by the act of June 26, 1936. (49 Stat. 


aS 1976). On the assumption that the Caraway Act was similar to. the : . 


He Smith Trrigation | Act. of August 11, 1916 (39 Stat. 506, 43. Ure SiG. 


gees. 621-630), the instructions: of. November 16, 1987, accepted. as. 


_ | applicable to the drainage districts the reasoning in the Arizona irri- - : 
- gation case of Harley. R. Black, 55 I..D. 445 (Jan. 30, 1986). This 


held. that homestead ‘entry. was, indispensable. to. satisfaction. of an : 
irrigation district’s rights under the Smith Act and hence that Tien- a 
_ burdened lands must: not be. withdrawn. from homestead. entry. “But. ra 
the instructions overlooked a fundamental difference between | the oe 


; two statutes. Unlike the Smith. Irrigation. Act, the ‘Caraway ‘Act did e 
not make homestead. entry a: condition precedent to: the. satisfaction a“ 


i. ofa drainage district’s rights but provided. for its security system to — 
a function upon unentered lands through a, Caraway entryman instead . : 
of a homestead entryman. ‘Hence the rights of a drainage district ee 


_. chave no connection with homestead entry and cad vans | ‘the: a 
2 Black case. 1s —— to. them. 7 i a 








; (TL The. instructions of Nov. 16, 1937, answered the - G.L.O. ‘petuest of Oct. 1 1937 t 


os (1690586), concerning the Caraway Act and withdrawal order No. 6761 of June 29, 1934, — a 


enlarging tha wildlife refuge in which the Bureau- of Biological - Survey: Was: interested, Z 
- Those of Nov. 8, 1939, answered the GL. QO. request. of Oct. .24, 1939. (1791365) concerning” 


the relation to the. drained lands under both the Volstead and the Caraway. Acts. of the. 


2 Government's new land: ‘policy as reflected ‘in the reas Grazing. Act. as: amended, and. = 


- . “the acne withdrawal orders. 
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| However, i in: | pursuance of the ‘several eteicaons given, * the Gen. ores 


: er al Land Office has. continued: to rule that. the lien- -burdened lands 7 


- must remain. open. to homestead entry and: may not. be withdrawn - ES 
therefrom. » In this: posture: of the matter the Commissioner of the™ 


| General. Land. Office. has made the instant inquiry. ‘The theory of his. 


| s - question is. (1). that the liens as valid rights existing in the State- pre- 


| a vent the. ‘Executive: order. of F ebruary: 5, 1935, from. withdrawing 


ee these lands from homestead and other: forms of entry: under-the public <4 


- land laws;: (2) that if the State were to release its liens, the order. OES 


a would attach to the lands and withdraw them from homestead. entry 5. ee 7 ; 


a (8): that the lands would then be: ‘subject: to classification under the ; 


‘ eed aylor. Grazing Act; ( 4.) that if found unsuitable for an agricultural . 


classification, the lands: could be withheld from homestead entry; 


and. (5). that since in most. cases an agricultural classification would _ 


e ‘be 3 improper, applications: for. homestead. entry would be subject to a. 
~ control not now thought to exist. The Commissioner is therefore 


_ interested to know whether | under the Arkansas Act of March 16, 7 


: _ 1939, the Arkansas Commissioner, of State Lands either has authority 
: to lee the liens: in question. or -in. eoneoquence: of any of his acts 


i: - may be held to: have waived them. . 


The act. cited | establishes a: State. land: poliby for’ Atkansas un | 


‘. ae on. the Commissioner | of: State Lands the powers necessary 4 
to effectuate. it. ‘The act would. appear: to. deal only with State-owned . 


~~ Jands and to limit to such lands the Commissioner’s powers under‘it. ag 
a &. ‘State-owned. lands! “include: lands: acquired by grant, purchase or 


- gift; those sold or forfeited to the State for unpaid taxes; and islands _ a 
formed. in. navigable waters subsequently to the. State’ 's admission © - 


to the Union. ‘Hence: unless the lien-burdened lands here in question te ee ge 
ele within. one of these categories. of State-owned lands. it: would. ao 
coo ‘appear to me that. the State Commissioner can-have no jurisdiction. or 
a contr “ol over them either: to release the liens. on. them.or to-retain them. - 


ae ok think it is ‘clear that. the delinquent. Jands are public lands of. the an a - 
| United States: and that disposal:of them is the prerogative of the = 


Congress alone. Only the Congress may declare whether and how the > 
ee United States shall be: divested of its. title to: them. and the Congress — a : ; 

. has nowhere provided that the United States may lose its title toits 
oa 2 lands. in. Arkansas by: operation of the State’ s law concerning taxa~ 

oe tion or. drainage or any other. subject. “Indeed, the Congress has) 

... shown affirmatively by. several . provisions. of the Caraway Act that. ie a 

vo it, ‘sontemplates 2 no > transfer of the Government's title to. the. drained 7 








; = Pope's Digest. of the Statutes of Arkansas, ¥ a eh, 99, Lands of the State, secs. 


‘ A 
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- igade in’ any. manner save by: United States patent. (See secs, 5, 6 = 
_ and 7, 43 U. S.C. 1045, 1046, and 1047.) | 


Admittedly, the Caraway. ‘Act is a. reference statute: | By i ae ve a 


_ ‘section it adopts the appropriate State laws for the organization and» Pe 


| regulation. of drainage districts together with. their machinery for 


the levying and the collection of drainage assessments and for judicial “ 


sales to enforce unsatisfied liens.4* But in accordance with recognized | | 


- principles. it adopts. only such: portions of Arkansas law as: may. be 
appropriate and as may give force and effect to its.own provisions.‘ = 


It adopts nothing that will: be incompatible therewith.“ . The act — 


makes clear that. transfer of title to these lands is to be by United : ey 


States patent’ and it explicitly: defines when, how and to what per- 
sons! purchasing the lands for delinquent assessments such. patent | 


shall issue.. It therefore does not: adopt the incompatible provisions = 


of Arkansas drainage district: laws for issuance of tax title and tax: 
deeds. to these ‘lands by the Chancery Court: Commissioner - in the. Hae 
_ Arkansas county concerned. 7 = ao. Pao 
2 - Moreover, the act. contains i in section 30 an unambiguous declaration: es 
Z that nothing in the act shall be construed as creating any obligation | 
on the United States. to pay any of the drainage. charges. “Sinks ‘ 


- thereunder the Government is in no sense a debtor for the drainage wes 
liens, it would be absurd as well as inconsistent with the declaration’ 


_ to construe the Caraway Act as adopting an. Arkansas forfeiture pro- .— 
vision the effeet of which would be to divest the Government « of, Sie 7 
title for aaa hn of a nonexistent debt. ae ae ae 


————— 


Drainage‘ District: No. 17. in: Mississippi. County and. Act 193, approved | March :9, 1917, : 


13 : See Act 103 of the Acts of Arkansas of 1917, obroued. “Pebriiiry 20, 1917: i ovedniaing a 


sae eet “organizing ‘Drainage District No. 7 in Poinsett. County: See also. oe Digest, of: ane og 
* Statutes of Arkansas, v. 1, ch. 52, Drains and Levees, secs. 4455-4536, =. 


_ ie Gillesby v. Board of Commissioners. of Canyon. County, 107. Pac. 71,. 4. (Idaho 1910) ; ae 


ce ‘Lewis’. Sutherland. Statutory Construction. (2d ed.) sec. 6; 2 idem., sec. 405; State v.. ci 


Board of Commissioners of Marion County, 85 N. B. 513; 521 (Ind. 1908) ; State v. “Board” — 


of Commissioners of Shawnee County, 110 Pac. 92, 94 (Kan. 1910) ; State. Y. Tausieh; 3 me 


. 116 Pac. 651, 657° (Wash. 1911); Gadd v, McGuire, 231 Pac. 754, 763 (Calif. 1924). 


1 See. 5 of the Caraway ‘Act expressly provided: ‘that no. patent should: issue to a draine _s 


" age district. or to anyone bidding in lands for it. But see. 4 of the Driver Act of Feb-. ‘ : 


ruary 28,: 1929. (45° Stat. 1410), removed this restriction and authorized execution i : 
. patents. to districts in’ circumstances: prescribed. : . 
This Driver Act, which through some. inadvertence | does Ot appear in the U. S. Code; 


. was enacted primarily not to amend the Caraway Act in any’ particular. but to give =m 


- United. States consent to drainage assessments on public lands within the St. ‘Francis: | 


es . z Levee. District. other than those mentioned in the Caraway Act and thereby to relieve _ . ae 


“drainage districts. which had: been. or might: be adversely affected. by the Supreme Court 


| decision in Lee v. Osceola and Little River Road I mprovement District No.1 of Mississippi i 


7 County, Arkansas, 268: U. §..643.° -At the suggestion of ‘the Department. ‘its section. 4 ; 


Was” revised to apply ‘only. to the lands described’ in ‘the Caraway Act and‘ is therefore in | i 
- effect an amendment thereof. See fn. 2, supra; also Howse debate, Jan. ae and: 24, 7 1929, 7? 


. Cong. Rec., v.. 70,.pt. 2, Dp. 1795-1799, 2198-2200. ; 
~‘Seetions 1, ‘2 and 3-of the Driver Act are administered by Division Co? of the. QL. 0. 
4 and section 4 by Division os See G. iL. 0. aie No. 1190, ‘June 5/9, 1929. 


> 
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dee ingly & since no > congressional mathorizalion of forfeiture of . 


. ee United States lands is to be read into the Caraway -Act, it: follows that 7 goes _— 
= the delinquent. public lands here. in question: cannot fall under the © Se one 
- Jurisdiction. of the State. Commissioner: as lands owned by the State aS 


= through forfeiture for taxes nor yet under that of the drainage dis- oe ; 
ae tricts through’ forfeiture to them for assessments: for: drainage bene- 


. ~ fits. It follows also that. the: ‘Arkansas. liens continue unimpaired a ee bees 


; subject, to enforcement but only in accordance with. the terms of. the . fee 
es. ouaick Act. ae ey eae eo cons 


This: conclusion’ is : réaéhad ° in’ i the. sbearies of | any judidiad or ae —. 
| -thiniétrative determination. by the: State: authorities of Arkansas con-- 

7 cerning the State: Land Policy Act. Conceivably the State authorities . a 

might give a very broad construction to the language contained in 


Seen 6 of that act. authorizing the State’ Land Commissioner to 
- Mwaive rights and ‘priorities, a : such ‘manner and’ under such condi- 

tions: BS may ‘be: required by. “agencies. of the United States E 
*° *  * in order to. nee the pélisise declared in Section 1 of — 


| : this Act, 2: and on ‘the basis. of such. a broad. construction. might hold ei 


- that the. State Land Commissioner. had authority to waive liens not 
-only.‘on lands. that are. State- owned, in the strict sense, but also ‘on — 


~~ lands ‘in: which | agencies ‘of the. State such as drainage districts have 


only the type of interest conferred by’ the. Caraway Act. Nothing 3 in 
~~ the present. opinion is to:be construed as denying ' the right of Arkansas : 
authorities to place such a constriction. ‘upon. their own statute. But 


: in the absence of - any. ‘such administrative or judicial construction - 7 
- I-conclude that’ lands ‘which are owned by the Federal Government: ~ 


and not by the State of Arkansas do not fall ‘within. the jurisdiction . 


of the Arkansas Land Commissioner for the purpose of effecting the = 2 
ee cancelation, of the’ liens here in question. : “Certainly in the’ absence os 
of: any. ‘State decision. to. the? ‘contrary Tam: constrained. to answer ins 


Me the negative't the first ‘pant of the ieeinetaot prescuted: by: the e General: i 
— Land‘ Office. © ea - : pga ee 
Thasten. to add that reilardldes éts any. y possible diversity ce abba ire: ore 


ne tation’ of the Arkansas statute it is clear that. until issuarice of United’ : oi | 
Cee “States patent. in accordance with the terms of the: Caraway Act ore). 8: 


- with those. of. other applicable public land laws the title to these. lands a : i | 
—. remains in. the United States and no act. of the » Arkansas s legislature ae 3 
a can, operate to. divest. the Government: of it. ee ae . - 


There being : no. forfeiture, there i is no occasion to discuss the er eee ee 


S i  s detiene ¢ of the authority over, forfeited lands. which the Land Policy a oe : 
oo Act of 1939. gives to the Commissioner of State Lands or of that which werd 
Pa - the drainage. district acts Bie. to ‘the "drainage districts. s embracing 


eS ae 8 Footnote: 133; MINTS ae as Oke ee oe a ue 
eee aie Assessments for drainage iporovamants are not t State. fees. The special acts creating See ante 

2. “binjess drainage: districts provide for forfeiture not to the State ‘put to ‘the ‘drainage districts nee 

: Sok lands: bid off. for-the: districts; ‘upon. the. failure: of: ‘tax sale _purchasers: dnd remaining an Ns 
“..- unredeemed, The special acts also declare the drainage. districts to be corporate bodies =. * 

_ with aill ‘the powers‘ and Privileges ‘df ‘Arkatisas’ corporations. These powers include the: oa 
Light to take, hold and convey. lands, sues 8 acts cited in fn. AB, ae ie mee + 
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; the lands. here eavoleed: 16..-Nor. is It: necessary to: consider: what tela ee 
~. tion. lanids:forfeited:to. these drainage districts for-drainage benefits!” en: 
°° may bear:to lands: forfeited:to the State for State taxes.or whethér _ 
the: drainage sUBtN Ch paces are: in. vouy way affected by. the Land Foley: . 
“e Act, of 1939. | on 
2 In view.of. yak negatives answers. te the Comitiissidnier’ Ss question, ’ 


: : shes basie. problem: of the relation:of the‘Caraway Act: to homestead. a 
- eptry remains, with all the difficulties for the General: Land Office that. a 


| _ Volstead. Act of May 20, 1908, ‘and analyzed.1 in-the Solicitor’ Ss opinion 


result from the belief that the lien-burdened lands must be kept-open . 
__- to homestead entry. “However, i in the course of the examination: just — 
made I have inquired further into this question, as has been indicated 
~~. above,. and, I have been led.to. oe conclusion that. this eee is Cees 

‘ / Upon, fallacious assumptions. ,. mee . | 
., The: rights. of the Arkansas. dtaihage Ge ‘tader the Gone Sha: 
“et, are similar to those conferred.on the State of Minnesota: by: the 7 


~ 


: Daa of, August. 19, 1942, ‘supra, p.. 65." Accordingly, the. principles and: the. e 

2 reasoning set. ane in that opinion concerning the Minnesota drained’ _ oe 

aa Jands. are. applicable - to ‘the Arkansas lands. under. the: Caraway Act. os | 

_.As-in Minnesota, therefore, :the, rights of the Arkansas drainage _ 

eee district and.its, lien. purchaser under “the Caraway. Act.are.not-rights 

ae to. homestead entry. They. are rights.only.to that. form. of disposition ae 

etn provided i in. the Caraway. Act.and they. will therefore except: the lands’... 
2) to: which they. are asserted. from withdrawal from Caraway: disposi-. 
tion: and. from: that alone...-They, will not bar withdrawal. of the: lands. 


from. homestead: entry. and other, forms of disposition.t under the oe Saat 


vlond laws. 008 rei iA WY ES Biber | aie 
In. summary, therefore; i am. ore opinion 2. or S 


ce That the Arkansas State. Land Policy..Act, No.2 331 “of March oe 


drainage charges. and, do not -become State-owned lands. 


go, feo that the only . “form. of disposition. of public. lands. to. ie bean 
a tights: are acquired by. the “Arkansas. drainage districts concerned — oo. 
~~ and their tax sale purchasers under the. act of January 17,1920, is 
pos the: particular: form of disposition ‘prescribed in the act, ‘herein. Te: ue 


ee ferred: to: as beamaicd purchase, cash, Sout, or. Patent. 


le ee o8 Oy sappy 


: 2 | ag 1939, ‘pr ‘obably, relates only; to. State-owned lands; and, has. no. ‘ap- a 
hg --pligation to. the lands. of the United: States. described 3 in. the: Caraway” ee 
- Act of January. 17, 1920, for they cannot be forfeited. for: Pee oe 


bees AIS OPTION, ‘MINERAL. EXPLORATION. AGREEMENTS: oe. : i en ee 


. | October 31, 1942 | 2 eae, Os 
3. That ‘the ‘valid rights to Caraway cash entry which ‘he’ ae 


> ~ ereates : inthe” drainage districts concerned: and ‘in: those’ ‘qualified 


< a persons claiming under them will upon assertion prevent withdrawal. 
of Tien-burdened Jands: from such entry, and, being statutory, cannot as ees 
be: defeated: by an: ‘Executive: order of ‘withdrawal which. omits to. : ees . 


a | declare that: its: operation: is ‘subject: to existing. ‘valid rights:*- 


pce! nothing: in the: Car away Act. prevents .unentered pte a 


oe ‘ands which lie’ in. the: townships: specified: and: which’ have been sold~ 
for: drainage. charges. or merely assessed: therefor’ from: being with- — 


a _. drawn: from. homestead ‘entry: ‘by-an: \ Exocittive: order ‘Assued subse- a a ae ‘ | 


7 quently. to the creation of the liens." 


“BE ‘That of. the: Executive: orders of I ie 99° and Decamber 3 1934, 


: = ak of February. 5, 1935, Nos. 6761,:6912 and.6964, respectively, each: * 
-.. withdraws. from: homestead entry” such: of the lands specified in: the - 
= Caraway Act as: may be described by such order. and as may not be. 


2 included within any. ‘previous withdrawal; but:none:of ‘them. with-_ 


: . - draws ‘from Caraway: cuspostion: any: of said sans | to sence Casavay 
- “Tights. shall bé:asserted: : 


°6.-That: “section: ‘of the: Taylor’ ‘Grazing’ Ati as. ‘amended, is” 


a - applicable: ‘to’ such.’ of the Caraway lands as.are withdrawn. from. 
pe “homestead: entry by the general’ withdrawal ‘order: of ‘February. 5y. 
1935; No: 6964, and: makes their: classification a. condition. Breeden « 


ou “Sto. their: restoration to ‘homestead « or Ha os form of: entry poe 


Caraway entry. a ee - 
Re That: departmental tnetrieciond: of: Tai anuary 10, “1936, November Cec ee 


ae 16, 1937, and: ‘November 8, 1989; should: be conaidorsd overnuled i in 
_ pee far as ‘they: may. ‘he said : be inconsistent herewith.’ ae ugh + 


~ Approved: i. 
_ Ane Worraa,: Pe 
Under " Seoretory. 


nae ecag 2 IN EXPLORATION. AGREEMENTS OF OPTION TO “Gov. 


figs “Exmonarion A oaiaees Goseay OF ‘Mins —Sraareerc: Maverans—OPri0n 0. Se ee ast 


rete FOR + PRODUCTION OF MINERALS DISCOVERED 
a Opinion, October 31, 19y2 aoe el 


“GOVERNMENT. FOR: ‘PRopucrion. OF, MINERALS DIscovERED.. 


In order. to. assure: the production of strategic minerals dtacovered oe it, the’ : es os 


¢ ‘Bureau of. ‘Mines nay, in executing agreements for mhineral explorations — 


: ee privately. owned lands, include as a condition an option in favor of : 
: _ the United. ‘States which. will allow an authorized. agency of the ‘Govern-- ae 
os. ment..to' undertake. further pa lopmene and. i production of: the. minerals : nee, 


cs “discovered. . 


wee et 
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ae . Ganoxes, Solicitor: 


. My opinion has been ieauadel byt the Buireat of Mines a ane a. 


bas xs the insertion in a form agreement for: mineral: explorations. OL, 4 
mde privately. owned property: of a provision. which would. require. the 
owner of the land to enter into a commitment either to develop further 


a 7 -and operate the. property for the: ‘production: of. minerals that may be 
discovered, or to give the Goyernment the. right to:do:so. The sug- 
.... gestion. is rade: that. if legal authority:for such a-provision:cannot. 
be found, congressional action should be sought to make it possible. 
.. This proposal. is. set’ forth in a letter-dated: August. 14,1942, from 


oe E. D. Gardner, Regional: Engineer, to the Assistant: Director of the So 


a -. Bureau of Mines, a copy of which is annexed,* and was: submitted | ee 
 . to this office: pursuant to. the memorandum to: you. from the ‘Director | oe 
a dated eptember 10° and referred fo me. on. Rename oe ‘for! my, oe 


opinion. = ©) | i. 
_. The: existing: form of exploratién, ipeemen a L copy. oF ‘which, is ae 
‘: atéachiod to the Director’s memorandum, merely. grants to the Gov- i. i 


. ernment. the right to enter and make explorations. . The Government 
does not: commit itself to exercise the’ right. ‘If the Government does 
eae make explorations and discovers ores or minerals‘in such. formand. -- 
quantity. as to. indicate that: there: shouldbe further development. and: 


future. production. for war purposes; there’ j 1S: nothing. i in the. existing — : = 


_. form which offers:any assurance that the work will.be carried'on by. 
the owner of the land or that it will result in any immediate beneficial ne 


ee results. “Inasmuch as: explorations: for: strategic minerals. are cunder- 


_ taken to locate minerals necessary for the prosecution of the: war, the | 


: a _ thought back of the proposal is that-a'means:should be found-to assure ee : 
that production ° will result as quickly as possible: from such Gasesaca as 


| : as may be made. 


eg The Bureau of. Rice itself. is’ not: authorized to pre upon. ee = 
ce production of minerals, strategic or otherwise, ona ‘commercial scale. 


The statutory provisions of the. Strategic Materials Act and the In-. a 


| terior Department. Appropriation. Act, under. which the Bureau ex: - | 


- _ plores” for strategic minerals, do-not in. terms make’ any, provision is 


for production if commercial ore. bodies | are discovered.** The — 


— Bureau i ‘Is, however, given broad authority to make exploration agree- a 


ments. Sirice its facilities are inadequate for the exploration of all - 


8 Strategic ‘Materials: Act of ‘June 7, 1939 (3 Stat, “812; 50 v. 8. c “sec. OBE) F ee 


a potential. deposits, it’ may choose’ between potential deposits.on the < 


basis. of the likelihood of teatiting development anid Noe Such 


“ * « Attachments referred to. in ‘this opinion may be found in the files of the e Solicitor's oe 


: oo Eater Department a ea Act, 1943 6 Stat. B08) 
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a a the. Strategie. Materials ‘Act, Pee in: ‘othor reventt  atatiites sand ae an 


” tive orders... Therefore, I. have no doubt: that whenever the Bureau. or 


s considers it important. to secure assurances as to the ultimate produc- - - : | ; so. 
_ . tion of the minerals:on the land it intends to explore,’ it may negotiate 


for. an exploration agreement: with the owner. under which he: will ps ones 
-. carry out or permit the « carrying out of a program for any. enessary, ee 
further development and. ultimate production. z 


A. simple commitment: by. the: owner to continue operations: inight’ 


Und ba. sufficient, in some cases to insure ultimate production from worth-  _ 3 
while discoveries. : This: might be true where the ‘owner is: an “estab-) ae 


lished concern, qualified financially - and otherwise to. carry out.a — 


suitable program of operations. In. any .case,.: however, where the 
Bureau is. not satisfied: with the qualifications ‘or the ability of the 
7 owner to proceed, something more would have to be required. — : 
-- One way to accomplish the purpose would-be to secure fiom the. 


owner in advance as part of the exploration agreement an option to 


permit the acquisition by. the Government. of mineral: interests for 


development and production, purposes, . The exercise’ of this: option 


~~ -would be permitted by any department or agency that may be‘author- ~ - 


ized to. do so,:in the event that the Bureau makes discoveries that 


Warrant: further operations. 


An. option such as: is suggested | shove 1S. complicated by ne facts. | 


(1) In. order to be enforceable. the terms and provisions. of the under- | 


taking if the option ‘is. exercised must be set. forth as a. part, of the 
option, and (2) the property to be, explored. will often be under: a 


~. lease and the interests ‘and rights of both the lessor and lessee must ; . 
be taken into consideration. A proposed. form for, exploration and: 


option agreement: has. been prepared by. this office and is attached 


hereto, entitled. “Agreement. for Mineral. Explorations. and Option Ke 
“for Production.” The agreement as drafted is designed to. give the . . 


Government, the broadest possible powers. for further. development. 
and future operations, as the option is for a mineral lease under. which 


the Government could arrange for such operations as it sees fit. ‘How- ce 

a ever, under the agreement. the Government may refrain from exer- 
cising its’ option or may release the. owner from any “undertaking as 

¢ resulting from the. exercise thereof, if the owner enters into an agree- Wenn: 
ment for carrying out such program. of: development. and production ers 


as the Government may consider to’ be necessary, ‘by means of either a 


private or Government: financing. Tf. the ‘land is “under lease, both - oe kee 


7 ~ the owner and the lessee will have to sign the. exploration and option = 


agreement: Rental: for ‘the: mineral: lease will be in the form of | ae 


_ . royalty payments on the ie production, # the exact amount and terms of a : ae 


a which ill invest to bat ap ¢ forth i in. the percornedts “The reipeeliva in- ai ; 
. terests of. the owner and the Jessee, if. the. land ‘is. under. lease, can be — - 
— arranged for. by pr orating the. royalty. payments between them, or-by . 
ee separate. agreement. between them. if. that,-is necessary. The. option ar 
and any mineral lease resulting therefrom are expressly: made for the 
benefit of, and: will. be enforceable by, any,.department or agency of 
Tak s the ( Government which the Searetary: ont the Anterior may later desig: | 


a 
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“The effectiveness ee ae an. peels tee agreement. ill of course, hes 


: ; % “depend upon. securing the cooperation: of. some. department or agency _— 
of the Government: which has the. power and:is: ‘willing to take up the . _ 
- option and.enter into the lease.’ The most: likely agency at: ‘present. Pai 
~ . is the Defense. Plant. Corporation, and-it.1s- expressly but: not: exclu- ~ 
sively. named i in the agreement: When the:time comes.to exercise'an. 
. option it;may be. that. legislation. will have: been enacted authorizing. ee 
-- some. other. department. or agency to acti. “However, it would be use- 

oe ful at this time-to submit the proposed form of exploration and option. — 
agreement to: the: Defense Plant. Corporation for its advice:as'to its ; 
+ x probable interest: in the. exercise. of such gua and for. its concur- eae 
La? erences in the. provisions. thereof... eRe er ee ee 


The proposed’ exploration ngrsamenty “pith: the option’ saaaank a 


: added; is more than a mere license to enter and explore; and therefore _ 


omy: jnemorahdum of ‘September: 92,1949. (M. $1926), with regard to 
the lack of necessity’ for recording exploration agreements of the sort | 
heretofore used, has no application. This: agreement: form, if used, 
— -ghould’ ‘be recordéd upon the execution thereof, to: ore and pro: ee 
- ale the interests of the United States: under it.’ OS 


“Moreover, in order to make certain. that: the’ owner cannot’ Fevakb- | 


x ths agreement prior to the completion of the. exploratory: work ou the. | 
cy ‘ground that the Government. has: fuirnished no ‘consideration i in ex- na 
-. change for. his commitments, oT suggest. that the Government: assume e 
ny such binding undertaking with respect to ‘the ‘exploratory. work as 
- may be practical. ° I understand that. officers of the Bureau of Mines ~ 
_ ‘concerned with this work recommend a provision whereby the Gov- 
3 ernment. agrees that if it. commences exploratory work it will expend oe 
not less than a designated | sum in such work. Such a provision would. — 
~. necompleh the. purpose, and. I have inserted it in : the, agreement, 


_In brief, my opinion... is as follows :. ee ee ee 
In order to assure the production of strategic-1 aed dincoveted : 


_ es it, the Bureau of Mines may, in executing agreemients. for mineral a | 
_- exploration on privately owned lands, include as a condition an. option tt ge 
in cee of the. United States which will allow an n authorized agency a 


ee ae tag 


aay te _p. SID_ SMITH re pe alee 
eer ae “November ‘th oe oe 
mae ihe. Gov ctuwient. to undertake further development a and d production 
of the minerals. discovered. oe ee ee ee ee 
Approved: | 
“Oscar i. odes,” he 
Assistant # Seoretary. 


D. sD. SMITH 
“Decided November uy, 192 


- Gravina ‘Lacenses—Base. ‘Paoppary—Depanpencr - BY. “Use—Dase, OF. Bromo. i ae a 


_ APPLICATION. Bo diet, SAR SONG, otk oh gl ee ee Cg et Je oe 
“the” offer of pase pioperye in. an, sppiicdtion. in. one grazing: > district. before Se od 
oh une 28, 1988, the. dead-line’ date. fixed ‘by regulation, ‘is. sufficient. to -pre- 
ser ve such dependency. by: use as. ‘would otherwise have created a qualified 


demand in’ another district, although the base property was S hot offered: in ae 
“the latter: district until sometime in 1941: 


' Grazie ‘Ligenses—Paxiricunar Ranox—Arppars— ADMINISTRATIVE ‘Disoasrion. 


While an applicant for a: grazing license. cannot’ demand, : as’ a matter. cof 
a right, that he be licensed ina particular. district, _since, the assignment 
~~ of-the area “of range to be’ used: ‘by a licensee. is a matter within the dis- 
cretion of the” Grazing Service, the. question ¢ of the “proper exercise of dis- 

cretion may be. yaised: on: appedt fe vats Js s 


SS Fortas, Under Seoretary + 


| “D: Sid Smith has appealed | from: a ene ne an. “examiner: oe the 

| Grazing Service which affirmed a. decision of the acting regional. 

_ grazier denying, Smith’s application for a 1942 erazing, Teens, od 

Idaho Grazing District’ No. 1 (Owyhee). - . 
~The appellant applied for and received a 1949, Heat for approxi- | 

~ mately, 10,000 sheep (exact. number not. disclosed’ by. the record) in. 

Idaho Grazing District No. 5 (Wood River), and. an additional | 

license in the'same district. for 1150 sheep, the latter being referred 

to. by the Grazing ‘Service ‘as a “temporary: license.” ~ On December — 

16,1941, Smith filed an application to graze1100 sheep’ from March 


15 to May 15, 1942; on Federal range in: ‘District: No. 1, but’ by notices’ oe 
of February: 11 and: February. 27, 1942; ‘the: application: was denied on... 
the ground that the-base property of the. appellant. which was.offered) 
in. support. of the license was. not. dependent: by-use, not having been. 

‘offered. prior. ‘to June,28; 1938, as required: by. section 2 (g):of the. — 


oe, Federal. Range Code: - ‘Smith: ‘appealed -from this. decision: and us ‘: | 


a case ¥ was set: for. hearing at Boise, Idaho, on. May: 99, 1949, . oe 
| At the: hearing the examiner ruled that: there was no. ‘diarrite, con- ae 


ae -cerning the facts, of. the. 80>: hence. no: o testimony. was: taken. The : : . at 


tea oe os 
eae ie 
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i“ : exahtiniar” ines up a : stipnlition of facts. ‘which ’é was ‘aignea eae” 


‘appellant and the acting regional . grazier and. approved by the ex- : 


.. -aminer. On. June 80, 1942,. ane examiner rendered his decision’ af- 
Es ht the action theretofore taken. The present appeal followed. 


_ The record shows: that Smith’ has been a livestock ’ operator for 7 
- Inany years and _ that during the. “priority: period, ”1.8., the 5-year — 
period. immediately preceding June 28, 1934, he’ used range which ~ 


> now constitutes parts. of districts numbered 1 and 5 for. the grazing 


of his livestock. The greater part. of such use appears to. have been oe 


. : in District No. 5, but during 1932 and 1933 he grazed: 1150 sheep on : 
- range which 3 is now within District No. 1. Until December 16,1941, - 


when Smith filed the application involved in. this appeal, his’ annual coe oo 


a applications for licenses: had requested permission to graze only in _ _ 


District No. 5, and ‘were filed with the officer i in charge of that, district. se : = 


- _ Apparently the earliest of these previous applications. was filed some- 


oe time prior to June 28, 1938, and listed all of the base property which. eo. 
Smith owns or controls. However, i in view of. the fact that he made 


i - no request to be licensed to use the range in District No. 1 prior to: nce 


December 16, 1941, the: acting regional © grazier ruled. that. his prop-. 


erties were not. dependent, by use so far as such dependency. might 


_ entitle Smith to.a license in that district for the reason. that. oad | | 


ee ; were not offered i in that. district prior to J une 28, 1938.. 


‘Smith’ states in his appeal that the reason he did not request: aa 


license to-graze in District No. 1 prior to 1941 was because in about = - < 


1934 his livestock ‘operations had been - reduced as a result of the - 
prevalent. economic depression. — He indicates that such a reduction pay 


| ; was made so that he could graze allof his sheep. on the range. closest, eo 
: to his ranch. and thus cut down his ‘operating costs. Presumably his 


ae operations ‘resumed. their normal scale in. 1941. or 1942, and. this, es 


. o plus improved. economic conditions, caused. Smith to. seek a license.1 ane ° ; 
ee District No. 1. where ‘he. had formerly grazed his sheep. - 


_ Apparently. the licenses Smith holds i in District No. 5: “sonter the: 


. full amount of grazing privileges to which he is. entitled on the basis - 
li of the qualified: demand. of: his base. properties, and his. application. | 
appears not to have. contemplated. an additional license for 1100:head _ 
Or: sheep, but. merely: a: request that he be permitted to transfer:1100: - 
“ee sheep | for: which he is presently licensed: in District No: 5. from the 7 
_ range in that: district: tothe range in: District No. 1. As stated above, — 


ee he holds what i is. styled a “temporary”: license i in District. No. 5 for ie 


: : 1150 sheep, and. in: view. of the similarity i in numbers, itis probable oe 
i that. the sheep that ‘are. included i in ‘this license are the ones that he ta 
7 ae to transfer. Tn fact, Smith states i in the eeppea! ft that he a me 


“November Ly 1948 


i J 


to graze 1400 head of his is sheep in District No. 1 rather than in n District ee , 


No. ‘5 “as at present.” oe 


While. the. examiner conde ae Shel ‘a. Accicions on . several. Pe, anit 


- questions that. arose during the: discussions which. preceded the. draft-. a gare 


he e | ing of. the stipulations that: were entered into, there is only one general i, 2008.4 
question involved, and.that is whether or not Smith should be permit- 


e ted to transfer the 1100. sheep from District No. 5 to District No.1. a 


In fact, Smith does not insist as a matter of law or regulation that. 
= @ he i is entitled to a license in District: No. 1, but instead bases his appeal _ 
7) Son. the general proposition that, the range in District No:-5 being — 
-".- overcrowded. and. the : range in. District No. 1 being understocked, 
he should be ‘permitted to transfer a part of-his herd to the latter 


‘. district. He objects to the examiner’s refusal to hear: testimony in. a te 


- ~ support of his. contentions that there is adequate range ‘available in a 
_.- District No. 1 over and. above. the needs of the present, licensees Ane - 
a: that district and that the range in District No. 5 1s overstocked. 


The examiner. disposed: of the general questi ae present ted by Aine ea 


: is decision of the ‘Department, in: ‘the case of National Livestock — . 


a ‘Company and Zack Cow, A. 21299, decided J: uly 7, 1938 (unreported), 


; : ; wherein. it was held: that; the determination: of the. range to be: used. 2 : | 
es “under a license’ isa matter solely within the discretion. of the: Grazing. : 


- Service, and that no. licensee can demand, as a matter of right, that 
_ he-be. permitted to use a.certain area of range even. though that area 


. wag'the one the use of which. served. to create the dependency by use nae 


= of, the licensee’s s base property. 


In order to reach a decision on the general jection of Smiith’s right he 

_ to receive a license in District No. 1, it is necessary to-decide the fol- 
ae lowing specific questions all O° which; tnsicientelly; a are. > of novel im oly 
ee pression i in the Department: | ee ee ee 


oes bes ‘Did Smith's offer of his base property’ i in an Y apbltcation filed in’ District ae aa j 
Noo. prior to June. 28,: 1938, ‘serve to preserve such dependency by use as ame 
23 would. otherwise have.created a qualified-demand in District No. 1? a ee 
2, If the dependency by use was thus preserved, can Smith now. demand, ; as a 
Pe a matter of ‘right, that he be granted a license.in District. NOo1 tie * 23: Pee Acs 
“tee. Regardless of. how the. above. questions are. decided, can Smith. raise by ak: 
rr | way. of appeal the question of the advisability: of permitting:h him to Brae ee gon. 
oe sheep: in’ District. ‘No. os ‘instead of . District. No. oe Dp a te pee 


“Section 2(9) of the Federal Range (ods, as revised to August 31,“ 


a ie 1938, (43 CFR 501), which Code v was. in n effect at t the time of the shear - 


BF ae ings reads: as follows: at 


(g) Land “dependent by use. "Porage. can which - ‘was. aed in. See oy eet 


: ae operations in- connection. with. the same. part of the public. domain, which part: oe 


is now Federal range, for any. ‘three years or for any” two consecutive. years ie : 


69 29 594818. 


so be 
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9 in ‘the Byear per iod Ginedintly. t ceeeding J June 28, 1984, and which i is offered Nay. 

. as base property. in an application for. a grazing license. or a. permit: filed before: 7 
June 28, 1938, . Land will be considered dependent by use. only to. the. extent ae 
of that part of it necessary to maintain the average number of livestock ae. 

+ grazed on ‘the public domain in: ‘connection with it for any three years or. for . . 
-- any two consecutive | years, whichever is. the more’ favorable. to. the’ applicant, ee Be, 
a during the 5-year period immediately preceding. June 28,: 1984, aoe fc. 


Tt will be noted that this part. of the Code contained 1 no c'spedifid oe aa 
quirement that the application. in connection with which the:base. 
_- property is offered shall be filed in the district in which the ‘depend- co eS 

— ency by use was created. Neither was there any ‘such requirement: in | 
3 any other provision of the Code. F ‘urthermore, the above-cited ruling’. | 
in the National Livestock Company | case, supra, to the effect that, the. | 
range to be used hy a licensee is.a matter solely for determination by eae: 
~~. the Grazing Service would. refute any assumption that such a pro-- 
> yision is implicit in the Code, for if the Grazing Service i is authorized. 32 
a to determine. the area in which a licensée is to’ graze his. livestock, ao 
regardless of the area of range used in creating the dependency by Loe 
use, such authority 3 1s: broad enough to support a ruling thata licensee 
_ shall use range:in a different. district from that in which he created eae 
the dependency by use and in which he had logically been expected 
to file his application. ‘In other words, an operator might file his 
a, application i in one district and, in the interest of proper range man- 
_ . agement, be licensed to graze in another district.’ In such citcum:_ hoes 
stances it would be ‘unreasonable to hold that’ his’ property failed to) 
assume: the attribute of dependency by u use merely because 1 no ‘applica®: 
tion was filed in the latter district. | ti 
Accordingly, it: is held that. the timely. offer. of the bie: propery vi 


oem District No. 5 was sufficient to preserve the dependency by- use. 


4. a 


C was Created é in District. No. 1, regardless of. the fact’ that the ues were: as | 
a not offered in the Jatter district until 1941, | 


’ This conclusion, while it may. result. i in some seoutasious im “thie ae 


: ministration. of District No: 1. by requiring a possible. readjustment 68 
of existing licenses and allotments therein, is no gr eater than might — 
occur under certain other but somewhat. related. provisions of the 
~ Code.- For example, if Smith had. offered his base property in Diss 
trict No. 1 in an application filed, ‘say, In 1936. but had not. applied. a 
for a licensé during any ensuing. year until 1941, his failure to. have. 
_ +. done so would not have prejudiced his: rights. to a. license in the dis- 2} 
trict, for the‘offer of the property in 1936 would have constituted a 
~ complete fulfillment of the ‘Yequirement. of section 2(g). No doubt ae 
his failure thus to have sought grazing privileges during the interven-. ~ 
ing years would have resulted in the distribution or allotment to other Se 
, Ticensees. of the range which he otherwise would have used. This. oe 


Y ovember 14, 1942 


: ~ add have eae ina » necessity. for readjusting the Teste od 1 


— allotments of these other. licensees upon. the issuance. ofa license. ee ee 


7 - pursuant: to. the. 1941 application,. a situation closely similar. to the _ a ae 


oe one which. actually exists. Thus. there i is no reason to hold: that, by a a 


| "reason « of administrative necessity, the Code must be interpreted as 
- having: required. ‘that lands. be offered before June 28, 1938; in the ~ Lae 


ia _ district in which dependency by. use. was created 3 in order to as . o i 


| such dependency. a ee 
As for the second question peste, regard. ét the. fact that the be eas 
ae aces by-use of Smith’s property in District. No. 1. has: ‘thus 00s 
. been. preserved, there i is no reason to hold under.the: existing cireum- Bale 
_ stances that he.is ‘entitled as a matter of right to insist ona licensein 
that district. According to the. record, the qualified demand of his = 
base. property. stemming, from: his: prior. operations in both districts 
has been. fully recognized i in the determination of the extent of the 


: . licenses which he has received in District No. 5.. Such-being: the — a 
| case, he cannot pyramid his qualified demand by insisting that aright’ bars . 
. recognized i in that district, shall recelve equal recognition in another. oe. 


- As has been ruled above, the base: ‘pr ‘operty. 1s. dependent: by use tothe 7 : . 
extent of 1100 sheep i in Distr ‘ict No. 1, and if he saw fit: to,do so Smith 5 eo 


| - 7 might. assert his right: to a, license in, that district: upon: agreement t o-, . - | , i 
a corresponding reduction. i in. his license in District No. 5... 'This in wes 
effect is exactly what he has done, for he is asking to transfer 1100 —— 


“ “licensed sheep from District No. 5 to District No. 1. However, again - : 
i“ referring to the: ruling. in. the: National Livestock. Company case, 


Supra, even. supposing - Smith does agree to. accept. a reduction of. his — 
ee license in ‘District No..5. and obtains a license i in District No. 1, it does a 
ol not: follow that. he will be entitled to use the range in. District No. 1 eae 

= 4 for. if. the regional grazier were to. determine that. the interests of 

ot proper, range management. and: control require that: Smith use: range oe eas 
in District No. 5 instead of District, No. 1; it. would be proper soto 9 
rae rule. Again, this.is in. substance, what. has actually, been . done, for 7. 
AE t the. regional grazier has. authority to require the exercise in District ae 


eae No.. <5 of the privileges. conferred by. a license in. District No. I, then — Peewee 
che. likewise has authority to: reqiire. that, the: privileges conferred. by a.) 
_ the licenses in District No. 5.shall be: exercised in District, No: 1. This 
has not been required, however, and thus it must be: assumed that the © 


eas, trict No. he 


in regional grazier has: determined, in his administrative discretion, that -_ ae 


_ proper range management: factors require: that Smith’s grazing'ac- 


< tivities on Federal : range be restr icted: entirely. to District: No. 5i- Thus. . pect 


it follows that Smith cannot : demand that he receive a, license 1 in a Dis- 7 


ae ae yp "DECISIONS or THE DEPARTMENT oF THE: INTERIOR 2 15RD - 


“There. remains for. discrssion, ‘therefore, ae the “question of oo : 
‘, “whether | or. not Smith can raise by way. of appeal the question. of the oo 


| - advisability of permitting him to graze. 1150 sheep i in District: No. 1 


ee Smith insists that the range in District No. 5 1s overstocked’ and one ae 

grazed. but that the range In District No. i 1s understocked and that: 

° it would better serve the interests of proper range management and =. 
‘result in better utilization. of ‘the ‘forage resources of the Federal ee 


7 . ange if he were penentiad to transfer 1100 sheep to the latter.” ‘The 


a aie ae 


decision that there was aothing to piavant the appellant from ae os. 
ing the: matter to the attention of the regional grazier through the 
as ‘medium: of a written request to transfer: a part of his grazing activities 
--- from: District No.5. to District: No. 1, and that the regional grazier oe 
~~ could grant such request if he saw fit. “However, the examiner states 
. that “it:is clear’ that the: grazing privileges or adjustment. desired by, 


| the appellant would have : an adverse effect upon other licensees,” and. he 
by inference indicates that he does x not consider. the question « one athe, ae 
ee can be the subject of an appeal. Ce 7 = f° 
3 There would : appear to be no valid reason i why a “HHoandée should not tg Be 


So a permitted to question by way of appeal the action of the Grazing * ae 
_ Service*in- assigning certain range for his-use when there is other. 


mz range. which’ he feels can be more ‘conveniently and properly utilized. 


‘ : by him. This of course does not mean that the question can be raised - ; = 
-. in instances where the desire of the licensee to use other raige is 
Be: ‘pronipted. by mere whim and-is ‘unsupported by 3 any allegation that : 


such use is necessary in order to. ‘permit. him to obtain the maximum — i. 3 
benefits of his license. . ‘But in a case like the. present ‘wherein it is > 


os alleged: that the. range assigned for his use is overcrowded and the ee 


range to ‘which he desires to transfer i is ‘understocked,. no feason. is eee 


- Te seen why such an issue cannot be raised by an appeal and decided on. 


the ‘basis of evidence the same as other issues affecting: the © grazing et, 

7 privileges that a licensee i is to enjoy. pe a. 

Tt is true’ that’ Smith does not allege specifically that: there is in- oe 

| ‘sufficient forage on his range in District No. 5 to provide ample: graz. 
ing for his livestock, but such an. allegation i is to be inferred from the. 

' fact. that: he alleges’ that. the range ‘in, District No. 5 is overstocked: te 


~~ and also from. he: fact that the range in District No. Lis farther from 


7 his base properties and thus less desirable, other factors being equal. 
As no evidence was taken at the'time of the hearing and such state-* 


ments as may have. been made. concerning + the issues were not tran- 


- -seribed, it is not known whether or not such’ an allegation was- a 


a specifically made at that time, but it can be assumed that Smith would 


: Pot seek to transfer’ a aio of his Hivestock to District No. 1 unless en, : 


| bese oe ae | " SHEVLIN-HIXON co. i es eee 
ae ae - November 19, 1942 | | — ce, 


: oS ia was. 3 findiig it difcut to ) obtain sufficient feed for such ch livestock, . a 
at oe District No. 5. ae ee 
Assuming then. that Smith hae ‘egphiaitiyo or » inferentially fade on 


Bic. Fig. seh to that. effect : in n support of his request to transfer his sheep et 


ae priety_ of an -adbuinistrative act. of ‘the: ‘Grazing Ce which ‘sub- ; | ; oo 
wes stantially : affects Smith’s grazing rights. As such, it is difficult to. see 


- wherein ‘the: right | ‘of. appeal from such action. should be. any ‘less ce 


“ey secure ‘than, for. example, i in-a case wherein. the action involves thee ¢* 


2 aa extent: ofan applicant’s qualified demand. ‘Either involves substantial ae ta 
— | and is entitled to equal protection. . wee ye 
7 Such a conclusion having been reached, it is apparent that: che ex Ra are 


ee aminer erred in refusing to permit Smith to pursue his appeal by the 9 0 = 
ke introduction of testimony, bearing on the justification for the proposed eee aa 
oe transfer. “Accordingly, the decision of the examiner is reversed. and — eee 
“the case is remanded with ‘instructions that a new date for pe hearing. ee” oe 
- ‘ oa shall be set and the. interested ane notified thereof. : 


THE SHEVLIN. HIXON COMPANY 
Sere) a Opinion, November 19, 1942 va oh. 
_ Cranes AGAINST. ‘Unree - (Srares — Property. Daocage — Pru — Nenstones — z 
~ AVAIGABILITY. OF APPROPBIATIONS. ei. eee : psa ga ot a 


-@laim for: damage. to: privately owned: tinbee resulting: fron’ necessary. fires 


i: 2) aaced by. Bureau: of. Reclamation employees during. brush clearing opera- ae, aaa 
~~ tions, but which became uncontrollable and spread. because. of. high. wind, a eee 


ae. is not allowable under act of December 28, 1922 (42 Stat. 1066, 31 U.S. G.. i 


= ‘gee, 215), in absence of negligence, t is may be paid under: appropriation ae a 
aoe eek provision. for “damages: = “by. treason of the operations. of: ‘the. - 


2% ue United - States: ae Be in: the: survey,: construction, operation: or. main- ; 
a -. tenance of irrigation works, ” Since: > the damage. was: the. direct result of. 
7 7 7 econ by. Government employees. . : 


ae Gnanamt, Assistant Solicitor; sac - 


The Shevlin-Hixon Company, of Bend -Ovegon, his filed a aim - 


: a 7 ik the amount of $1,757.62 against the United States for. compensa-_ a : . 
Clas tion for damage to timber owned by. it, as the result of a forest. fire” ae) 
which occurred. during the: construction of. the Wickiup Reservoir, oe 


Deschutes project, during June 1940. The'question whether the claim = . 


a ‘either should be allowed and certified to the Congress ‘under: the'act eee 


of December 28, 1922 (42 Stat. 1066, 31 U. S. C.'sec. 215), or should 


ES be paid under the ‘Department of. “he: Interior Appropriation Act ty ‘ 7 


a | 1943 (ce Stat. sek has: been submitted to me e for: oO 


eo eg te oa! 
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| Bre is my: opinion n that the elaine cannct tbe panedeeed under the 1929 , oe, 
a act. for: two. reasons, first. because: the amount involved. ‘exceeds the . ae 
_ statutory limitation of $1,000 and, secondly, because it does not, appear. 
that the damage was caused by the negligence. of any officer or em- — 
a ployee | of the Government. It is my further opinion that. the claim oe 
_ . May be paid under the current. appropriation act, supra, which makes 
_.. available to. the Bureau of Reclamation: funds for the “payment Of e: 
aioe damages caused to the owners of lands. or other. private property of 
any. kind by. reason. of the operations of the United States, its officers 
cf, “OR employees, i in the survey, sprue baa arr or r Iaintenance . ae : 
ei of irrigation works.” a 
‘The area to be ‘genapied by. ce reservoir was tor co a. id ae 
| growth of so- called. lodge: pole | or jack pine so. that: the clearing of 
a the site require ed the cutting and removal of these trees. and. other. oe 
brush. © The accumulation of. great, quantities of. this cut: dry pine. 
and brush. constituted a serious fire’ hazard. and. the ® only practical a 
: ‘niethod of removing it was by. burning. a yes 
- The adjacent public and privately. owned. lands were sale aay. a 
wooded and in addition contained some good stands of commercial —~ eh 
Puke sn _ timber: including that. ‘owned. by the claimant. . For the protection 
of the privately owned. lands, as well as the Government. Jands and. 
the camp site and equipment of the contractor ‘engaged j inthe con- 
struction proj ject and as a general fire pr otection measure, it was also 
= considered i necessary and advisable to clear firebreaks or trails around ==. 
the area to be cleared within the reservoir site. “This had'been the = 
a - practice and, in addition to the burning of the material accumulated. ee 
in clearing the reservoir site, firebreaks 200. feet wide | were. » being: ae 
_ burned at the same time. = | 3 Soe ee. 
Contact with the United States forest Garvios § was = ancibained: con-- ee 


mes -stantly for the purpose of keeping advised. as to prevailing weather : 


ve conditions, since it was only feasible to undertake the burning opera- 
“ tions. during the most favorable: -periods—in a ‘locality- where such 


conditions were generally unfavorable due to continued dryness: and | 
shifting, variable and often high winds. AS ete aie 


Conditions, as favorable as could be expected, AppeatE to aa on a 


nen about June li. 1940, and, after consultation with the Forest. Service ee 
and. having obtained a burning permit. from it, the fires were started. 
- The work was under the general: supervision. of a Bureau foreman and ae ee 
the crews consisted. of Civilian Conservation Corps enrollees under 
_ the supervision of an. assistant: leader. | ‘During the lunch period, OW Feo. he 
the eleventh, at which time the fires were burning and under control, © 
ee eight men, including the. assistant. leader, were left. to guard eng 
ae ee fires while the remainder of the crew y returned t to camp. for Junch.. 


ae a ae “ SHEVLIN-HIXON Ce 0 a 


November 19, 1942 


“This v was a ae LL: 30 ‘and. this: weather conditions: nppeated to he. 


“suitable and the fireguards left seemed adequate | to permit the release” re ae 
of the other'men. At about noon there was a sudden shiftin the wind, == 
the fires. got. beyond. control of the guards and,. despite the efforts of a 
hundreds of. extra men. who were immediately rushed to the- scene, 
~ °-aneluding many: additional: Civilian Conservation Corps: enrollees, — pee. 

_- the employees of the’ contractor at the dam site, employees of the. ° — 


eg ‘sever al timber companies. in the. locality, ‘the Bureau’s regular super: | 


7s wisory;. mechanical ‘and engineering employees, the fires increased ~ ee 
im! intensity. and. spread over the adjacent forest: ‘doing considerable 2 


: “damage. ‘The fire-was fin ally. brought under more‘or less general con= ... oe ee 


-. -trol-on the thirteenth, due to the: efforts of the fire-fighting crews and — oe 
ee change i in weather: conditions which: came ‘to. their assistance. N 04.2735 


_ question ‘is ‘raised - ‘but: that. the claimant’s timber was. & dxnaged asa - | 
: result of the fire. ME SG ie gol ide See 3 | 
-A-most car ful’ gcomhineiion i the record syoulal appear io inditate 
no evidence of. negligence on the part of any Government officer, em- 


«ployee or. Civilian: Conservation Corps enrollee. There may have i 


> been. ertors..in: judgment, seen in retiospect, but: even: so they were 


= obviously made. in good: faith. The: original. burning ‘operation was oe 
~ undertaken because of necessity; it was a. natural, necessary ineident 


to the construction: operations. in progress: and, while the: possibility ee, 


» of sudden shifts i in the winds. might. have been foreseen, the. exigencies .. nee 
'-. vof the situation, the: elimination or. mitigation of the: ever-threatening a LBs 


~hazard.of fire: dictated: the necessity for the:action taken. Such'had~= 


| been the pr actice. and the weather conditions presented appeared to. oe 


-beras favorable as. could: be expected. The conduct ofall. officials and 


a - employees. in: combating the fire. and. eventually bringing it: under — : 


o control, with the limited equipment at their disposal, would-appear to _ oe . : 
. shave been expeditious, resourceful. and effective.” On the whole the 


nes “incident: must: be ‘found to have been. due to. unavoidable ¢ causes: in a | 


. 28 ns the element: of: negligence. does not appear. 


Nevertheless; the: Congress: ‘has: provided a remedy, a as. 5 get, forth: vin | 


ee ae. current. appropriation act, ‘Supra: (identical provisions. are. found - . 


ae meee the prior appropriation acts), ‘whereby one who'suffers damage to i a 
aes “private: property of any. kind: ‘may recover where: such: damage A. eee 
“.*” seaused: by: the: ey) Pea venons operation; or: "maintenance: of i e. Carte 


tigation: works. ew ets | ee ee 
2 With: ‘respect. to the: papitiant ot stich dainages:' ander seucoal ; pro- ee ae 


ne - visions of former similar appropriation acts, In. reviewing: the uniform: °° 0.00" 


slings of the: Comptroller ‘General-in’ analogous. cases, the Attorney - 
“General i in’ an eae ‘dated: Pape a 18, 1940; ey Op — Gen 4 BE), ee 
» stated: pane beg Lig a pe 
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: In eattine and df adjusting claims arising ander ie latter: statutes, thes Comp- on . - 
7 troller General has held that they .do. not impose liability upon’ the United States 


72 for: remote causes, such as the acts. of. ferae naturae, over. which. the United a 7 


- States. has no direct. control ; and that to create liability ‘the ‘damage must. 250 
sit arise from direct action. on the part of. an. officer: or. employee of the” United ; 


States in the. survey; construction, operation, or maintenance of. irrigation works, Yee ee 


va E and must de. due to unavoidable causes in which the element of negligence: — 
does not appear, Comp. Gen. Dec. ‘A-47614,. April 17 and. August.5, 1983. (anpub-. 
lished), in the Sam Wade. case ; Comp. . Gen. Dec. A 45268, June 30, 1988 (unpub- we 


ee . lished), in the C. J. Mast case. See also 4 Comp. Gen. 713. [Italics supplied. } ee 


Having determined that the damage was due to. unavoidable causes » a 


7 in which { the element. of. negligence does not appear, ‘the question pre- | : 


os sents itself as to whether. the damage suffered arose from the.direct 


Urs action. on. the. part of the officers: or employees. of the United States. 


This isthe: sole test, as indicated by. the Comptroller General. and- i 


__ , approved : by the Attorney. General, to be applied: in. arriving. at, Os 
finding that, recovery may be had under the provisions of tha: ap- Se ts 
-.«propriation act... There can be no recovery where the cause is remote __ 

Or beyond the control of the Government which. includes results which | 


| 7 are deemed to be merely, consequential: A: direct, cause is comparable < . 
“to the. familiar theory of sole proximate cause as applied i in negligence _ 


~~ eases... This: connotes a continuous, uninterrupted. causal relation be-: - 


tween. the agency originally put. into motion by the one sought tobe 


- charged. and: the: happening of. the. event: for which dainages'. are: re 


ot -elaimed. The intervention of an ‘additional. effective cause operates a 


to. break the.chain of causal relation.and hence the damage: suffered 2 
eee i not: deemed direct, but. sec peer for which there: can be 1 no. nae . 


"sHlowever to: ‘Be t a, ree ioaile of an ‘action. it “does: noe follow that it ~ 


i pia) also. be. the ‘inevitable. result. or even a. foreseeable | one. It is 9°) 


a sufficient: if the chain. of causation: springs from: the original: action a 


oe Vand: continues to its ultimate result. without the intervention of:an oe 
oe additional effective cause. It might: be. argued that the. sudden. change ooke 
__ in'wind velocity constituted such an. intervening cause. . This is hardly. 


tenable and.the: United States cannot be seen to avoid: liability: on that - re 
‘are ground. “Sudden: changes. of -wind-were the rule, not the. exception, 
in this locality, but, despite the knowledge of this: fact, it-was neces- 
- “sary 3 in the construction of the reservoir to assume. ‘the risk entailed © 


ee burning the clearing and: firebreaks.. The. construction. of the.reser= : 


‘voir site required the clearing of, the entire area: to be. occupied by: ‘it. 


- -which resulted ‘in: the. accumulation .of. great: quantities of. cut. ‘dry. 2 
©. trees:and brush. The safety of the entire: project and. adjacent lands : 
; = ~~ required: the elimination of: this: and. all. other. fire. hazards _ sO: far. ag? a 

7 “possible. Ordinary care,’ ‘diligence .: and foresight. dictated. its neces- a 
te -sity’e even. at te risk involved. ‘Sudden shifts 3 in wind were: not: vais sie 
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Le éxpocted: suck, as to make them remote possibilities. ‘Their threat: ne 
ever present, known and guarded against in so far as: was ‘possible, | 


Soe _ but their effect would have been nil without the overt action of the e a | 


- Government in putting into. operation. the. instrumentality. which 


.. could render a sudden change of wind a dangerous element, namely, ae meer 


_the fire started by it and’ necessarily utilized ‘in the efficient, economic. 


and safe construction of the reservoir. Accordingly, it is my opinion — ie 3 
. that the damage suffered by this claimant was the result of the direct . ; 


__ action of the officers or employees of the United States, ee which. it Z as i. 


-_ ~ should be compensated. 


The claim i is supported by ie affidavits of Mr. J H. Meister sad | 


("My E. L. Shevlin, Logging Superintendent, and. Vice President ‘of. a 
_. the Shevlin-Hixon: Company, respectively, indicating: in detail the ao 
- methods of computation ‘and costs employed i in arriving at the amount Gt an ate tet 
of damage.. The report of Mr. Don H. Peoples, a disinterested ap-- 
_ praiser appointed by the Bureau to examine into the appropriateness: 


of the methods and costs employed i in. arriving at t the amount of if the. -) 7 


o claim, states that: 


Jt would’ appear, reretire. that: the ‘etaim: of the Sheylin-Hixon ‘Company: ; 


for: excess costs. of $1, 757. 62. for the logging. of 1, 880, 360 feet of burned timber. oe 


| : is not out of line and. comes. within the. estimates, of aa Sperators in 2 
this. area. : eS 1 ey | = oat 


This opinion appears to ‘have pa adopted: by? Mr. C oe ‘Spendén; = 


ae Construction. Engineer, Bureau of: Reclamation, ‘in his supplemental | ; 


: af report dated September 21," 1942. The amount claimed and the. ne : 
ES methods of computation employed would appear to be consistent with ep 
_. the known facts, ‘the prevailing costs, and the ‘generally accepted art 


fis : practices: of the industry. The evidence submitted by the'claimant, — 


- as verified by the appraiser’s report and the: ‘comments of the construc- : _~ aoe 
tion engineer, is accepted as satisfactory proof of the amount -of dam- 


age suffered and the claim therefore a be paid in 1 the sum: of aes 
: Mahe | 7 oe ree | eg em 


Approved: 
: ABE Foneas, , 3 
a nder Sooretary. 
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“Grazine. ‘Licensps—ALtorapnTs—AcREEMENTS, 


"Section. 6; paragraph (a), of the Federal Range Code. (7: F. R 1685), ereies, honed | 


_ that “allotments of Hecate? wane will be: made to licensees or pererees 
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- ai enditigne aaeants and divisions ‘of ‘the Tange be agreement. or - by. 


| 7 former practice will. be: respected. and followed where. practicable. u Held, 2 ae 
_ . that. this provision refers only to. the particular areas of range, or the 
a boundaries. thereof, upon which a licensee or permittee shall graze his. a 


livestock, and does not. ‘authorize the substitution | of such agreements for _ 
- ie" ERS adjudication of applications according to rane standards defined « else- ae 
ae where in: ‘the Federal pres. ee. i Faroe ees 7 a 7. 


i | Forras, Under Secretary : 


The Bolten and Davis Livestock Company: snd. ie Bolien a | 


Pappenied! from a decision of an examiner of the Grazing Service ae 


- which held that an agreement for the distribution of: grazing privi- 


~ Jeges in Wyoming Grazing District No. 3 ( Divide) should be enforced 


~ and. applied-in the. granting of grazing licenses: for the 1942 grazing — | 
-. season... The matter is: confused. and eleva a somewhat eetared sen ae 
ae explanation to show how the appeal arose.: 7 ie, ith 


Tt appears that. Isadore Bolten, who. is.an ‘individual peeteek oper- - | 
: ator: in the. district, is also the vice. president. and general manager of: - 


7 the Bolten. and Davis: Livestock Company, a corporation which leases 


approximately 80,000 acres of land in Wyoming: as.a base for a live- 


stock. operation utilizing Federal range in the district.. The corpora- . 
. tion is the successor in interest of the Kindt Sheep Company. Bolten - 
is also acting -as manager-of the W.C. Sheep: Company, which was. > 

originally a ‘partnership consisting of Bolten and one N. R. Green- | 

. field, the latter now deceased. This company. also carries on a live. . 
stock: operation in the. district. In view of Bolten’s: managership: OE Phe 

| the: livestock: operations: of the two companies, all applications for os 

grazing licenses have been made in their names:by Bolten. In addi- — 


~ tion, he has made. applications for licenses 3 in connection. with hisown. 


_... livestock operation which, nominally at least, is carried on asa sepa- 
rate and. distinct operation. Applications have. thus been made by: 
- him. on. behalf of the three operations since and including the year 0 
1937, and: licenses were:issued: which, in the: aggregate, called:for the - 


. following grazing privileges to. be enjoyed by the three parties: 


19374642 animal-unit. months; 1938—2936. animal-unit months; ; 


{939-7640 animal-unit months ; 1940—8210 | animal-unit, anonths ; oe 


<= 1941—2468 animal- unit months. 


According t to statements by the regional grazier oS Wyoiiing, ee - : 


7 "icensee were,. up to and. including: 1939, granted i in conformity with ~ 


the applications that were filed, and without adjudications under the | 

Federal Range Code, the factual data, necessary to such adjudications rus 2 
- not having been: compiled. After a consideration of the applications -~ : | 
‘for 1941 licenses had resulted in a granting of : a license totaling only 


a See animal-unit months for the owe. oo and Bolten, Bolten he Ps 


_ 
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| ? . ‘flea spill on ‘hie own behalf and on behalf. of the two. companies. : a Po - 
; These appeals were set. for hearing at Rawlins, Wyoming, on June 8 
pe 20), 1941, but at. that hearing only the appeal of the Bolten and Davis-. 93° 


; “Livestock Company was heard. On. August 8,. 1941, a. decision. on: 7X 2 — 
~ this appeal was rendered by the. examiner that. heard the ‘case, but Gal aa 


[ ‘upon petition by. the interveners who had appeared at the hearing, ~ oe 
_, the decision was vacated. ‘Before the appeal was. again ‘get for hear- oe ee 
| ing, an agreement. was ‘reached by Bolten.-on behalf: of. the a 


2 companies and himself, which, agreement was reduced to writing and Vs 


ths Le - ‘ratified. by Bolten and numerous other operators in the district: as Of. ' 
February 28, 1942. In the meantime the appeals of the W. C. ‘Sheep ae 


Company. mG of Bolten had been. set for hearing on: October 1, QA 2820 

|. but at that time ‘Bolten withdrew the appeals and entered into ‘a. 
- —- | signed agreement regarding. the gr azing privileges that the two | com- ie 
pa panies and: Bolten would enj oy in the district. | | 


The agreement of February 28, 1942, in. offoct rescinded. tha’ pro- ae 


= visions of the agreement of October 7, 1941, and provided that the 


two companies and Bolten should together ie entitled to licenses call- 
ing for the grazing of 18 ,640 sheep for 28 days, and a permit to trail 

‘that. number of sheep for 12. days, during each year. The agreement = 
: made no mention of how these Privileges would be: divided amen: ; 
| the three parties., | Se . 2 
The record i is sete hazy. as 7" the. accion taken® eabee a 

: February 98, 1942. Howéver, on April. 7, 1942, Roblin. H., Davis 


and Ellen Davis, who allege that they are the owners of 76 480 acres: 


of land which is leased by the Bolten and Davis Livestock Company, 
filed an appeal. In the appeal they alleged that, pursuant to an ap-. 


‘plication filed on behalf of the two companies aid. Bolten on March ~ i : 
5, 1942, it was ruled that a license would be issued to the three parties — 


for the grazing of 18,640 sheep for a total of 28 days.i in April and 
November 1942. Apparently the application had requested a license — 
to graze an additional, 12,150 sheep during the entire months of April. 


and November. 1942, for the notice which: issued in. Tesponse, to ee a 
e application contained: the. following notation : ate Bate nye 


3 REI ECT. Application’ dated. March. 5; 1942 ‘for 12, 150 sheep. ‘Nov: 1: to. Dee. He : 


 ° 1942 Shell. Creek Unit. April. 1 to May.1, 1942 Shell Creek Unit. For.the | 


ofS: cus that’ the application, does. not conform with. agreement. of Feb. 28,. 1942. . 


The: appeal was baséd. on the. dlaim. of the Davises that the lands re 


: that they own and that’ are leased to the Bolten and Davis Livestock. woe 
Company are’ ‘Class ne lands. and have a. ‘qualified. demand for. grazing 

privileges far in excess of that which would be: represented. by the 
ae _ Boltenia and Davis Livestock ‘Company’ S , proportionate: cree: of the Ce 
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. ores for 18, 640 pahbee. ae ee a least, two years sof the: priority _ 


ee, period (the. five. -year period immediately. preceding June 28, 1934) . i, ae 


_ the Kindt Sheep Company, predecessor to the Bolten and Davis Live- = 


- 4 | stock Company, owned and grazed 16,500. sheep from April 1 to May - i : 
_- Land October 1 to December 10 ‘duting each year, that during those © 


| years the Davis lands constituted virtually. all of the base property — 


| . “of the Kindt ‘Sheep Company, and that in 1939 the Kindt Sheep. 
oe Company received a license for 13,500 sheep to be grazed from 


. October. 1-to December 10, 85 cows-and 15 horses to be grazed from 


i May 1 to November ne and 25. horses to be grazed from November 1. ° - 
tg. December. 1., It is then contended that the action of the Grazing ca 
Service reducing the grazing privileges based on their lands serves to _ 
poe “deprive them of ‘property rights | without notice or opportunity tobe — 
heard, and that Bolten’s: signing of the agreement of. February 28, 
1942, was ineffectual for the reason. that. the. dependency by use of the 


_-base property attaches to the land and, thus being an interest in real - 
_ property,.a ‘diminution. thereof without notice would be violative of 
Constitutional guarantees. Also, they denied ‘Bolten’s. authority to - 


take action in their behalf that would thus reduce the grazing privi- . | 
leges that would otherwise be attached to their lands. In addition to . 


this: appeal, Mrs. Minnie-Carr Greenfield, the executrix. of the estate 

- of the deceased ‘N. R: Greenfield, mentioned above as having been the 
- sole partner of Bolten in the W. C: Sheep Company, filed an appeal . 
on April 28, 1942... The contentions in this appeal were essentially 
‘the same as those made by the Davises. ‘However, Mrs. Greenfield 


. withdrew her appeal during the course of the subsequent hearing. 


%. “ “Pursuant to these appeals the cases were set for hearing at Rawlins, | 
we Wyoming, on J ‘uly: 22, 1942. At the hearing the. Davises, Bolten, and 


cee Mrs. Greenfield were. present. and were. represented by. counsel. In» 
o addition, a group of 920. licensees who. graze in. the. same unit. of the. 

district as.do the. appellants were ea to intervene. — were e- 

a also represented by counsel. + ; foe | 


The hearing | was more or Tess. catecual: aut ave nscond: consists ; | 


= largely of statements by. counsel, the regional grazier, and thé ex- = 
- aminer. No witnesses were called. After counsel had. submitted a 


_ their statements regarding the contentions of the various parties, the ; 
examiner closed the hearing on the ground that no basis for an appeal 


ae had. been presented, and made.a series of findings and. rulings which, joe 


: . me condensed form, were substantially as follows: 


| That the appellants, since. the inception of the ga etn eae 
o 208 the grazing district, have never complained concerning the extent, . 


ae _of the. grazing, Ne Na that have been. granted. ¢ to. the Bolten and. ae > 
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; > Daide Livestoekd ‘Gdinpan, the Ww. ics ‘Sheep Company, or r Isadore rca) 
ee Bolten, on the basis of their base property holdings. . ‘ ae 
9, ‘That: such: being the case, the appellants have alopt. on hee oe oN 


age tights. and cannot at this time object: to the action Bolten has s taken ae 


* - -, in regard to the licenses issued « on the basis of their lands. | ee ee 
8... That. Bolten. entered. into the agreement, of ‘Pebraacy’ 28, “1942, oe ee 


on behalf of the two companies and himself, which agreement was fee 
_- also’ subscribed ‘by the interveners. ‘and ‘other interested licensees}... 
eee. that the agreement purported 1 to, settle by « compromise ‘the question . Of Re . A 
ot the grazing privileges that the various subscribers would « enjoy in thie. ee, 


| : - district ; ‘and. that the agresment,¥ was ; approved by: a represent ta tive at oes 
— the Grazing Service. | 7 


4.. That. the: agr eement: is in 1 substantial aeoaed: with the. ticedses ae 


eae theretofore issued to the two. companies and Bolten, ¢ and no objection.” . 


had been made by any of the three parties or the Davises. ‘Thatthe - | 


1939. license. was in error In that it granted. grazing privileges far. i In: 


excess of the qualified demand of the: base. properties of the three 


parties, but. that. such. error was corrected in 1940 and 1941 when 


~ licenses were ‘issued i in the light of. certain data regarding the base | oe 


‘ properties that had not theretofore been available. | 
. 5. That there i is no question as to:the number of livestock. grazed | 

by the two companies and. Bolten during the priority period, the sole — 
“question being the period of time they: were en in the Shell Creek 
‘Unit of the district during said period: | 
6. That. the Davis lands have dependency by use = beerase of the | 
“operations of the two. companies and Bolten; that the dependency 
by. use having. been established by the operations of the lessee, “he 


-.. [Bolten] has ample authority to enter into any agreement regarding | 
» the extent. of the dependency by use and the grazing privileges to be 
awarded” on. the basis of the base properties owned or controlled by 


- the ‘companies; that: the licenses issued to-the:two’ companies and: 


‘Bolten. should be limited to: the total. amount. of- grazing privileges 


- : . set out in the agreement of February 28, 1942; ‘and that, the district — se 


wo “ grazier: should. set up ‘allotments: as. soon, as possible i in 1 accordance ae 
ea with the terms-of said. agreement. . ae a es 
On August 3, 1942, the examiner ed his decane: in n accordance eh 


: : with the. above: rulings and findings, and dismissed the appeal: “On _ op : 
ek August 26, 1942; an. appeal from this decision was filéd direct inthe = 


oe Department on behalf the Bolten and Davis Livestock ‘Company. Boe, 
a oe and Bolten. — . pty ates 
coee A appeal at this. time oy thee: tive. Spates is soinowhait: iniepolag. anc 
= As shown. above, only the Davises and Mrs: Greenfield: were appel-” ea Gee 


Tats 4 at. ‘the heaees the appeals on the two: oe and Bolten a 
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a ie 1941 grazing isdelicaes beng moot at the time of the - 
—— and’ also having .been disposed of by. the agreements | Ora is 
— October 7, 1941, and February 28, 1942: Neither the Bolten and 
Davis Livestock. Company nor “Bolten formally entered. the hearing. aa. 
. Thus their appeal i 1s technically one: from ¢ a decision in a.case to which. — ae 
- they were not, parties. “However, in view of the peculiarly allied 


- . - interests of the parties and the desir ability of reaching a determina- peat oe 


_ tion of the. proper. distribution of grazing privileges . in. the district, = 
2s and also i in view of the fact that the. decision of the. examiner appears pay 
— to have been, reached on the basis.of an erroneous interpretation of = — 
“the ‘provisions of the. Federal Range Code, the appeal will be con mo 
~ sidered.as though regular ly’ before ce Department. . ns ; aie 
The appeal. 1s somewhat discursive and not: clear ly ‘indicative. ‘oi ae 
thé exact points wherein. i issue is taken. However, it is clear that: the “= -° 
appellants are dissatisfied with the joint: license that has. ‘issued to | a 
the two companies and. Bolten. ‘under the. terms of the agreement. of |. Pie 
February: 28, 1942, and that they. feel that. the agre eement. should be oe 
_ disr egarded and. that the, rights of the appellants should be’ teadju- Pe 
“dicated. lt. is the ‘Opinion. of the Department that, the f gontentipa: | 
“be femal. a i 
- The | provision for agreements in. Pesaneetion wiih grazing 1 plvitoses oe. 
“appears in section. 6 , Paragraph (d), of the Federal Range Code. This 
| provision, as it ee in the Code-as revised. to August 31,1938... 
. (48 CFR 501), and.as.it now appears in the Code npproved Septem- ae 
ber 23, 1942, G E: R. 7685), reads as follows: Pe ee, ie a 
"Allotments. of Federal. range, will be made to” licerisees:. or ‘permittees. ayhen 4 i 


. conditions warralt, and divisions of. the range by agreement. or by. former prac- ae 
tice. will be, respected, and followed where practicable. [Italics supplied.] 


At will be noted that this provision. relates only to. divisions of the ae 
range, ie., to -the question of the particular areas of range upon eee 


cy f which ‘a fice or permittee shall. graze: his livestock or of the. 


boundaries thereof, and’ does ‘not: contemplate the: substitution of ee 
agreements for. the. adjudication of applications as: required by: other - fe 
sections of the Code. All that was ever. r intended ‘by the: Brovision- ee 
~ boundaries and that eich agreements would be. respected where’ prac: Foc 
_tieable. a : | ae . | 
But. an rer bet Ssh fiesnnees eannor eh: the ee BE 
| - tor adjudication of applications so far .as numbers of livestock and = 
_ times of grazing are concerned, for if such were. permitted; the. pro- | 


| ee visions .of the Code governing the adjudication of applications would © | 


become a, nullity or at least of no Pinang effect: ‘The Code. provides | : “ 


a 
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“hae the armidora tion. of applications j in the light of an i depondensy oe te 
_. by use, dependency by location, and priority, as may be attributable. = 
~ to the base properties offered, and for. the issuance of. licenses or 
permits to such extent as these attributes may..warrant, subject:to. 
oe" _ reductions to meet the carrying capacities. of the base: properties and OO 
of the. range. . . Also,. section. 18 (b) of: the. Taylor. Grazing Act.(act- 2 eo 
~ - of June, 28, 1934, 48 Stat. 1269, as. amended July 14, 1939, 58 Stat’ 9 
~~ 5 1002;. 43 U.S: (on sec. 8150-1), requires that advisory boards. “shall oo. 0. - 
offer: advice . and. make a recommendation. on each application for Po ae. 
ae -*” licenses. and permits within their. districts, and this statu. ss. 
ie - tory, requirement: is carried over into. the Code. (Section 12). “Thus :: 2.00 
in addition to the fact. that. there are no-provisions of the: Code. that aes 
# would. permit. an applicant: in. effect. to. determine the extent-of his 
own license, itis also apparent. that such. a provision. cannot. be-con-. 
sidered implicit in the rules or a necessary administrative . device, 


for if such were the case, not only the explicit, adjudicative. rules of 


the Code would be nullified but compliance with the statutory’ 


_ requirements of the Taylor Grazing . Act would become a mere.empty.. 


= gesture which could be set. aside at the whims: of the licensees involved. 


It may also be pointed out on. the basis of reason that: agreements 


| of this type, if permitted and’ enforced.in all cases; could easily result 
An ‘a. monopoly: of the. grazing. privileges to be enjoyed i ina certain 
‘area, for in such: circumstances it. would ‘be possible for oné licensee. 

- who was desirous of increasing his-operations to obtain by: purchase en 
the agreements of other. licensees to reduce: the: ‘size: oftheir es ain 
i. _ tions: or to waive: their: qualified demands. for grazing. privileges.: ane 

“Turning then. to the: ‘agreement herein 3 in. question, itis apparént eae 
| © that: it: cannot: be upheld as ‘binding either’ on the ‘parties. signatory ee 
> or on the Grazing Service. It is not. an: agreement as to range’or 
- allotment. boundaries, but. ‘merely provides, in substance, that: therices. 
forth the maximum number:.-of livestock: to. be grazed in any’ ones 2 
| year by. the two. companies and Bolten shall. aggregate not: more'than. = 
18,640. sheep. to be grazed | for. 28° days. and: trailed: ‘for an’ additional es 
12 days: There ‘is-no contention. by: the: Grazing: Service that.this. -°.0 2 
“represents any. outcome of an attempt to. adjudicate - ‘the: rights’ of a 
the three parties and, in fact; contains. no: statement..of, what: the ee 
ee individual. rights. of: the parties shall be... Tt is true that: the agree ©. . 
= ment: provides that’ an allotment shall be: determined | and ‘set: aside 
~ for: the.use of the parties, but. this :is.in no sense’an agreement: aso. 2 
oe 8 division of range and thus does not. become entitled to such Be eS 
tection as. may be. afforded: by! the quoted provision. of section 6, oe 
: oo paragraph Jay of the Code. Saver 


200° "DECISIONS oF THE DEPARTMENT oF THE INTERIOR (81, Dh 


It its were ioan tate some 5 adjudication’ had a nade to doe: =o 


. -mine the respective licenses to which the two companies and Bolten. ad 


‘were entitled, and that the terms of the agreement were substantially "us 
~~ ae accordance: with such determinations, there would be strong rea- 
.. son to hold that it should be supported on the ground that the parties 

_- signatory had ‘created an estoppel. against their. appeal for greater - 
~ Ticenses. But this does not appear to have been the case. The record 


is silent as to certain facts that would enable. the Department: to. 


- determine the | degree. with which the terms of the: agreement. ap- | 


: proach the results that: would be obtained by ‘an actual adjudication — 


ae of the:righis-of. the parties. “For example, the amount: Of horizontal - 


reductions which may have been. imposed on the various licensees 
4s not. disclosed. However, the. regional grazier has. stated (Tr. 8) As 


| a that for two years: of the ‘priority period the Bolten and Davis Live- 


stock: Company » or. its predecessor in interest gr azed an average. of 


: pas 14,665 sheep. The regional prazier also stated (Tr. 9) that the W. C. — 
| Sheep Company ran approximately 2,500 sheep during the priority 


| S es period... Also, Bolten’s property. is dependent, by use to” some-extent, .. : 
| Considering only the properties of the first two licensees, however, 


itis apparent that, on the basis of prior use, they alone. are dependent — . 


‘by use to the: extent of approximately 17,165. sheep. The properties © oe 
are fully “commensurate,” i.e. capable. of producing adequate’ ‘feed 
_ ofor this entire number of sheép- during the time they are off of the — - 


| - Federal range, and- thus. the. three parties. are. apparently: ‘entitled. is 


to a license for something in excess of 17,165 sheep, less such reduction — : 


+ as may be necessary to meet: the carrying capacity ofthe range. This. 
and the general i impression to. be gained from a reading of the'record.. 
in the case: indicates. that the agreement: in-no respect’ reflects ade- 


| quately. the grazing privileges that would be enjoyed by the various 


parties to the case were. their: ‘applicstions adjudicated under the aS 


7. _sprovisione: of. the. Code. | | er re 
"Thus in addition to the fact: that. tie Coenen in question i is: not ae, 
7 of the type contemplated by the above-quoted. provision. of section 
6 (d)- of the Code, supra, it. cannot be sustained on. the: groundthat 
it reflects euistentally Y the results of an — or r acts ey kel 


+3 estoppel.’ = 7 os : See. 
- - Kecorditigly. the décision of tha examiner is -roveiwad with: instruc: une 
tions that'the applications of the various parties shall be considered _ 


| Gn the. light: of ‘the adjudicative provisions of the Code and without a 


Paes to. the terms of the: errr of ‘Rebruary:2 28, 1942, : 


| Reversed. 


- SALARIES or PERSONNEL On COOPERATIVE WORK | i 20 2 : ie - 


| Paris OF THE SALARIES OF GOVERNMENT PERSONNEL OF ae 


_ LEAVE ASSIGNED TO COOPERATIVE WORK 
“Opinion, November 19,1942 | 


“Coormantve "AGREEMENTS —Bunzau OF. Mrwes—Govmnn cant Execovers—Pay- re 


- = “MENT or SALAnIEs WHILE ON ‘Leave. | 


The. contribution of | a private corporation to a ‘Joint investigation with ine os go BR - 
: a Bureau. of Mines: cannot be made by. paying the salaries of Bureau per- 7 
‘sonnel who are placed on leave without pay and assigned tothe joint work == 
_ while on a leave status. .The ‘contribution ofthe party cooperating-with = = | 
8 the Bureau may’ be. made -by: payment to: the Bureau, and may be tneasured. ea er oe 
by. the salaries and: expenses: of the Bureau's ‘personnel assigned, to the ae 


se , dotnt: work. 


- |  Lioxy. Assistant 8 olicitor: | 


-T have been. asked: to meconder my inomoriadua: of October 1 — 


a oe referred. to. a draft ofa cooperative agreement of the Bureau a a = 
of Mines with American Alloys and Chemical Corporation whichhad st” 


a a been: informally submitted: to. this. office: by: Mr. ‘Raushenbush, :In~ . 


a my memorandum T pointed. out that paragraph'3 of ‘the: proposed a. 


a4 _contract,: providing that. the cooperating corporation ‘shall. pay the © 


s salaries and: expenses. Of: employees: of the Bureau assigned: to. the? | oe 
joint: investigation, is not lawful in its present form, and suggested PAs oe 


i ‘another’ way: of accomplishing the same purpose; to:-wit: «thatthe — 


a _ Corporation: should pay its ‘contribution to the Bureau, as. is: provided — ge ae 
__ -for in the appropriation under which the work is to be done, and. 
- . the Bureau itself pay its own. employees. “It appears from. conferences. cee 
_. . with Mr: Ambrose that the suggested: arrangement is not satisfactory = | 
"to. the Bureau and that the Bureau wants to detach two men: on. leave. <8... ¢ 
oa ‘without’ pay and assign. them to the Corporation for services at. its 2, 
— ‘plant at, San Francisco, California, to assist. the: Corporation i in de" Or ghee 
eet veloping its methods..of producing, manganese there. The men so 
detached would not be used in: connection with the: cooperative work ~ EOL aaE 


_. st: the: Government’s ‘pilot plant at Boulder City, contrary: to cas -f oe : 
oe. “provisions of paragraph 3 of ‘the contract submitted. ° ; Sa 
“The | provision in question as it now ‘stands is that: “Phe: cree: a 


ae Pon will pay ‘the salaries and experises ‘of ‘such employees: ofthe. 2 
_» Bureau as may be furloughed and assigned to the investigation.” tar 
, ~-asmuch as the investigation is: joint and ‘for the’ joint: benefit: ‘and. ape dS 
interest, of the Government and the Corporation, and under the direc. 
eee tion of the. Bureau, Government. employees: assigned to:it would, ine oe ee. 


my opinion, continue to be in the Government’s service, even. though wees 


siete leave ‘without’. pay, and drawing. their compensation. from. eo oe 


~ Corporation. Tam | unable to change’! the opinion SS in maby. ee us 


a ae 6929594819. 
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| “previous. Giemiopan taint that this is in violation of the ‘act’ of March . 


oo aaa = 
| Ido not say, biotvower, that it: is a. aoladon ot the. statute for a nes 
7 Government employee on leave without pay to work for and draw a mee 

salary. from a private concern. “What a Government’ employee does 


: - with his time while « on 1 leave 3 is his business. 2 On. the other hand, if oe 


oe ployee: to: some ‘special ‘work with. a ‘privatd- concern, . this’ seems to- _ 
a indicate. that. the employee ‘i is actually acting in an official capacity ~ - 


a while drawing his. salary. from a private source. , And where. the work. 


to be done is cooperative, and. under the direction of the Government, 


I believe that it is plain that a Government employee assigned to the. a 


“work cannot be paid by the. private party cooperating, with the Gov- 


‘ernment. 


- The: prohibition of: the aatate is ‘limited to tha. Pepi of Sees 
from private sources, and: does not extend to reimbursement for ex- 
penses incurred.*. Mr. Ambrose has. asked me to draft a paragraph 
that will cover: the payment by the Corporation: of travel costs: and 
subsistence of Government employees and the cost. of supplies used . 
in:the: joint. investigation.. If the Bureau- would rather limit the pay- 
--miénts to be made by the: Corporation. to these items, rather than to 
adopt the suggestion previously made of providing that the Corpora- 
tion: make. a money contribution to: the: Bureau to. cover-all desired - 
items; - including. pay of Government. personnel, it may | be done as - 
follows: =! Pig eg HG a) rt adie Gg | 
: oe Corporation Contribution:. “The: Obiporation: 8 shall. pay the: ilies ties . 
os ‘The necessary actual :costs of travel of Government: personnel: specially 

- assigned..to. the. cooperative: work.. 


ss The subsistence. of Government ersonnel specially assigned ‘to. the ue 


rs : cooperative. work, during the time. that. they: are. actually. engaged 
a therein, ‘on: ‘the ‘same “basis ‘that ‘the Government: ‘would pay” them, 
| and: at-a. ‘rate per diem: ag as in ‘@XCeSS. of the statutory 1 Tate in’ effect i 
Sree at the time. :' i ee bt Fs i at 
a oe The -cost of: all necessary ee ‘and: ehemieals cother. than; those | 


; _ readily available, in. the Bureau, jn. a. total sum not in excess of $5, 000. ee 


The foregoing payments will. be made by. the. Corporation. to the, 


persons concerned upon. monthly statements. and i invoices. which the 


ae Bureau, will: forward.to. the Corporation... ao a ee 
| The Corporation : shall deliver. to, the Burenir, free. oe Fhe a ae 7 


ie 1g valet plant at: Boulder City, Nevada, or at any other laboratory of the - . 


2 ~ ‘Bureau. which. it. may. designate, raw. “materials from i its manganese oe : 
“Soret for. use: in the: joint work, . cate af : 


“239 ‘Stat. 1106,. U 8. C. ‘sec, 66; a L Comp. Gen. 163. 
-;4:32° Op. Atty. Gen. 309. eee On Ce ee eres a ee ee 
838 Op. Atty.” Gen. 273. Baile ee | - oe ee ele a oe een 


PROCEEDS cmpED INDIAN LANDS, ‘TAYLOR ACT 2208 aca 


— monte ‘OF PROCEEDS: OF CEDED. INDIAN’ LANDS ene ae 
- WITHIN GRAZING DISTRICTS OR LEASED AS ISOLATED TRACTS) 


UNDER: TAYLOR GRAZING ACT OF JUNE. 28, 19384 
aS Opinion, November. 21, “194e* oe 


| oe Ispran ‘Lanns—INcLusion OF. Crepe. ‘Laps WITHIN, Grazrne: Distarcrs. 


-Ceded: Thdian ands: are: “vacant,” “ unappropriated’ and: “unreserved” ands” rs ee 
within: the’ meaning ‘of section. 1: ‘of : ‘the: Taylor: ‘Grazing ‘Act: of. June 28, ee as ee 


1984 (48 Stat. 1269; 43-0. Ss. Cc séc, B15‘ et seq.); and such lands may there-_ | 


fore be included within srazing. districts i in the: discretion of the Paste a ae ee 


of. the Interior. 


a INpian Lanps—Diseosirr0w Or “Pocus OF. ‘Coon Laxps Inctupen Wren naa 


a GRAZING Drsteicrs.” <n ea as Pe a ak 6, 
- a “When ceded. ‘Indian ‘lands nave been. jnstaded: ‘qyithin grazing ‘districts, the :° oo 


proceeds: must. be disposed. of. in ‘accordance ‘with. section ake ‘of the ‘Taylor - re 


_ Grazing Act which is expressly applicable to “Jndian lands: ceded to the 


United” States. for. ‘disposition - under. the ‘public. land. laws.” ‘The: ‘Indians ~ - 


= oe ieee ceded, the. lands. are. therefore entitled to only. 50. ) percent, of the. Ee 


+ Pous Lanps--COnStwtmnoy! or - Section rr OE: Payton Grazing Aor WITH THE. a ee 


PROVISIONS: Or ACTS: OF CESSION.. 


ee = There: ‘is: no conflict: between. ‘section AL ‘of the: Taylor Grazing ‘Act ‘oma: i the ; Pe ; 
Be Ps, "provisions, as to: ‘disposition ‘of. proceeds, . ‘contained | in’ ‘the: acts: ‘of: June. HS 
— asia QL Stat. eae and: Retruary 20, 1895: (28 ‘Stat. 67), by. bora nd 
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: ~ Stat. “469) and, TK une 10, 1806 (29 Stat. 321), oe whith the’ San’ Carlos Tidings. 7 . | = 
eeded their lands. While. -under these. acts. of. cession : the: Indians ‘were — 


= : ~ to. receive: all. of. the proceeds, it may. well be. ‘presumed’ that the 50. percent: or are ee 


of the proceeds’ which ‘will not g0'to the Indians will be used’ by the Depart-_ a ee 


Die os ment ¢ of the Tnterior and the State, to. increase > the: value ‘of: the: land: itself. - 


et mee 


oe Are ‘Indian: lands ‘hal: ‘continue’ ‘to. ‘be subject to! ” dlgposltion, under. =the naar & ee 


MS ot “applicable public. land: Jaws” despite. inclusion : in a grazing. district. “When. on is : ee 


eS “incorporation | of ‘ceeded’ Indian ‘lands | in’ vgrazing districts “would. ‘be dis- 


* advantageous * to ‘the Indians, the’ Secrétary: of | ‘the: Thterior may protect <a Pes 


SS their interests. suk dedining't to. take such action. 





AOR ‘NOT: “AWPECTED: BY: “WITHDRAWAL “UNDER, Inptan: ReoxcaNtation Act on. ooy ie 


CONDITIONAL ConsenT TO Inciuston ‘WITHIN | GRazine. DIstatcrs. 


“The ‘normal. ‘application. ‘of: section Al of. the Taylor . Grazing: Act. to. “eeaed ae : oe 
- a : - Indian, lands is not. affected. by. the: fact: that they had. ‘been. ‘temporarily ie 
ae withdrawn. from entry. by, the Secretary. ‘of the. Interior pending considera- ae 


: E Eton: of their’ restoration. to ‘Indian, ownership under. ‘section. 3 of. ‘the. Indian . ee = Pe 
~"" ‘Reorganization ‘Act’ of June 18, 1984°(48 ‘Stat. 984,25 U.S. C. sec.468), or ©. 


“py the fact that the consent tothe inclusion: of ‘the lands ‘so. ‘withdrawn. ee 3 
oo ass cwas’ given’ ‘under, section, 1: of: 'the- Taylor, Grazing: ‘Aet: “with: the: under- 908) 0. 
oe. a standing’ that this. agresinent, will: in: no Ways je Jeopdrdize,- the, night, ae ee 


7 oe * Memoranda ‘referred to. in. this. opinion. may be found in . the: files. of. the. Soliettor's see ed oa, 
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ines and. interest of the Indians in: ead to these. lands.” oi “Once this consent twas. oa 


= diy, given, the. order. of withdrawal had no “urther. operative effect, and =~ 


> eould not: prevent. the: disposition: of. the proceeds according to. the. terms of 


the statute. The Secretary of the Interior could not in effect. be given a. | : 
power to. include land within a’ grazing distr ict and: ‘yet. ‘suspend the. appli- i 
cation: of section ‘11 of the Taylor Grazing Act. Consent could’ not: be ‘cous | cf 


ae ditionally. given,. particularly. in. View of: the ‘fact. that. the. act. itself, was | 
designed to. protect: the. interests: of the Indians by eontinuing. the. applicable. Z 
~ . . publi¢ land. laws. in, operation with- respect: to. such: ceded. Indian lands. a | 
ie =. were included. within grazing districts. Rt ee Sel eso aceae eh, A 
Tepran Lanps—DIsposirion OF. PROCEEDS oF - Cape Lanps: ‘Leased AS. soraTep 

. Tracts: UNDER’ TAYLOR. Grazing Act. < : 


The: Indians are, however, entitled to all ¢ of the | pr oceeds of ceded lands which 4 a 


a have | been leased. as isolated. tracts. under. ‘section 15. of. the Taylor Grazing 
-  -Aet, since ‘the act. ‘contains no express. pr ‘ovision ‘for: ‘the disposition’ ‘of the. 
“proceeds: co such leased - tracts. Section 10 of: ‘the Taylor Grazing’ Act, 
ne | which is the general, provision of the act. governing the disposition: of pro-.. 
Eee ceeds does. not. expressly. mention ceded Indian lands’ either as originally 
enacted, or as amended by the act of June 26,1936 (49 Stat. 1976, 1978). 
— Although section 10: ior the act refers generally, to “moneys. received under 
- « the authority - ‘of: ‘this Act, fate may. be assumed. that. Congress: was. referring 
“only to ‘such’ moneys. which. the United States. was: entitled: to” receive in - 
ay its: own: right. as proprietor ; ‘and: not to those. received. only. by. reason. of a 
sole trust. relationship. AS. between. two competing .ihterpretations. of section 
= :L0;. choice: ‘must: ‘be: ‘made. in’ ‘the light. of: the settled. rule. of: ‘construction . 
5 Ba that in the; field. of. Indian. legislation atibiguities are to be ‘resolved in | 
oy favor of : the. Indians. a ane 8 ee ee Ls 


- Ganoxn, ‘Boliiton oe ee | 
“You. [Secretary. of. the Tnteriae. ‘appicvedd on San anuary 20, 1942, a 


: — letter transmitting to me: certain ‘files “‘containing -correspondence 
we “relating” to:the disposition of grazing fees collected: by the’ Grazing 


‘Service and’ by. the® General Land. ‘Office. from the leasing of undis-. : 


i - posed- of ceded Indian. lands j in Colorado and, Arizona.’ a -Accompany-. 
> Ing: this file is a detter; dated. January. 19, 1942, ‘addressed to you: by | 
| eg Assistant, Commissioner of. Indian Affairs, recommending. that 


Sala . feb es in: eine Giading Semis the General Land © Office, and e.. 
~ the Office: of Indian’ eins, the coe be referred to me for i an ‘ aot 
phe: lands 3 in ero in ! Colotado:s are atone called by the’ Confed- ee 


eae ined Bands of Ute Indians under the act of Ju une 15, 1880. (21 Stat. | 

“:- 199); and by the Ute Indians under the act.of. ‘February 20,- 1895 
(28: Stats: 677): except. ‘for. those lands to which the. Indian. title Was. o> 
Pe extinguished by the act of June 28, 1938 (52 Stat.. 1209): “The: Jands 
~~ in Arizona are those ¢eded by the Indians of the San Carl os Reserva-- 


5 ~~ tion. under. the acts of cee 20; 1893, aes Stat. each ae nd June 


- aay 1896 Esa! Stat. 821, Fath 
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No ovember 21, 1948 - 


mare “Didar. ihiese, picts of cession. 1 the: cyaiane! “were: . éhbidled to receive ae 7 | 
: the ‘proceeds ‘that should accrue: from the ‘disposition ‘of the ceded 


. ~ Jands. The’ lands. involved in: the present: submission never. were ee 
ae 7 disposed of. ‘In 1984, the policy: of disposing of. ceded Tndian- lands... 2) 


“pad other: public. lands to. homesteaders was modified’ An. two ways. = 
‘The’ act of June. 18, 1934: (48 Stat. 984; 25 U. S.-C. sec. 461 et seq.)y 


authorized the Secretary ‘of the Tnteriér. to ‘restore ‘ceded Jands'to . " 
~ Indian tribal ownership: at he should find: such restoration to bee ao 


tin the public interest” (sec. 3, 25-U. Ss C. sec. 463). ‘The: Taylor ce a 
» Act of June 28, 1934. (48. Stat. 1269, 43-U..S. C. sec. 815 ef seg.), 
ae authorized the Secretary: of the: Interior, in his discretion; ‘to incor-— 


. porate ‘ ‘vacant, ‘unappropriated, ‘and: unreserved lands from. any part foe cee 


of the public domain” into grazing districts: (sec. 1°43 U8. ©. sec. ss Fa heas 
— 815), within’ which’ permit: fees. were to: be. charged: and the. procee ass 


aa distributed. on. the. ‘basis. ‘of a pre eScribed statutory formula. - ‘This ae 


formula, in the case of: “Indian lands. coded to the United’ States for. oa - : Ee | 
a ‘disposition under: the public-land: laws,” made 25° percent: ‘of the Cah ioe ae 
_. receipts: “available for. expendititre by the Secretary of the Interior — 


: for the: construction, purchase, ‘or maintenance of’ range -improve- a oe. - 
_ _ ments”; another 25. ‘percent was to be expended by the: State “for: the 


eae = benefit: of public schools and ‘public roads of the county. or counties 


S In which: such grazing lands. are situated”; the remaining 50 ‘percent ee 


ae was: to be “deposited to the credit of the Indians”. (sec. 11; 43° U.S. oo 
GC. sec. 315j). 'Fhus the Secretary i in his. discretion. could make anys 0: 

: of three choices with. respect. to. these lands. ‘He’ might return them ‘ oe 

to. the original Indian. owners; he might, include them | in ee et 

¥ + Gietrietds or he. might leave them in. statu quo. — . Pee oe ee 

_ In fact, 200, 000 acres of the ceded. Ute lands. were, ordered retort ae 


ae to tribal ownership « on. September 14, 1938. ‘Other ceded lands, after _ ee 


having been. temporarily withdrawn from. entry;, by. an order dated - o 35 
September 19, 1934, pending consideration of their’ restoration to. a 


~. Indian. ownership, have been, from time to time, included: i in grazing 8 


| districts. The approval of the inclusion. of the Ute. lands’ within ou 
Ee grazing. districts - was given. on April 30, 1985, “with the understand-_ <2 
~ ing that this. agreement will i in no way jeopardize. the. right, title and => 


7 _ interest: of the Indians in and to these lands,”.-and. approval. was | —_ 


ee: similarly ; given. to the inclusion. of the San. Carlos lands on November _ ‘ ca . 
‘05; 1986, “provided | that. any action taken to. place these lands under . 2 ene ES 
range. management shall: be consistent ewith any. prior. valid with-. — 


. " “drawal: from entry, and that: the right, title, and interest. of. oe In- ae 3 ise * 


a 7 dians 3 in. a and to these lands shall i in no a be Sees 


CE Sa Te BEE 8 coe FOF 
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“By. eae Gaede: oo ‘thie ce Office with: the: Grixing ~ 


- Service and the General Land. Office, the. lands within. grazing dis-_ 


~ tricts — have. been. -administered. by the Grazing. Service.while the. : 
leasing of the lands not within grazing: districts has. been: entrusted 
to the General. Land Office. Fees. have. been collected asa result. of at 
the. ‘issuance. of. permits. to use. the lands within | grazing districts, _ 


3 and. rentals have been. obtained: as: the result of the leasing of lands 
: not, included within. grazing. districts. - It. now becomes. necessary wag 

to determine how these ‘proceeds. are to be disposed of. oe a 
~The position of the Indian Office is that. since the Inge: in. 1 question, xo 
~ are ceded Jands- of the type. eligible for restoration: to tribal owner-_ 


: ship. under section.8 of the Indian Reorganization. Act, the Indian 


title to the lands so ceded. has not been extinguished, and that. any 


proceeds. derived from such. lands, which by the acts of cession. were | . 


tobe held by the United States in trust for the. Indians, belong in | 
their entirety to the Indians who ceded the lands. .The Indian: Office 
_ further. contends that, even. if the Taylor Grazing Act should be 
construed to.permit:the payment.to’ the Indians of Jess than 100° 
percent of the fees and rentals from ceded lands, the application 


of the act has in’ effect: ‘been, suspended by the temporary withdrawal 


of the lands::in question. by. the order of ‘September 19, 1934. : 
» The Grazing Service; however, has maintained that: fees collected | 
for. grazing. district permits. should be distributed in’ accordance 
with section 11 of the Taylor Grazing Act, under: which the Indians - 
. would receive only 50 percent. of the proceeds. - The General Land 
Office, moreover, has argued that, since section: 11: of the Taylor 
Grazing Act applies only to the disposition of moneys from Indian 
ceded lands within grazing districts, the moneys derived from Indian 
ceded lands outside of grazing districts, Jeased’‘in accordance with 
7 ‘section, 15 of the Taylor Grazing Act, should be treated in the same 
way as all other proceeds derived: fromthe disposition ‘of public 
Jands and distributed in, ‘wecondante: with section. 10 or the act. 1 


-1-The Departnient has also" had some: ‘correspondence with the office: ‘of the’ Comptroller 


General which. on various: occasions has given’ instructions or. opinions . relating: to the. - 
- ‘proper. disposition of the proceeds: of the. ceded. Indian lands, in: view ‘of the. provisions. | 


. of the'Taylor: Grazing’ ‘Aets The purport ‘of this correspondence: is not: ‘entirely - -clear but. 
it seems that the office of the Comptroller General disagreed with the views of the Indian 


- Office, possibly because ‘the character of the particular Ute and ‘San. Carlos. lands: was. Dot: ~ . 
_-made entirely: clear, .. It is. extremely. doubtful. in any. event. that: ‘the. office. of: the Comptrol-. ey 
ler General intended to. .do more than. express, ‘tentative opinions pending the ultimate’ de- , 


are 7 ‘términation’ of the legal. questions | involved. © With’. respect. to. the ceded: ‘Indian lands _ . 


: included. within grazing. districts, it finally stated. that “in. the event that. there: hasbeen -. - : 


; inadvertently ‘included in- ‘grazing districts Indian trust lands as’ ‘defined by the. ‘Supreme: . 
- Court of the United States in Ash’ ‘Sheep Company ‘Vs United States, 252:U.. 8: 159; and: . 


grazing permits issued ‘thereon, this: office will interpose. no. objection. to handling receipts... make 
therefrom as trust fund Moneys ‘Pending? a. determination as. to a tea oe ee thete: Cae, 


of. ae 


ee ore — PROCEEDS cupEn. INDIAN : LANDS, ‘TAYLOR ACT = bes ates 


ON overnber a1, 1942 ° 


ae am of a. opinion. "that, with respect: to jands included fi in grazing oe 


a districts. the contention of the. Grazing. Service ‘is “sound, ‘and the. . oe 


pS : statutory: division of i income : Brestebed by. section. i of the — _ 


o by. section 11, ‘the entire | income is ‘payable to the: ‘Indians. ° 


“There i is no. doubt that when. the ‘Taylor Grazing: Act. toolk’ ‘éffect © | : ae 


it permitted. the inclusion within a grazing district. of undisposed-- 


. of Indian. ceded lands. . As has already ‘been ‘noted, section’ 11 of - oe 


~ the Taylor. Grazing Act: covers “Indian. Jands ceded to the United fe 
States for disposition under the public land Jaws.” This. description 


_is clearly applicable. to the Indian ceded lands included in the grazing 


districts here in question. Such lands were “vacant, -unappropriated 


“and unreserved lands” within the meaning of section 1 of the statute. 


because they had always been held to be subject to withdrawal in 
the same way as: ‘public lands’ (memorandum of the Solicitor, De- 
partment of the Interior, September 17, 1934). The Director of 
Forestry in the Indian Office: SO: ‘understood. the purpose ‘of the act. 
at the time of its consideration. Indeed he’ opposed its passage ‘on 


_ the ground that it might cut down the income obtained. by the Indians © 
- from the ceded lands. (See his memorandum of June 13, 1984, to: 


the Secretary of the Interior included: in the legislative file: ) The’ 
_ purpose of section 11 was thus described i in the official seine saya ° 
of the Department’ during: the ‘drafting period: a 


| Section 11 deals with lands which have been ceded to. the United. States by 
Indians: for disposition’ under the. public- land: laws “upon: condition. that the 
; receipts, therefrom: shall be’ credited: to. the Indians. to Rpm 


~The legislative file also shows: that in the vigil draft’ of tb: 


* < act’ provision: was made for paying the whole of the proceeds of 
Indian ceded lands included ‘within a grazing | district: to the Indians as, 


| entitled to such proceeds under the. applicable act of cession, except 


for 15 percent of such proceeds which were to be applied to ranges” | 


- improvement and maintenance. The. percentage of the Indians was _ 


; progressively reduced in. subsequent, drafts. It is: apparent. from its. oe, ae 
legislative. history: that’ ‘section 11 of. the act would not apply to | 


a ~‘Jands which had been éeded outright by the Indians, for it would “ aS = 
7 then apply virtually. to. ‘the whole: ‘public’ domain: ‘The Jands. 10-3 
-. which reference was- made i in section 11° could only have. been. lands oa 


os the receipts ‘from which' were tobe’ credited to the Tndians. ae 
| “In view of this. legislative history and the clear language. ot section a8 


le dy it -would:take a: very strong argument to: ee me > that ‘this. a: 


: ; ; “section does not. apply to these lands. . : 7. 
ogee The: argument: advanced. by the. indian: Office ee ae B deplicn: eum we 
Piha bility 0 ‘of: ie e:Faylor Act. formula. to these lands assumes a conflict ee 
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fio ee ae promises a to the tadiane, in. ihe! coriginal acts: of ae 


- ~ cession and the. statutory formula of the Taylor. Act.. On-the basis 


- = of. such a conflict it is. argued that the later legislation, general, in 
ol its. scope, should be so. construed as not to apply to. the. lands covered 


by the earlier ‘specific acts of cession. me hig there were in fact an. 
irreconcilable conflict. between the promises. with respect to Jand dis- 
cee “position contained in the. earlier legislation. and: the. methods . of. 
a disposition embodied in the later. Jegislation, there would be much | 


- force in this argument. . See: C ‘hippewa [ ndians v. United S82 ‘tates, 305 
U.S. 479, where the Supreme Court held that creation of a national — 


: = forest on. ceded Jands amounted to a “taking” of the land, for which — 
compensation was due. But. I am of the opinion. that. no such in- 


compatibility can be found i in the language of the. statutes here ‘i ‘in- 


volved. The. ‘Taylor. Act covers. situations, — for. example, where: 
Indians have. been receiving no iricome from their ceded. lands and > 


where. prospects of ultimate sale. of these lands to homesteaders have 
fe become: dimmer over the decades. ‘Tn such a situation. it: offers a. 
7 mechanism of rental, in. which ‘the Federal Government. bears. the 

expenses of a rental agent. While itis true that the Indians receive 
only 50. percent: of the ¢ash. income, this. is, in many cases. (and. ap- 
parently i in the case of the. San Carlos Jands here involved) just. that 
much more than. they received. before... ‘Congress had reason. to believe - 
that the remainder of the income would be. expended by the Depart- 
-.ment of the Interior and the State in such a-way.as to increase the — 


value of the land. itself. ‘Moreover, the Taylor. Act: expressly pro: |” 


vided that ceded Indian - lands should continue to be- subject. to 

: disposition 1 under the “applicable. public lands Jaws” despite inclusion — 

“in a grazing district: . (Sec. 11, 48 U..S. CG. sec. 315}.). | ‘In these 
| - circumstances. the incorporation ‘of ceded: Jands in a. grazing district 
- might.be advantageous to the Indians and thoroughly consistent with 


earlier commitments to them. and withthe. position of the United — 
_ States as a trustee. . True, there might be situations where incorporat- _ 


ing ceded lands in a grazing district. would cut off imminent sales _ 


and. deprive the Indians of reasonably. expected revenues. But.the — 
me ‘Secretary of the Interior i is under no compulsion | to add Indian lands. ae 
# 3° to. Taylor. Grazing districts. in such. circumstances. _ Congress. had. a 
right to expect. that: the Secretary of the. Interior, ‘the chief officer | ae 


| ae of. the. Federal: Government: charged. with the protection: of Indian ie 
a. rights. and. Indian welfare, would exercise the discretionary powers 


conferred in ‘such a. way as-to protect Indian interests and respect — | 


. our: promises to the Indian owners for whom these lands are held — 2. 


os? in trust. tL. conclude, then, that the Taylor Act does not. conflict. 7 
ae with the early. cession acts: and ae the Taylor Act must be. read ac- . 


oo. 2081. PROCEEDS: CEDED INDIAN LANDS, ‘TAYLOR, ACT. = 200.» 


N ovember 24, 1948 


: “eotdinig to: the. wlasi meaning + of its terms.’ “Therefore tha 3 income ‘from. 2 


| . ~ these Indian ceded lands that have been: ‘incorporated i in Taylor. graz-. a, oe 
a ing: districts must ‘be distributed in the manner that the Taylor Act 
fe provides.» A very ‘different situation would be ‘presented Te Ae ANY oo 


time the Indians could show-—what nobody. has attempted to show | bas ge 
“in ‘the present case—that ‘including Indian ceded lands 3 ina grazing = 


< a district’ was injurious, to the interests of the Indians or violative: ‘of. - . 
a ~~ the’ Federal’ Government’s fiduciary. ‘obligations. © “Such a showing ae 
ou --would be a proper: ground for asking: the exclusion’ of. such. Indian. Se a 


eeded Jands froma grazing district. This would be. perfectly: con- 


sistent. with the Taylor’ Act. Such a ‘showing, however, would not. | - 


justify | a, ‘departure © from: the formula ‘which the Taylor Act. pre- . - re 
_ scribes for the distribution of income after the lands have been in- peeve oie 
cluded i im a ‘grazing district and after 1 income, has accrued from such ae 


lands. : 7 
ee | remains for’ me to. ‘consider only wheiliet ihe sénelicion that the. 
’ Indians are entitled to only 50‘ percent of the proceeds of the ceded = 


» Jands included within grazing districts must be “altered in view ‘of | | 


the temporary order of. withdrawal of September 19,1934, and. the . 


nature of’ the consent. to the inclusion of these lands ‘within’ the i 
grazing districts. Of itself the order of withdrawal, ‘as long as it. 


remained in ‘effect, undoubtedly would prevent. the inclusion’ of: the 

‘ceded Indian: lands within a grazing district, ‘and: it would. be ‘im- 

‘material that it was in. anticipation | of.a future: use or disposal: (31 
LD. 198); or even that the “purpose ‘of the. withdrawal order had 
ceased to exist (5 L. D, 482). ‘In the present case, however, section. 1 
of the Taylor Grazing Act expressly contemplated that lands with- 
‘drawn for’ any purpose might be included in. grazing districts. “Grith | 


Ee the approval. of the head’ of: the department having jurisdiction | 
-.. thereof,” and such consent was duly given. .The order of withdrawal — 


~~. gould therefore:have no ‘further. operative. effect... in. preventing uses. 


of the land for ‘grazing purposes: ‘Even 1f, however, the grazing use. 
OF: the land were inconsistent: with the purposes of the withdrawal, : 


oe this: could: not’ affect : the disposition _ of the “proceeds. _ “Once | Jands..<.. ace 


have been included: within -a. grazing: district,. the. provisions. of the | ee 


ace Taylor: “Act must come. into play, and this expressly disposes. of: the a 
ae proceeds. of ceded Indian. lands included: within grazing districts:in 
_.. a-particular ‘way. The prior status of the lands would be'immaterial. 
i _ The. statute. cannot. -be read. in such. a: way as. to give ‘the Secretary ore 
a eile effect: a ‘power. to. include land within” a grazing district. and yet ee dt 
‘suspend the. operation of the act. with respect. to the disposition of 


< proceeds: - ‘Similarly, while consent. to ‘the’ inclusion of ‘the. ceded - oe. 


oe ands. 9 within. reine districts cwas, given: upon the condition. that a i 
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“tthe right, title. ae inte oe ae Tadiana’ in and. to. hea ee 


shall in no way be jeopardized,” there is no basis in the. act. for _ 
a assuming | that consent could be conditionally. given, particularly aInf:* 
view. of. the. fact. that . the act. itself, was. designed. to protect. the ce es 


~ interests. of the Indians i in the ceded Indian lands by. continuing. the 


applicable | public. land: laws in operation. with. respect. to such lands — r 
ae as, were included within - grazing ‘districts. - There was therefore no. as 
interest of the Indians that. could. be: jeopardized by. the. disposition _ 


: of the lands. under the act,.and the consent. to. the inclusion.of these ~ 
lands i in grazing interests was complete and effective. The disposi- aoe t 


tion. of the. resulting proceeds. must therefore. be. carried out-in | 


: accordance . with - the. formula which. the | Aaylor, Act expressly: ; 


provides.. Te : 7 
A very different question | is precited: with espe t to ) the: oo | 


em fon of income derived from isolated tracts leased under section 15 


of the Taylor Act. These proceeds | cannot be treated. under section 
11, since that provision relates only« to, the proceeds. derived from 
ceded Indian lands included. within a ‘grazing district. There is 
no express. reference i in ‘section - 11 to Indian ceded lands leased as 
| ‘isolated tracts, and. to apply. a general statutory: provision. in such. a 
‘way as to terminate a promised source of Indian. income, as the 
General Land Office suggests, would seem not-only confiscatory but':.- 
‘a. breach: of the. fiduciary - obligations of the United States. The 
: lands, while they: have been treated as “vacant, unappropriated and. 
unreserved lands of the public domain” within the meaning of section. 
15 of the Taylor Grazing Act (see letter of First Assistant Secretary 
‘to the Commissioner of. the General Land Office, . dated September 
14, 1936), are. nevertheless held. by the United. States asa trustea’ 
for the. benefit, of the Popane? On by, the use of the clearest and 


a While the determination of the ‘aestion ‘Sheth: lands. are to be deemed to be. held in 
trust: depends in: each case upon. the: terms of the act of cession, it' is: well settled that 


; . when it is. provided that. the proceeds. .of -eeded lands. shall. be .held. for the. benefit of the 


‘Indians they are to ‘be regarded. as trust lands ‘(Chippewa Indians -v. United States, 305 


.U, 8.479; Minnesota v.. Hitchcock; 185 U.S. 373 ; Ash Sheep Company v.' United: States; 


252 U.S. 159). Such a provision is included in all four. acts, of ‘cession. applicable to the 


'. lands under consideration. ‘The act of February ‘20, 1895 (28 Stat:: 677), ceding. certain | 
Sof ithe lands’ of the Utes, and ‘the act of February 20,:1893 (27 :Stat. 469), ceding certain & 


; lands. of. the,San: Carlos. Indians, . contain, moreover, .express declarations of ‘trust... It is. 


. “true that the acts of June 15, 1880 (21 Stat.. 199), and February 20, 1895° (28 Stat. 677), es 


| ceeding ithe: Ute lands;,: contain. a declaration to the. effect that these lands : should. be deemed _- 
public lands. or. part of the. public. domain, but. this did not: deprive. them. of; their. trust. ee = : 
character, . nor indicate that they are not also: to. be. deemed Indian lands. The purpose ar 


‘of. such. a declaration is merely: to indicate that such. ands are. ‘subject ‘to ‘disposal. under 


3 ; the public lands laws, (56 I. D. 330, 338)... In this opinion of the Acting. Solicitor of this. _ 


- Department the. very. ‘Ute. lands’ ceded - ‘under the - act of June 15, 1880, ‘were. held to ‘be nates . 
trust /lands;. ‘and. as : such subject’ ‘to: restoration ‘to: tribal ‘ownership. under. ‘the Indian ant 


Reorganization. Act. In a memorandum dated. August. 27, 1938, -the. Solicitor. Of. this. De- 
partment: held that the ‘status of the Ute lands. ceded under. the. act of February 20, 1895, 


ee “was the same- AS ‘that of. ths’ lands ceded ‘under the act of ci une 15, AED: “There. seems. to . = . 
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2 mot Momctaleble ‘aig could: ee i dened a a dae it, glee 
22 tended. that. the. Indians should. receive. absolutely: nothing: from. 2 the: pe tee oS 
es ~ use. of these. lands. I. find: no. ‘such language. ere. yh 5 ae i 
oe _ Section, 10-of. the. Taylor: Grazing. ‘Act, as.amended. by. the act: of ee 
- Di une 26, 1936. AP f Stat. 1976, 1978) 3 in. so. far. as: relevant. ‘here, Pro" : ee ee: 
fe. wides:. hi Cer ee eee 


. -That,. pete as: :peovigad - -in sections 9 and wh hereof, all: moneys -peeeived.” 
under: the. authority: of. this. Act shall be deposited: in the. ‘Treasury. of: the United : 


= . States’ as miscellaneous: receipts, but: 25 per. -centum., ‘of. all. moneys. received 
28 under. this Act during’ any. fiscal. “year is hereby made: available, -when appro- op ange ee ae 
x priated: ‘by ‘the’ ‘Congress, for expenditure by: the ‘Secretary. of ‘the’ Interior TOP 270° 


c the’ construction; pur chase, or. ‘maintendnce. of: range improvements, and: 50 per oe ia 
ae ” -centum: ofthe money. received under. this’ Act during ‘any:fiscal year: ‘ghallh ber 20 
rae - paid. at the end’ thereof by the Secretary. of .the: Treasury: to. the. State: in which. eee 


og the grazing- districts: or. the Jands s Producing s such. moneys: are situated. a ae * ag . : 
oe Hitalles: supplied] See ia oo — 


Sat at. 


ee ‘There i is no express paafersite’ to: oedsd: Tidian lands nor any y express so ee 
sane forowsion for the disposition of the proceeds: of such lands, in either = 
-o~ the original or the amended form of section: 10 ‘Section 9. applies - Se Re ge 

— only:to: ‘voluntary contributions: - -Seetion AL is expressly confined to. ee 


if Indian ceded* ‘lands: included’ within‘ grazing districts, ‘and. con: eae: 


sequently. cannot. be applied to Indian. ceded: lands leased as‘isolated — 


_ tracts under section 15 of the act. It is apparent from the scheme i ee 
.. of the statute that: Congress appreciated. the. distinction between lands. 
included in a grazing district and lands: leased as isolated. tracts,: and | 
~ therefore the failure to make'the'same provision as in section 11. with ag ea 


= iia to ceded: Indian lands cannot be treated as an inadvertence: | 


In my opinion, ‘section: 10-of the Taylor Act’ and its amendment: by: 


eae “the act of. June 26, 1936; should be:construed as inapplicable 1 toIndian = 
ae _lands.. As it originally: stood, the first: part: of: section: 10: applied to. Pie 
as public Jands leased: as: isolated tracts as well as to: lands included in 
grazing districts; since the proceeds: were received “under the author-  - 
—ity-of this Act,” ‘and: since they: were not. covered by the later excep- — 


tion of the: proceeds’ from grazing. districts,. they: would have:to be. 
covered:into the: ‘Treasury as miscellaneous receipts. The amendment 


os section. 10: merely altered 1 the form « of i disposition: of the: proceeds ‘ 


Fa 





ies nae been some. , difference ‘Of ‘opinion. concerning the character: of ‘the San: Carlos lands 


oa eeded. under. the act of June 10, ‘1896; ‘Indian’ Office File 13424114. San ‘Carlos'301 shows a 


as : that at-one: -time. the Indian. Office and the: Department: ‘took: the .view that the agreement 


os _ and ratifying act of 1896. ‘completely: extinguished the. Indian | title to: the. ceded. lands. he 


— ““In‘a later memorandum dated February. 7, 1934, however, the’ Solicitor ‘of the Department | 


disagreed with this view. and. came to the: conclusion. that the: “cession made by ‘the.Indians | ? 
in: the agreement- of 1896 | was* “not. made. to: ‘the: ‘Tnited - States absolutely. but in‘ trust.’ ? 
7 All the Ute and: San: Carlos: ceded: ‘lands: must therefore be: ‘deemed ‘to’ be trust’ lands. 


“$ As originally enacted (48 Stat. 1269,.1273);: the: italicized: ‘words. were: omitted. and athe ede 


% "phrase “ “from. each “grazing district” ‘used | instead. oe 
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a or lands ieadiéd as. salted tracts io one os ae O5 eid 50 (joer aoe 
‘> distribution theretofore applicable only: to the grazing | district: lands. — - 
As stated in: the: Committee report’, on: the bill: “It is ‘proposed to. ha 
amend section 10 of the: Taylor ‘Act'to provide that: fees received from 
a a the leasing’ of individual tracts shall be disposed of j In the same. man- ie 
— ner:as*fees received for permits within grazing districts.” It-is true 
that section 10 speaks broadly of “all moneys received.” But neither ~ - 
-.the-original nor-the. amendatory. act expressly. affected. the interests 


Le of the Indians, and Congress gave no indication of having Ree aete . 
the proceeds of Indian lands leased. as. isolated tracts. ee thst 


The situation, then, i is. that: a ‘technical and literal contin of . 


: | tion 10. might treat the proceeds.of: ceded. Indian. lands ‘leased as _ 


isolated: tracts: as: ‘falling ‘within the. category of : “moneys received ~ 


under. the authority of ‘this Act” notwithstanding the fact that Con vee 


gress did not expressly refer to‘ these proceeds, “that the United States 


was obliged to receive them as a trustee, and that when the problem. 
of Indian ceded lands. was. considered, Congress made. special provi- 
‘sion’. (in section, 11) for Indian participation: in‘ the: disposition: of ae 

“orazing. district” proceeds. - On the.other hand, .it may -be-argued ©. 


with. some force that the “moneys: received under. the: authority. of this , 


: Act? were only. those which the. United.States. was. entitled. to receive : 
in its. own right: as.aproprietor and_ not to those received: only. iby.*. 


reason. of a trust relationship. ‘This.is essentially. the view .that: was 


taken by. the.Attorney General.in interpreting a-statute granting the 
. State-of Kansas part of the proceeds. of public land disposals within ~ 
. the State and holding that the State was not entitled: to. any: part-of | 
.: the: ‘proceeds. which: the United States received,’ as:a trustee for the ~~ 
original’ Indian owners; when. it. disposed ‘of eeded Indian lands i 1D 


the’ State of' Kansas as “public: lands: * (19. Op. Atty. Gen. 117. yee 


AS ‘between the. two: competing interpretations of section: 10, ‘choles . / i 


must be made in the light of the settled rule: of construction: that’ in 


ae : e the: field of Indian legislation ambiguities are to be resolved i in favor: 
of the Indians.’ ‘Winters ve United States, 207 Uz S. 564, 5763 Choate 


on 2 Trapp, 904. U. S. 665; 675; United States v. Wice, O41 U. S591; 
¥ ~ 5995 ‘Carpenter ve ‘Shaw, 280° U.S 363;. 366. ° As. the: Court: uid = 
>in the ‘Nice case,’ “legislation : affecting the: Indians: is to:-be: cone 
. .strued in their interest. * * *.” Applying this rule of construction, a 

:. Me this: Department has. always. held that when Indian. lands ceded. Ani 

oo trust have been subj ected. by. Congress: to a’ new form of: disposal, the eae. 7 
ey ~ resulting proceeds go in their entirety to. the Indians unless Congress. oo 
_ has expressly: provided: otherwise, : and: this rule has: beeri: applied. even 

: when the: statute authorizing | the: new. form. of. disposal, ‘contains. a. | : _ 


ts re general clause - governing ® disposition of proceeds. Christ: oO. 
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a ” pani an William, 0. Braasch, Ag L.. D. 448; Frank A Rann ee : 


ele Dz 560; F lathead Lands, 48 L. ‘D. 468. “Tndeed, this. Department — << ee 


7 has} ruled: t6 the same effect even when the interests of Indians have 


~. not been involved. . “When the question was. raised how the proceeds Pe at 
~~ of lands withdrawn for reclamation. purposes. and leased as isolated’ 9s 
— ~ tracts under section 15 of the Taylor Grazing Act should be disposed. Lee ee 
~~ of, section 4, subsection I of the act of December.5, 1924 (43 Stat.672, 
oe x 08), specifically relating | to. reclamation lands ee than section 10. _ 


~~ of the Taylor Grazing Act, was s held LL yee oat M. 29489, ter ee 


sch eg eee ee LONE IE 


| Olice; dated October 8 1937). 


Since. the act.as a. ‘whole: contains no ve pss dicasly. dieposind of : i i oe 
| ‘the proceeds of ceded: Indian lands leased. as. isolated tracts, such UPTO: oe 


: ceeds should go. to the Indians. in their entirety. 
3 pase conclusions are, therefore, as ‘follows: ae ee ae 
ee With respect’ to the. lands included. within ‘grazing: “districts: 7 
oa (ay: that the Ute Indians.are entitled to receive 50. percent. ‘of the 
-- proceeds of the lands ceded by them under the acts. of June 15, 1880,.- 
and: February 20, 1895, ‘title to which ‘has not. been’ extinguished by ; 


‘the act of June: 28, 1938; “(6)- that the San Carlos Indians are also. 


entitled to receive 50. percent. of the ‘proceeds: of the lands ceded by. 


iz: them. under the acts of February 20, 1893, and Ji une 10, 1896. 


2, ‘That the Ute and. San- Carlos. ‘Thaians:’ are entitled to. alk of the 


proceeds | of the lands ceded by them ‘under. the foregoing acts. which a 


may have been leased : as isolated tracts under s section. a 15, of the e Taylor . 
Grazing | Act. fee eee ae | | oo 2 


| Approved ee ee 
© Assistant /Seretary. i A a 5 ae to ae eer as 
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~, 


| | Pinson ‘SiuvicusHivebaiipens Contractons—-Convtrions. ‘Cowmortinnd - fon Pe, 
~ PROCUREMENT OF: ENGINEERING Servicns BY AGREEMENTS ‘WITH: t CONTRACTORS. er 


| “The Bureau of. ‘Mines may procure the performance of services by” a “firm = 
es Of: engineers, ‘as: independent. contractors. rather: than. as. Government em-- 


oe _ ployees, upon a. satisfactory showiiig. of: reasons. why. the. services. are not _ a 


- - = _ to“be. performed by. its own personnel. Lack :of. time, space, special machin- oe a 
. Ory, and trained personnel may be suflicient reasons for. Bevis) the work ey eet ee 


oe performed by an ay contractor. | 


a. 214 DECISIONS oF THE DEPARTMENT OF THE INTERIOR 8 aee 
; Ganowm, Solicitor: cas re ae, 


My opinion | has. been. sacked informally, ‘whither. the ‘Bureau of re, 


te "Mines might enter into a. contract with a certain firm of engineers for a ; 
. the performance: of such services as the Bureau might wish, from. 7 


time: to time, to assign to it. A ‘previous. informal inquiry. and; my” , 


) a memoranda, in reply thereto of September 3 and September 14 to the — | 


ay Director of the Bureau of ‘Mines, dealt with the question of the ‘proper eo 


2 appropriations to which to charge such services: rather thanthenature 


of the contract or ‘the, circumstances under which they might be pro- | a 
2 ~ cured. ‘In order. to cover the entire problem, and to clarify the appli- oe 


cation of my earlier memoranda i in regard thereto, T deem it proper ye 
to give this formal opinion. | = 


The Bureau of Mines may have: éverlooked. the fact that 3 ‘many. vot . 


i. ‘the items of appropriation ‘under. which it is now. operating contain ; 


_. express provisions for the employment. of engineers or architects and © : 
ees firms and. corporations thereof, by contract or otherwise, i in so far as. 


"e may be necessary to ‘design. and construct: buildings, structures, pilot 


Ms plants, or equipment that may beinvolved. If the particular employ- ne 


| “ment contemplated. can. be’ brought within the terms of the. xpress _ . 


ca provision, there ‘can. be no question of. the authority. to ‘procure the 2 
—» os services. by contract, and my. ae will, apply. oly to, instances | 
-.- where this is not tha casé, 


‘The long- -established general rule’ is that personal: services. may ‘bs = 


~ m2 | procured only, by appointment. under the.civil-service laws and regu- : 
| lations: and at rates of. compensation | provided. by. the Classification =< 


—. Aet. No- reliable definition of the term “personal services” appears ce 
' to have been formulated. It has never been contended, so far as I 
~..-vhave discovered, that construction projects, involving the use of mate: 
rials and supplies as: well as of labor, cannot: be. performed by inde- = 


se pendent contractors rather than by the: Government by its own em ‘ 


-ployees. On the other hand, the performance of such services as are - 


a usually and customarily performed by Government employees within. : 


the departments, such. as. stenographic, ‘clerical, ‘and: filing: work— ¥ 


= services not requiring: ‘special skills—is‘not permitted tobe procured 
_by contract. Between these two extremes of services that unquestion- re 


ably may be. procured: by agreement with an. independent contractor _ 


 and.those. that. certainly. may not. there lies a, large territory, some: 


where. within: which. fall the services referred. to hi the, Bureau of : 


* ~ Mines. | oo ies 
.o! ‘The: eatlier Talis: of ae ae ‘Ganeral were multe strict, a 
| but’ in recent: months, probably under the pressure of defense and war 


ae --work, there has developed a ‘greater use of the independent contractor. 


: Proj acts which the 8 Depirtment concerned probably would have been art 


oo aay / PROCUREMENT OF ENGINEERING suRVICNS A QIRB. * 
ee ee November 21, 1942 | - ce 


’ ace formerly t ‘6 coon itself, are. now v let te contractors with- : | | - : 


7 “out objection. . This maybe illustrated by: specific cases. 


_... It-has always been held by the Comptroller Geitetal t that, in 1 the e ay 
St ‘absencé: of special legislation, to. the contrary, architects and engineers — 
for. construction. projects: could: be employed: only: by..appointment — 


ie under civil. service, and at rates. of pay. provided by the Classification — 


ge Act.. In. connection. with the. construction: of Coolidge: Dam-the De-_ ee 


cee partment of the Interior wished: to employ. engineers: to: constitute. a . | 


board of consulting engineers, by means of a contract: for their serv- . - | 


ices, and. without reference to civil-service requirements: The —— _ 


troller. apaeinie: held that. this could not. be done.*.. ] He said: 


fe ae : Contracts for: personal services: exclusively, in connection with’ a ne 


cific Gorecmient project, such as that here involved, may. not be entered. ‘into ©. 


_ on. the. basis: of a: flat rate for the project as A flat rate fora specific 
. job: is applicable - only. ‘for’ ‘what: is termed nonpersonal | services necessitating 
the: furnishing ‘of both personal services ‘and materials or supplies to complete 
the -work;: as, ‘for. instance, ; specific ‘Jobs: -Of alterations or repairs, “such: as ‘may 


., be: procured bY eontract:.after: advertising: and: ‘open competition. -This form _ 


of. contract, however, may. not. ‘be. used for employment of personal: services 
‘where no mater ial: Or: supplies. are. necessary. to be furnished, but. there must 
‘b be fixed a specific rate of compensation for the time actually. served. 


Similarly, although the. act authorizing the. construction. of. the 
Arlington Memorial. Bridge provided that’ the commission. ‘could 

~- employ. engineers and. architects without. reference to: civil-service. 
requirements.and: at rates of pay. authorized by: the commission, the 

_ Comptroller. General-ruled. that, this was not. sufficient ‘to authorize 

their employment:as independent « contractors.? ‘The-commission found - 

PANG necessary to obtain a special act: of Congress to enable it.to employ 

| engineers and architects in any manner and on. any. basis. that it saw: 

fit:3.. In.two Jater. cases* the Comptroller General. ruled that. in.the 


absence. ‘of: express: statutory authority, architects. may be employed oF 


only in accordance -with. civil-service: requirements. and at rates: ‘of 


a compensation authorized. by: the Classification. Act. 


a _ contract... “The standard Brome reads a as: follows :. 


-It is, no: doubt, :in ‘consequence of these: devisions: that. Sheree ee 


construction: is involved in:the appropriation for the. Bureau: of. Mines 


. for the. fiscal - year. ending June; 30, .1943,5 an. -EXPress:- ‘provision : 18 


inserted: to. permit: the employment. of engineers | and. arehitects: by . cn 








7 15, Poe Gen.: 281. 
sy #5 Comp. Gen, 450. a ene I ae ee a Gee OR, eee iy a a 
$67 Cong. Ree. 7543, BGS tp 3 tae ee Oe, 

= «6.Comp.. Gen. 134; Ww Comp. Gen. nu oe ee ee ae ee 

- eee Stat. 506. Aa? ETS 





vos se 
e : 


ee ae: "DECISIONS OF THE DEPARTMENT Or THE INTERIOR (58 L LD. ee 


| : eee “meluding the: engagement: by “ennai or ‘otherwise; at. such: oe Os 


_*. of compensation as the Secretary of the Interior may. determine, of engineers, 


a architects, or firms or. corporations - thereof. Epa ig to- design and construct. | . ~ 


“the. buildings, structures, and equipment Pfs ee Cede sees 


7 » Whether; i in the absence of sucha provision, ine’ Comptroller ¢ Gai’ ve e< 
eral would now ‘permit the employment of architects and- engineers oe 


. for’ ‘construction ‘projects: by’ contract, can. only be: surmised. Ap- Ey 
oe parently, all recent construction has bean under express provisions he 
= permitting: such contracts ; at least no decisions later than those here 


 eited have been found. ' ‘However, analogous decisions. as to other 


sorts of employment. seem to indicate that, even in the absence: of . 


: such express provisions, the Comptroller General would not now ob- 


ject to the employment: a an. architect Us a construction PECle ject by - 
contract: : 7 ge I ag gece tee 
~The Treasury Department was s recently nnder the rieéeuity of com- 
piling a list of all automobile owners in the United States and of mail-~ 
_ ing an application form to each one. Ina request. tothe Comptroller - 
- General® for a decision, that, Department estimated that the proposed . ~ 
contract price for doing the work’ was less than the cost of under-. 
taking the work itself, and expressed doubt if it. could accomplish oe 
_ the task as quickly as need be. The Comptroller General ruled that - 
the work: could be-let by contract. The decision apparently is that 
if it -be administratively determined that. procurement by: contract 
rather'than by use of Government personnel: is the most economical 
and expeditious means of accomplishing the: work, it may: be done: in 


this way. ‘This: decision greatly: broadened the scope of possible: pro- a 


‘curement of. services by contract; and: other departments were y not: 
| slow in seeking for themselves: the benefit. 1H og * as | 
The Alien: Registration Division of the Iminigration and Niituraliz 


zation Service of the Department of: Justice,.under the Alien: Regis- im 


- tration Act of 1940, was‘ under the necessity’ of punching into five 
million cards the codes. indicating certain tabulated information. It 
represented to the Comptroller General that: it had neither the per- 
~ sonnel, the'mechanical ‘equipment, nor the space for’ doing the work. — 
-'. The Comptroller General? authorized the letting of the work by con- | 
_ tract.» The holding seems to be that iftthere is nothing 1 in the appli- .- 


cable statutes raising an inference that the work is to be: done by the 
a ‘Department. concerned, by: its own employees, and it is impractical. wee 

_ or impossible to do it in this. way, it may be done by contract. The 
ae latest. Denes ee of the Comptroller General* arose . out, 1 of a 


| (24 Comp. Ga 388. 
721 Comp. Gen. 400, aa bi 
ao1 ‘Comp. Gen. 486.0 ¥ Foes 


_ ence | PROCUREMENT. OF ENGINEERING SURVICES Oty. 
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aooe ee iy: the War Department’ for. a determination t in ee to | 


the performancé « of certain clerical and office work which it wished, to: 


$ let to contractors. Two of the projects were to be done by the-con- — i 


‘tractor i in its own quarters, on machines which it would furnish, by > on 


oe personnel 1 trained i in their operation. The third proj ject contemplated wee ae 
ae that the contractor would perform the required: services in-Govern- - | 
| = oy ment. space but. with his own. personnel, special machinery and. special Coe 
training not. being involved. ‘The War Department. represented tc 


had neither the space, machinery, nor personnel. to perform the. first a : 


at two, but made no satisfactory. showing as to. why it: should not. per-- : : 7 
-. form the third itself. : The. Comptroller. General ruled that the first 


2 "two: projects. could be. let: to contractors, but: that the ‘Department _ cer 
. should. perform | the. third itself. The decision takes the view thata 

z Government. Department may. procure the performance of personal. e th. 
services by an independent contractor. upon 4. satisfactory. showing of 


. reasons why. the services are not.to be, performed by. itsown personnel. oo ae 3 
ae Lack. of space, special machinery, and. trained personnel, may. be CONS Ase ge 


am sidered. sufficient reasons. for Dane, the. work r performed: under ee — 
: contract. — ee oe | oe | ae, 
Taasnaeh: as ie. Bare of Mities cee not at’ this: time, ace ee a 


mind any particular project. which it may wish to: submit. to the firm 


__ of engineers for its bid or for the negotiation of a contract, I cannot 


y ies attempt to give specific. application to these. principles and rules, At. *, a 
might be useful, however, to state the maximum requirements within ~— 


_ which it appears that the Bureau of Mines. would have to bring any ~ n 
cep particular project which’ it wished: to have: performed. by. an inde- Pear a 


we pendent contractor. If‘all of the following conditions exist, it seems _ . 


.. unlikely that the Comptroller General would eax to: a contract: for 

mae the performance. of the services. 9 : : 
cetg aE The: controlling statutes. do. ot: state nor raise 2. necessary infer- 1 ee 
ot bes that the work shall be done by Government personnel. — 7 


2. The work requires. the use of special machinery or equipment: or. 


, - specially trained personnel which is lacking in the Bureau of Mines. _ 


8. "The work cannot. ‘be: as: conveniently n nor as ——— Per 
. formed by the Bureau of Mines. 9°). : * : 
4. The work is not to be done upon, Government premises nor with : 
a Government machinery or equipment. : | oe. 
°. 8. The work is not of a sort that is. astomarily performed b bal the - : 


— Bureau: of. Mines with its own. personnel. — me ee fhe 
_ . 6. The performance. of the work is urgently. needs a a can. oe Sie at 
more expeditiously cise ee the # Proposed:« contractor than ake the ae 
_. Bureau of Mines. 7 er. Pee 


6929594820 


on ad 7 DECISIONS, OF THE: DEPARTMENT OF. THE INTERIOR | 188 LD: _ 


a may be that all of ee six bal Sora elamases nee a is present 7 


"in order’ for the proposed contract to be acceptable... Possibly even 


_ with all six elements. available to rely upon, yet some ‘further element 
~ not now. foreseen nor ‘suggested. would militate against approval of 


the contract.. if a specific case arises for my determination. concern-— 


~ ing which there i is any doubt, I would be ‘inclined to submit it to the a 


. Comptroller General for a decision j in advance, as was done i in ‘most. 


of the decisions herein. ‘cited. “Any such contract: submitted : to the 


: Solicitor for his opinion thereon should be. accompanied by. a memo-_ 


~ randum’ setting forth the. justification. for the contract, as adic _ 


in the statement. of conditions above. =; , : 
~ In conclusion, my opinion is that the Bureau of Mines may procure : 


the performance of services by a firm of engineers, as ‘independent: Loe 


i: contractors rather. than. as Government employees, upon a, satisfac- 


tory showing of reasons why the services: are not to. be performed | . oy 


a by its own personnel. Lack of time, space, ‘special machinery, and — 7 


trained personnel may be sufficient. reasons for having: the work per, — 


: Sa by an independent contractor. eee 


» Approved: | : 
ORCAR, Li (CHAPMAN, -- 
_ Assistant Seoretary. 


oe CONVEYANCE OF TRIBAL. LANDS: TO “INDIVIDUAL ‘MEMBERS oF 
- - COLVILLE INDIAN. RESERVATION | eee 
Opinion, November 21, 1942 


Inprax Lanns—Convevancn—Powsn OF ‘Taibo —RecuraTion OF Use 4 AND y Ooou: 
 PANCY IN. ‘CREATION ¢ OF: ‘VESTED Ricuts: a ear ee cae 


‘The power, inherent in: the tribe, to ‘provide for. the: orderly. distribution: cof Se 


~ the: use and- occupancy of tribal: jands, does: not, in view. of the inhibitions - 


| of 25 U.S.C. sec, 177, extend to the creation. of WeBteS, enforceable dntereste = 


dn the individual. members of the tribe. . aes ‘s. 
= Since such a vested: enforceable. interest would. be created by. a ‘conveyance: | 
for a consideration: by the-tribe to an individual: member Of: possessory : ‘title: 

in tribal: lands .with the. right. to: transmit: that title by: descent, devise, or ~ 


conveyance inter vivos, Such a conveyance may, not be made in the absence ie 


of clear congressional authority therefor. | a wre 
pr am in receipt of: your + [Seeretaity of thie Tntorior] letter of March re 


6 requesting an opinion on the question whether there is sufficient ne 


- existing authority ‘to carry out a proposed: program of land convey- 


ancing on the Colville: Indian‘ ‘Reservation which would have’ ‘the. : oe 


_ following. features: : 


: 218). ae . COLVILLE INDIAN RESERVATION oi oa Al 0 ee 


November 21, 1942 Se 


at te ey sandifiounl sale ofa right:of: exclusive use: “of: tribal: land; a ne 
es erteted with improvements. thereon ‘to individual Indians: regularly. Pew 
a6? _ enrolled: on. ‘the. Colville. Reservation:” | f oe ae 
hn Be-The: consummation: of such: ale. eeiroute “ha. ‘median of: ee oe 


| “Seite homestead deed’: to: be: designed, which. would: recite that. the" 


lands, and. improvements so purchased. are held.in trust for the tribe oe 


°» for.the exclusive: use and occupanty: by’ the. Indian. purchaser during — eee 


So his: lifetime” :with. the. right. “to designate by. will whom he. wishes. to ie Se 
oe _ Soquire: his interest in the. purchased: pr operty.”. | oo. Boe Seas 
8: The-“tribal homestead deed” would also recite’ that. ‘the laid” San 

= “covered therein are not subject to alienation to whites or to Indians pe 
not regularly. enrolled, on the Colville. Reservation, but that the 


Indian purchaser, fromthe tribe may. reconvey. the property. to some _ 
other: regularly. enrolled: Colville oe aun the. consent of the 
tribal council.” “sf 
4, All. such. “tribal hommead. eed a a 15 “approved by the 


7 “Tribal Council. and. the Commissioner. of Indian Affairs.” 


.,, The. correspondence. indicates. that this plan has been. devised “be: 
Zz Cause: the Colville. Er ibe is. dissatisfied with the existing. system of: - 
ide making. land: -use, assignments, to ‘members. of. the tribe, and desires. 
some: more: permanent: and: secure: form of. tenure. -The Indian Office | 
has, taken. the position that while. it. would be opposed to any form « 
of conveyance. which. ‘would ‘contemplate: “the ultimate acquisition . 
of title,” it: might consider the. alternative plant that has been outlined. ©: 
‘The:landsto which the proposal. relate. are of two. types:. surplus 
-unallotted. lands within the Colville. Indian. Reservation - as created 
by Executive order of April 9,.1872 (Kappler, Z ndian A fairs, Laws 
and. Treaties, vol. 1,, De 916), and lands: purchased. for the tribe with’ 
tribal funds ‘appropriated by. the. Deficiency. Appropriation . Act of | 
1939 (53. Stat. 1801,. -1814),. and reappropriated. by the act. of June oe 


28, 1941 (55. Stat. 308, 818)... Title to the lands ‘purchased | under 
the cited acts is ‘taken. by the United. States i in. ‘trust. for the. tribe. 


os Both. classes of land are subject to. allotment. in severalty. ‘to. the. i> ; | 


. individual memibers ‘of the. ‘tribe. ine conformity with the General ~ | 


pea Allotment. Act of February 8, 1887. (24 Stat. 388; 25 U. S. C.-secs. ee 


881, 382,. 348). as amended.. The authority to. allot the reservation —— . 
. land i is found i in the: act. of ‘March 22, "1906 | (34, Stat. 80), as arnended- a 


.“by~ section 80 of the act of June. 25,1910. (36, ‘Stat. 855, 863). | 

ee “Authority to allot the: purchased. lands i is ‘found i in the act of. F ebru- 
tary 14, 1993 (42 Stat. 1246, 25 U.S. C. sec. 335). “These statutes, 
which prescribe with particularity. ‘the ‘allotment procedure. and pro- =~ 


ee vide for an absolute. transfer of the tribal title to the individual 


oe allottees i in trust, with the promise to convey. the fee at, the snd of i ge 


B20 DECISIONS « OF THE ‘DEPARTMUNT oF THE INTERIOR GED. — 


es S eehel period, dhiviously. confer: no > authority for the plas of. : : : 


an land, conveyancing now proposed... | TeON LT 
_ No statutory provision specifically. authoritting the pany a eae 
hasbeen found. “The authority; if it exists:at all,.must stem:from = 


ae the. power, inherent in. the tribe: itself, to: provide: for the: orderly . : << 


a distribution of the: use- and. occupancy of the tribal lands among — 


| e 


© othe: individual members of the: tribe: In determining whether that , = : : 
: power, the’ ‘existence of. which’ ‘1s: not’ open to: question, extends to oo 
the present. case, We are’ met at the outset with the inhibitions. con- .. 


oo tained: in: ‘section: vey of title. 25 tog the s United: States: Code. ee 


~ section reads: 


“No ‘purchase, grant, lease or ‘other conveyance of lands, or: of. any ‘title: ‘or. 7 os 


7 =H claim’ thereto, from any Indian nation or ‘tribe: of: Indians, shall be of any: — = 
~~. validity in law OF: equity, unless: the same: ne made. by: ays or: rsconvention fo 


7 a o 7 entered into. ‘pursuant to the Constitution. _* a = 


a “The purpose” ‘of Congress i in edladting ‘the foregoing provision = = 
7 aie was to protect, the Indian tribes against. improvident. alienation = 


of their’ lands to non-Indians. But'the language used is all- inclusive. a - z 


a Tt is. immaterial, therefore, whether. ‘the’ forbidden transaction’ in- 


agine evolves ‘Indians or whites. It is. likewise immaterial ‘whether the = 
ee, particular transaction be'orie: running from the tribe to its members 

_.*orfrom the members to each other. | If the tribe may 1 ‘not sell tribal i 

Me pie dand- neither may. the’ individual members sell tribal’ land or r any acs 


Beene Ev Gg: 3 ak ae 


aes tion’: ‘to. ‘individdel’ Indians that ae has to: ‘Indian. ee or ipibes ne Oy 
os : (18 Op. Atty. Gen. 486). ‘The reason for this rule is that the indi- 

Taal vidual Indian must’ be deemed “to: ‘be. acting by authority ‘from the oe 
a tribe only” (Fe ones-V. M. echan, 15. Wo ‘Ss. ‘1, and. earlier authorities ahs 


there: cited). “AS stated in Franklin v. Lynch, 9338. U.. Si 271s) “As: - | 


a “the ‘tribe could not sell, neither could the individual menibers, for a 


7 : - they’) had neither an undivided interest i in the tribal land hor r vendible ao ‘se 
ae, ‘ interest, in any ‘particular tract. ue oss Tae ee 

oo. ‘Tf, therefore, the plan « of conveyancing piopedad contemplates the a 

a “purchase, grant, lease, or other. conveyance of lands, or of any title. 


7 ee or claim thereto,” the transaction 1s without. validity unless made a 


“in the. prescribed manner. ‘The mere fact that no absolute convey- 
= ance of the fee i is intended i is * obviously not decisive. The envied: Z 


eae 


an ‘qrobibition; tna an 1 opinion. dated Angtist 9, 1939 (ea L D. ST ey ‘the cee 


eae Solicitor. for this. Department. had occasion to. consider a similar oe 


“ss gestion arising under. section 17. of the Pueblo, Lands, Board. Act : 


. = i 1 Cohen, ‘Handbook ot ‘Federal Indian eae 143, 188. fas i, a. 


ee me ae COLVILLE INDIAN RESERVATION - i ba eee a 
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os ihe provisions of which’ section are almost, identical with 25 U. & C a 


a ‘sec. 177. The. ‘particular’ question considered by. the: ‘Solicitor. was sila ese 
~~. whether the statute applied to an assignment of land | from a ‘piieblo | 7a. 
esto one of its members. : ~The Solicitor ruled thatthe test to be applied ee 

= Petes whether the » assignment. conveyed: # an. interest in | the, land. as ee oe 


“The eee of ‘this act: is- broad. enough to. cover even: ‘an “assignment of roe 


— eh tend from. a ‘pueblo ‘to one of ‘its’ members, if such assignment‘amounts to a. 
a ie ‘transfer of right, ‘title; or ‘interest’ in: real ‘property. “Any such assignment, made" ees 
_. by'the‘pueblo without the prior approval of the Secretary of the Interior, ‘would. - 


bey: according to the. -statute,: without: validity - in law or: equity. On ‘the other = = 

- 7 hand, if-an assignment does not’ convey: an. interest. in the land. itself, it does | 
not. fall. ‘within the scope of the statute cited. It becomes. important therefore: 2 
oe to distinguish ‘between’ those. transactions: which “convey” ‘an ‘interest ‘inreal °- 


i he _Broperty, ‘and those transactions which, while relating. to the use, of. real. Prop: 
oe ty, do hot create an interest therein. EP: 491 } Fare ae 


“Applying: a ‘similar. test here, the ‘cericsion that + ther dreusietion a ae 


“is in -violation:of-the statute is. inescapable. : The: interest sought. to 


be: established “Im. ‘the: ‘individual: i is much more. than the- bare right 





of occupancy. For! a. consideration, itis. proposed: to’ convey to the 
individual: Indian: a‘ full and’ complete’ possessory title with: a. right 


Sto) transmit. that. title by: descent: or to alienate it. by. will or: “by: con-.. | 


veyance. inter vivos, to other members. of the tribe. . The element of 


~ purchase - plus. the. incidents. of: descent. and. alienation. stamp’ the — 
ace transaction as one designed to individualize the tribal title and:create.~ 


- _-in-the. individual. an. enforceable. vested interest... Even if it. becon- 
: ceded - that. such a grant. would not. be indefeasible. So: ‘far as ‘the. tribe aie 


. ‘itseLf.1 is. concerned: and, that. the. tribe nevertheless. retains. the power. . 


fa oto, revoke. the grant, ‘this. would. not. preclude. the. applicability. of 2 

hee 25, Ue Se C. sec. 1h The whole plan i in: fact, involves an. inescapable ea, 
oe ~ dilemma. Af-a: mere assignment. 1s contemplated, the goal of security 

ae “is: impossible of achievement. If, on the other. hand,.a valid “title? 
- or. “claim” j is created, it must. encounter the prohibition. of the statute. oe 


“My. conclusion. is. ‘that there. is not. sufficient. existing. authority to = 


a : ae into. effect: the proposed plan. of. conveyancing. In any event, — is 4 
the: matter is ‘so. doubtful. ‘as to render the adoption | of the: plan fe ae 


a Sacco in, the absence. of clear congressional authority.” 


“Approved: eo i eae 
- Osan L. icain io 
Assistant  Seoretary., 


hag? cee ah gat ge 
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a “CONSEITUTIONALITY oF. LEGISLATION - LIMITING. THE USE. oF eae 
-APPROPRIATED FUNDS DURING. SERVICE OF A. DESIGNATED eae 


_ EXECUTIVE OFFICER 
- Opinion, November 28, 1918 


eG Pino R1co—_Pnovrso" IN. - APPROPRIATION’ hea: ‘basin Use! OF -Funps Duane ae 


) SERVICE OF PRESENT Govennon—ConstIrurionaL ‘Lairarions. on Lireisia- 
TIVE Pownr.. — . Mag. Js Fee . s 
The proviso in. Ae R. 1505, ‘qith. cone 2a | sess.; that. nO. “funds ee ae 
- pursuant, to. the. act shall become available. at: any; time “during: the service » 
of the present Governor” of Puerto. Rico. is ‘unconstitutional. because. (1): -it | 
-.. constitutes an. encroachment - upon, executive. ‘power; @). tts J is. Be. bu of. 

eee, attainder, and. (8) | it violates due “‘process:: = : 


a Ganoxmn, Solicitor: 


On August OF. EH R. ard 506 9 Was a intirodidad. and fotarred i to thd sé Coin: : oe 


7 ‘mittee on Agriculture. It authorizes the. appropriation of $15, 000, 000. a 


to be: administered’ by: the: Secretary, of | Agriculture “for: ‘the: only. “ = 
purpose - of encouraging ‘and: increasing the production. and: distribu- eae 


4 _ - tion-of food and feed products for: home: consumption. in, Puerto Rico — ‘ 
and the Virgin’ Tslands.” ” On November 19; the. bill. was: reported: eg a 


— ; favorably. The only. amendment : made ei the. Committes. swas. as the: oe s 
ae aaa os of the following paragraph :.. Fe ag eo ae 


Any: appropriation ‘made. pursuant ‘to: this Act shall be conditioned ‘that’ ‘tlie are 


ee ie funds shall not: become available at any time'during the service of the.  neeene oe = 


: eS bebe ae of Puerto, Rico.. TH. Rents 2641, ‘ath: ‘Cong’, 2a sess]. 


ee it, therefore, as a limitation upon an appropriation. 


oe he enacted: He R: a 505 would: have the ‘effect of Bice any mpi ae 
> tion’ for the authorized. ‘purposes subject: +0 a ‘point of ‘order unless ee 


| oT. the appropriation pill: contained | a ‘similar. limitation. I shall treat : : ae 


This condition ‘upon. the appropriation of. moneys ‘for the batee of a 
the people of Puer to Rico i is plainly | unconstitutional. The conclusion: a 
is compelled by the basic constitutional principle | of ‘separation, of) 
powers and is bulwarked - by the: constitutional ba aged against 2 
legislative. punishment, of individuals. aye pate 

1. The Constitution provides, in: ee i. hae “the ovecutiee a 


| Power shall be vested 3 in a President of. the United States of America” a 
(sec. 1) and -that “he: shall Tes Care that the Laws. be: ‘Taithialy a 


a executed” (sec. 8). 


i The removal of ilicere in ‘the ececutive binieli of the ‘Government ne | 
; 7 is an executive not a legislative function. — es eS ee ve 
“Indeed, in the Nation’s First. Cones, many. of aiices members eee 


7 7 had been members of the Constitutional ao there 1 was s elimi- oz : os 


fess i o | LEGISLATIVE REMOVAL. FROM Orsrcn: ee eee 


ON ovember 28, 1942 


| ‘asta frotin tlie bill coating the State Dat a, phrase Gag Se 


nD that the President. could remove the principal officer of the Depart- cee 


“ment. This: was: ‘done, after very. ‘full debate in: ‘the House, because ard a ae 
| the: Congress. did not’ wish to. imply. that, the. executive ‘power tore 
“move officers. was. granted by. the. legislature. . Act: of J uly 27,1789 
_ (1 Stat. 28) ; -1 Annals of. Congress :576, 578-579; ‘685, 591. James. 
Madison, in urging; this aan sagt the e principle clearly Annals ae 


“of Congress 604) = ee 


It there. is.a principle 1 in our Constitution, indecd in. | any tree’ Constitution, Ce 


“more sacred. than another, it is. that which, separates the. -Legislative,. BPxecutive, 
and: Judicial powers. Tf there is. any, -point. in -which..the. separation. of the r 
Legislative and. Executive powers ought ‘to be maintained bon oes caution, 

wit is. that. which: Telates to. Officers: and offices: . 


| The Supreme Court : as early ¢ as 1889 apheld this + view. Tn Eo parte ot 
‘ie ennen, 13° Pet. 230, 259, it said that it had— | : 


| oe *. + become: ‘the: settled and well. ‘understood: oonatwactlon: of the Goceita 
tion, that the power of: removal was vested in the. President alone, in such cases ; 


although. the. appointment; of. the. officer. Was. by. the: president. and Senate. 


~The early | opinions of the Attorneys General 5 were to ‘the same effect. ‘ 


-See'4 Op. Atty. Gen. 15 4 a anh Gen. 608; 5 5 Op: Atty. Gen. 288, | . 
2903 6 Op. Atty: ‘Gen. 4s: 


Some: ‘questions: relating: to: the pda power. were: not ; finally | 


‘sebtled ‘until recent 'years::' It. has been: ‘recognized that: Congress’ can 


| _ prescribe general rules for the appointment and removal of “inferior. - 
officers.” . United States. v. Perkins, 116 U.§; 483. This reflects the. 
‘provision: of “Article ID of the ‘Constittition’ that, “Congress' may. by — 
“law vest’ the appointment ‘of ‘such ‘inferior: officers, as they. think 


- proper, in. the President alone, i in ‘the Courts. of Law, or in. the Heads oe 
of Departments. ”: Buti in 1926 the Supreme Court held that. Congress ete, ee 


<could not; even. by. general rules: limit: the President’s power of: -re- 
~ moval of executive officers appointed with. the consent of the Senate. 
“Myers Vi. ‘United ‘States, 272 U. S. 52. - In 1985, in: Humphrey's 
| Eeeoutor v. United States, 295 U. s. 602, the ‘Court held that such 


general limitations could be imposed upon ‘the removal. of officers who < 3 sa 
had deerelgtiye or r judicial duties to Perform, and who' were > not, “purely De gd ha 


breeutiye 


These cases were concerned Perit with. this power oft ao Congrese a oa : a 
| te limit, the executive ‘power. of removal. ‘ti 1s entirely clear that the 
- Congress has 1 no power: to direct.o or. "require the oremoval of any: officer S ece 


7 “4 ‘i Neither. the ‘Perkint’s nor. the ‘Humphrey's ¢ case. apalies to the Gavecioe of Puerto Rico, Par ou os 
ae Since - he- is. y appointed = with, the: SOnAERE: of: ‘thie. ened and. ‘bince- hig: duties are: purely Be aah, eae 5 
Mee, ‘executive. See Car dathn Vue. trlect eT al ee eee ce ee oe = 


2 aah a ” DECISIONS OF THE DEPARTMENT OF THE INTERIOR . 8: D. : - 


, 2 ‘in. the: executive branch. ‘Chief J usties Taft, writing f for the Court 3 in . . 
ee ityers Ve. United ‘States, said (272, U. S. at. 122): oa Mee 


on = cm i, in. ‘the nature of things the defects in ability or. intelligence or loyalty ee 


oR: the administration of the laws of. one. who has served. as an. officer. ‘under _ 


ao ‘the’ President, are facts'as to. which the President, ‘or his trusted subordinates, eriee 
aon a ‘rust. be better informed than. the Senate, and tlie power. “to. remove him may, e 


t. theréfore; ‘be regarded . as confined, -for-very: sound and practical. reasons, to. gi) 


ou. _ the governmental authority. which has administrative eontrol.: ‘The power of ) 


: “removal is incident. to the ‘power of: appointment, not to the. power, of advising. af 


- and. consenting to. appointment, and when the grant of the executive power is 


r - enforced: ‘by the express" mandate to take care that. the. laws: “be ‘faithfully 


os os executed, it emphasizes the heeesstty for including. within the executive. pow ve Eh . 


: ce ne that. the Parkins case 5 dealt: vie ‘the’ exception ‘cf 
a “fndorion officers,” the Chief J ustice added (272 U. S. at. 161): | 


oe ‘But the Court never. has. held, nor reasonably could hold, althouzhs it . 
Neg is ee to. the contrary on behalf of. the appellant, that the excepting clause 
a epables Congress ‘to-draw to. itself; or. to either. branch’ of it, the power to 

remove | ‘Or. the right to participate in the. exercise : -of that. power. To do: this 

would: be: to go beyond: the: ‘words and implications of ‘that clause’ and to infringe 
the. constitutional principle: of the. separation. ve governmental powers. 


d Ht wumpherey’s § ‘case; in ‘limiting the M yers ‘decision: to. purely oxooutive | 
~ officers, strengthened rather than limited:the decision of Chief Justice 


Taft so far as.it stated that the legislative: branch could not require | 


am ‘the removal. of executive officers of any nature. . ig ustice Sutherland i in - 
— Humphrey's. case. said. (295. Uz S: at. 629-630) : es me 
| i as *, 2 three general departments of government entirely free from the: contol 


Nor coercive influence, - direct. or: indirect, of either of. the. others, has: often. been. 
stressed and is. hardly. open to: serious question. So. amauch. is. implied. in. the - 


oie, “very: fact of. the separation of the powers of: these departments by the. Consti- 


_ “tution ; ‘and. in “the rule which: recognizes their’ essential CO- -equality. “The sound | 
ee application of a principle’ ‘that makes one master in‘his own house precludes him ~ 
| from: ‘imposing: his contr ol in the house’ of another who is master there: | a * 


TE is s then, entirely clear that’ he. ‘Constitution. in. n. separating the ee 
“executive and legislative powers ‘of. the Dee set forbids : a : legis ee 


lative removal of. an executive officer. _ | oe 
2. ‘Even. it there. ‘were some legislative power. to ‘require ibe removal ae 


. OF executive Officers. generally, it. could not constitutionally be exer- | | 
_. cised in'this manner. The constitutional prohibition against: bills of. ge 


- attainder (sec. 9 of ‘Article: I) and the requirements of elementary - 


=a ~ fair’ ‘play: found i in the due process clause (Amend an unite to eon- ad 
a —— legislation such as here proposed. © ee | 


i dni gale ae eLWSSS | “ak: Yardage. 


2-The. exe srriters: unanimously agree. Witivehactic: Constitutional tan (1939)° p. 408: A 


“oWMoughby, Constitutional Law. (1929),. ITE, pp. 1510, 1512, 1524; Corwin, The President po as 


eae PB. 95; Cushman, The Independent onto Commissions ee P. 675. < 7, 


gue 222) oe - ENGISLATIVE REMOVAL FROM OFFICE ee F 2 are em ae 


_ November 28, 1942 i -_ 7 | oe 


fie n Chamaitaga’ v. Mi issowrly: 4. Wall. on ie 303, “he Siapiamns Court gave | 


: : ‘the classic: ‘definition. of the bill of attainder which. Is 2 si ieee te ts | ‘ ‘ 


the Constitution. It said: 


AP ‘pill: of. attainder is a legislative act ‘which inflicts punishment without a ; i a a 


on judicial ‘trial: 


ante SIT. the. punishment be tess than death, ae act is Abeiied a pill of pains and e on 
3 ‘penalties. . Within the meaning of. the: Constitution, bills of attainder include . 


bills of. pains and penalties: In these. cases the legislative body, in addition to : 


its legitimate. functions, exercises, ‘the powers and > office’ of judge; it: assumes, : 5: ; 
in the language of the text-books,. judicial mas gistracy ; it. pronounces: upon the _ of 
. ‘guilt: of:: the. party, without - any of the forms or. safeguards: of trial; it deter- 


a mines the sufficiency of the proofs. produced, whether conformable. to the rules 


of evidence or otherwise; and it fixes the degree of punishment in accordance” fa 


: with its own notions of the enormity of the offence. | 


| The Cort held the. Missouri law to 5 be an: ineShoHtauonal pill of. 

 attainder because it forbade holding: public. office, serving as a cor- 

porate. officer, or as. trustee, or teaching unless an‘oath were taken - 
thatthe affiant had never been hostile to the United States. In 
Ex parte Garland; 4 Wall. 333, 377, the Court. similarly. condemned _ 
Federal legislation making such an oath a condition to practice be- 
fore the Federal courts. These decisions apply. with doubled’ force | 

to the proposed bill, which is directed. at a specific individual, pre- 

sumably because the Committee thinks there has been some undefined | 
offense or course of conduct which has occurred in the past... 

Much the same constitutional prohibition i is found, so far as.con- 
cerns legislation of this sort, in.the due process clause of the Fifth. 
| Avieridrient:: It is true that IL. R. 7505 does not seek to imprison the 
Governor of Puerto Rico or to seize his property. - But it is not to 


| be. supposed that: the- gr eat ‘guarantees of ‘the Constitution against a 


unfair. legislative action are dieaminalece SO long as the bill is directed. _ 
only. at.a man’s-honor and: his continuance: in office. “The Constitu- ° 
tion deals: with. substance, not: shadows.”  (Oummings. v. Missouri, ~ 
4 Wall. at 325.) If aman may not constitutionally be subjected to - 
a. small fine without knowing the charge: against him and without an. 
‘opportunity to be heard, much less can he constitutionally be ousted 


from: official ‘position. by legislative action. based. upon. unknown - O Rag 
- - grounds, and. consummated without notice to the accused or ay oars 
sa tunity to be heard i in his own defense. ‘ | | me 


3. H. R. 7508, it is true, does not in ternis Gdorate: to oust from ws 


| fica the. Governor of Puerto Rico. But its condition, that. no part a 


ag of the authorized appropriation. 1s. to ‘be spent. “during the. service 
c of the present. Governor” i is obviously. directed. to the same end. Its 


. : 7 ‘constitutionality is not saved because: ‘the velficle for the legislative ea ati ol? 


~ 


226 - "DECISIONS: OF THE DEPARTMENT or THE, INTURIOR 158 I. D. | 


‘removal i is to be | an 1 appropriation act rather ‘than substantive Jeg . 
islation. eine ae 
abe the Congress ‘is constitutionally forbidden directly to remove : 


accomplish the same thing if a. measure 2 of. indirection i 1s: added: The i 


: Constitution provides an elaborate machinery for the legislative re. ‘i 
- moval of judicial. and' executive officers, that of impeachment (Art. I, io 
secs. '2, 8). The’ framers: of the Constitution contrived many safe a 


guards for the removal. process, including impeachment, bythe House,. - 
trial by-the Senate on oath or affirmation, and conviction only. on two- 
-  thirds-vote: It is impossible that: they would have supposed thesame 
. result could be reached by the simple —— of adding’ a vider to Bet 


= an appropriation bill 7 a 
_ The question has been. squarely presented, So ae as I Mave. found, See 
in only one case.. In Zolerton v. Gordon, 236 Mo. 142 (1911),. the ie 


Supreme Court’ of. ‘Missouri. held unconstitutional Bw ‘Provigo, 10 an 


_ oe act which read: . 


Me a Provided, that none: of. the money: herein ‘appropiiated: in: thig sedtion ce 
shall: be’ available: or. paid. so long as the present. State Game and: Fish Commis- 


sioner. remains in this office or isin any. wise. connected with. the office: of. State re: 


Game and. Fish Commissioner, except the salaries and accounts due at. the time . 
of the approval of this act. . | et 


7 ‘While the. court. ee upon: Sts State: sonst putional: 1 prohibition = : 
against “special legislation,” it left no:doubt what its decision. would 


Ae, ae been. ander other: constitutional: ‘prohibitions, Tt said (286. Mo. _ . 


- -. * &- In pre out relator from thé: lags: of: ‘persons, s, eligible. to hold that | 
office. and: in making | the.. proviso. apply. to and. exclude him. only,. by imposing © 


. on him & burden. not imposed. on any other person, the proviso became special : 


legislation in ‘the most pronounced form. a hig the Legislature may by a. proviso = 


. render an ‘appropriation unavailable-so long as” the relator remains in the office haan 


| referred to, it necessarily’ follows that it: may also make it unavailable, so long: 


"ag ‘any person of the same: political party affiliations -as_ the relator. remains as | 
or maybe, connected with: that. office, on oo Pon fae Yap 


The United States Senate, at this: very session, hag renbhied dies same cs i 


| conclusion. | The Independent Offices. Appropriation Act for'l 1943, as 7 : 
it reached the Senate Floor contained the proviso— PRS See 


- Provided, That ho part of any appropriation contained in this act shall be . 


ae used. to pay the compensation of Goodwin , Watson. 


2 Six Senators took’ the floor to deniand the slimination: of the proviso. | ois 
They objected | ‘that the clause was. “unconstitutional because it 


amounted to. a bill of attainder,? because it was. a Tegialative. inter- ae 


Ba 8 Sen. Murdock, a8 Cong. Ree, DP. . 4000 (tay 6, 1942). 


aaa} oe _ ALLISON: AND J JOHNSON, ‘BY ‘rep coe ‘COLLINS | BOT” 
se Sie, Te a & _ December 4, 1948 | ae Co 


% fererice with’ the axouutive: function, ‘and Because® it aoprived Mr. ae 
-. ‘Watson. of. his office without a, trial or. hearing ;® it. was also opposed oa 
-. as, for these reasons, reflecting thoroughly bad legislative policy.® 


_” Even: the one ‘Senator who undertook to explain the reasons:for the’ aoe & 


fe provision: ‘said that. conditioning an: appropriation bill. upon the re- oe 


+ moval of an employee ‘ “is not a desirable procedure.” ° The: presen One ee 


: iho eliminated | on a ‘voice vote® and. was: never restored. 


The. position, of the. Senate would apply. with redoubled force here; : - ' 


‘Watson at least knew the- obj ections which had-been. raised. against. 


: ‘him; the Governor of Puerto Rico is not.informed, either by H. R. oe 


> 7505 or by the accompanying report, as to the. cause for the amend- . 


Sane _ ¢ Sen, Barkley, id, ‘PD 3997-3098, 


ment. Watson appeared. before a Congressional: Committee to. defend — . 7 


himself; ‘the: Agriculture Committee has. acted: without’ hearing the ; 


oe ‘Govanions ‘The penalty proposed last’ spring operated only against ~ | 


~ Watson ; here the Committee undertakes to penalize the two million 

_ residents of Puerto Rico because it does not. like their duly sppointed 
Governor: Poo : 

No principle of « our roe 1s more ehoviched: than ches which ¢ ensures 

that no man shall be: condemned without a fair trial. No principle 
of our form of government, is more basic. than that which’ ensures. 
that neither the legislature nor the executive. shall control the func-_ 
tions of the other. H. R. 7505: in, its present. form violates both Poe 
oe Tt a in pace opinion: unconstitutional. : 


CA ALLISON AND. MARK Ll. JOHNSON, SELECTORS, BY. TED E. a, 
| ea COLLINS, SUBSTITUTE ATTORNEY | IN- FACT Hs 
» Decided December. 4s 1942.) 


“Motion for Rehearing decided August 21, 1948 ye eae 


: Wonnst Liev - Senuictions"-Excnaner OF’ Laps" Unper: rane hors: or JUNE 4. 


1897; ‘JUNE 6, 1900; ‘Marce’3,°1905 ; AND SEcTION:7 OF THE TAYLOR: GRAZING: *~ 
AcT or JUNE. 28, 1984; as. AMENDED ‘BY THE ‘Act or JUNE 26, 1936-—TIMBER - : 


CONSERVATION Pontcy—Erurratios “ON. Oorsranpine Sunstrrore Surzc- es 
: ‘TION: ‘RIGHTS: = ae NS i ee .7tru fe ph Eh tn 


oy ‘THE ‘Acr oF I UNE 4: 1897, A Rector ‘Aor —Knciimn 3 BY TER AND LAND: Spucuta- 7 


_TORS-—TIMBER Fraups—Consmrvation’ Nees. AND Poricizs—Rureat Act OF es inet 


Marca 3, 1905—Irs Saving Pxoviso.. 


“The act. of ‘June: 4, 1897, ‘though: designed ie relieve: settlers; eueynen cand: . 


ee patentees: of lands within: national: forest reserves by a exchange Co . aie i. 





a. Taft, td., pp. 3997-3998; ‘Sen. ‘Aili, ia. PBs 4001, 
st oe Sen.. Sorenei ad., as 4002. SO ane ipsa ae a = ane 


oe : of sock holdings: for outside ace, ‘found: its ‘chiet beneficiaries in. timber oe ae 


yo 


; DECISIONS or THE DAPARTMENT oir ‘hem : INTERIOR (Lp. | 


a and. land. speculators and opened. the door to. gross abuses. and frauds. in 


: "wholesale exchanges. of denuded. lands in’ “forest reserves. ‘for the most Re os 
heavily timbered lands” outside. . To end the abuses. ‘and to” conserve the’ 


ae country’s. dwindling forest resources, : -the: legislation: providing for’ the ex- 


ve change right, was. repealed by. the act of. March, 3, 1905, entitled “An: Act e | 


7 ‘Prohibiting the selection of timber lands in. lieu of lands in forest reserves.’ 


mee Buta saving proviso permitted the completion of pending selections found r ae 


valid and the making of other,-or substitute, selections in the place of — 
8 ‘pending choices: found: invalid=for : reasons tot the ‘selector’ s fault. “Appli- 
Ph eants: herein: ‘claim a right of: such: substitute: selection. under this. pr oviso. 


Sone 


ic Later ‘Irie MEntarion “OF ‘Nation an Conservation “Porrcrms—Ta¥Lor 


“Grazing Act, ‘SECTION. 7; AND EXECUTIVE ORDERS. or GENERAL, WITHDRAWAL— 
ae LANDS. ‘RuseRven « ‘FOR: ChasstercariOn IN . AD or ConsmRVATION AND Mel ae 


. OPMENT Or 
BOR DIsPosat OR ‘TO: Rmuse Cuassniteanions INcompartyist write THE ‘Pur. ee 





| + POSES: or. THE ‘WITHDRAWALS. 


- Various | “phases: of. conser vation ‘policy, later found: new implementation. in - ; 


~ the Taylor. Grazing Act of: June 28, 1984, and. the’ Executive orders ‘of a | 


November. 26, 1934, . and: February poe 1985. These effected withdrawal | of 


. aithe ‘public lands in. 24. States, reserving. them: for: classification, for. deter-— 
S ’ mination of their. highest: usefulness ‘and, for. conser vation and’ development : 
_, . of-natural resources. But section 7 of the amending act,of June 26, 1936, 
. gave to the. ‘Secretary | discretionary. authority to: restore’ to the public 


~~ domain. for” ‘disposal - ‘such. withdrawn lands” as in. ‘his’ opinion “meet ‘the a 


Be ~ prescribed’ tests and <those applicable: in the interest -of the people and of. 


= conservation of natural. resources. Hf eld; Lands selected for satisfaction 3 “ 
of an outstanding substitute, forest, lieu selection right: must. meeN: une a ee 


i. requirements. under section te 


CHARACTER oF. LaNps Sunsuct TO Sussmrete | Suxnori0n Unpee raE ; Rerearen’ ae : 


_ Proviso. ‘AND UNDER Section, 7 


‘Where a right to. make a substitute. selection exists winder ae saving eer a 


of the. repealer, the lands selected must meet. the requir ements of the legis- . 


| lation providing for the right, namely, the act of J une 4 1897. as: amended | 
ee. by the act of J une 6,. 1900, as: well as the. requirements of: section q of the 
" ta4 Taylor Act. Held: 4:. ‘That lands. selected. in satisfaction of an outstand-— | 


— ing: substitute. selection. right, must. be “vacant surveyed nonmineral public 
| lands which. are subject. to homestead. entry | rae Bi _and. veroner for - 
ae acquisition. in: Satisfaction. of any outstanding * eta: “exchange * 


gh. 


| Tights ae tS “That lands which are essentially forest: lands, unfit ; 
- for” grazing,- and. so ‘mountainous, : rough, . rocky. and. -steep ‘that even. it 


cleared of their timber they would be unfit for agriculture and impossible ai od 


2 OE: cultivation cannot be. classified as suited or subject. to homestead entry.. 


aa That forest: lands. which have:a. value: for conservation. and. also. a sub- — 
> stantial. value- for their timber, which’ are sought only for their. timber 

--and the. disposal of. which might mean_ immediate liquidation of their ©. 
| portion of this exhaustible natural resource are. affected by.a- public interest - oe 


and the’ Secretary has no authority to restore them to the public domain . 


Sa the lands here selected, ‘not. being subject. to homestead entry. and being oo 


for. a disposal in derogation: of the purposes of the withdrawal. He That — 


cea eee “ALLISON AND JOHNSON, BY TED E.. COLLINS | tai eee 


_ Decemd er A, 1942 


- : ; * gtvectea ao a  garamhaunt able interest, ‘cannot: be classified : as. proper r for: : | 
age acquisition. in satisfaction of an outstanding substitute selection. right. ‘and | 


_ cannot. be restored to the public. domain for disposal as such: public lands. re ee 
- 8. That: an isolated’ ‘tract: may ‘not be released for, a use ‘contrary. to ‘the Blas oe gee 


- ” public interest. 


Torne or THE, Wirmaviive Acr—xavor ON. OnaRacemn oF Lax, Supmecr * TO. > Sus a ee 


| STITUTE, ‘SELECTION. | Soa tees ae 


“The repealing. act of March 3. 1905, is entitled. “An ace . Pohibiting t the Spe ies 
e oo tion of timber: lands in lieu‘ of lands in forest: reserves” ‘but the saving - 
a Jgaus is ‘silent: as to: the char acter. ‘of lands ‘subject | to: the: ‘substitute: selec- — 


4.) tion’ permitted. Whether the. title places an additional limitation on the. 


ae substitute. selection, restr icting it to lands 8. whiolly without timber, is not here _ fae = 


a decided. 


_Lanps. Supsecr’’ TO. ). Homestay. Ewrey—Muanine oF. ‘Tera 3 IN ‘LAND (Drparriten | 7 
“PRACTICE. AND IN ACT. OF. J UNE 6, 1900. . | 


“Land department practice has regarded hes use of lands for. farming or: for | 


tae agriculture in: the : ‘broad. ‘sense. as: Satisfying the. cultivation: requirement - 


..: Of. the. homestead. Jaw: ‘but: has” not. permitted _ homestead’ entry of. Jands } 
twee incapable. Of | ‘being. rendered ‘cultivable ‘or: usable’ for. ‘such: farming, for. 
_” example, lands valuable. only: for ‘their ‘timber. . “Held: That in the act: of 
‘June 6,: 1900, the: Congress: used’ ‘the ‘term  tsubject ‘to. homestead. entry” 

; in the: same. way. as: the Jand: department. poe ee ee 

| Sucewrany’ s | Discamnton—Cnanacren—Licmmattoss—Srasurony Rones—Punrre =f 


Despite wide powers: in’ his supervisory capacity and oe discretion: ainder 


‘section a ‘of ‘the. Taylor Act: the Secretary: ‘is: bound: by’: the - applicable: ogo: 
statutes and may: not. substitute ‘for their conditions: and the ou interest’. - 


ad. hoe criteria’ of: his, own: or: an: applicant’ S- choosing. 


is Va Rien OF “SusstmmuTE ‘Stmerton Rucoonwnn AS. A _ Paopeery: ‘Rien ee ce 


| WHEN TO. BE SaTIserep. 


“The Departinent. recognizes ¢ a : valid 1 right o of selection ‘ or. of substitute Sélection. ota ge Bs 
| oe as. a. property: right and. will: permit its: satisfaction. “when: the reason: for’ : oa | 
4 Pn exchange. continues to. exist and: when the’ proper: parties coniply: sith’ 
7 x : the. requirements. — Fd Wok refuse. ‘approval. of. a particular. ‘selection. because. “a Sak 
| ..dt-does: not meet the legal requirements is neither to ‘Tepudiate-nor to 0 
destroy the right. ‘There are no equities to be considered when a selector, 

vie ~ disregarding the rules, fails to perform the selection ee within 


nae the period reasonable in: ‘the circumstances of his case. 


“TREATMENT OF “Rieu AS. Scrip ‘Risks Durear } BY ; Irene ‘Canoes —Lacumas— oe 


No Calm AGAINST GovERNMENT.. 


One tieating, a. right of. substitute selection : as: scrip. yand ‘delaying. its “exercise : | 


ene not | be. heard. to’ complain. if his’ ‘Tight ‘is defeated by: interim ‘changes. en : | rere 
‘in forest reserve boundaries or in the governing law. Nor will one failing 26 


ee ~ to apply. for. ‘restoration. of his relinquished" base be. heard ‘to urge: ‘that - ; 


~~ Government possession. of ‘the title. ‘for 40: years: ‘places any. “obligation. on ‘ - -_ 


eon the G Government . to grant a particular substitute. Selection. 


2800 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 681.0. ee. 


ae Omar, Assistant Seoretary 


“This is an ‘appeal - from a. -decision’ made by ¢ the o Acting ae - 2 
| Commissioner of the General Land Office: on December. 19,, 1940, res 2 


o jecting | an application. for a forest lieu selection under: the acts’ ‘of | - 
~. June 4, 1897. (30 Stat. 36), June 6, 1900. (31. Stat. 614); and March a 
8, 1905. (33 Stat. 1264). The application. was. filed. on May 3, 1939, 


oe by Ted E. Collins as. ‘substitute. attorney in. fact for J. A. ‘Allison. - | 
LoS and Mark L. J obnson, the. latter. as trustee. ‘of. the estate . of: Robert a 
 . R. Selway... With it’ was a petition for the classification of.the land - | 


: oo under section 7 of the Taylor Grazing. Act of. June 28; 1934. (48 Stat. = 
—:. 1272),-as: amended by the act of June 26, 1936" ‘a ‘Stat. 1976, ee Bee: 


a S. O. 315f). 


The. applicntiolt hes. been wiadé.t to. eatiaty a Heht of resoloetion | 


| a accruing under the proviso of thé act’ of March 3; 1905° (33 Stat. 
1264). The: original selection, ‘No. 2826,: ‘Sundance 04956, filed July 


a . ‘select. 


30; 1900;and still pending + on March 3, 1905; was. “canceled on June - 


29, 1920, because the parties in interest, Rad: failed to file.a coal waiver. — 


By. sesiion of. August. 8, 1930, promulgated by, letter of August 29, 
.1930,! the Department held. that this. cancelation. was not: the fault 7 


of the selector, B.A. Hyde and Company, and allowed J. A. Allison 


and Mark L. J ohnson, trustee, of. Robert. R. ‘Selway, the transferees | 
of the selected lands, to make reselection in. their own names.. oe 
On September 2, 1980, and October 10, 1980, Allison’ and J: ee 


. respectively, executed, powers of ‘attorney. appointing: Jeremiah. Col- Lo 


a lins to “exercise ‘the. right: of. reselection and: to appoint. substitute. 2: 
= attorneys. On. December 26; 1930,.-J ereriiah Collins’ executed’ a — 


- similar power appointing: Ed. Leigh McMillan of Brewton, Alabama, » - 
his attorney in the premises; _ and on April 1, 1939, said- McMillan. 
3 executed, a similar. ‘power, appointing 7 Ted EB. Collins his substitute, to on 


On May 3, 1939; Ted. E. Collis: filed this instant application; "aod. 7 : 


me “gap! to: exchange. 80. acres of base land’ within the: Sierra’ National | | 
Oe, . Forest: in T.166., R31 E., M.D. M. , California, Sec. 36, EYSWly, 
_.. . for 80 acres in Idaho in T. 40 N, B. 3 E, iB, M, i Ldahe, 8 Sec. A; 4 BEA ee: 
SW, Sec. 25, SEY NEY. . oa 


- Appellant’s. petition for classification’ was as 5 follows! 


There are a. few small. creeks. fed by. springs on the. jand herein: . applied for, ce A. Pe 


a but the’ same. have. no- value for: agricultural or grazing purposes because the. Tie 


Jand is. nonagr i¢ultur al, ‘a ‘steep hill. side near, the top of a divide; and contains Cee 


. i a. growth of white pine, larch, ‘red fir, “white fir and. eedar timber ; “and. because ~ . - 
a of. the. heavy growth. of ‘timber. it, never has. .been used. for grazing: or agricul-. i, Ge. 
ree tural. Parnoses and is. not suitable for ‘such birpoRes in fact. it is. ehlefiy. ‘ — 


5 4 Sundance sot, 8. 14057. 


~ ~ 


i ogre S ALLISON’ AND JOHNSON, BY TED BE. COLLINS os: a 


es December 4s A942 


ae ‘valuable | for timber and title to. the land is sought for this purpose, “There are _ 


no! improvements of any. ‘kind on said: land. The land is ; not now and | never ee ae 
‘has been occupiéd. by any: person. : | : 


: No: part of said land is.irr igated or. under: constr ucted: or: proxiodsd irrigation 


- ditches. or canals; said land,. because of its. mountainous. character, cannot a ae 4 
2 irrigated at a reasonable cost or to profitable advantage. | x. SEE 
~ ‘The application accompanying this affidavit is being made for and: on “behalf ee PG ah 
of the ‘Potlatch Forests, ‘Inc. of Lewiston, Idaho; who is now thé owner of == 
a a contiguous. lands ?: adjoining that: therein applied ‘for; ‘which: are. valuable ; 
o 4 for. timber, and title to this Jand is genaas in connection with. the: regular oiaber. : 


ae ‘operations of, said company, ee se 


~ iNecorditig to the decision: of the Goiidral atid’ 1 Office, the Divididn .. 


ot Investigations reported these tracts to be steep, timbered * Jands oe 
high up on divides:in the Clearwater River watershed, ‘rough, brushy : 
. ~and unfit: for: grazing ; with-no: indications of saline: ‘coals.or other. 
es ~ minerals; and: a cruise: by Potlatch: Forests, Ine., which 3 is interested 
| ome nearby. lands, had. estimated the tracts to contain 300,000 ‘feet mes 
- of: white.pine and -575,000 feet’ of mixed:cedar, fir and larch.- ‘The “ie 
decision also stated that: the State Forester: at. Boise; Idaho, was — 
oe, recommending the. Staté’s lieu selection of these lands: for- incorpofa- 
~ tion of them -in: the: proposed: State forest:in this area;.In all the bite Pee 
ae _ citeumstances, the Comniissioner, without: further: specification, ‘con- ee 
~.- sidered the application contrary to the public ‘interest and.on ‘Dee = 
—-eember: 19, 1940, held it ed rojeationy pane to the usual: tight: of , ye 
a5 appeal. 7 oe a 
Co) Oni Fanbary on, 1941; -aiithin: the: ‘appeal period, aplicaee: filed ‘es 
ees an, sappeal.. He: alae stated: that within .a- short ‘period: brief: and — - 
3 “argument supported: by. affidavits. would: be filed ‘in'supportof the = 
oo: appeal ‘Butz no > such papers } have been: received. Appellant oe a eee 


he That. the: Sommitsstorier ‘erred’ in not’  Peclassityinig. thie land applied: on 2 
under’ Section .7- of the: Act: of June -28;.1934 (48: Stat. -1269),:as-amended:by 
ns ~-the Act: of. June. 26,: 1936, (49. Stat, 1976),..and holding. that. the. acquisition. of. ‘ees |S 
~~. ‘said land. by. the selector in. the interest of the Potlatch Forests, 2 Ine, would a aes 
3 ‘Rot: be’ ‘in the public interest. ee | St att ee, oe 
38) It was error not ‘to give. due consideration: to ihe fact ‘that the tracts vapptiea eh eee 
“a D for under: this: application: are: isolated’ and ‘disconnected: and: even ‘though’ they E. ee he: 
_ . --eontain a-considerable stand of timber,.are of little use and value. to ae yy Ne he 


7 ake ‘person: other, than the adjoining. Jand owner. 


On December 10, 1941, the ‘Commissioner. received. fron the State awe nd 
- . “Forester. of Idaho a letter dated December 6, ‘1941.’ “This said. ‘thet 6 Se 
* the State was not opposed to the application of May- Bi 1939, for-liew iad 
so selection of these Jands;.. and, ‘in’ eH eehs: that the State’s preyons: tt 


5, >, "alan taacourate eiafemsae | 
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. “interest in these lands ie cessed beeaie af a failure of passage | 


of a certain land: exchange law upon which the State’s interest had a : : 
been: based. In mentioning “the application of May 8, 1939,” the 
State » Forester was ..probably referring to the Collins application. iy 


: His statements did . not ‘induce any, — in the Commissioner’ S 7 ’ 

~ decision, eet he ee ae. gee | | eee, 

ie ~The Department does ie find i in “the. ppecihcatons of. error, the oe 
first: of which is too general to be accepted under the Rules of: Prac-~ 


> tice, or in the cessation of the State: Forester’s interest; in. these lands ae | 


or in the two together any ground for disturbing | the Commissioner’s a 


decision that. to MPPrOve: this. Selection: would, be contrary. to the”. 3 
Aa public. interest. 4 a ee ee 

.~ The forest: lieu, Jegislation® inder which’ the right: hers | in 1 question ee 
originated was repealed in 1905 ‘because it had not. operated in the 


we public interest. It had been. designed to relieve actual settlers, entry- — 
~ anen and patentees: -whose lands had become or in future might: become _ 


se included. within forest: reserves by: permitting. such. persons: to ex- 7 ae 


change their imprisoned lands for tracts outside the reserves.*° But, 
ag it-transpired, the ‘principal beneficiaries of the legislation: were: not : 
_ those persons but were the owners of railroad and State school lands? ae 
who in most. cases had purchased such lands for use as base in lieu ~ 


selections. In. practice therefore the lieu-acts opened the. door to 


- wholesale. exchanges of reserve lands. which had been denuded of . 


-- their timber and were therefore of comparatively little worth. forthe | | 


"ee most heavily timbered and: valuable Government lands. situate any- ‘ 


_ where outside the reserves. They also led to the: notorious California 


and. Oregon timberland frauds, — which: Solininated in “numerous | oe 


| convictions of both high and low.® 


Exposure of the large- -scale, systematic ues of thie: ee colebitin. : 


right demonstrated the urgent need for. new. policies: and new- meas-* | 4 
ures for protection of the Nation’s. ‘timber. ‘There had been - such. 


‘improvident: destruction. of the forests in so many ‘areas that. the. 


remaining timber supply. must be husbanded to meet: the. growing 7 


‘ demands of a developing country.’. The. ‘Congress. first. considered 


- - merely neeleng the isting liew right to  nontimbered ss then o- 





® Act of. Jime 4, 1897. (30 Stat. 36) : ; ‘net of: June 6, “1900 G1 Stat. 614); z ‘Maren’ 3, or a 


| » 1901 (31 Stat. 1037) ; March 3; 1905 (838° Stat. 1264). = 
4B A, Hyde, 28 L.D- 284, : 288-9, ee noe pte ae 
8H. R. Report: ‘No. 445,’ Jan. 21, 1904, ‘58th Cong, 2a: SeSs., accompanying E R. 4866; 


ae and appending a Report of the Commissioner. of the. General Land. Office to the Secretary. x ey 


-8Seé Looters of the Public Domain by S.A: -D. Puter and Horace Stevens, ' ‘Portland, fee 


“Oregon, 1908, Portland Printing. House. Publishers. i 


"See reports and recommendations by: President ‘Théodore’ Boosevalza’ Public. anda’ Si | _ 
Commission, submitted to the Senate-on March 7, 1904, ee 13° and March: 2. “1905, zo airet 


7 Senate Document, 189, 58th ‘Congress; 3d session. 
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to the only, selections permitted under the, repeal, namely, new selec- 


tions in lieu of: those. prior selections pending. at repeal | but later. 
. found invalid for no fault of the selector. _ ae ee 
_ It is unnecessary however to. argue. this question 1 now. "For even. 
if it be held that. a reselection of timber lands was legalized by the — 
terms of the: 1905 act, ‘for whatever reasons, in despite of the timber 


—_ dette to sali the right altogether. Bar it. entitled its eect” ‘d 
: ~ act. of March 3, 1905 (33° Stat. 1264), “An Act Prohibiting. the — 
selection of titer: lands in lieu of lands: in forest reserves." Theo? 
nae repeal act protected contracts already made. Further, as. to selections - 
Pa pending at repeal, it permitted patent of those later found valid, 
- while in lieu of those. later held. invalid for 1 no > fault oF the selector > 
it permitted entirely new selections.. ae | £2 
_..This saving clause as to new selections 3 1s “not ‘explicit as to. the i 
- character of the lands to be reselected and raises some doubt: as to 
whether it intended simply | to continue the existing restrictions on _ 
- the liew right. or to add to them an additional limitation. restricting © _ 
the reelection: to nontimbered lands. - Certainly. to allow an offeree” 
-- again to select: timber lands would be to sanction. the: very. practice — 
_ which the repeal legislation was designed to.end and prohibit. ‘More: 
over, it must. be. noted that. the saving clause. constitutes no new offer — 
of eecianes and also that the ‘title of the act looks to the future 
and must be without direct meaning unless it be construed to apply 


conservation “policy motivating the repeal, such a reselection | may 


lawfully be rejected today if found. contrary to the presenit - day’... 
conservation policy as implemented by the Taylor Grazing Act. and _ 


the general withdrawal, orders issued in aid of it? at : 
- The Executive order of November 26, 1934, withdrew: a public 


7 liad” in Idaho and eléven. other. States om all forms of entry — 
a pending the Secretary’ s determination. of their - highest ‘usefulness | e 
and reserved them for. his classification of them. in furtherance of 
oo conservation and. development of natural resources and of the several. ere 
| nape purposes: of the Taylor: ia Act. Section. 7 of that. act. aos 


se The. act ‘provided as “follows: cd ake That the ‘Acti of June Souths aignOen ; 
hundred and ninety- seven, J une sixth, nineteen -hundred, -and. ‘March - third,nineteen' ‘ 
"3 hundred. and one, are hereby repealed SO far as they provide for the. relinquishment, selec- Ge Ee ee 
os tion, and patenting: of . lands. in lieu of tracts covered by an unperfected bona fide. claim ; 
—- ‘or patent. within a forest. reserve, but the validity of contracts. entered into by the .Sec- 
"gs. retary of the. Interior. prior to the ‘passage of this. ‘Act’ shall not be impaired :. Provided; | 
~~ That’ selections heretofore made. in lieu. of lands relinquished. to the United States may be ee 
. perfected. and patents issue - therefor the same as though: this Act had’ not- been passed, ae 
. and if for’ any reason not the fault. of ‘the party making the same any. pending selection - 
is held invalid. another selection: for a like quantity of land may be.made in lieu thereof. me 7 
va The’ act of June 28, 1934: (48 Stat. 1269), as amended by the act of. June 26, 1936. (49 
‘Stat. 1976) 3 : ‘Executive Order: ‘No. 6910. of November: 26, 1934, and Executive Order ‘No. 


_ 6964 of February 5, 1935. 


ore 692959—48—21 — if 3 


a me 4 


7 - location withdrawn lands— i. 
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7 authorises the Sercnbag t in ne discretion to lift. the cirshon and ~ 
. restore-lands to the public domain for disposal i in accordance ‘with 


his. classification ‘of them under applicable public land laws,’such — . 


act of classification to- be performed. either upon the Secretary’s ‘own : 
initiative or upon the petition of an applicant. In particular, the . 


Secretary may examine, classify. and oes to entry; oo ore 


— + which are more valuable or. r sultable for hie produceion of agricul: | 
tural crops than for the production of. native grasses and forage plants, or more 


valuable or suitable for. any other use than for. the use provided for under this . a 


: Act, or proper for acquisition in satisfaction of any outstanding lieu, exchange 


or scrip: rights or land arent Eri ane i 


-Implicitly - ander this: section the Sccisary: has. a duty, ie maintain. | 
the reservation. and refuse a classification which he deems unsuitable _ 
or improper or in derogation of the. purposes for. which the lands 9 4 


+: have been reserved. Oe 
As to the instant application; ihe find here sslacted aa 1 applied - 


- for are not “proper” for acquisition in satisfaction of the forest lieu — 


' right of reselection above: described. In the-first place they do not 
meet the requirements of the acts creating the forest lieu selection es 


rights. By the act. of June 6,.1900 (31 Stat. 614), forest lieu — : 


selections were to be confined to Goacant! surveyed nonmineral public ae 


— lands: which are subject to homestead entry not exceeding in. area 
~ the tract covered - apt am ee by the base surrendered.. The lands here | 
7 selected are not “public lands subject to homestead entry”. but, as “ 
_ has been seen, are withdrawn, reserved lands. They may be restored 
-- to the public domain and may again become subject to homestead 
entry but. only if they shall be classified by the Secretary as suitable 
for such entry. In fact, however, the lands here: involved cannot 
~ be so classified. They. are essentially forest. Jands,, utterly, unfit for 
‘grazing, valuable only for their timber,.as appellants own petition - 


concedes, and wanted only for timber exploitation. In addition they . ; s 
~ have been found to be mountainous, rough, rocky and steep. Hence, — | 


; _ even if cleared of their timber they would be unfit for agriculture _ Sars 


- and impossible of cultivation. Such lands are not suitable for home- _ 
ee stead entry” and og Eappnetion 2 for homestead entry of them 2 ers: 





- 0-Whenever ie act. of the Congress enn 1s ‘made for dlengeat of. portions of public : Degg 


lands’ of a designated. class and character, selection or entry thereof. under such act cannot 

, lawfully be permitted until the lands: sought to. be acquired are. shown: to be of. the class 
: and character subject to. disposal thereunder. Kern Ott Co. et al. v. Clarke Aon ey | 
1902), 31 L. D. 288. oe 
1 Winninghof ve Ryon, 40 L. D. 342 ( 1912), and cases ated: sae also. paaesinn 4 on | . 
Form 4—480 “Report of. Fraudulent Claim or. Entry. i United States ¥. Lai ce siicates aa 

Se Co., 311. U: ad 317,. a6 364, oo oo of See a: 
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arene ©) abd a a Scoretary would. be “obliged. to refuse to classy  % 
~. them as subj ect thereto. ay 
_ In the second place, to. permit selection. ‘of: these tracts. believed as 
valuable only for their timber: and having a very substantial esti- 
- mated value might mean the immediate and complete liquidation of .— 
_ ‘this part ofan exhaustible resource in. which the whole:people have. 
. a vital and paramount interest, as concerns. both conservation and = 


_* forest values. Against a use. of these lands SO: contrary to the public eS 


_\ interest the Government. has no guarantee or protection. under the = _ 


statute. The Secretary, having no authority. to restore: these. lands - 


: fora disposal potentially in-such derogation of the conservation-aims 
of the. Taylor Act and of. the. withdrawal order, 1s under a duty t to a 


~ maintain the reservation. 
Appellant: asserts that the tracts sought - are jadlated ad digon: : 


nected and as such are of no value to the Government and should be = 


disposed of. Only the 40- -acre tract in Sec. 25 is an isolated tract. 
But even if both tracts sought were isolated, appellant’s: argument 
could have no weight.. The Secretary has no authority to release 
‘even an. isolated tract for a use which patently might injure the 
interest of the whole. people. | 

| ee decision is se Ge | 
: 3 Affirmed. - 


‘MOTION: FOR REHEARING | _ = 


| Ted E. Collins, substitute attorney in fact for J. A. Allison and 7 
Mark L. Jolinson, selectors, has moved for a rehearing of the decision — 
‘of December 4, 1942, in the matter of. Coeur d’Alene 013862, an 


application to make a forest lieu selection under the acts of June 4, . . 


1897 (80 Stat. 36); June 6, 1900 (31 Stat. 614), and March 3, 1905 
(83 Stat. 1264). > 
Therein the Deaartenent affirnéd, the decision by the Commissioner 


of the General Land Office denying favorable action on the petition ~ 


: for classification and holding for rejection the selection of 80 acres 


’ in Idaho described as follows:. T: 40 N., R. 3-E., B. M., Sec. 4, 

— “SEY, SW1,; Sec. 25, SE14 NEW, in exchange for 80 acres of base 
+ land within the Sierra National Forest. in California’ described aso 
ca follows: T..16 S., R. 31 E., M. D. M., Sec. 36, EW SWi,. | 


“The Department: based its deciien on the finding that i ‘lands | 


. selected were not. proper for acquisition in. satisfaction of an out- Ne : ae 
‘standing lieu right as. required by section 7 of the amended ‘Taylor = | 
— Grazing Act. .This was because upon examination. they were found | 


3 not to be of the class and character loa to disposal under the mes 
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ee creating oo right™ and because Hiey were “affected by ao: 


public interest. Being essentially, forest lands, valuable only for 


their timber and so mountainous, rough, rocky and steep that even . ~ 


if cleared they. would be impossible of cultivation and unfit for any — 
agricultural use, they were not ‘subject. to homestead entry. Further, » 


in: the absence of any statutory controls, alienation ‘of them might 


mean immediate and, complete’ liquidation of their part of an exhaust- 


2 ible resource in derogation of the conservation aims of the Taylor es 
~ Act and of me withdrawal order of November. 26, 1984, ‘issued i 


aid thereof, | = 
| ‘Appellant’s: attorney Hoe red eye Spee ah error 
| and i in his motion has made brief, comments thereon but he has filed 


no formal brief and argument. Ts basic. contention seems. to be - 


that the departmental decision gave a new. and erroneous construc- 
tion to the: DrOwslon of the act of June 6, 1900 (31 Stat. 614), con- 


| fining selections to “vacant sur ee nonmineral public lands which. - 


are subject to homestead entry.” It was error, he says, to hold that 
“lands valuable for. timber” could not ‘be classified as “subject to 
homestead entry” and as meeting the 1900 requirements. He asserts 
that the clause “subject to homestead entry” meant— . | 
» * lands on which there was no prior occupation, which were nonmin-. - 


‘eral ana. on which a homestead entry could be made eyen though the home-: 
steader did not or could not raise agricultural crops. . : 


He further says that the Department has many times decided. that— 


ee Fg homesteader who makes an entry in good faith and resides thereon 
for the period specified in the Jaw may devote his lands to any useful purpose. 


- Appellant’s | contention shows a misapprehension of - the holding ; 
of the 1942 decision and is incomplete and in part inaccurate as_ 
‘to homestead law and land department. practice thereunder. The 
purpose of the homestead law was to give homes and. to promote 
resident, agricultural holdings upon the public lands. .'To that end. 
the law required residence, improvement and cultivation as proof of 
the establishment of an actual agricultural home. However, under 


~~ the administrative. practice which developed. in the General Land 


: Office it came.to be considered that use of the land for farming,- 


or agriculture i in its broad sense, whether the planting and harvesting - 


Ge crops, the growing of hay or the raising of cattle, horses, hogs, © 


 ete., would answer: the requirement as. to cultivation. Hence, lands 


suitable for a farming, or agricultural, use were considered subject. 


to homestead entry, but lands of a character not. _— to. any such. : 


ae 1 Kern Oil Co., et al. y. . Clarke (On Review: 1902), 31 en D. 088. Seo of March 4 ; 


abe 1900;.29 L. D. ‘578, 580, ‘par. 3; Instructions of March 19, 1901, 307 LD. . 538. 
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8 use 7 were AGE. SO. ‘subject? 2 ' Similarly, Jands cabiowe to. ‘honiestand “ 


entry under land ‘department ead were agmoultural lands i m the 


“. ‘sense described. * 


- Accordingly, as ‘to. timbered: Tanda the fact: that. land was covered : 


; with timber,. even valuable, timber, did not exclude it. from home-.. a 
stead entry if removal of the timber would render the land suitable — 


_ for some agricultural or farming use. But heavily timbered. land 


of such. character otherwise* that it would. be unfit for. cultivation .- - | 


~ or for any agricultural use even if cleared of its timber: and therefore 7 


would be valuable only: for ats timber was not. subject to homestead. os : 
entry.‘ This rule was: retained: in the administration. of the Three- 


ve Year Homestead Law of June 6, 1912 (37 Stat. 123). In certain | eae : 


circumstances this act. permitted. reduction. of. the area. required. to 


a be: cultivated. . As to this in’ connection with. timbered lands the 2 : 
a Secretary | ‘instructed the Commissionér_ of the General, Land Office a Se 
in part. as follows: oe ae tae eee 


| No reduction in. area. of ‘cultivation will he permitted on account of ewpense: | 


| a removing the standing timber. from. the land. on f lands: are $0 heavily tim- - ee 
i ber ed that the: entryman can not reasonably clear and cultivate the area ‘pYe- 2 
fe scribed by the. statute, ‘such entries will be. consider ed speculative and not. made 


a in good faith for. the pur nose of obtaining a home. ‘[talies, empl es. rs 


Ra 1940. wlien. the ‘Supreme: Court | in United. States > Ve  Notthern, 


Pacific. Ry. Co., 311 U. S. 317, 361-364, was. considering what. lands aa 


were the ‘ agricultural”. lands which the railroad was - entitled to. 


ua ~~ gelect in lieu of mineral. lands. lost it adopted: and made the basis 


- of its decision the land office concept. of lands subject:to homestead | : 
entry which has just been described. It held that the, “soricultural” 


—. land. which might be selected was only such: land as by land office 

| - practice : and_ public land laws. would have been available to indi- iy 
viduals for clearing and: subsequent. cultivation: or for grazing. OP. 
- for.any. other purpose commonly classified: by the. land. office aS 

| coming within the preemption. and. homestead. laws and that such. Yast 
agricultural land did not include land valuable solely for. timber er = 
celta developing its conclusion the court said: 7 a Ph 


Under. the administrative: practice, although lade ‘containing: timber ‘Could | 


| be taken for homes in’ the aor land states, ae certain portion of ne lands ee. 


ae 5 A McCaskill Co. v. U. 8, 216 U. 8. 504; 510; ‘Jocklin 9 v. | Samuelson, 7. D: 73; 


Charles C. Waters, 3 L. D. 140; George Hathaway, 38 L. D. 33° ‘Davis v. Gibson, 38-L.D. 
ss B65 3 “Circular. of July 15, 1912, Paragraph. ( 3) “Cultivation,” 41 L: D. 108, 104 ; Unaree: . P 
cs “States v. Northern Pacific Ry. Co., 311 U. 8. 317, 361. | as 


* Mountainous, steep, rough, broken, of. poor quality, etc. . 

; + Finley v. Ness, 38.0: D: 394; Winninghof vA Ryan, 40-L. D. 342. A a 

Boa 5 Instructions of Replamber Bs 1913, 42 L.._D. a See also Patton v. Quackenbush, a 
85 i. D. 561. ne we 


238 «|: DECISIONS OF THE:DEPARTMENT OF THE INTERIOR wor, ia 


- had to be cleared preliminary to cultivation. - ' But, eee pre- emptor. or. home- | 


_ steader has not been permitted to take up lands valuable only for timber or. . . 
for stone or for some other use, which could not be rendered cultivable: or 


usable in @ br oad sense for farming, by as or other work done , there: — 
~ On. Se ea ' [Italies supplied.) _ ne 


Sack: were the requirements and the practice andar the homestead _ 


law. Hence when by the act of June’6, 1900, the Congress required 7 . | 
forest lieu selections to be lands “subject to homestead entry” itis 


- only reasonable to suppose that the Congress had in mind the type of 


- lands which the land department regarded as subject to homestead. 


. . entry, namely, lands which were adapted to the purpose of the home- 


stead. law, lands which could be lived upon, improved and cultivated am 
or put to some one of the farming uses which land department prac- 


. tice was accepting as the equivalent of cultivation. It would be un- 


reasonable to suppose that the Congress intended to permit selection 2 


of unusable mountain lands which land department practice excluded 


-. . » from homestead entry, timbered lands which were valuable only for o | 
> their timber because even if cleared they would remain unfit for any  _ 
cultivation or for any agricultural use accepted i in lieu thereof. It © . 


would be impossible for a settler-selector in good faith.to prove a. : 
farming use of such lands and absuzd:and unjust for the Congress or — 


Pe | the land department. to encourage him to make the attempt. 


These conclusions are seen to be inescapable when-one recalls that : 
the forest lieu. legislation extended the right of exchange not only to 


... owners of lands in forest reserves but to forest reserve: settlers. under 


the homestead law who held unperfected claims not covered by patent : 


4 certificate and who would still have to earn their land. Thereisno  - 
- reason to believe that the term “subject to. homestead entry” wasto 


| 2 -mean one kind of land for owners and another kind for settlers. The... 7 
* regulations made clear what kind of land settlers must: select. Selec: a 


7 tions in lieu of unpatented claims were required to conform to the — 


: homestead law. Selectors who had resided upon, improved. and culti= — 


---vated the relinquished unperfected. claim for only part of the period | 


a required by law to earn a patent thereto. were required to establish — 


and maintain a residence on the land selected and to. improve and : 
cultivate it for the balance of the statutory period.® - : 
It is also to be recalled that lands which were formerly einbraced 


“inthe Fort Assinniboine Military Réservation and which by the actof 


_. April 18, 1896 (29 Stat. 95), were opened to the operation of several a 
7 public | lend laws, among them the homestead law, 1 in order to promote oe 


~ development of. their resources thereunder were in 1905 held subject — 


Pra algo't to selection under the 2 subsequently enacted forest liew selection: 


a Fasteecloasad July 7, 1902, 31 L. D. 372, 376, ane 28, 29 and 30. 7 as 
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a Jaws of 1897 a 1900. Basic to the decision was in. oan the ieeddone _. 


. ing that the’ abandoned reservation lands as lands subject. to home- ; 7 : ‘a 
- stead entry met the requirement. of the 1900 lieu law and that: develop- a ee 


ment of their resources. by residence, improvement. and eultiwation - G 


; - could: follow as well from selection under the al leu legislation cae vi 


as from entry. under the homestead. law.?. 


‘It is clear therefore that the decision of December 4, 1949, gave 1 no . o > : 


new construction to the term “subject to homestead entry.” Like the 


. Supreme Court case cited, the Department. adopted. and applied the 


long-standing land office definition of the term. Finding the selected _ | 


lands valuable only for their timber, it held them not subject. to home-. Cae. | 


stead entry. It is not clear why appellant. should have misquoted. the : 


| decision on this point. and taken no account of the complete rule as to | 
-. timber lands 0 or the explanation of i it In n the cases Ne in n footnote iL of 


the decision. | 


-. Nor is it: apparent: why he should: ae asserted: ‘that the decision 
“disregarded” section 7 of the Taylor Grazing Act. To determine 
whether the selected lands were “proper” for this disposal the Depart- 
“ment made two ‘inquiries. It asked. whether. the selected lands met 
the criteria set. by the statute creating the lieu right herein asserted 
and it asked whether’ disposal of them would be compatible with the 
conservation purposes for which they - had been withdrawn. On 
neither count did it find the lands “proper” - for this alienation.” They 
were not subject to homestead entry:. ‘They were affected by. a para- _ 
‘mount public interest. They had been withdrawn by the. Executive | 


order of November 26, 1934, in aid of a comprehensive land program | 
‘for the conservation and development of natural resources.: Their one — 


|. °- *@hartes Ziegler, 34 L. D. 298. 


es value, which was substantial, was in their timber, an exhaustible re- 


~ gource. In the absence of statutory powers. enabling him to prevent — . ; 
liquidation of this resource after alienation of.the land producing ity 


| the Secretary found it.a duty to maintain the reservation | pending — 


- development of the conservation program: By these inquiries and 


. findings therefore. the Department, far from disregarding section 7, - 


. gave both content and effect to it and to the conditions which it makes 
-precedent. to classification and. restoration. of lands to the public oe 
domain. for-selection.. oo 
According to. ‘appellant: the decision should ae found the logging Ae 


= and marketing of this timber to be in the public. interest because con- oF 


tributing lumber to the. war effort. He says further that. whether -_ “se 
~ timber should ‘be withheld or allowed to be cut and used must depend = 
‘upon the facts in each case. Ako in eee of his motion, he e files: > ae ae 


~ et a 
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_ : a statement: by the aad on of Potlatch B Forests; The, dieetins ts ae 


= the company’s long- term, selective logging policy and its war produc- . 
tion record. “In essence appellant urges approval of this selection as. 


_ true conservation because the selected tracts are largely surrounded — aa 
_ by lands. controlled by the company and are in the path of the com- 


pany’ s operations; because the company ’s methods are good; and be- 


a 7 cause 90 per cent of its. production i 1s going into war needs, Moreover, oe 
it Is said the soe bas discretion to on these lands to. this ie 


: selection. 


| —Itis patent. that: this accent eee the statutory ie ne de- : 
termining whether a selection should be allowed and would ‘set up in 


- . their, place ad hoe criteria, varying with the whim of the Secretary s 


also, that it mistakes the nature of the Secretary’ s discretion; In fact, 
the Secretary | is bound by the applicable statutes and may not-substi- . 
_ tute for their conditions standards of his own or appellant’s choosing. 
The discretion which section:7 confers on him to examine and classify 
lands and to restore or to refuse to restore them to public disposition _ 
Is no absolute. discretion to be exercised. arbitrarily or willfully. It 
is instead a sound, impartial discretion guided and controlled not only 
bya due. regard for the facts in a particular case, among them those 
bearing, on the public interest, but by a punctilious. ao for the 


ine: established principles of law applicable thereto. | 


“In this case the tests to be met are those laid down i in section 7 af : 
the Taylor Grazing Act as amended and in the forest lieu laws. They — 
‘concern nothing but the status and char acter of the lands. selected and 


> the compatibility of the proposed alienation with the purposes of the ~ 


Executive withdrawal mentioned: | Insofar as the Department knows, _ 
there is no provision in the War Powers Acts or in any other legis- 


= lation which would. authorize the President, or his" executive rep- | 
~~ -pesentative, the Secretary: of the Interior, to consider the: instant | 


= selection with reference either to the war or to the qualifications. of: 


fi appellant’s transferee, a stranger to the record, despite the importance . 


Pee of both those factors, instead of with reference to ) the classification as 


_ specifications by the statutes mentioned... oS 
_ Appellant charges the Department. with error in failing t to find a 


te that this POneeE lieu selection right is a property ‘right. ald: under 


a the applicable acts of. Congress and subject to satisfaction and location on lands mel 


ee of the. character and in the. situation found in this particular case. 


. ie says. ‘that Ae language atid mee of the law and: ing long’ cori- i ae 


tinued practice of the Interior Department have established a rule 


bs, OF property which requires the Secretary to permit satisfaction of this ee 


oe right. ee character of the lands here perm see ey alee a : - 
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/ for ‘this een fae 2 alvesd’y been. esueced- Ag eae the right of ete? . 
: selection, to refuse approval of a particular selection, because it. does me Se 
not meet legal requirements i is neither to repudiate nor to destroy the 
~_ right sought to be exercised. The Department has always regarded ' 


ca a valid right of selection as a property: right and continues to permit, Ry eee 


its satisfaction. when the proper parties, complying: with the regula- oe 


. tions, exercise it with. reference to lands which, whether. base or rae : 
*.. selected, meet. the conditions of the statutes and the regulations and oe 


. : ‘ which if reserved | may be restored to selection without ' SanEY, to pare ae NG 
ee mount public : interest. _ ke 


_ This is. not however toi say that the Department, will: permit o - 


| exchange to be effected. when the reason for an exchange no longer — 


exists. Forest reserve boundaries continue to be changed. Baselands | 
may be excluded therefrom: The reselection-right is subject to Such 


changes and may be defeated by them. There are no equities to be 

considered in the casé of a selector who i in disregard of the rules fails 
to: perform the-selection requirements within the, period reasonable in 
the circumstances of his case. He who ale assertion of ae right _ 


be ae risks its entire loss. 


Appellant: points out. that the United. States has had the title ie 
the use.of the base lands herein for more. than 40 years. Heimplies: - 
that this fact should incline the Department to allow. this selection. 

_ There is no‘ obligation. on the Government. in: such premises. » In 


this’ case: because of adverse. proceedings against the owner of the 
base lands the original selection. was pending until 1920. Then. it was. 


-. canceled. Under the relief act of September 99,,°1922 (42 Stat. 1017 aoe 


_. the grantor had five years from that: date’ in which to recover his 
| relinquished lands. Fe chose not to act. Later under the act: of: 
April 28, 1980, ch. 219, sec. 6 (46 Stat. 257, 43 U.S. C. sec. 872), 
it was. open to him or his attorney-in- -fact to apply to. the Commis-_ 


sioner of the General Land Office for a quitclaim deed of, the basé ~ 
land: and this privilege has continued to. exist. Instead of availing 


~ themselves of it, they | have elected not only in their private dealings __ 


but. j in their motion papers as well to treat as “scrip” ’ the exchange an oe ose. 
_ right which: the: Department has consistently. refused’ to regard.aS. 


ae ‘serip and, contrary’ ‘to the. rules and. decisions of the Department,- to. 


: delay the making ofa selection for nine years, risking defeat of their — Pa", 


| er a | cia right oa changes i in n both the r reserve e boundaries and me aa - ain 


wae ‘8 John: K. McCornack, 32 LD. 578; NGeored L. spameed: decision. of December 26, i949, oe a 


. os dete: PD. 283-284, ane Cases. cited; also decision ‘of. ene 21,. a0a0; ae pp. "294-296. 
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| erning law.® Selectors: in sinc case . will suet i heard to ‘complain 7 
against the Government. because of adverse oo “made a 
possible by their own course. - | 7 
- The Department’ S ‘consideration of the appeal and of the mition- w 
- for rehearing i in this case is without prejudice to the Department’s | 
right to inquire ‘into the iene of Ce Se we reselection here. - 
: ‘sought to be exercised. | =e = 
ane motion is” | 


: on = 


REX BAKER 
| Decided December. 4y 1942 


Punic Lasps—Warsns—Aconet10N—Acr | or Avaust 1, 1846. 


“According to the plat. of survey of. 1845: two tracts of public land i in wore 
had for their east boundary the west bank of the, Mississippi River.. Be: 
tween 1843, and 1880 the waters of the river gradually. eroded and sub- 
| “merged. all of. the: land: within the. tracts. and land. to the west thereof and 
:. the main. channel of the. ‘iver ran -west of: the ‘tracts, but. following this. 
submergence, land in the form of a sand bar reappeared within the bound-. 


~ aries and to. the full extent of the tracts, the. reappearance being caused oi 


by: the ‘westerly recession ‘of ‘the waters. and by accretion ° to’ private ‘land - 
in Tennessee which in 1880. had attained an elevation of from 5: to 10 feet: 
: above the. river. - By. an avulsive change in the. course of the. river: in. 1912, . 
-. the main. channel of the -Tiver ran ‘southeast of. the land. The boundary 
of. the. Mississippi “River between Arkansas: and ‘Tennessee was. fixed by 
7 the Supreme Court on J une 3, 1940: A supplemental survey by. the General 
~~ Land. Office ' disclosed. that. but. 2.02. acres: of one of the tracts were. in 
+82, Arkansas, | the remainder of the two ‘tracts. being in ‘Tennessee, ‘In. April 
1984 homestead . entry was allowed. for the two tracts according to the 
i Gece plat of survey, which. subsequently to the filing of supplemental 
. Plat of survey was reduced to the 2.02 acres remaining in Arkansas, . 


Hela: (1). ‘That ‘the reappearaiice of the land was the result ‘of ‘gradual. 

_- > aceretion to the. land in ‘Tennessee before ‘the’ avulsive change ‘in the viver 
aes sceandels and. the avulsion was not. the ‘cause of its. reappearance, (2) 
_...Dhat. when :the land. became -a. part: of the bed. of ‘the..Mississippi. River: 
the: title thereto. became vested . in. the. State. or States. within ‘whose 

2 ‘boundaries it ° was situated, and- upon its” reappearance, the title’ to the | 

-.. land was governed by the State law. (3) That neither the laws of Ar- — 
kansas nor ‘Tennessee, ‘as. interpreted by its highest court, afford: sufficient — 

- .- basis: for. holding. that the reappeared Janda. became the ‘property. of. the 
United: States, and - if se Hepertment should | so hold, its ore would : 


‘ 


| “Ss Baa section. 7. at the Taylor Gracine Act Sot an ‘aviooded: $y the: ‘ace of co 26, 


. 1936 (49 Stat. 1976), all outstanding forest lieu selection rights would have been sus- | 


pended indefinitely, —until revocation of the withdrawal. order: of February 5, 1935. Under | 
the amendment the right may be satisfied . if the. conditions. be. met and the Pee interest vs 
permit, . ; oe AN doe dee os 3 


aera : 
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i peas bind an wavares claimant: “() ‘That considering the act of. Aiea: 4, a 


-. 1846 (9 Stat. 66), ceding to Tennessee the public land-south of the Con- 


weet ~~ gressional Reservation Line and the’ legislative: history of the’ act, it is ae 
eet believed: to: have been ‘the intent’ and- purpose: of Congress, . in* ‘order. AO. %, re 
-2 settle all controversy with the State: and to. rid the Federal | Government Peg. Ot 


on, Of. all. administration. of the remnants of public: lands in. the . State, to. 
divest itself of. all ownership and jurisdiction over the ‘publie ands ine 
_ Tennessee. at once and forever, and though the act of cession atthe time _ 
- of its enactment passed the: title only. to the land ceded by North Carolina, — 


it seems improbable that it was the intention.that the United States was 
~ to retain its ownership and apply its. system. of disposition. under the public 
land laws..to such small fragments of. public lands in. Arkansas. that were “ee 


washed away, by. gradual changes: in the channel of the river, but subse- - 


| quently reappeared in the State of ‘Tennessee. (5 ) That it: had not been — - ae 


satisfactorily shown that either the lands in’ ‘Arkansas’ or: Tennessee: are — 
~ public lands subject ‘to disposition: ‘under the ‘public land laws; : aa there 
- was no. sufficient reason. for. surveying any pare of them as’ such. 


Cuarsay, Assistant Secretary: 


The homestead. application of Rex Baka G. i oO. “o4t4, was 
- allowed April 18, 1934, for fractional swy Sec. 26 and fractional . 
NW1, Sec. 35, T. 14 N., R. 12 E., bth P. M., Arkansas, according to: 
the original plat. of survey. of said. township ang 7enee “approved 
‘October 27, 1845. , | 

Baker submitted final proone on the entry J une 5 15, 1987, put action 
was suspended pending a field. investigation and a determination by 
- the Supreme Court as to the boundary line between. “Arkansas ‘and — 
 Tennéssee in a suit. then. pending between. those two. States, the Com- 
_. missioner of the General Land: Office taking the: position that if 

the land or any. part thereof ‘was within the boundaries of the State 


of Tennessee, such land was not subject to. disposal under the public : : 
land: laws (letters to. Senator Caraway dated June 18, 1938, and. _ 


December 6, 1940). . ‘The Supreme. Court. confirmed ilie report. of | 


| ~ the master fixing the location of the boundary: between the two States 
(Arkansas v. Tennessee, 810 U. S. 568, 572, “June 3, 1940). That: on 
part of the boundary affecting the land’ in. question. was that part 


te fixed pursuant to a ‘stipulation between the parties, but no connec- 


tions being given in a description. of the stipulated boundary. to 


corners of the public land surveys, a survey was directed to. determine pees 


the position of the stipulated. boundary with reference to. ‘such sur- a 
veys (letter “kh” G. L..O. December 6, 1940). The survey was made 


in April. 1941 and plat. thereof accepted . August 8, 1941: ‘This plat. at 


discloses: that. all of the land but 2.02. acres in the extreme northwest : 


7 portion of the Swi, Sec. 26 is within the State of Tennessee. | ‘The oh a 


ee investigating special agent reported thatthe Anderson-Tully Lumber oi: i 


| Company. Sea = Jand: as peue in ee State of. Tennessee and — 
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fh had cued Bakee +e be ousted from the premises 2 and had destroyed . om 
- his improvements. | a 


- By decision of October 21, 1941, the Commicatoner: of the General a 


= Land Office adjusted the entry to read Lot 1, Sec. 26, T. 14 N., R. - 
12 E., 5th P.M. , Arkansas, containing 2.02 acres, being that par of | 


det the jand then within the State of Arkansas. Baker. appealed, con- ; ce 
: tending that he was entitled to a patent for the whole tract entered 


and requested a hearing as to all matters of law and fact. touching a 
3 _ rights to said. homestead entry.  —- ~ 

ee aie ‘support. of the appeal, there was filed: an. affidavit by ©. W. 

: Gauss. To this affidavit is attached plats or maps as follows: - 

Sale A copy ‘of. the original plat. of. survey of T. 14 N., R. 12 E, : 

_ th P.M. , approved October 27, 1845. 

coos Chae: No. 14 made under fie direction. of the Mixissippt ‘River’ 


| © Commission’ of the aunvey « of the epee oe River made in. 1879- 


1880, | a 
a The. curr rent: t-United States: Engineer’ s Odsdiansls (Biytheville, 


Grid: Zone =U). prepared. by the United States Engineers from - 


7 aerial reconnaissance and. ground work, revised by. Uhe, MBesiBSID EH 


River Commission 3 in 1932, 1935 and 1939. - es 
de Photolithogr aphic copy of the supplemental plat. oecuiahing iy 
7 nn boundaries of. Sec. 26, Je 14 Ney = 12 E, to ) accommodate the ~ 

| entry: of. Rex Baker. | : | 


5. A map prepared by Gauss cor ae the maps oe referred = 


. té. and. depicting the changes that had taken place in the course. of iy 


a 7: the Mississippi River since the original survey of the township. 


_. Gauss, among other. things, states that he is ‘a civil. engineer, od 
~ has. been practicing engineering in Arkansas, Tennessee, Mississippi, _ 
and Missouri. for 25 years last past and was one of the Commissioners | 
: appointed by. the Supreme Court. to establish the boundary between 

the States of. Arkansas and. Tennessee i in the vicinity of the Forced 
Deer Island and the. township. in question ; that— a a ; 


“In 1848-1845 the Fractional SW% Section 26, and Fl. NW14 Section 35, 
| Tp. 14,N. R, 12 E, bordered.on the. Mississippi River and lay on the right: or 


cae Arkansas side; ‘subsequently, and between 1845. and. 1880, . the river caved 


| westwardly, and eroded the. Arkansas bank: to such. an ‘extent. that. -the above » 
deser ibed, ‘lands disappeared as land in place, and’ became the bed of the 


: ; Mississippi River. “During all of. this. time the main: channel of the: river ‘was | 
: on: the Arkansas. side of. Forked. Deer Island, and generally. against. the. right 


| or, Arkansas bank, About .the year 1912, the river made for itself a new main: 


a channel down. the ‘Tennessee side © of Forked Deer Island, widening the old. gu ; 


4s Tennessee chute. of that Island, and since that. date the main channel has been | 
on. said Tennessee side. of. the Island. - There is now 4 chute of water flowing © 


| 7 around the ‘Arkansas bank ° ‘of Forked. Deer Island about: 500: feet wide, but - . 
all the area. to the east and south thereof has been. consolidated and 1 joined ee 
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eng to. ‘Forked Deer Island; and: one lands embraced ihe homestead. ‘Of Rex. Baker, 


: to- wit: The Fri. Swi Sec. 26 and Fri. WA See. 35, We Feeppeared as 
- land in place. | | 


: Affant fur ae nies: that the official. ne available: er ‘conclusively -_ 


a ‘that the lands above. described were. a part of the. ‘bed of. the Mississippi River var a 
in 1847; and that said lands were never, included. in any” of the’ avmmary : 


~ grants touching Forked Deer. Island. - : re 
- Affiant further states that Forked Deer Island is a name avplied to. Hoth ; 


| ‘Islands 26. and. 27 and all adjacent territory, ‘the said islands, while originally _ Go 


fh . distinct and separate, by the action of the river became united as one body. . 


of land, divided only ‘by a: Chute known as “Dead Woman” or ‘Willow “Chute. oe | 
, The ‘consolidation. of Islands 26 and. QT had been completed as: early as 1874,. 


7 as shown on the map of the Reconnaissance. Survey. of aa Charles R. » SULA, ry 
eit of. Se es UL. 8. A. made that year. ae Pe ee 


“At their. request the attorneys for. the appellent’ were silinged Me 


present. oral arguments in: support of their contentions before the : : 
Acting Assistant: Secretary. As the result of certain inquiries made. — 


at that: hearing, the appellants have furnished a number of affidavits 


to the effect that at the time of Baker’s entry upon the land it was . 7 


- vacant: and, ‘unoccupied and no part thereof was improved or culti-. | 
vated and reaffirming the matters related to the special agent respect-_ 


= Ing the forcible ouster’ of. Baker from the land and its detention by. 


the Anderson- -Tully Company. Additional argument was also pre- a 


an sented m support of legal propositions advanced by the appellant. | 


The appellant. contends. that as the land belonged. to the United — , 
States at the time of. its erosion, under. the laws of both Arkansas fe 
and ‘Tennessee 1 upon reappearance of land in place at the locus in Quo, 


it again became the property of. the United. States, and. regardless Sal 
of whether it. reformed in the one State or the: other, the land was) 

_ subject to entry, under the public land laws as vacant, ‘unappropriated — 
public lands of. the United States; that the land being ; in Arkansas: 
on August 7, 1846, when Congress. passed the act releasing tothe 
~~ State of "Tennessed all the vacant, unappropriated. and refuse lands oe 
south of the Congressional Reservation Line, the said act was in- . - 


effectual to release the Jands in question to Tennessee as’ sald act 


: 7 oa be construed. as prospective in operation. - ee 
i? = ye direction of, the: Department, the. appellant. served copies oe Co Ba 
his showing upon the Anderson-Tully Company. and at the invitation feo: 


- of the Department that company has filed a response. Briefly . 7 


~ stated, the respondent alleges that it and its pr edecessors in interest 


have had open, complete and notorious possession of and paid taxes 


; : _on the land for over a hundred years, and that the records of Lauder- 
oe dale. County, ‘Tennessee,. show” a + good record title thereto. in this 


soON 


~ 
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‘ ey ee mad its ee in ‘interest. for: 149 years.’ The Pas 


; respondent. admits that. it tore down a shack on.the land of trifling : 


_ value in 1937, but says that no claim has been made: or. suit ae 


‘since said date on account of its. action.. 7 pi 
The respondent. contends that excepting the 2. 02, acres, a Swi, re 
See. 26 and NW14 Sec. 35. were part of the land of North Carolina 
and. was granted by legal g crant to its predecessors i in title; that with 
_ the exception of 2.02 acres, the United States never owned. ‘the tracts, 
_and therefore they were never subject. to'entry under the: homestead 


laws; that the boundary ‘line, so far as. the same is applicablé to : 


this. reéord, has been the boundary of Arkansas since its admission 
to the Union: that the United States has no authority to issue home- 
~ stead rights upon lands in. Tennessee; that there i is no proof in the 


. homestead claim that the applicant Sook possession or resided. on 
— the 2.02. acres, and. no Oe should issue for oe part of. — 
opt 2 ‘02 acres. — : 


7 From the data s supplied by’ bis onpallaint; the fetiowine ements - 
of fact seem. to be warranted : In 1848 when, as the official plat of 7 


: survey shows, the township | in. question was: surveyed, the east 


- boundary of the tracts in question was the west bank of the Missis- ; 
sippi- River. Assuming: that the appellants have. correctly. superim- : 
posed upon Chart 14 the position. of the tracts in question, that chart. 


indicates that between 18438 and 1879 or. 1880 the waters of. the : | ; | 


‘Mississippi River had gradually. eroded and submerged all the lands 


‘within’ the tr acts in question and considerable. land | to the west 


- | ther eof and the main channel of the river ran west of. the tracts in a 
oe: question, - but following this submergence land in the form ofa’ 


—_ sand bar had reappeared within the boundaries and to the full. extent : 
of ‘said tracts; the reappearance being caused. by the. recession of _ 


the: waters of ‘the. river westerly and by accretion to Deer Forked: 
- Island Nos. 26 and 97 in the State of Tennessee. ‘The contour lines 


on Chart 14 show that the sand bar had ‘attained an. elevation of at. | 


least. 5. to. 10 feet, above the waters of the river and that cottonwood - 
growth extended to the east boundary, of. the land. The Blytheville | 
Quadrangle indicates that between, 1880 and. 1939, the: “Mississippi 
River had changed its course and. the main channel ‘was southeast 


-. of the land,: following. and. widening a chute shown on Chart 14. 


denominated by “Mr. Gauss as the ‘Tennessee Chute; that the Iand 


4 ‘in: question had not built: ‘up to any. greater elevation, but was partly Ee 
. 2 ‘intruded by. timber. growth. For the purposes of ue case it will — 
be assumed. that the marked change i in: the course of the river was 


owing to an avulsive change in 1912, as alleged by the- ‘appellant. % 


= The said quadrangle further shows a channel called Canadian Reach “a 7 


fer EO sg es 


| Deoomber 4s 1948 


ie containing ae whoa an outlet, was farther weet. of fhe peer ia 7 | a 
~~ bankas it. existed 3 in 1880, indicating that after. Chart 14 was pre-e = 


os pared the river eroded. lands farther westerly in Arkansas. - The mn 


. quadrangle also depicts a ‘curved channel but no stream of water con- _ 2 


necting with. the Canadian Reach and running : approximately along o = 
“or near the boundary between the States as now established. and. a? 


. 7 through the extreme northwestern portion of the land in “question. i io _ 
: The field notes of supplemental survey- of Sec.. 26 deseribe this'as) 
_ “Another channel dry except: during extreme high water crosses thé 


fractional section near the- Arkansas- Tennessee boundary.’ Uo Tt is, 


alleged ; in the supplemental memorandum brief of the appellant that. oe 


* the Anderson-Tully. Company “claim all of Forked Deer Island and — 


~~ the Jand in question, as accretions thereto, notwithstanding the fact. 
that. these. lands aré separated. from: their lands by a living stream — 
of water known as Willow, or ‘Dead. Woman’s Chute.” It will ‘be 


noticed Gauss. stated that. Willow. or Dead Woman’ S ‘Chute divides oe 


a Island 26. from. Jsland 27. There is nothing. shown. as to the exact 
location. of this. chute or. to impel the inference that the progress | of 


accretion to Forked Deer Island weetrardly. » was” —- its > - 


existence. ” | : : 7 
‘Considering’ all data: available, it seems “hae. the reappearance of. 
the land in question was the result of. gradual accretion to Forked’. 


Deer Island before the avulsion of 1912 took place and formed.a ~* 
new. channel for the Mississippi. River,” and. that. its” reappearance _ 


“and character as” fast: Jand was: not t substantially affected by. such 


avulsion. gee rs co 
The original boundagy.- bet ween ‘the ‘Territory. of rence and. : 


3 the State of: Tennessee. was the middle of the main channel of navi- 


- gation of the Mississippi River as it existed when the. treaty of peace 7 C ; z 
between the United States and Great Britain was concluded in. 


1783, subject to such subsequent changes as occurred through natural: 
and. gradual processes; and when Arkansas was admitted into the 


a : Union on June 15, 1836 (5. Stat. 50), its eastern: boundary was fixed. Rie x 
~-as the middle of the main. channel of that river t (Arkansas: Vv. f ene ae 


_nessee, 310 U. S. 563, 565, 567). 7 7 7 a 
~The Mississippi. River was east, of the land i in estion at ihe Wines 


. ge the survey of the township in 1843 and the land was public land. =< : 
and subject. to. homestead entry at the date of the filing of the plat see 


of survey to the extent of the land :not then eroded by the river. — : : ne 
- | Phe present boundary between the States in so far as it affects the 


oe land i in question, is that established by stipulation | and is evidently - 


= not the original boundary. There is, therefore, no basis in fact for. | 


a : a contentions of the ee ara ey that i the > land was. ae 
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: part or North aitina: ‘that ties oe a, wood nea title Gee 
for 142 years or that such. boundary. is “thé boundary. between, ane 
States when Arkansas was admitted into the Union. ne 


The technical title to the beds of navigable rivers. of the U ied. : 

. ‘States Is- either in the States in- which the rivers. are. situated or. in’. 
_ the owners of the land bordering upon such rivers; whether in one _ 

"or the other is a question of ‘local law. United. States We Chandler- eae? 
Da, Dunbar Water Power Co., 229 U.S. 53; Archer v.. Greenville. Sand 


— & Gravel Co., 233 U- S. 60: Hardin V. ‘Jordan; 140 U. S. 871; Phila- “ : 
_delphia Co. v: Stimson, 993 U. S. 605; Arkansas v. Tennessee, DAG 


= U- ~S. 158; 175, 176. The observations of the court in the last-cited - 


case. respecting the application of this doctrine have pertinent Deanne - 


; ~ here. The court. said (pages 175, 176): 


| How the land that emerges on either side of an interstate: boundary: str ean - ® aoe 
ghait be disposed of as hetween public. and private ownership is a matter to 


be determined accor ding to the law of each State, under the familiar doctrine ; 7 


- that. it is for the States to- establish for themselves such . rules of property as. | 


they deem expedient with respect to the navigable waters within their borders. . 
and the riparian lands adjacent to them. Pollard’s Lessee: v.. Hagan, 3 How. . 

212, 230; Barney v. Keokuk, 94.U: 8. 324, 338 ; Hardin v.. ‘Jordan, 140° U.S. 

| 371, 382 ; Shively ¥. Bowlby, 152 U. 8. 1, 40,58; St, Anthony Falls Water Power 


ae Co. ve Water Commissioners, 168 U. S..849, 358; Scott v. Lattig; 227 U. 8. 229, a 


a an 242. Thus, Arkansas may limit riparian. ownership by the ordinary. high- i: er 


- = water mark ; ‘(Railway v: Ramsey, 53 Arkansas, 314, 828); Wallace ve Driver, a2 
. Gr Arkansas, 429, 435, 436 ;) and- Tennessee, while extending riparian ‘owner 
~ ‘ship - upon. navigable streams to ordinary low-water mark, and. reserving | Sse ee 


‘public the lands constituting the bed below that mark (Elder v. Burrus, 25° 


ee Tennessee, [6 Humph.] 858, 368; Martin v. Nance, 40 Tennessee [3° Head], 649, 
650; Goodwin vy. Thompson, 88 Tennessee: [15 Leal, 209), may, in the case.of — | 


-an avulsion. followed by a drying up of the old channel of the river, recognize | 


_ the. right of. former riparian owners. to be restored to that which they have: - 


“lost through gradual erosions. in times preceding the avulsion, as she has done a 
in State v.. Munete. Pulp: Co., 119 Tennessee, 47. But. these. dispositions | are in’ 


. each ‘case limited by the interstate boundary, and cannot. be permitted to press 


» back, ine boundary line from wate otherwise it should he docated, 


Tt ‘follows ‘that when the land in: question here’ ‘was Grodéd. ln 


. the progress of. the Mississippi River westward and became a part’ .~ 
of the bed of that river, the title’ thereto became vested in the State - 


or States within whose boundaries the land, was situated, and upon : 


they reappearance of the land, the question of title. thereto i is governed *& ; 


: ae by! the law of the State i in which the land reappeared. — 


In support, of ‘the contention that upon. the reappearance of ad or 


| on the situs: of fractional sections in ‘question, the land. became: the a 


property of the United. States as the former owner thereof under ; 
both: the law of Arkansas and of Tennessee, the appellant, cites. the cor 
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- a f. ihe i.  Caelens No. 127 of 1901 on ‘6783, Craw. ae 
aevba ford ¢ and Moses Dig., 1921), section 1 of which provides: | : ee 


That: all land which | has: formed or may. hereafter form, in the navigable : 


a waters of this state and within. the original boundaries of a former owner of pe 4G 7 
_ land upon | such stream, shall belong to and the title thereto shall vest in such eh 
“ee former owner, his heirs or assigns, or in. whoever may have lawfully. succeeded . — 


ae ar to. the right of such former owner therein. 


And Mills v. Protho, 143 Ark. 117, 219 S. W. 1017; Biaié v. baeae.. aay e 
Pulp Co., 119 Tenn. 129, 130, 104 S. W. 437; Stockley v. Cissna, 119 


| Fed. 812; Stockley v. Cisena, 119 Tenn. 135,104 S. W. 792; Keely. 
= Sutton, 142 Tenn. 341, 219 S, W. 351; Aphanues ve Donnussee: 246.00 


. U. S. 158. The appellant says. in his supplemental brief that “The os | 


- title is in. -the government: because of the fact that the. law of | the 


; State of Tennessee. on the question. 3 restoration indisputably. gives: a 
the. land back to the original owner.’ . It will be observed that the. 


appellant i 1s presenting to the Department. for determination not the 


question whether title to: the land “passed from the. United - States et 
". under-any public land law, but whether ‘the United States has re- 


- gained the title under. the nae. of the: Statés mentioned. :. It.is be-. 


oO lieved that the appellant is right in his position that if the reappeared 


. dand.is owned by. the United States,., it owns it by operation of the 
State law. . It is a settled rule in the Federal courts that except — 


.. where the Constitution, treaties or statutes of the United States. other- .. 
wise require. or provide, these courts adopt the local law.:of real 


property as. ascertained from: the ‘decisions of the ‘State courts, — 


whether such decisions are grounded upon the statutes of the State | 


: | or form a part. ‘of the unwritten law of the State which has become» a 


a rule of: property. Ray v. Norseworthy, 93 Wall. 128; Woods v. a 
ee Freeman, 68 U. De 3898. - or other « cases. see 22 Federal Digest, oe. ; 


Sec. 865 (16). 


The Department: will foe eden, toi do what it did: in orst ot. al. an 
vy. Kelly and Blankenship, 54 1. D. 455, determine the title to a'‘tract ~~ _ 
° of public land. eroded by the Mississippi River and. submerged bute. 


a subsequently | reappearing by what it conceives to be the common ; - 
law with Tespect to riparian. rights and the. effect. of erosion and. . 


- : submer ‘gence, upon the assumption. that. the common. law and not 


the law of the State-in. which the land was situated governs.-It 


| cannot, properly” be. considered: under any other law: than that of” 


- the State in which the land is situated, not only because of the settled e 


. rule that in the absence of congr essional legislation the law of the 
oo. State is controlling in matters of title to real, property, but for the» = 
~~. further reason that in the recent case of Erie Ry Co. Ye Cronin: | 


a B04 Uz. S. 64, the ee eme Court held that: 
S "9929504822 : a 


| gress, the Jaw to be applied in any ‘case is the Jaw of the State. And whether. ee 
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Except in. viatiais governca by. fie. Federal Constitution or by: Acts. of Con- : 


_ the law of the State shall be declared. by. ‘its Legislature. in a statute. or by 


| : its: highest. court ina ‘decision is.not a. matter of federal” concern. There is 


no federal ‘gener al common. law.. Congress. has no. power to declare. substantive | 


: Sga of common law. applicable in a State whether they be local in their nature. 


“general, ” be they commercial law or a part of the law of torts. And no | 


ae in the Constitution purports to confer ‘such a. Libis upon. the peceral : 


courts. [p. 7 8. ] 


The Court. derthee ee with ak — the: dissenting 


opinion of Mr. Justice. ‘Holmes i in Black and White Taxicab Co. v.. 7 


Brown and Yellow Laxicab- Co. , 276 U. tee 518, 532-536, a gaa of _ | 


which is as 3 follows: - 


| -The common. law SO ‘far as it is anforceal in a ‘State, ieee called ¢ common | Oe 
" law or not, is not the common law generally but the law of that State existing 


by the authority of ‘that ae ao regard to what it may have been in 


| ‘England or anywhere else. | ‘the authority and only authority is. ‘the 1 


State, and if that be so, ‘the voice ee bythe State as its own [whether 


it be. of its ‘Legislature or of its Supreme Court y should utter the last word. eas 


In sO > fai as concerns : the title of the United States to the small oe con 
_ of the land in Arkansas, doubt arises whether the statute of the State — 5 
har above set forth has any si in this ¢ case. | ‘The preamble to the ae 
_ act of 1901 reads. as follows: _ : Satins - 


“Whiersad: Owners of land along navigable rivers often sifer by having such ? : 
fad: washed away; and, : ; a 
Whereas, Under existing Jaws. if seh land. re- Jorma’ as an ican ina or 


_- gable stream .though within the original boundary of. the former owner, i} ae 
~ belongs not to him but to the state ; Therefore, eS a | ee 


In the cise of Mills Vv. ‘Protho, supra, the facts were that the | 


| _ Arkansas River washed. away a considerable part of the lands of © 


_ three riparian owners, but later the land reappeared. as an island 


of 


- _ within the boundaries of the tracts claimed by. these owners. One of © 


them claimed title to all of the island by accretion.on the ground that. 


- the accretion started opposite his land. | The court applied the act - 
and quieted the title of each of. these owners to that portion of the 


island opposite: their tracts, as land formed within their original ee 


- pounds but said : 


“We are. not called on ‘in this. case to pass ‘upon “either: the validity or. + effect, . 


of the statute so far. as ‘it. concerns lands. formed in. “navigable streams to. the - 
- shore line by gradual. accretion, and we' refrain from. deciding anything Me: n.d! 
regard to that feature of the statute, but confine the present decision to the 
interpretation of the statute so far- as it relates to islands formed in ‘navigable a 


. Streams,. which, under the law. as it. ae prior. to the enactment of this. 


aaa belonged 4 to the state, 
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eT Bush ot al. v. = Ab pander 134 Ark. 307, 203 S. W. 1028, at was: Err 
. held that the act under consideration did not affect, prior to. its aes aS 
_ passage, vested. rights of the defendant. who claimed. the landasan | 

~ acer etion to land owned by him. ' As above stated, it seems from the 

. facts in the instant case the land involved reappeared ; as an accretion — 


to. the. shore line of Forked. Deer Island in Tennessee prior to 1880. 


me 7 The lau therefore cited by the appellant. affords the Department - no. : gmt t 
-~ assurance - that. the courts of Arkansas . would hold that. title. to the a “ oF 


: . 2.02 acres was in the United ‘States. . eS 
As respects the title to the land within Tennessee, the brief of the’: 


7, appellant purports to quote an expression from Stockley v. Cissna, wees 


- 19 Tenn. 185 ANS S: W. fitical oo exact words of which are as : 


follows: 


eee + * Land. jost ee erosion or. ‘submergence is regained to the saieingl 
owner, -when AY reliction or. accretion. the water disappears and the ‘land 
“emerges. a3 ; ; ; 


Expr essions ae tie court: are: s alae: quotad # fori 8 isahtiys V. eee 119. 

Fed.812, and Heel v. Sutton, 142 Tenn. 341, of similar import. Upon ~ 
_ critical examination of these cases, as well as State v. uncte Pulp CO. 
supra, it is the view of the. Department that these general expres- - 
sions, when limited to the facts of the case in which they occur, do _ 
not. have such broad application as. appellant attributes to them, or 
cover every instance where land 1 is éroded by waters of a ‘navigable 


_- Yiver and subsequently reappear. In the case of eel v. Sutton, supra, 


» the controversy was between a riparian owner whose lands had been - 
~ washed away, but which subsequently: reappeared by accretion formed. 


against his own land and a party. who claimed the accreted land by - 
Pu ad adverse possession and:-a tax: title and the passage from the epEnon ae 
~~ quoted by appellant related to that situation. — 8 ge ee 
'- "The controversy between Stockley and Cissna in. 1-both. the Federal ee 
| aaa State courts related to a body of land that reappeared in conse- 

: — quence: of an. avulsive change i in the course of the. Mississippi River 


: _ in 1876,. One tract of 131 acres was -washed away in consequence of — Me ee 
a the avulsive change i in ‘the course of the river in- 187 6, but which sub- 


: sequently reappeared. -The. other tract of 1050 acrés which included | 
_ the land of Trigg which had been. eroded prior to the ayulsion, re- - 


_. appeared by accretion or ‘drying up of the bed-in consequence of the ee - 
“- avulsion. Stockley showed title to a back tract which became riparian 

_ by the washing away of the Trigg land in front of his tract, but did 

— not establish any title to the Trigg land. The facts were somewhat _- 
complicated and a number of. questions were presented, ‘but. we deem 

. it sufficient: here. to state that in the ejectment. suit in . the ‘Federal i 
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oo court. Stockley claimed title to both tracts as accretions to. the ee 
_ he. owned and in addition claimed title to the 1050 acres under a orant 
_ from the State to him in 1901; thatthe court held that the reappeared: 

oo land: was not an accretion to dhe land owned by Stockley but a restora-: oe 
tion; that Trigg did not lose his title to the land which reappeared — — 


| “within his original boundaries ; that whether accretion or not, Stock- 


ee ley could not recover 1n ej eeeaent without showing either that he was. 


_ a riparian proprietor against whose lands the leis in quo had for med 


or that he had a legal title derived from some other source; that he — . 


had shown neither and his bill was dismissed. In the forcible entry. 


and detainer suit, the Supr emé Court of the State found that the 1050 | - | 


“acres. were formed in the bed of the river.as a result of avulsion; 7 

that Stockley had shown no actual possession of the 1050 acres and — 

- could: not claim possession as an accretion to the main shore in his 
“. possession; “that the locus in quo of the present ‘controversy andthe 

rights of the litigants must be determined by the law applicable toa = 


= technical avulsion; and not to the rule governing accretions.” (page -* 


800.) As to-the 131 acres, Stockley having cured the defect: i inhis | 


— chain of title and. shown a deed from the Trigg heirs for a tract 
ies including the 181 acres, and since he was in ‘possession of the remain- 


— ing land under said deed, it was held that he was in constructive pos- | 


~ session of the 181 acres at the time of defendant Cissna’s entry. .The 


court held that the 131 acres were not.an accretion to the land acquired a | 
- by Stockley under -the deed but a restoration of os of me land ee 7 
es away by the Centennial flood of 1876. ar 


. The case of State v: Muncie Pulp Co. SUPT, as Was. ead in n Arkansas 


?3 4 Tennessee, supra, was-a case of Balen followed by the drying up: - 


fou : of the old channel of the river, wherein the rights of former riparian 


| -. owners to be restored to that which they had lost by gradual erosions a | 
In times preceding the avulsion were recognized. : | 


| It-is settled beyond the possibility of dispute that. an the ee or. a 
i daniel of a running stream form a boundary between private pro- 
we prietors and changes by gradual and natural processes. known as ero- _ 
_ sion or accretion, the boundary follows the varying course of the 


toe stream ; while if the stream from any - cause, natural or: -artificial, Ba Aa 


suddenly leaves its old bed and forms a new one by the process known 

_ as avulsion, the resulting change of channel works no change of © 
s boundary, which remains in the middle of the old. channel, although 7S 
no water may be flowing in it, and irrespective of subsequent. changes Ce, 


_. in the new channel. Arkansas v. Tennessee, supra, and cases cited. 


‘In none of these cases. considered above was the question: squarely. | 


3 presented whether lands reappearing by recession of the waters of a 


navigable river as. accretion. to riparian land and covering in the | 


if 


~ 
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a “process 5 6e accretion. the eee of | ‘a. former. owner aves lands have a st 
~~ been. washed ¢ away, belong to the riparian owner to the full extent © 
- of the accretion or whether his ownership stops at: his former bound- —-- 
aries. In‘the case where lands once remote become riparian by erosion 
- and subsequently the water recedes, uncovering all the once remote _ 
- Jand and also the original riparian tract, the courts are. divided j iIn- 
| ~ opinion as to whether the remote lands are restored to the extent of © 
the. Jand uncovered or only to. their former limits. Towl et al. Ve elly . : ee : | | 
and Blankenship, supra. Notes to > Y eareley v. Cipple, 8 A L. R. 640, eee 
et seg.. (Nebr). | 


From what i is i it 38 AoE selisecal that sifiicient nee ae : 


—_— for the Department. to” hold that the land in. question is the property = 

- of the United States.” If the Department should so hold, on the basis ©. 
of its interpretation of State law, its. decision would not be conclusive 3 oo 

Mee : pen. any adverse claimant of the land. et . 


_ Whether there is any evidence to sustain oe claim ¢ or aidine of ‘s 


“aan ey, controversy: ‘before the land department. over the. title to public 

,# land i is a question of law, and an error in the decision on that. ques- es 2 

> tion which results in the 1 issuance of patent to. the wrong person is) 
 remediable in equity. Howe v. Parker, 111°C. C. A. 466, 190: Fed. 

788. See also Sousa v. Pereira, 64 Pac. 90; Copley v. Dinkgrove, a 
as La. Ann. 577; Marks y. Martin, 27 La. Anti, BQ, afd 97 U. 8. 345.0 


We turn now to the contention of appellant that the act of August. . 


{ee Dg 1846 (9 Stat: 66), , was not. prospective in oper ation and did notcede 
a ace of the United States not then within the boundaries of. ‘Tens. tae § 
_ Tlessee. to that State and. was ences to release to the State the 2 
Jands i in question. | 3s 


The full text of this act, is’ as , follows S: 


“That the United States her eby release’ and suede to the State of Ten 


nessee the right and title of the United States to all lands inthe. State of | 


| ‘Tennessee, lying south and west. of the Congressional reservation. line in said” i se 


. State, which may yet remain unappropriated, and further release and. transfer. 


to ‘said State of Tennessee: the- proceeds ‘of. such of. said. lands as.- ‘may: have = 
been. sold’ by said State, not heretofore paid over to the United States, nor: = 


deposited subject to the order or: use. of the United States, under the authority 


of the act. of Congress: of the eighteenth February, eighteen hundred and forty-| . 

| one, entitled “an Act to amend an Act entitled “An Act to. authorize: the. State 
.. of Tennessee to. issue Grants and. perfect: Titles to.certain Lands therein” 

: ‘described, and to settle the: Claims. to the. vacant and unappropriated - Lands ca 
within. the. same, spessed the: eighteenth Day: of April, one thousand ° eight. 


hundred and. six.” This surrender and transfer: is upon the express. condition. 


_ that the State of. iteniee sce shall, out of the. proceeds of. said. lands, set apart eee 
and apply forty: thousand - dollars towards the establishment: and. support of et 
a college at Jackson, in the county of Madison, in the State of. ‘Tennessee, if ce 

the proceeds of the sales oe seat, oo shall amount to: So much ; and if the - 
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aggregate. amount. of said sales “Giok: paid over ‘nor deposited as. aforesaid) : 

shall not_ amount. to the said sum, then whatever sum smaller than forty - 
thousand dollars they may amount to, in accordance with the provisions con-_ : 
tained. in an act of the General Assembly of said State, passed inthe year. 


eighteen hundred and thirty-eight, being. chapter one hundred. and seven, section. a 


eight, and in accordance with the desire expressed by said General Assembly, 


in their certain memorial to Congress, passed. December four, eighteen hundred : 


and forty-five: Provided, nevertheless, That the release. herein provided for to. - 


the said. State of Tennessee of ' said lands shall be in full satisfaction for any _ 
and all services rendered and. expenses incurred by said. State, or the authorities 


: . thereof, in the management, disposal, or administration, of said public lands, 
 and-as agent or agents of.the United States, in virtue of the provisions of the © 


act entitled. “An Act to amend an Act entitled “An Act to authorize the State ~ 
of | Tennessee to ‘issue’ Grants. and perfect Titles to certain Lands therein 
described, and to settle the Claims to the vacant and unappropriated Lands 
within the. same,’ passed the eighteenth February, eighteen. hundred and forty- 
one:”: And provided also; That all the said lands. the release of which is herein » 
provided for, and the proceeds thereof, shall be and remain: subject to all the 
same claims, incumbrances, and liabilities, in-relation to “North Carolina land : 
warrants,” or other claims of North Carolina, as the same would or could be 
subject to as regards the United States, if the: same were not so .as aforesaid 
. released. - 7 oo 


The on of the Commitiee on Public nas (H. R. 140, 29th | 
Cong., 1st sess., H. Repts. of Com’ s, vol. 1, No. 184) throws light on 
the reasons ancl circumstances that motivated the cession. The report | 

recites the cession of all the lands constituting the State of Tennessee _ 
to the United States in 1789 by the State of North Carolina charged , 

with certain reservations respecting the satisfaction and. perfection 
_of military land warrants ; that— | 

In 1796, Tennessee was admitted into- the Union and “declared ‘to be one: of | 


the United States of America, on an equal footing with the original States in 
all respects whatever ;” but no reservation respecting the right of Congress to 


ae dispose. of the public lands within her limits, or exempting them from. taxation _- 


by the State; was introduced iiito the act of admission. In consequence of — 


-. which, Tennessee soon after set up a claim to the vacant and unappropriated - 


lands within her limits, contending that the right. to dispose of the soil was 


“f ; incident to the. sovereignty of the State, and that it had passed: to the State 


upon her admission. In this situation of things, a conflict of . rights: ensued 


between: the United States, the State of Tennessee, and the State of North = 


_ Carolina. Congress ‘claimed the right ‘to dispose of the lands, ‘subject to the . 
charges imposed by the act of. cession ; North. Carolina claimed the right under - 
that act to issue grants. and perfect titles to lands in satisfaction of. military 
claims; and Tennessee denied the existence of these rights, and insisted upon 
| a counter one to tax and dispose: of the lands at her discretion. To adjust this 


dispute, an act of Congress was passed, April 18, 1806, ‘which, by the assent 


. of North Carolina. and Tennessee, ‘became a ‘compact. between the three’ parties. oe 


This act adjusted the dispute. between: the United States and Tennessee, by . 
ceding to the latter all of the-vacant lands. lying. east -and north of a line 
. thereby. established, ‘Cknswn as the b conereneiona] reservation line, ). and resery- a 
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e ing to ‘the United: States all of those lying west and south of that line; “and, : 


-in-like manner, the dispute with North Carolina, by ‘affirming her lien upon all _ oe : 
the lands, ‘subject:to certain regulations for the satisfaction: of military claims,” © 


. 7 and by investing the. State of. Tennessee with full power and authority to. per- ae 


4 


oa : fect titles to the lands char ged with such claims. i Laws — ese str s 


vol. 4, ‘page: 29. oe 


. that title to a nee part of the jana had nese perfected; ‘hab a es < . 
act of Congress i in 1841 the State was constituted an agent to dispose 


i of the vacant unappropriated lands under certain conditions and _ 


_ limitations which are set forth; that the State had discharged its 


; duty as. trustee, but still remained the agent and trustee ot oe United coo 


States as to the lands. undisposed of. 


As to the question whether it was expedient to cede the ee 6: the: | : - 


. State, the Committee observed that the lands had been on the market | 


-. for more than a half century ; that they had been “culled and picked ;” 


that the remnants left consisting “of. angular and misshapen. fractions _ hs 
cutting upon barren ‘hills'and bold mountains, or otherwise beng. 
‘situated in unwholesome and irreclaimable swamps, can hardly be. 


worth the. trouble and expense which the general government would — 


> have to incur in disposing of it.” The Committee further. observed a 


. that wisdom and policy dictated the duty of allowing every citizen _ 
a permanent home free from. the existing restrictions as to their dis-- 
-posal ‘and; ‘questioned whether by the retention of the land by the 


United States, subject. to.such restrictions, the State was admitted on 


an’ equal footing with other States in all respects whatsoever, = a ae ian 


oe on. to say— 


‘These causes. of complaint, : serious in thie: estimation of many, would be ina 
great degree obviated by the introduction of such a change in the present land. 


system .as would speedily pass the public lands now unproductive into private co 
—_ possession and use. Such a change would be conducive. to the public interests 


in. many respects ; it would quiet’ the. Jealousy and apprehension.of many of the “4 | 


oe g States; it would tend to.render compact the settlements upon the public lands; 


would extend the limits of agricultural labor ; augment the: wealth of the coun: ~ 7 - 
“try; and thus improve the revenues of the ‘General and State governments. ay Pe 


. wer that. it did not feel. authorized to enjoin any specific application i: 2 | 
= of the lands, but to cede them in absolute right to the State. i 


At the time of the passage of the bill, Mr. McClernand in charge of — 

the bill, recited the history of the lands and reasons for the measure .: 
as stated. i in the report and recommended its. passage on the ground ee 
_ of economy (Cong. Globe, vol. 15, 1st: sess., 29th Cong., p. 1199). ys 
. The appellant calls attention to the Act of the Legislature of Ten- = 


~ nessee, chapter 20, of the acts of 1847, providing for the disposal. of “a 


_ the “vacant, unappropriated lands” lying south.and west of the Con- _ oe 
-gressionial: F Reservation Line and. to the Fan case of. Clements et a es 


— 
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f 


| oe Rega eb ale! ected: ia the: ‘Signe Court x ene a nt ae 


= of the opinion being furnished, in which the court following the rul- 


= ing in Stockley a Cissna, 119 Fed. 812, held that sald act. was ‘not, — 
prospective and did not apply. to land in the bed of the Mississippi- a 
~ River ; that at the date of the act the lands were not “vacant unap- | | 


. - propriated lands” within. the meaning thereof, and it is contended : f 
that as this act used the same language. (presumably. meaning ‘the 


words dast quoted). as the Congressional Act of Cession, the latter'is _ 


likewise prospective In One a ‘applied ae to the ae : 
granted to Tennessee. : | 

-. Ins tockley v. Cissna, the F Federal éourt’s edenent on ‘his a ect, at 
_. which is quoted with approval a the State eoupronet Court 3 in ‘Stock- an 


ae, ley v. Cissna, is as follows: 


~The lands included in this. grant were, ae “the ‘time: of Hie enactient of the a 


: law under which the grant was issued, plainly and clearly not within the terms ae 


_. of the law. They: were not: unoccupied, vacant lands. within the meaning of the | 
Tennessee act, as determined by. the highest court of that state.. They. have. 
since become dry land, capable of occupation, by a roost extraordinary natural 
phenomenon—the sudden abandonment by a great river of its natural channel 


for a new and shorter one. The situation is one which’ could not. have been - 


reasonably contemplated by the lawmaker when | providing for the ordinary: 
vacant lands belonging to the public domain. The lands in question were not 
at the date of the act of 1847 within the meaning and purview of the makers 
of ‘the law, because it was the policy and: purpose of the state to reserve for 
. the public use the beds of such navigable rivers.’ * *.* The dry river bed. - 
is public | property held ‘by: the: state for public purposes, and some. further 
legislation: by the state is necessary before such: property will become open to 
private ownership. : There was no such state of evidence as would justify. the 
court instructing the jury that. the premises included. in the grant below low- 
water mark of 1824 was an addition by accretion to’ the lands ‘granted prior 
‘thereto and bounded by the river, or that the change which had occurred had 
‘been so sudden as’ not to be regarded as an accretion ; but in either case the _ 
grant was. ineffectual to give ‘title to the plaintiff. . ‘There was, therefore, no 
error in the instruction to find against the plaintiff. 


> It does not necessarily follow that the boley aa purpose. of the | 
State in providing for the disposition of the granted. lands was the 7 


= s same.as that of the Congress in granting them. 


From the history of the congressional act above set foci itis Oe: 


lieved to have been the intent: and purpose of. Congress i in order to | 


“settle: all:controversy with the State, and to rid the F Tederal Govern- ; 


‘ ment of all administration of the remnants of the public lands i in the. ; 
State, whose poor quality and then little value did not warrant their — 


administration and. disposition under the then public land system, — 


- to divest itself of all ownership. and jurisdiction over the public lands. 


re. ‘in Tennessee at. once and forever. It is to be presumed that Congress ae 
oe a knew that the Mississippi J River was the western boundary of ‘Ten — 


ae cms eo es FRANKLIN GEORGE FOX as ed es 


1) oe 7 December 4, 1942 


ste eas modified, the decision of the Commissioner 3 1s affirmed. 


"Affirmed as. Mu foie. 


"FRANKLIN GEORGE FOX 
Decided: December 4 ale 


Homnsreap Byrey—Fapenar, , EMPLOYEE. a 


- Foreman of Civilian Conservation - Corps, cooperating with. Land ‘Office. on = 
Alaskan. Fire Control. Project,. made homestead entry. and proper. -improve- ' : 
ments: prior to his death. A eld, not to have been an. employee of the Land 
. Office so as to. prohibit. his interest in: the pur chase of ue land within 3 ae 


o the- meaning, of Rev. Stat. Sec. 452: ae U. 8. oC. see. aes 


ar 


; Cnarman, Assistant Seoretary 


On May 22, 1940, Franklin. Gets Fox, a “World War veteran, ee - 
made an. application for a homestead entry on the EY. SEY, SEY, 
 SWIy SEY, SEY, Sec. 23, T.18 N., R. 4 W., S.-M, near Anchorage, ~ 
. Alaska, containing 80 acres of land classified as agnoili and nongas. 
Final proof statements on. October » 11, 1941, are that during the fall = 
_ of 1940 and the spring of 1941, Fox built ae furnished a four-room — ane 
house; built a pump house and 250 yards of road: cultivated a a gatden Oe ket ee 
ae ee died suddenly on October '9, 1941. | bin BA 
“ae On February 4, 1942; the. Assistant Deiat se onbe hala the entry ore 
ear for cancelation ¢ on. the ground that it was erroneously allowed be: oa 


__onnessee: ae that the ohane es in'the channel might ibe aleasted i by flood: ae 
a and it seems improbable, though the act of cession at the time of its. se 
enactment passed the title only to the lands ceded by North. Carolina, oe 
that it was the intention that the United States was to retain its. 
ou 4 ownership and apply its system of disposition’ under the public land | | 
~~ laws to such small fragments of public lands in Arkansas that were | _— 
- washed away by gradual. changes. in the channel of the ‘viver, but ey 
- subsequently reappeared i in the State of Tennessee. . : ee 
~The appellant 1 inquires, “if it is not Government land by r reason wae — 
‘its re-appearance after submergence, then where does the title rest 2” Le a 
_ It is believed that the proper answer is that it is a wdueson: that. may e 
-. be and should be settled in the courts. — Ba : | 
For the reasons above stated: it is held that it: has not been satiate ore 
_ torily shown that either the lands in Arkansas or Tennessee are public 
 Jands subject to disposition under the public land laws, and there was. 
~_. no sufficient warrant for. surveying any part of them as such: thes, = 
acceptance of the official plat and the filing thereof as a basis for. 
_ disposition is revoked, and the entry should be. canceled i in its ee) op 
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a  eause iis ee was. eee under. ee supervision - of ‘the. — 


Commissioner of the General Land Office from April 1, 1940, until 


‘his death.and was thereby ‘prohibited from: entering or becoming 
interested, directly or indirectly, in any of the public lands. He . 


—. did not state in what capacity he found Fox to be employed. ar a 
“The decision is appealed by the widow and the daughter. ‘The 


. latter states that her father was not employed in the “Anchorage oe 
~ Land Office; that he was foreman. of the Civilian Conservation Corps 


in the district: Land Office records show that Fox was transferred 


from the Forest. Service. April 1, 1940, when he became a Civilian os 


Conservation Corps foreman. On May 1, 1940, he became Senior 


he Project Superintendent. The Civilian Conservation Corps was, at 


- this time, cooperanine. with. the Land Ones on the Alaskan Fire Con- oa ? 


trol Project. a 
-- The law. prohibits “officers, clerks, and canis in the General 


Land Office” from directly or indir ectly purchasing. or becoming. > 
‘interested in the purchase of any of the public.land, and violators 
_. of this provision shall be removed from office (Rev. Stat. sec. 452, 

—438:U. S.C. sec. 11).. The Department has ruled that the disquali- 


fication to- enter ‘public lands extends- to employees. in: any of the 


branches of the public service under the control and supervision of — 


.. the Commissioner in the discharge of his duties relating to the sur- 


~ vey and sale of public Jand (43 CFR 210. A Ne ~The ae is 

whether Fox is such an employee. a 
. The Civilian Conservation Corps, created J une 28, 1987 (50 Stat. : 
- $19, 16 U.-S. C. sec. 584), was transferred on aly. 1, 1989, to the 


es Federal ‘Security Agency in accordance with Reorganization. Plan- | 


No. I, part 2, secs. 201 and 207, which provide that its functions. 
- Shall-be. administered by the Director of the. Civilian Conservation — 


Corps. under the direction and. supervision of the Federal Security 
Administrator (5. U. S. C. sec. 183t). The ‘Civilian Conservation 
Corps was established for the purpose of providing employment as 
well as vocational training for youthful citizens and veterans: (16. ‘ 
— ULS. C. sec. 584). “Final” and “complete” authority in the. func- — 


tioning. of the Corps, including the allotment of funds to. — i 


ating” agencies. and departments was given to the Director. (16 U 


— S.C. sec. 584a) who was further authorized to provide for. the oe 


eae employment of the Corps.on works of public interest including those 
- on public lands and projects. belonging to States and political sub- 


divisions thereof (16 U. S. C. sec. 584b). The Director, and under 7 


his supervision, the heads of other Federal departments or agencies 
- cooperating in the work, were authorized to appoint, civilian per- 
sonnel ad for the efficient and economical discharge 0 of these he 
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cent -tinibblon' (a6 U. Ss. C. sec. 584d), and to enter ne sich: cooperative 7 


- agreements. as were necessary for the utilization of services and 
facilities of States and ‘political, subdivisions (Executive Order No. 


 T6TT-A, as amended ; see footnote, 16 U. S. C. see. (584k). ‘The Chief ~ ae 


of Finance, War. Department, was directed. to act as fiscal agent of 


. | ; the Director (16. U. S. C. sec. 584j). This enumeration. shows. that, eae 


primary. control of the Corps and. all its activities was vested i in the. ae 


Director and: that any appointment, of personnel by persons other : 


_ than the Director was under his supervision. and was merely a matter 


. of selection. Appropriations for activities of the Civilian Conser- 


vation. Corps expendable during the 1940 and 1941 fiscal years were 

‘carried in the Independent Offices Appropriation Act, 1940, and-in — 

_. the Labor- Federal Security Appropriation Act, 1941 (53. Stat. 524. 
529, and 54 Stat. 574, 581). This would further. indicate that Fox 


was an employee. of the Civilian. Conservation. Corps,. a separate. s 


agency under the primary control of the Director, subject to general 


supervision and direction of the Federal. Security Administrator, and 
was paid from funds appropriated to that agency. i 

The question of the status of an employee: of a Government. agency 
: cooperating with another organization or political. subdivision has 
arisen before. It has-been held that Federal Emergency. Relief Ad-. _ 
~ ministration employees cooperating — in a city project and working 


- under the city’s foreman (Shelton v. City of Greeneville, 169 Tenn. 


366, 87 S. W. (2d) 1016), or paid by check drawn by the State 
- treasurer from funds allotted by the Federal Emergency Relief Ad- — 
. ministration (Manning v. State, 123 Conn. 504, 196 Atl. WT), are » 
not employees ‘of the city or State. In line with this is an. opinion — 


-of the Department, 58 I. D. 146, supra, which holds that ‘personnel of 4 


the Office of Civilian Datense: in Hawaii. who are paid out of a 


a. $15, 000. 000. fund: ‘allocated from the President’s ‘Emergency Fund 


to the Scoretary of the Interior for protection, care and relief of the — 
civilian population - in that territory, ‘are “Federal”. rather than_ 


a “Territorial” employees because the Governor. of Hawaii, in expend- ae 


ing these funds and appointing personnel, acts merely as. the offici- Te 
eos ally. designated agent of the Secretary.. ~ | ia 
In the message of the President transmitting Raorpanivation Plan a 
: ‘No. I to Congress, the Civilian Conservation Corps is referred toaS .- .- 


ae a coordinating agency which supervises work carried on with the . 


| cooperation of several regular. departments. and independent units — 


See _of the Government (see footnote; 5 U. S:-C. sec. 138t). It would. be : pee 


a a strained construction which would consider Civilian Conservation | 
: ~ Corps personnel. engaged in. these cooperative undertakings, re. 
= ample of ‘the cova nent, State or agency —— the Par ae 
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: Ge project. an line with: ae ee as a coordinating and 7 


mo cooperating agency, some power of selection of persons to supervise 


a the project and contr ol of funds necessarily must be exercised outside. ee, 


i the immediate supervision of the Director. ie , 
The ‘selection’ of Fox in the exercise of. this authority does not ' 
. bring him within the prohibition of the statute. Rev. Stat.. sec. 


.452 is not as broad as Rev. Stat. sec. 2078 (25 U. S.C. sec. 68), “3 


~ which provides that no person “employed in Indian affairs” shall 
have any interest or concern in any trade with the’ Indians. except. > 


for and on behalf of the United States. - Under the latter’ statute, 


an attorney, hired by the Department. of Justice to prosecute suits — . - 
- - -yelating to Indian lands, was ‘properly: precluded from. bidding for _ 


such lands (Ewert v. Bluejacket, 259 U: 8. 129). Nor are the duties 


. of Fox shown. to be under the control and supervision of the Com-— — 
--» missioner in the discharge of his duties relating to the survey and ~ __ 
gale of public land as set forth i in the coeulation of September 15, 


| 1890 (43 CFR 210.17). The. case of Herbert McMicken eé al., 10 


eA De 97; 11 L. D. 96, which was the basis for this regulation, can 


be readily distinguished j in that, McMicken was an employee in. the 


office of the surveyor-general and paid from funds contained in the - 


general appropriations for the Department, of the Interior. 


Rev. Stat: sec. 452 is penal in that a violation is ground for dis: 7 te 


charge. ‘Such statutes should be strictly construed but not, of course, 


ey - to the extent that construction defeats the ‘obvious. purpose of the | 
pac legislative body. United States v. Lacher, 184 U. S: 624, 628. The 
rule of strictness properly allows. words to have a full. meaning me 


order to promote fully the policy and the objects of the legislation. | 
United States v. Hartwell, 6 Wall. 385. This full meaning has been | 
given the word “employees” as used in Rev. Stat. sec. 452 in the cases 


of Waskey v: Hammer, 223 U, oe 85; Prosser v. Fi ann, 208 U.S. 67 ; ae 
and United States v. avenor, 209 Fed. 988, dealing with entries of a 


; a mineral surveyor, ‘a special agent, and a Fears mineral surveyor, 7a 
a respectively. ’ They have properly established the rule that the. pro- 7 


; ~ bibition embraces employees" of the Land Office without exception. 
Fox j is not shown to’have been an employee of that office. © 
- The decision of the Commissioner isaccordingly a: 
ee ne ee a ne 


_RAMSPECK ACT, ‘EFFECT UPON FIELD PERSONNEL ' 26L : 


-“BEFECT OF THE RAMSPECK ACT OF NOVEMBER 26, 1940, UPON | 
ae ‘SUBSEQUENT APPOINTMENTS OF FIELD PERSONNEL | | 


. Opinion, December 1, 1942 : 


Feponat Excpiovens—Ftmp Avporsrmnts—Crvin, Suavice Srarus—Rams2uox es 


_Acr OF NoveMBER 26, 1940. 


Title r of the Ramspeck Act of Novetbee 26, 1940 (54 Stat. 1211, noe Ss. 6: 
: see, 681 (a) et seq.), restor ed to the President the general author ity granted 


ors under the Civil Service Act of 1883 to bring into the classified civil service: 


excepted” positions by Executive order, provided employees holding such 


positions meet. specified | qualifications. The’. President exercised’ ‘this. 


authority, by. issuing Executive Order No. 8743, on April 28, 1941, covering _ 
: ‘into the classified civil. service “all offices and positions: in ‘the. executive. 
i civil: service ot the United. States,” | with. certain specific exceptions. | 
“FEDERAL ‘EMriovEns——Posrriow AND Satany—Crassmrication Srarus—Raxt- oe 
Loe SPECK Act or NovEMBER 26; 1940. eo Sous , en 


- Title I of fhe Ramspeck Act of November 26, 4940 (54 Stat. 1212, 5 U. s ron 
gee. 681. et (seg.), is unconnected with Title. ‘Tof. the. act. It requires | the 
Po issuance of an Executive order to give it. effect. It permits the. President 


* to extend the position and: salary classification act to field positions, with. 


certain. exceptions, not at the time of its passage covered by the. Classifica- 


tion: Act of 1923... Until such time as an Executive order issues under 


3 ‘Title II, the ‘procedure theretofore ; prescribed | for ‘filling field | positions, | 
| SO. far as. salary or compenea tien rates or any. limitations thereon. are -con- 
' cerned, au ‘is in effect. Ng ee mee 


- Garonne, Solicitor : 


“I have reviewed Mr. Haivey’ 5 memor yrandum of neces te 19 aa | 


ae attachments from the Bonneville Power Administration, cee : | . 
mitted by : your [Fi irst Assistant. Secretary] memorandum of Novem- 


ber 20, concerning a proposed. appointment to the position of General 


Counsel: in the Bonneville Power Administration, and the effect, if 
a any, upon such an appointment. of the © Ramspeck Act (act = : 
< November. 26, 1940; 4 Stat..1211, 5-U. S.C. sec. 631(a). et. a ae 


concur. in. the views expressed by Mr. Harvey. 


o.. Ditle T: of the Ramspeck Act provides: that. ee oe a } 
= provisions. of law to the contrary” the President is authorized under 


; certain circumstances and conditions to cover into the classified civil 7 
- service employees of the agencies of government. who were at the time ~ 


of its passage outside the. merit, system. _A-review of the legislative no 


| . history of the act discloses that Title I undertakes to do but one thing, — | 
and that. is to restore to the President. the general authority granted 


under the Civil. Service Act of 1883 to bring into the classified service 


. excepted positions by Executive order, providing the employees hold- - 
ing 3 those positions cnatity@. in a pepe manner, | ea! 
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“The President: ee the authority oratited cacee Title TI by - 


| issuing Executive. Order No. 8748, on April 23, 1941, covering into - 

me the classified civil ‘service “all one. and positions in the executive ~- 
civil service of the United States,” except. (1) those that are tempo- - 
rary, (2) those expressly excepted from the provisions of section’ 1 ~ 


of the. Ramspeck Act, supra, (3). those excepted from the classified _ 


service under Schedules A and B of the civil-service: rules, and, (4) ts 


those which already had a classified status. Only exceptions (1) and. 


(8) apply to the Bonneville Power Administration. Under Schedule 


-A-VITI-24, as amended. by: Executive Order No. 9004, dated December 
80, 1941, the Administrator. and one ‘Assistant Administrator are — - 
expressly exempted from examination under section 8 of Civil Service | 


Rule IL. . The position of Chief Counsel is not’ exempted | for any 
reason from the provisions of this title. . ~The efiect of Executive » 
- Order No. 8748 is to confer-upon Bonneville Power Administration” 


employees meeting the requirements of Title I all of the benefits and 


privileges of revulan civil-service employees. 

Title II of the Ramspeck Act deals with the Classifiéation Act (act 
of March 4, 1923, 42 Stat. 1488, 5 U.S. C. sec. 661, et seg.) and has 
nothing to de with Title I. Title IT also requires ‘the j issuance of an 


Iixecutive order to give it effect. The only thing it. does is to give. - 


_ permission to the. President to extend the salary classification act to 
field positions not at. the time of its passage covered by that act, with 

certain exceptions. The position. of Chief Counsel of the Bonneville 
Power Administration is not among the exceptions. ‘Until such time 


as ah Executive order issues under Title II, extending the provisions _ 


-of the Classification Act to field positions of the Bonneville Power 
_ Administration, the procedure theretofore prescribed for. filling such 
- positions, so far as salary or compensation rates. or any ‘imitations 
| thereon: are > concerned, om is m effect. 7 = 


INTERPRETATION OF ADVANCE ROYALTY PROVISIONS IN- 
INDIAN LEASES ae 


Opinion, December 24, 1942* 


= Resratoran ae Lanps—Leases—Inpran ‘OIL AND Gas ‘Lease ‘Forus— ; 
“ADVANCE Royary PAyMENTS—MINIMUM PAYMENTS. | | 


| "Advance royalty payments are not minimum payments ander lease fornr A om 
approved’ April 20, 1908 (amended February 6, 1911 and June 29,1911). 


vised by the Five Civilized Tribes Indian Agency prior to 1925, nor under’. 
lease form. 5-154h used prior to 1925, by Indian agencies other than the 
Five ‘Civilized ‘Tribes. bn mie ~ 


* Letters and memoranda referred to in this ‘opinion may be found in the files of the ae 


a Solicitor’ 8 Office, coe 


os 
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eee an uk gee. 8 - December a4, (1942 


ae Under lease forni 5-154h, ‘adopted: December 24, 1924, and eed! i all Indian " 
_ agencies. in Oklahoma (except Osage) from. 1925 to 1933, the. advance : 


royalties: constitute minimum > payments required to. ‘be made suntil: such | aa 


time as: royalties on production. exceed the advance royalty payments. 


“The obligation of. the. lessees to make payment of advance royalties ‘under 2: 
leases executed on form 5-154h, adopted December 24, 1924, is not limited 
to: the fixed or 10-year period but. continues during subsequent periods, of 
the lease. subject. to termination only by- the ‘completion: of a well or wells | 
~ producing oil or gas in quantities. sufficient to return to the lessor an | income, 
in excess of the advance royalty payments, ye 

- Neither lease form A, used. by the. Five Civilized Tribes Indian. ene prior 
to 1925, nor lease form -§-154h, used prior to 1925 by Indian agencies other: 
than the Five Civilized Tribes, ‘requires the lessee to resume the payment 


Of advance royalties after proves. wells on, the leaseholds cease to. bs 


| pr oduice.. ; 
Under lease form 5-154h, in use by all Indian agencies in lignes except 
Osage from 1925 to 1933, the lessee is obligated to resume the payment of 
advance royalties when. the producing well or wells: cease nO: produce only | 
during the fixed period of 10 years. 

_ Advance royalties must be paid in addition to ie nieserihed: rental for. a 
non-utilized gas well during the fixed period of the lease and any Se eDe On is 
thereof by..payment ofthe non-utilized gas rental. — ” 3 

Where a lease, which. has been continued in: force after the fixed 10-year 
' period by production. returning stipulated royalties in excess of advance | 
royalties, is assigned during a year in which ‘production ceases or declines 
to the extent thatthe production royalties .. are. less’ than. the. advance 
royalties, no question of apportionment: of advance royalties as between 4 
the assignor :and assignee can’ arise because. the: obligation to make the 
advance royalty payments ‘had previously terminated and is. ot revived 
by. cessation or eogree of production. 


| G ARDNER, Sie 


You [Secretary of the. Interior] t ‘abitnitted on a anuary 17, 1941, 
a request for an opinion on a number of questions. concerning ‘the 
~ interpretation of advance royalty provisions . contained in various. 
~ lease forms under which leases now in force. have been: issued. . 
| _ These questions will be taken up in order: | os i 

1. Is advance royalty required as a minimum ‘payment ihdet ine e 


ac following lease. forms when the. leasehold i 1s. producing oll. or. gas? 7 - . a 
(a) Lease form A approved April 20,1908 (amended February => 
6, 1911 and June 29, 1911); 2 used ae the B Five Civilized. Tribes Indian ce 


- “Agency prior to 1925; 


‘(b) Lease form 5- 154h, a prior to 1928 by, Indian wn agencies c eas 


- other than the Five Civilized Tribes; - 
.(¢) Lease form 5- 154h, adopted December. 24, 1924, and. used _ 


e by all Indian oo) in Oklahoma » (except a from 1925 fo: = 


© 1088. 
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For convenience. in answering ne ern aueeaens, ihe. lease | 
| ae involved will be referred to as forms (a), (b) and (c). Forms | 


- (2) and (b) provide for a. period of 10 years.and as long thereafter - : 


as oil and gas shall be found in paying ‘quantities, a royalty on pro- | 
duction of one- eighth of the gross proceeds. ofall crude oil extracted =~ 
and a flat royalty of $300 per annum for each gas-producing well. * 


.s Form (ce) provides for a period. of 10 years and extensions beyond that 
| period on certain conditions, one of which is the production. of oil. at 

- and. gas in paying quantities, and.also provides for a ‘royalty of one-. 

eighth of the proceeds. or value of the oil and gas produced. All three - 


forms contain what is known as a drill or pay. clause, i. 8.5. that a well a 
must be drilled or rental paid in lieu thereof-at the rate of $1 per acre 2 © 
_ per annum. In addition, all three leases contain‘ a provision, upon 

_ . which the answers to the. above questions turn, requiring the payment: 

~ of what i is termed ‘ ‘advance. royalties.” In formas (a) and (b) this — 
i provision is couched i in practically identical terms. In form  ) i oe 
reads (sec. 3): 7 os ot, | 
Until a producing well. is ‘completed « on ‘said premises ane lessee shall pay, 


_ or cause to be’ paid, to the officer in charge, for the use and benefit of the lessor. oe | 


: as. advanced royalty, from the date of the approval of. this lease, fifteen cents 7 
‘per acre per annum, in advance, for the first and second years; thirty cents per 


acre per annum, in. advance, for the third and fourth years ; seventy- five, cents: Poe 
‘per acre in ‘advance, for the fifth year; and: one. dollar per acre :per annum, in - ; 

so advance, for each succeeding. year of the term of this: lease;. it. being under- ns = 
es _ stood. and. agreed that such sums of money so paid shall be a: credit on. stipu-. 


- lated royalties for the year: for. which the payment. of advanced royalty is made, 2 
and the lessee hereby: agree that. said advance royalty when paid shall not be. 
aa refunded to the. lessee because of any. subsequent SUIT ender or. cancellation 


| thereof ; nor shall the lessee — be relieved FONT oe sash5 obligation to pay’ ‘said es 


or advance royalty annually when. it becomes due, by: reason 0 Ane, subsequent * 
surrender: or. cancellation of this. Jease.? ; ee . = 


et Form: (c) ¥ was adopted i in 1924 a as a calor nee of is aecigned oe 
= to replace. forms (a) and (b) and all other forms. used in leasing _ 


allotted Indian lands for oil and gas. mining purposes.? Section By 


af _ which deals. with the’ payment of advance royalties, reads : a 


a ~ Commencing. ‘from the date of the approval. of this lease, — and continuing | 2 | 
until: lessee shall have. drilled a producing “well on said land, lessee: shall pay. — 
to the officer in charge, ‘for lessor, as. advance royalty, 15 cents per acre per. 


| annum in advance for the first and ‘second years, 30. cents. per acre per annum 


“in advance -for the third and fourth years, 75 cents per acre ‘per annum in © 


| advance for une fifth, year, and = “per acre: “per annum in. advance for each 


1 Rorm. (ay. differs aunty 1 from fone (b) 3 in: providing that the advance royaltiés shail - “2 


aac be eredited ‘on: the. stipulated royalties. without’ stating that the credit: is for the: year or oe 


which the payment, of: advarice royalty. is made.- 


or : _. 2$ee the letter signed ‘by the ‘Commissioner: of Indian. “Affairs November. 21, 1924, ‘ap: . Jie 
: 2 aa by the Assistant eee of the Interior December 24, 1924. aS eas a 
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o succeeding. year -auring the. term of, this. ‘Tease: Pr ovided, That should: thie es Bo 
7 producing’ well or. wells’ on said land. cease to produces during the fixed term 
“hereof, then. at the next. succeeding: advance royalty. paying: Gay: lessee shall oa 
. oe resume me. payment. of advance Toyalty. re ie = 


Lease forms (a) and: (b) provide i in ristion: 8 that the eke shall Ibe. ee 


| a - subject. to the. regulations of the Secretary of the Interior then. ‘or oS - 
thereafter. in, force, which. regulations. avere to. become. “a part” and. te 


condition” of the lease save that “no regulations made after the. ap- = 


end proval. of this. lease, ‘affecting either the length of. term. of oil and. gas. 7_ i 


leases, the rates of royalty or payment thereurider, or the assignment ma ne 


Of: leases, shall operate to affect the terms and. conditions of this — 


~ lease.” Lease form (c) provides: that during the period of supervision. . 


by the: Secretary of the Interior, the lease “shall be subject to the — 
supervisory regulations of said Secretary.” | With: the record is a | 
‘statement prepared by the Geolog ical Survey which contains excerpts 
from the applicable regulations’j in’ force during the. periods heré in- 
volved. An examination of this ‘statement discloses that the regula= 
" tions in force prior to the adoption of form (c) in 1924 follow closely | 
the language of the lease forms.then in force. “They contained no. 


ts specific provision indicating that the advance royalty payments were: 


Ee ties on ‘production. exceed the. advance. royalty. 


to be regarded. as minimum: payments. However, after the adoption _ 
of a uniform type of lease in 1924, the general reoulations: prescribed’ 
under the: act of March 3, 1909: (35 Stat. 781, 783, 25:°U. S.C. sec. 
396), were, on July 7, 1995, revised to conform to: the provisions of 
the new lease form. On the same date, special regulations governing. 
leases on lands allotted to Indians of the Five Civilized Tribes, pre- 
- scribed under the act of May 27,1908 (35 Stat. 312) , were ‘revised to. 
| conform: to the new lease form. The revised regulations provided in 


both cases ‘that the advance. royalties were to be Said “until the royal- 


92:3. 


Subsequent revi- 


sions of the reculations were to the: same eeneral. effect.t The: object a UO s oa 


. of these later regulations undoubtedly was to fix the advance royalty — 
“as. the. minimum to be paid so. ‘that the lessee would ‘be obligated ‘to. 


o | eS continue to make the advance royalty payments aNtinseme ty the ne — 


cae us tion | royalties exosedled: the advance: payment. 


In my opinion, the revised regulations. are ‘without, sipliaation to. 


ae . i Prostiting leases executed on forms (a) and nit Under. the plain : ney 


8 Section 14, Regulations Goveraing tia: Leasing. of masteea “ANlotted indian ‘Lands: ‘for ee 


Mining Purposes, approved July 7, 1925; section 33, Regulations Governing Leasing and — pastes 


: “Removal. of Restrictions on. Land of Members of the: Five. Civilized Tribes, approved. J uly ae ie ae 


“ah "1925. a3 a een ee eee ce 
. 425 orn: 183.19 ‘and 189.14. Pope ek. 
- 6929594823 
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oF ne of ae lease: fortis tence ees are not. ras to be ? i. ; 


- paid under producing leases. The language is. (sec. 38, above): that. the ; 


* advance payments are to-be made “until a producing well-is com- 


pleted.”* This is a definite time limitation: operating to terminate. — 
the obligation of the lessee to make the payment immediately upon 
the completion of a. producing well. - Termination of the obligation a4 


ig not conditioned ou the capacity. of the well nor upon. the amount in 


royalties it.may. produce. so long as it does produce royalties. In oil © 


: and. gas leases, the word “royalty” is used to denote the interest. or 
7 share of the lessor in oil and gas production. . Accordingly, the term =~ 


. “advance royalty” implies i in itself that the payments so characterized 
were to be made only i in advance of. production. | Thereafter; the obli- 


oe gation of the lessee would be met. by payment of the stipulated royal- 


; ties on. production. ‘Under a provision in lease form. (a) all advance 


h royalties paid up to the date of completion of a producing well are 


refunded to the lessee by the process: of crediting the advance pay- 

- ments on the production royalties.® 6 Under lease form (b) the credit ~ 
is allowed only for the year for which the payment of advance royalty | 
is made. - Both provisions forcibly illustrate that payment of the 


advance royalties was to cease with. production. ‘The conclusion is 


inescapable that. this. type of lease imposed. no obligation upon the _ 
“lessee to make any payment. of advance. royalty after a producing a 
well has been completed on the leased premises. While the lease pro- 
vides that. subsequent. regulations shall become a part of the lease _ 
. (sec. 8), this. provision is subject to the express” limitation that no 


-such regulations made after approval of the lease shall affect itsterms _.. - 


with respect, to the rates of royalty or- payment. thereof. ‘The later 
“revised regulations. as applied to these leases, which leases contain 
no requirement for the payment of advance royalties. after. a produc- 
ing well has been’ completed, would. clearly. have the forbidden effect. - 
| “The administrative practice : and interpretation with respect to lease 
. ne. (a). and (b) are in general. accord with. the. foregoing view. 


By letter. dated November 25, 1940, the Director of the Geological ine 


Survey reports: that the oil and gas supervisor has. not computed or 


charged advance. royalties. as a minimum requirement . against: the Le 


‘accounts of producing leases issued on form (a), and that this accords 


ee 2 . : with the practice followed’ by the Five Civilized Tr ibes Agency. An Si 
Indian Office letter dated July 18, approved July | 22, 1994, holds that 


a advance royalties under this type of lease are not to be. considered - 7 
a er a Another ata? Office Jette brie oe 2, ae tS 


| 2 5 Summers, ot ‘and Gas; sections B71: 572. 


§ See telegram Rovember- n Dy 9 1942, from . Superintendent bandman to Secretary ot the . | - 
ar Interior. : 7 | oe PEI Lee. ooh : oo a 


ee “ROYALTY PROVISIONS IN INDIAN LASS: Be Rein = 
eG oe ge December 24, 1942 - | ye ae 


a 2 sae May. 31, 1938, took: the. position that fee a ie on : form. - 


~ (b) the advance royalty payments represented minimums and that _ 


~~” they should be made in advance -as ‘required until the production. - : : 
es royalties exceeded the advance royalties. In three subsequent, letters,:*. 2-2 
_. however, approved. on the respective : dates of July 26,1934, December 


31, 1935, and July 15, 1936, the ‘Department retrained: from collecting ae | 
| ‘advance royalties above production royalties on the. ground that me oo 
"© Tability, of the lessee for this amount was too doubtful. _ 


With respect:to lease form (c), the situation is. ‘nite: different. | 


- -. Since the adoption of: that. form, the: Department has: consistently Le : : _ 


- ruled that. advance royalty payments required by section 5 are mini- Bee 


mum. payments to be. continued until the royalties. on. production. | : ee 
~..- exceed the. advance royalties. - See: Indian Office. letters” approved . pe 
eee June 6, 1932, and July 26, 1934, and. The Texas Company, decided . oo: 

ae September 26, ‘1941, Le 16 D. ar 8. ‘These decisions: are in my Opinion a 


ee oe correct... pee 
As sheveinbetors eluted out the eer regilations plainly fix. <a e 


ae the advance: royalty as the minimum to be paid so that the lessee is _ 


i. obligated to make the advance royalty payment until such time asthe | 
= o2 production royalties exceed the advance payment. It is true that the 7 
_. lease form provides (sec. 12) that the provisions of the lease embody 
all of the material and. substantial terms. and. conditions of the con- 


: tract between. the parties and that. during the: period. supervision Is. 


7 - ‘retained. by the ‘Secretary of the’ ‘Interior the lease shall be subject 8 - | 
to the supervisory regulations of the Secretary. But the revised regu- 
a lations’ were in full force and: effect at the time all leases on this form me 


were executed and approved. As pointed out in the decision in the © 9 | 

case of The Tenas Company, supra, these regulations were prescribed a ee 

under authority, of Congress and have the force and effect.of law. >. 
. Accordingly, they. must be deemed to be a. part of all leases thereafter 7 af 
_” executed to the same extent as if written therein. Thedeclarationin 9” 


7 7 section 12 thus cannot be regarded. as intended to exclude the. applica-_ be 


- ose tion of such preexisting regulations ‘but. rather to preclude the making 


-ofany change i in the material and substantial terms and conditions of _ 


~~ the lease by regulations — subsequent to the execution a oe 


| approval of the "Tease: _ 
~~ Tt should be pointed. out, moreover, that ie ms ae svesileuioas : 


 .° are not in conflict. Section 5 of the lease provides for the payment ve 
fof advance royalty until, the lessee. shall have drilled “a producing 


- Pe well”. on the premises. The regulations define and explain what is: 


- Yneant: by. “producing well.” “Reading the lease” and. regulations <a 
| together, as. they must be, it. becomes plain that. a well, to be pro-- 


ae ducing ¥ within the contemplation of section 5, must produce i in. quant: . = 
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es ties sufficient. to return to ci lessors i in stipulated royalties : an income 


in: excess of the advance royalty. At that time and at. that time only - 


- may the lessee discontinue the payment. of advance. royalty. 


Questions. 1(a) and 1(b) are answered : abe the negative. Question a 


| ve 18), is answered in the aflir mative. 


3 2 Tf the answer to. “questions 1(a); 10)s or r Ue ) is in the - 
7 affirmative, i is the requirement— agen Se : 


(a ): Applicable both to. the fixed. and abscaueat periods acing : 


a which the lease is continued i In force by production ; or 
= (bd): Limited. only. to the fixed (or 10- year) term, and’. 


(ey ‘Are’ such: payments to be resumed at. any time if production : | ae 


. “on the lease terminates? 


| “As I have answered puesuers 1(a) ‘ona f(b) i in: ae Cennee. it is 

te ‘necessary to consider questions Q(a) and 2(b) only. ander lease. form — 
(e). I have already concluded. that, under section 5 of this form the. 
term “producing well” means a well: producing in such ‘quantities that 

| the production. royalties exceed. the advance royalty. After such a 

well has been’ established, advance royalty payments are no longer 


- required : either during the fixed or subsequent periods of the lease: 


because the obligation “ot the lessee is met by the payment of produc- . - 
tion - ‘royalties. Asia. well: producing in quantities insufficient to 
return production royalties In excess of advance: royalty is not a 
_ producing well within the meaning of section 5 of the lease, the. 


“S : advance ‘royalty payments 1 must, be continued under that. section ‘ ‘dur- 


ing the term of the lease.” ~The term of the lease. as cused in the 
| quoted provision plainly ede: the fixed term of 10 years ‘and any - 


. extension of that term beyoud that period by ‘fulfillment: of the con- 


: : ditions specified in the habendum clause of the lease. (sec. 2). My 
- answer. to questions (a) and 2(b). accordingly is. that the advance 
; royalty payment. is ‘required as a minimum both during the. fixed 


and subsequent. periods. of the lease until such time as the lessee shall. 


have drilled: a well producing i in quantities ‘sufficient to return to the. 
- lessors an income in, eis data i in ‘excess. of the advance : 


; roy alty. 


| Question 2(c): nie es all fhe on me oe aad will be. an- | eh 
- swered accordirigly. | This question, which deals with the resumption “ . 


of advance royalty payments after production on the lease terminates, ~ 


_ jg.answered by the provisions of the respective leases. Lease forms a 
7 (a). and (b) do not provide for the resumption of advance royalty : eure 
payments. The regulations, subsequently adopted, in so far as they. 


. purport to require that advance royalty payments be resumed, would . 


| Tun. afoul of the ee in section 8 of these forms that no regula- | . . 
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~ 


aie ee ade after i ante. of the Tease shall affect thé corms of the -_ : 


' ae lease with respect to rates of royalty. or ‘payments ther eunder. 


As. to form: (ce), specific | provision is made in section ‘5 for. the | 


resumption of the payment of advance royalties when the producing ge - 7 
_ well ¢ or wells cease to ae ‘This ‘provision: is seppucable mm terms se 


ton a term: ‘would, oe “course; ter eS the coe ‘iless other ute a 
“specified in the habendum clause (see. 2) for extension. of the ae rae 


beyond the fixed period are met. 


3. Are advance royalties ander ‘section B of lease: cna on’. # 
Form 5-154 required on a ‘nonproducing lease which is. being. _ 


ie 2, maintained in force and effect by payment of non- -utilized g gas well a : ae a 


a rental under section 4. of such lease. 


This. question, it appears, has arisen in- ‘connection ie a. Meese. ae "4 


- | ere (c). held by the LeF lore. County. Gas and Electric. Company | ‘ i a= , 
on 420 acres of land’ allotted to Nellie Jones, a: ‘full-blood Choctaw. 


‘Indian. The lease was. approved on. September 19, 1927. Accord- 


. . ingly, its ‘10-year term expired September 18, 1987. The company eae 


. drilled one. well on: the lease capable of producing a small quantity’ f : cs 
of gas. No gas has been produced from the well. . Conimencing 1 in = 


| 7 1984. and. continuing until 1940 the company has paid each. yearin - : 2 - 
a: advance $100" as rental for the retention of gas-producing privileges re i 
in the non- -utilized well. ‘The payments were made under section 4 2.0.00. 


; of the lease and, the company contends, such payments were made 


in conformity wie an understanding had with officials of the Five | 
Civilized Tribes Agency that the payment of $100 per annum satis- 


; fied all obligations of the lessee under the: lease. On June 22, 1940, mee 


the. Assistant Super intendent of the: Five Civilized. Tribes Agency 


~-. made demand on. the company: ‘for payment. of ‘$1, 920 representing a ee 
the advance royalty for six years commencing in 1934 at $1 per acre oe Ga.5 
ag per annum (the rate ‘specified i in: the lease for the sixth and succeed- 
“ing years of the lease term). less the rental. payments of. $100. per arte 
annum which the lessee had made for retention of gas- -producing ee 


a privileges i in the non-utilized well. After. a hearing. had been ac- - . a 


~ corded the company on this demand, the Assistant: Super intendent. f 3 Seda 
- - devlined to vacate: his demand for additional payments. ’ -The com- AS ee _ 
pany appealed. — The brief and argument on’ appeal set. forth three 


ee grounds: First, that. the decision is contr ary to and in the ‘face of _ 7 as 
~~ the plain provisions. of the Jease; second, that the ruling of the Super ngs ee: 


aay ~intendent will ‘discours age development of minerals; and, third, that = 
the ruling is: inequitable and. unjust. because. the company was led. - | 


~ to believe that the payment of $100 per year was all that would be: 


e : _ I required. The second anid. third “Bpounds. are pleas. aor administra- | — a 


~ 


oe 
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& tive relief escee fia apea eens in support of ‘the Teel rights a a 


the company ‘under thé lease. I shall, therefore, address — only ~< 
to the first ground. , | ed 

Section 5 of this form of lease (form (c)) oe 4 as we have 

_ seen, that advance royalties be paid until the lessee shall have drilled 


8 producing well on'the leased land.. Section 4, after providing for 


a royalty of 1214 percent of the value of the gas In i the field where : = 


on produced, contains this further provision : 


ee Failure on. the part of the lessee to use a ‘gas-pr peubiag: ell which 


| eannot profitably be utilized at the: rate herein named shall not - work a for- 


_ feiture of this lease so far as ‘it- relates to mining oil, but if the lessee desires 


| to retain gas- -producing. privileges he shall pay a rental of $100. per. annum | _ 


in advance, calculated from the date of the discovery. of gas on each gas- 


- : producing. well, the gas from which . not marketed nor utilized. other than for ae aa 
: operations under this: lease. * a ~ [Ttalles supplied] PvE neue = 


Where the only well drilled on the. premises is 4 non- tiled gas ee 


nes Sie on which ‘the. lessee is paying the-gas rental of $100 per annum - 


- for the retention of gas- -producing privilezes, the question is whether _ 
the condition that would terminate the lessee’s obligation to-make 
4 advance royalty payments has been met. To. meet this. condition 
- gsuch-a non-utilized gas well must be held to be a producing gas well — 


‘within the meaning of section. 5. A non-utilized gas well is not ~— 


- in my opinion such a producing well. Section 5 plainly contemplates he 


| actual production. of either oil or gas on which the stipulated royal- - . = 
ties of 124% percent are paid. In other words, the well must produce. - — 
- either oil or gas. in paying quantities. This is plainly indicated bye 4 
the requirement in section. 5 that, the advance royalties be credited — 
| on the stipulated royalties. for the year for which the payment. of — 


- the advance royalty 1s made. The payment made on a non- -utilized — 
“ gas well is in no sense a royalty on production. It isa rental exacted. - 


for. the privilege of retaining gas-producing privileges. - ‘The tender 


of such a payment is in itself an admission that the well i is not pro- 
ducing in paying quantities (Sol. Op. April 19, 1984, 54-1. D. 422, 
495). Ag the lease contains no: provisions oe ‘crediting’ advance 


- royalties on rental. payments, . the rental of $100 on such a well igs. 
‘ required not in lieu of, but in addition to, fe advance royalty Day, go's, 3 


ments required. by section 5. yt 
| The demand of the Assistant Superintendent of the Five Tribes 
- Agency covers advance royalty payments for three years of the fixed 

_. 10-year period of the lease and subsequent years down to the date 

of demand: during which subsequent period the lease was continued - 


ele 1 force S by t the Bia of a non-utilized ee well | rental. of # $100 
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- per acndnt : ‘Pinos: donee 4 refers to the ee on. a non- _ | See 
eh utilized well as a rental, the words “gas royalties” in. the habendum oon 


* clause are obviously mistakenly used for “gas rentals.” Under: the — | 
provisions of the lease. the .lessee’s- obligation to: make. the advance ee 


= i royalty payments is not confined to the fixed term. of 10 years. In- oe 


- the absence of actual production returning stipulated royalties in _ . " oo 
— excess of the advance royalty, the payments are required to be made 


throughout the “term of the lease.” As already stated in.the answers. : 


ane questions O(a). and- 2(b), this plainly. embraces. the. fixed term of i. 


1 ~ 10 years and any extension of that: term by operation of the haben- 


- dum clause. In urging a- contrary. interpretation, the ‘LeFlore: 


: : County. Gas and Electric Company places reliance on the provision oe 


in section 5 to the effect that “should the producing well or wells 


~ on said land cease to ‘produce: during the fiwed term hereof, then at. 


the next succeeding advance. royalty paying day, lessee. shall: resume - 
the payment of advance royalty.” . This provision, however,. deals | 
only with: the resumption. of : advance royalty payments when. pro- | 

_ duction, which. originally resulted i in the discontinuance of the pay- 


ments, ceases. It-is. without application to a lease such. as that here 


involved which: has at no time. oe oil Or. gas in. paying quan: é 
tities. - | 
Question 8 is 4 socardingly cnsvorel. in the uirmdt ves, However, 7 


since the advance royalty payments. are required in. addition to. the. 


rental for a non-utilized gas well, the demand. of the Assistant. Super- | 


7 intendent on the LeFlore County Gas and Electric Company should 7 
be revised to cover the entire amount of the advance ‘royalties cn ee 


_ the period. included in the demand. . i 
"4, The Commissioner of Indian. ‘Affairs has also sibniitied| a: ques- _ 
tion concerning the appor tionment .of advance royalty payments as 


; between assignor and assignee where after the expiration of the fixed . 


. term.an oil and ‘gas lease executed, on lease form (c) was assigned 

ge Sa the. middle of a lease year. This question. can. only present: itself, ae 

where the lease is being maintained by. production, “Where, as ap- 
_. pears to be the case here, such production was sufficient to produce. arn 
ee, stipulated. royalties i in excess of the advance royalties, the obligation. 


“to make the latter payment, terminated under section 5 of the lease. eee, 7 
_ The provision in that section for the resumption of advance royalty. 7 


oe ‘payments upon the cessation. of production. applies in terms. only to a os : | ee 
“s a fixed ee iod os 10 ae After the fixed term has seca neither ue a 


7 ‘The. ‘Gavendian danse (sec. 9) peceiack ‘4nter ‘alia, that. the: lease shall. continue in | 


_foree as much longer after the 10-year period as the “gas royalties for wells capable of | —o ie 
producing. gas in paying wa but not uted are paid, as: pppovided | in Peresraph 0 


A hereof. ae 
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mi section 5 nor any other Secat of ce Tease requires. he: er ‘6 : 


' yesume the payment: of advance royalty when. production ceases or | 


when. it declines to the extent. that. production royalties are less than 


the advance royalties. The: question of apportionment of. advance a : 


| royalties as. between the assl gnor and assignee of such a lease cannot, | 
therefore, arise. eee Sen, RE | , | 


" Approved: ae ae ; | 
_ Oscar L: ie ee ae ee 
_ Assistant Secretary. ee eee 


ae GEORGE L. ‘RAMSEY, SELECTOR, ‘BY TED E. ‘COLLINS, SUBSTITUTE 
ATTORNEY IN FACT : 7 

| “Decided December 26, 1942. : 

oe “Motion for Rehearing decided August 21, 1943 oie 


Forest Linu. ‘Smzorions—Hkicn xen OF. lane Unver THE ‘Acts. OF mee 4, 
1897; ‘JUNE. 6, 1900; Marcu 3, 1905—SiecTion. 7 OF THE TAYLOR GRAZING 
Act OF. J UNE. 28, 1984, AS: AMENDED BY THE AcT or JUNE 26, 1936—GENERAL 
» WITHDRAW AT OrpEr OF Noveatper 26, 1934—CHARacTER OF TLanp. Pees TO 
SeLecrion.. oe 3 oe | 


Lands not. of the class’ and inna feud ‘ox ‘the. forest liew legislation 
> are ‘not proper for ‘disposal: under section 7 of the Taylor “Act in. satisfaction } 
“of. an: outstanding substitute: selection right as accor ded: by. the repeal BEL 

of March 3, “1905. - a . a | 


The’ act: of: June 4, 1897, as ‘amended. By the ‘act of. June. 6; 4900, yrequites 
selections of land: in. lieu of tracts. within a public. forest reservation to be : 
confined. to vacant surveyed: nonminer al public lands which are subdeet to ie As 

oe homestead entry. ee 7 ; ms 

_ Forest. lands ‘yaluable- sniiy for their timber: ann td ‘mountainous for farming : 


or ‘grazing if cleared cannot. be. classified as suitable for. homestead entry 
Cie and therefore are neither subject to selection under: forest. lieu . legislation 


nor. proper for acquisition in. satisfaction of an outstanding exchange right. ~ se 


> under section 7 of the Taylor Act. Further; such lands are affected by — 
2 ess & public interest and may not be restored to the publi¢ domain for a. dis- 


. posal Sores an with the pe of the withdrawal of November 26, / 7 : Jo 


| 1934, 


Tandy haynes a. miner al classification made ‘by. a. board of: ea ee 
i under author ity of the: act of. February 26, 1895, appr oved by. the Secretary . 


of the Interior ‘and: never revoked are prima facie mineral Jands and as°. 
such are. not subject to selection. under forest lieu leg rislation or. proper LOT’, 


4 


- acquisition in satisfaction of an outstanding substitute exchange oe a5 
. - /under section t of ‘the’ Taylor BiCts G9 o> ok go one , 


Tae. Rieur or SELECTION Onn OF Fixcwanen—Nor A Froatine Rigut—Nor us 
| Scrr—Nor Assiqnasra—Irs ASSIGNMENT AS Scrip BY  Dearers IN v Pusric ? 


“ 


vay iy eS 


Pa GHORGE L. RAMSEY, BY TED FE. COLLINS: eG 
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“LAND” ‘Riess Nor’ Countenancen BY THE GoveniacaNT—Asstenmss Nor Oe 


_ Recocn1zep>—No Priviry: 


"Forest liew leg islation: contemplated an: exchange of linds ‘betireat two owners ge, ee 
es and in the right ‘of. selection. created an ‘exchange right, not a floating right ~~ 
7 subject to bai'ter, sale or assignment... “The selection right may be exer ‘cised a 
ae only by the. owner of the lands. relinquished as base for the ‘selection. or ee 
a ‘for. him by his duly author ized: agent, and only. to such owner. may ‘patent oe a 
to. the selected land issue. No. selection by. an. assignee, will be. considered, 7 


“he Y “The. Department has. never. “countenanced. the practice: of. dealers. in publie a aa 
Jand rights treating. the exchange right: as scrip and assigning it through ea ee 
ve ie use of. double. powers. of attorney. Although. without: -authority | to. ares 
ae prevent) such private assignments, the ‘Department is not obliged. to. recog. eee 
- 2 nize ‘them and. does. not: do. SO. / If. an. owner of ‘offered. ‘lands contracts a Gee to 
< - privately. for a. prepatent. sale of his. interest. int, selected Jands,. his: trans- « | 2 
_. feree has. no privity. with the Government and will not be recognized, by it.. — 


“ If the. Jand department rejects: the selection or. cancels the right. the trans-~ 


ance of a selection which he has: privately ‘sold. before acquir ing it. Held: 


“—< That where an: executor: alleges that X, a record owner ‘relinquishing: for est oe 


_-Teserve _ Jands. and» making: a selection in: his. own ,name, acted. only. in-a 
trust: capacity for the benefit. of a. company. dealing in. land rights. and. of 


.. the. executor’s. testator, who purchased the, selection’ right. ‘involved from. 
_ ». the company, and: where such. executor, whether or not offering proof. of - 
his. authority to act, applies. to. withdraw the selection. in- order, ‘to. recover: 
the funds ‘invested,. .the Commissioner. of. the. General Land Office acts” core 
ee rectly. in declining. to. deal with. the transferee’s estate, in recognizing only Pie ce 
pace the selector , of. record, in. requiring: his. ‘compliance with. me: regulations otters 


- | and & in canceling the selection upon, his default. 


Ricut or Sunsririre! ‘SerEcrion. UNpER ‘Rupwar. Fen OF  1905—Conprrions— 3 
. Erronnous” Dsctston Vacatep--WHEN Durearep ‘BY HIMIN-STION or Base ees 


From THE RESERVE. ee re Se ee oe : oe Vane 7 ae 


has no Tight. of substitute selection, under ‘the proviso of the repeal, act. 


Theeag om 


“Where. forest reser ve lands which. have been. relinquished and stand assigned 
as. “unsatisfied. base for. an. outstanding. valid right of substitute selection oe 
pander the. vepeal act are. eliminated from the reserve before the. ooo . 


ae feree’ has‘no claim on the. Government but must look to. his vendor through » - 
.-the courts for redress. . .Nor will the transferor. be heard to. complain. that | 
rejection of his. selection or: failure of his. base has prevented. his convey- . 


one selector of. ‘record. aye ‘for. Aves. ‘years fails. 0: comply, with: nv tegulations’: 

bee e “requiring the posting and publication. of ‘the. Selection and, whose selection ee 
is .canceled. for’ such default and. closed three. months. before. repeal of the. | 
forest. lieu’ acts is not without. fault, has. no. selection pending at repeal and ; - 


as In such. case neither the selector of record. nor ‘the alleged heirs. ‘of his. alleged ? seers 
- z transferee may ‘at. any time be. heard to. claim. a right of substitute selection ca 
e under. the repeal proviso. but: particular ly not when, all “parties - having ee 
ae ; ‘failed to make avail of: appeal procedures - or of other: measures dedigned tbs 
~~: to -protect-their rights, they petition for the exercise of supervisory author- . 
Baaty’s in regard to: the. selection, ‘after a ‘lapse. of 828. months from. its” ‘can- ee 
: = eellation and without. any showing of extr aor dinary, emergency: or exigency. = 
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of such right, the right falls and there can he. no enforcement thereof, the eee 


_ reason for the exchange having. ceased to exist... lace, 
A departmental decision which in circumstances, ane ‘as those above desorbed 


"holds: the cancellation of the ‘selection to have. -been erroneous,. overlooks — 


% the, interim elimination of the base lands. ‘from the forest _ reserve and 
“ “accords a right of substitute selection is: in error and must be recalled and - 
vacated. | ee can 


| Steiprany Onttexp TO Ossenvi Srarurony Dinscriviss 


Th his: administration | ‘of: the. public’ lands the Secretary of: the ‘Interior, 4 


- although having broad: discretionary’ powers in his: supervisory capacity, is. 
a bound by the terms of the applicable. statutes ‘and by the purposes of: the a 


- withdrawal. He may not: substitute for their conditions rules ‘of his own = 


“choosing in particular cases, Nothing in the War- ‘Powers: Acts” authorizes 
- the Secretary to determine: the propriety of a substitute ‘selection: ‘permitted | 
“py the: répeal act. of. 1905, ‘by reference to the war ‘and to the. capacity of . 


0S ay applicant’s transferee to serve the war’s purposes rather than by refer-. Ps 


» ence to the conditions imposed by the statutes creating and controlling the - 
‘ sélection. right. Nor. does: ‘the’ Government concern itself with the ae 
me tions of a transferee, Ria whom it has no privity. | 


Cuarscrm oF -LANDs Sussect TO. SuasTITUTE Sere¢rion—Act OF Ten 6 +1900. aan 


Both: the terms and the’ legislative history of the act of June 6, 1900, ‘show | 


ge congressional intent that in the interest of curbing exploitation of — ee 
national ‘timberlands all liéu selections made after October 1,1900, be of = 


oe lands* of. the restricted’ character specified. by said. act and, not: of the. 
oe broader - character described by the act of June 4; 1897, - This ‘limitation | 2: 
words “applicable | to a substitute selection ° ‘made ‘under | ‘the proviso of the. 


oe : repealer of: March 3B, 1905, -even. though the original selection - ‘which 132" 
~ replaces’ may shave: ‘been, under the 1897 act and of lands _ more ) broadly. as 


| defined. bat 


‘Rigur OF Suasmtrore Sounerion No. New Rion —Lncrrations.. ei a 


‘The proviso of the repeal act of. ‘March 3, 1905, ereates no new “right » of | 


ae be exchange but only a right to make a new selection in place ‘of the selection — 
- eatae failed and in’ exercise of the. original right, the quantity. of land in 


i. “- the. substitute selection to be the’ same as. that ‘in the original selection 7 
2 oo and: n0* "greater, even though: additiorial ‘base, Felinguished | but “never | 
"assigned: to a specific selection, may remain ‘unsatisfied. fu ees, & 


ADMINISTRATIVE ‘Diericurtms—Eercr oF - OHANGES “IN Forest Reserve Boe oo 
“artes—No Provision yor RusToravTion oF INVALID Base—Scre DuaLens— ee 


fe 


ADDITIONSL Setections—Review oF. Miasures TAKEN. 


- Administration of forest lieu. selections has been. embarrased ibe numerous: ef ; 
os factors basic among. -which has. -been ‘the possibility. that. changes in forest a: 


a - reserve boundaries made: before completion. of a selection might invalidate 
“the base. offered. by eliminating it from. the. reserve and might also. thereby : 
~ cloud the offeror’s title, no- permanent relief legislation permitting restora- 


tion of. ‘invalid. base to. the prior owner. having existed. before 1980. “Meas- on 


ures | taken to protect rights included. ‘general rules to effect prompt’ com- — 
% pletion of selections, special: rules for cases presenting: features for "equitable | 
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3 consideration and str cere directions regarding “additional” nélectionés by 
ee scrip: dealers who. made a. practice of offering vast tracts of base land: by. . 
-.. one relinquishment. deed. and thereafter making. their exchange selections - 
ae _ piecemeal, in small. quantities,. and at their leisure. Sh Ss 


Instructions ‘of March 6, 1900 (29.1. D. 579), warned holders of. f outstanding 
“pase ‘that: delay in: making additional selections would be at. their own risk, . 
such selections being subject to: all changes, in the reserve ‘boundaries. and — 


“in the forest lieu laws. Held: That.a valid right of substitute. selection os 


= Sunder the. repeal proviso replacing. an “additional” selection found. invalid 
= vs itself an seetiional: selection and subject to ae the risks described. af 


@ ‘Snonprary’ s Avrnoniry. To Aor Sua Srowre, 


AS long as public lands remain under the: care and control of the land dees 
| ment its power. to inquire: into. the extent and validity of. rights claimed . 
against. the Government and to ‘correct its’ own errors - does ‘not cease. 


“When alienation of. public land is. involved, the Secretary may. determine i 


every question presented: by the case record without regard for the: manner 
eee in which the, case ‘comes before him for determination. 


. 4 The departmental ‘decision of August: 6, 1981, im “George D areas Heirs a 


Edwin C. Philbrick, A. 16060, Ineu Selection No. 1559, recalled. and. vacated 
and. the: right" of substitute selection. canceled... ft ae —_ 


ae Assistant Seoretary : | | ig ae ey, oe 
This appeal i is from a, decision made by the aes Assistant “Coin? 


. -missioner-of the General’ Land Office on December 19, 1940, rejecting — 
te aN application for a forest lieu reselection under the acts of June 4; 
1897 (380.Stat. 36), and March 3,.1905 (33 Stat. 1264). The applica. 
= tion was filed on May 3, 1939, by Ted E. Collins as substitute attorney 


in fact for George L. Ramsey (Potlatch. Forests, Inc., beneficiary) + 
It sought to exchange 320 acres of base land in T. 28. S.,/R. 32-E.,. 
. - M.D. M., California, Sec. 21, NY, reconveyed to. ‘the United: States — 
7 by. George L. Ramsey by deed dated October 2, 1899, for 320. acres 
in Idaho in-T. 43.N., R. 2-E., B. M. , Idaho, Sec. 10, NEY, NEY; 
Sec: 12, Swi, SWi4; SEY, SEY; “See. 18,. Nw, NEY; SEY, | 


NEY; Seo. 15, SW. SEV; Sec. 25, NEY NEY; Seo 34, NW 


2 NEU | 7 
With this is application Collins fileda a copy not a dopartitiehgal, decision. 


“a : of August: 6,.19381, and a letter from the Assistant Commissioner. of 


the General Land: Office. promulgating it under date of. August: 25, 


3 : 1981.1 The decision. held that Lieu: Selection: No. 1559, made. ie 
George. alas. Ramsey. on. December 18, 1899, had been erroneously. 
canceled on. November 91, 1904, and that a ‘right of further selection — re 


- a under the act of March 3; ‘1905 (33 Stat. 864) : still existed and might 








: ‘Forest Liew Selection No. 1559, ‘in ‘National Archives ; 1427318, A. 16060, ‘fled in Coeur re 


‘@Alene 013863. ea 
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= be Sead ene by nies or a the het of E. C Philbrick, 


ee deceased, who was said to have been the real party in interest. Ace te 


| companying these documents were a. power of attorney to select, ex- Ps 
-ecuted by Ramsey to Jeremiah Collins; a substitute power of attorney. : 


a : from' Jeremiah Collins to Ted E. Collins and.a statement of the non- 
a mineral character of the Jands herein selected. and of the. fact of their hes 
- nohoccupancy. This statement purported to bean affidavit but was 


_ defective. Additional papers filed were an affidavit.as to the absence: 
of springs and. water. holes and a, petition for “Reclassification,” pray- | 
ing the Secretary to classify as ‘subj ect. to entry under the provisions 


. Oe. section 7 of the act of June 28, 1934. (48 Stat. bojere the ands * _ 


above described. This petition: was, as follows : 


There. are a few small creeks fed. by springs on the Jana applied for, “put” at 


: the same. have no: value for: agricultural or grazing: PUT DOSES. because the: land 
is. nonagricultural, a steep hill: side near the top of a divide; and contains a 


growth of white pine, larch, red fir, white fir and cedar, timber; and because a 
-. of the heavy er owth of timber it never has been used for grazing or agricultural 


- purposes and isnot suitable for such purposes; in fact it.is chiefly. valuadle for 
timber and title to: the land is sought for this purpose. “There are no improve- _ 
ments of any kind on said land, The land is not now and never has been . 
occupied by any person, . [Italics supplied. | | 

No part of said land is ir rigated or under constructed or ‘proposed ir rigation.: 
ditches or canals; said land, ‘because of its ‘mountainous character, cannot be 
1ri igated at. 4. reasonable cost or to profitable advantage. ; 

The. application accompanying this affidavit is being made for and on behalf | 
of the Potlatch Forests, Inc., of Lewiston, Idaho, who is now the owner of: all 
‘contiguous. lands. adjoining that applied for, which are valuable for timber, 
and title to’this land is.sought in connection with the regular timber Operations 
of said company: ; 


| ~The sisonitilliy fiber aaa of ihe tracts was eon ammied by the 
- Division of Investigations. Its special agent: reported that the tracts. 


sought were situate in the, watershed of the St. Maries River and 


“were steep, brushy timber lands in.old burns or on divides between 
creeks. The tracts were covered with undergrowth so dense that there» 
--was'a minimum of grasses and they were. unfit for grazing. The 
tracts all. had the same general character. ‘The reproduction was. 


7 considerable, some small, some heavy. “A cruise by Potlatch Forests, 2 ee 
ey harus made before: October. 1939. had estimated that the tracts then . 
contained nearly: 9,000,000. feet of timber; consisting of 625,000 ) foot a 


- aS white pine and. 1 280, 000 feet of mixed cedar, fir and larch.” 2 
On December: 19, 1940, the Assistant Commissioner of the Gatcral 7 


: Land Office held the application for rejection. Besides reviewing the = 


a character of the lands, he mentioned a recommendation by the Idaho 


7 “State F orester to the Idaho. Land. Board that it make liew selection of | oe 


“4 these lands for ineorporation of them 3 into the State forest, ee | 


* 


all 
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ae ae this « area. ‘Th all the circumstances the hime eioee eoneidercd no 
0s that. approval. of the application in satisfaction of. the: forest lieu _ 


> ~ selection right would not be in the public interest. ee, er es 
On Js anuary 27,. 1941, septate. filed a. a appedl, aking ¢ the. - 


- following specifications of error: 


a i That: the Commissioner erred in. ‘nat ‘retlassifying ine land. ‘applied. for : - 
under Section qT of: the Act of I une 28, 1984 (48 Stat.. -1269), as amended by the. - 


ia Act of. June 26, 1936. (49 Stat. 1976), and holding that the acquisition of sa! id “He 
on land by the selector in. the: interest of the Potlatch: Forests, ee “would. not ae 


. be in the public interest”. ie : | oe ee, 7 
* 2. It. was. error not to. give ‘due’ consideration to the fact ee ‘the ee) 


* 4 applied for under. this application. are isolated and. ‘disconnected ‘and even 


though they contain a considerable stand of timber, are of ‘little. “use: and.” 


- a value to. any ‘person other than, the adjoining Jand owner. 


In cadition he stated that: a supporting brief, anoient ‘and affidavits 
would be filed within.a short. ePeHIOn) ‘but: no such, Pape have been re: 
ceived by the Department. ae go ice 
On December 10,1941, ie. Coiniieioner Aebsived a second: letter. 
from. the Idaho. State Forester. 2. "Fhis -was, dated December 6, 1941, 
’ and was:to the. effect that the. State no longer: had. any. aisterest: in . 
selecting the lands here in question, since a certain land exchange bill 
afiecting, the matter had failed: of passage. Accordingly, the State: 
was not opposed to. “the lieu filing made on‘these lands-on “May 3, 
1939.2”. ‘This. letter evidently refers to. the. application. by. Collins: in = 
the instant case. It does. not seem 1 to have induced a change i in the 
7 Commissioner’s S decision. i. 
Upon. examination of ie é aspol: ‘papers . the Deparenast finds the 
first specification | of error too. general to be accepted under the Rules 
of Practice. ‘Further, it-does not: find in the other specification or.in 
the cessation of the State Forester’ s. interest in-these lands or in these » 


. points taken. together ¢ any ground for disturbing the- Commissioner gS 


. decision that, to approve! this selection would be contrary, to the public a 
eae interest. . raat 
| ‘Rights like that: ae laine: are Sthday: controlled’ by. the: T aylor : 


a ca Act 3 and. the general withdrawal orders of November. 26, a mn 


= 19384, and ‘February 5, 1985, which in large part: implement’ the Ge 


~ ernment’s: current comprehensive policy of conservation and develop- a 


; ment of natural. resources. The public lands i in 24 States have. been 


withdrawn and reserved for classification in aid of ‘these. purposes. - 
“ But ¢ section 7 of the Pieals Act as s amended authorizes the » Perreney Gee. 


ee 2 See Conde @Alene 013862. 


.. The. act of Tune’ 28,° 1934 (48 Stat, 1269), as” amended by. the act bof Tune 26, “1936 7 
(49. Stat. tee a : ae ote o . 


278 DECISIONS | OF THE DEPARTMENT oF THE INTERIOR» ‘158 I. De ep 


: in his diection to litt the reaegetion on doctor jands to the “uli. He? 
- domain for disposal i in accordance with his determination of the most | 
useful purpose to which they may be. put under applicable public | 


. Jand laws. He may open them to entry, selection or location if he can 


z= classify. them as valuable, suitable or proper for the, particular type ic 
_ of disposal suggested. 


Tn this case the Secretary ae not find that the fags applied a 


are proper for acquisition in satisfaction. of the outstanding leu. right. — 


| set forth and therefore he cannot. restore them for selection. . In the. bal 


first place the lands cannot be fotind to be of the class and character 


a ‘required. by the acts creating these selection: rights. By the act of - : | 
June 6; 1900 (31 Stat. 614), selections were to be confined to “vacant 


- surveyed. nonmineral ‘public Jands which are’ Ly ect to homestead 


entry not exceeding i in area the tract covered - LE by the base Be - 


. surrendered. Since these lands have-been withdrawn from.all forms 


of entry and reserved as above described they: are not “public lands ~ | 
which are subject to homestead entry.” Nor can they be made such. Ss 


by. being classified as suitable for homestead entry. For they have — 
been found to. be essentially forest lands, valuable only for their - 
a timber and wanted only because of it. As appellant’s-own petition 


concedes, they are wholly unfit for grazing-or agriculture. | They are’ - ; | 
so mountainous, rocky, rough and ‘steep that even if cleared of their 


~ timber. they would be unfit for agriculture and impossible . of cultiva- 


tion. Such lands have not been. thought suitable for homestead entry  —~ 
| under past. administrative practice ® nor would a petition for such 
-- classification of them be granted. under the land laws as conten pa a 


dns understood and administered. | 7 
_ . Moreover, these lands are not. of the nonminer al” oe sania 
by the 1900 act, supra. The tract books note sections 13, 15 and 25 


of T.43 N., R. 2 E., B. M., as having a mineral élassification madein 
~ October 1899 and: approved March 26, 1901. But in fact all the lands 
here selected, those in sections 10, 12 and 34 as “well as those in sec- 


- tions 13,15 and 25, are among those unsurveyed Idaho lands which et 


on October 31, 1899, were classified as mineral by the board of com-: | 
_ missioners for ‘the Coeur. d’Alene land district under authority of the © 
act of February 26, 1895 (28 Stat. 683).” e Although certain classifica- 


4 Whenever by act of Ae Consrien provision is madé ‘for’ ‘disposal : of portioné of public 


lands of a designated class and -character, selection or entry thereof under such act can- 


not lawfully be permitted until the lands sought: to be: acquired. are ‘shown to. be of the 


class” and character subject to disposal thereunder. Kern av Co. en at. v. Clarke bode =. a 


Review, 1902), 31 L. D. 288, 300.. 


« § Winninghoff v.. Ryan, 40 L. D.-342 (1912), and. cases” cited. See also question 4 on | . 
Form 4480, “Report of Fraudulent Claim or Entry.” | . Rjakeg ih 


. United States v. Northern Pacific Ry. Co., 311 U. S. 317; 362, 364 (1940). ok 2 
‘. 7 Mineral classification No. o0ee ealko 2996, 2566, 2567 and 2568, in the National . 


Archives, _ * 
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tions ‘by commissioners aban under this statute hive been’ protested. e 


. by the Northern Pacific Railroad Company and others, and even by the | 
- Government itself, and in some instances have been revoked by the 


‘Department, 8 the mineral. ‘classification. just. described, which was i 


_ approved by the Secretary on March 26,1901, has never been attacked 
- or revoked. “Moreover, the Supreme ‘Coutt tag held that the: Com- 


: _missioner’s reports and the’ Secretary’ S. approval and acceptance there- 


oe of create’ a prima facie showing i in favor of the classification.® ° Ac- ms | 
: cordingly this particular classification continues in force as to. all 7 
the selected lands even though it has not been noted on the tract books — 


_in connection with sections 10, 12 and ace 10° Accordingly n none eof these : 


= lands would be subject to selection. | po 
Jn the second: place to permit, selection of these tracts Lelieved to be fae 
valuable. only for their timber, which has a very. substantial estimated. 
7 value, might mean. the immediate and complete liquidation of this 
a ‘part « of an , exhaustible resource in which the whole ‘people havea vital 
and paramount. interest as concerns ‘both: conservation and forest 


values. Against:a use of these lands SO contrary to the public interest. 


the Govartiment: has. no guarantee or protection under the'statute. 


- The Secretary; having 1 no authority. to restore these lands for a ‘dis- . - 
“posal potentially in such derogation of the conservation , aims of the _ a 
. . Taylor Act and of the withdrawal, As under a 1 duty to maintain the: a 


reservation. | | 
er Appellant. asserts thst rn cree are polatad and: Sonusced cn 
es a such are of no value:'to the Government and should be. disposed of. 
‘ Appellant speaks prematurely... Of the eight forties sought one makes’ ~ 
part of a considerable area of vacant land; five others would become _ 
isolated. if certain other liew selections by appellant were to be allowed. = 


| _ . but as yet. have not been segregated by his applications; and ‘only two 


are actually isolated. 11 "However, even if all the tracts were. > isolated, i 


i _B. See: Mineral Gontest No. 2179; ‘algo letter of March 3, 1909, Cominissioner of General. * _ 
~ Land Office to Register and Receiver: of Coeur. d’Alene:land office, approved by Secretary; 


| ; ‘March 38, 1909, Secretary’ cf ‘file No. 2-125, pt. ‘4, General Land Office Mineral Land ‘Classifi- | 
- cation, act of February 26, 1895 (28 Stat. 683) ; Lamb et al. v. Northern ee Ratlroad ms 


_ Co.,.29-L.-D. 102; United States. v. Northern. Pacific Ry. Co., 311 U. 8.. 317. 


. ° United: States.v. Northern Pacific: Ry. Co., 311.0. 8.317, 358 (1940); : . 
. 20 Section. L of the: act of February 26, 1895 (28 Stat. 683),. ordered. classiden tion’ of all 


= lands. within. the Northern. Pacific. Railroad “Company’s land: grant, and. indemnity . land 
grant. limits situate in certain specified land districts.. Section 3. ‘provided. that if the’ - 


ands examined: were. “surveyed; ‘classification. ‘should be by each. legal: subdivision } “jf -un- 
surveyed, by tracts of such extent. and within ‘such identifying natural or artificial bound- ‘ 


aries as the’ ‘Commissioners might determine and designate. | Section 6. provides: in part. 


as follows: “That as.to the lands against the classification whereof no protest shall have | 


_ been filed as. hereinbefore provided, ‘the classification, ’ when. approved - by. the. Secretary of | 
_ the Interior, shall be considered ‘final, except in case of fraud, and all plats:and records of — ss 
the. Local. and meaner ey land aueet shall be. made to Content ng auch , Obagsifiontion,* ae ua i 


> © supplied. JT . 
ou om See. 10, NEY NEM and Sec. 25, NE NEM: 
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ie sedans argument could ie no ee The ee ee no- 


7 authority | to release even, an isolated tract for a use oe patently 7 
might injure the interest of the whole people. — 7 


Finding the selection in question improper ‘for satisfaction of the ee 


e lieu right and contre ary to. the public interest for the. several reasons : 


stated. ‘above; the Department. affirms the decision of the Acting Ages 7 


sistant, Commissioner. of the. General. Land Office.” But in addition _ 


. upon. review of all the: facts j in this.case the Department i 1s: of opinion. — 7 


that it was in error in its decision of August 6, 1931, in A. 16060, in, — 


recognizing a right of reselection 3 In George L. Ramsey : in ponnechon. ~ 


a with Lieu. Selection. No. 1559. 


| ~The record ‘shows that. Ramey, made. his oneal. sophaitian to 7 
select, No. 1559, on. December 18, 1899; that for five years,. despite Te- 
peated notices served. on him. and: on J eremiah Collins, his attorney 


pe a, Washington, ‘he failed to’ comply with the regulations requiring 


posting and publication of the selection ;!? that’ on November 21, 1904, 
for this default the Commissioner rejected. the selection and. that on: 
November. 29, 1904, over three months before repeal of all’ forest lieu...‘ 
legislation by. the act of March 3, 1905, the case was noted on. the 


c tract books as canceled. and closed. 


If this action was erroneous, Ritiay was, not Sede ee . 
| Although the Commissioner’s letter of re] jection did not. invite appeal, . 


it was regular land office procedure under Rules of Practice? pub- 
Jished and. well known, to entertain any appeal filed within 60 days * 


| from the date of service of notice of. decision. Ramsey however did 
not appeal. s . 
‘There was. ‘another poeta of which: Ramsey might have taken 


3 advantage +o. evidence his belief that the Commissioner had erred. 


. ‘Less. than six ‘weeks after expiry of Ramsey’ s appeal period, the act - 
of March. 8, 1905, repealed all the forest lieu legislation.” It oe o 


certain interests by a saving clause as follows: 


| like quantity. of land may be made in liew thereof. . 


Provided, ‘That selections heretofore made in lieu of. lands. relingiistied to the oh 


. United States. may be perfected and patents issue therefor the same as. though | ge 


this Act had: not. been ‘passed, and if for any reason not: the fault: of the par ty” 
; making the same any pending selection: ‘is held invalid eee ae ecrion for a 


: ; But there were persons of whose interests this proviso » took: no Seceoune e;5 : 
These were, first, those who had made proper relinquishment of. base 


Tands t to the United States: but who. had. failed to make any: selection. : 


<a 


| Ec ininseractions of iecetibee 18, on 29' a D. 301, 393. 


saa Rules of Practice, July 15, 1901, Rules 81, -86, 31. L. Dz. 527, 539 ; Decehiber: 9, 1910, a 


Rules 74, 76, 39 L. D..395, 407-8; September 1, 1926, Rules. 74, 76, ‘51 L, D..547, 509- 
60. ‘See Code of Federal Regulations, ‘Tit. 43, Part 221. 
14 panes to 30 gave: under the 1910 rules. 


+ ee 
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av eae al and pve could make none , after. its “and: ce eo 


those who without fault on their part had seen their selections rej ‘ected’ we 
before’ repeal and who, having no. selections pending at repeal, had 2° 
= therefore no right of further selection. after it. Relief of these groups. oe 
| by: some sort. of legislation. was under consideration. i in the Congress ~ 


= : during 1906 and. 1907. To ascertain the extent of the need the. Senate. | : 


- agreed. to the Resolutions of March 19, 1906, and December 18,1907, 
S directing: the Secretary to obtain. and report to’ it. the names of the 


_ persons, firms and corporations in these groups and the number ch ae oe 


: . . ~~ aeres which each had conveyed or. relinquished to the United. States. 
_ _ Thereunder, if Ramsey could. properly contend. that. his. selection. - 
. had beén canceled ‘without fault on his part, it was open to him be-, — 


‘tween March 19, 1906, and December 18, 1907, to comply with the. 


| Secretary’ S Tnstructions!® under these Resolutions and thus place him- ae 


self among those to be benefited if the legislation i in contemplation 
~ should ‘be “acted. ‘Examination. of: the Secretary’s reports!® to the 
Senate shows Ramsey. among those who. had. relinquished: lands to the 
Government but had made:no selection i in lieu thereof before repeal. 1 
But his name does not appear on any of the lists of those whose selec- 


tions had. been ‘canceled without their fault’ but before repeal a and ae mae 


were therefore precluded from further selection. | 7 
Since Ramisey neither appealed nor took: advantage: = ihe Senite 
Resolutions to. place. himself in line for. relief i in this case and since 
no word of protest against. the decision was heard at any appropr late. 
moment .from Ramsey, Collins or anyone else’ alleging an interest''in 


this selection, it’ was reasonably to be assumed that Ramsey: had. 
recognized his own. ‘default i mn the premises: and had spss oae in 1 the a 


cancelation of his selection. Recs fg, Te Ege ee dy 
eo Thee assumption was-to remain. good fot! oT years: and: 4 aoe 


; a Then. on July 22, 1931). after a: lapse: of 328. months, J eremiah. Collins ~~ 


filed a. petition for the exercise of. supervisory. authority. He repre- | 
_. sented himself.as attorney for the heirs of E. C. Philbrick, alleged 


; transferee of Ramsey, and. requested for them a right of reselection. | 


2 ‘He also filed-a letter from Ramsey, who said. that. with the consent. of. tg oe 
ve these’ heirs he. was Feunesns oe for himself to re-use e the base ae 


535 L.-D. 8. ee =! et as ee ee eee ee 
16 The Secretary made seven’ reports ‘as. follows: “Nos. 1:2, November 21 and December 


4s ae 1906, Sen. Doe. No. 18,. 59th Cong., 2d sess., Senate. Documents, v. 2 (Serial 5069):; . Sa eae 
No. 3, February 20, 1907, ‘Sen. Doc. No. 832; 59th Cong., Oa SeSs., Senate Documents, Vv. 5 


- (Serial 5072); No. 4, February 21,-1907, Sen.. ‘Doe. No. 387, ibid. ; No. 5, February 25, 


- -1907, Sen. Doc. No. 350, ibid. ; No. 6, February 26, 1907, Sen. Doe.. No. 352, ibid. ; No.7, eh; 
- December 23: 1907, Sen. Doe. ‘No, 147, 60th. Cong., Ist sess., eens Documents, We 34, on 


(Serial 5267). 


Joc.) +. 2 Exhibit ik, ‘Sen. “Doe. 18, “supra, footnote 16 shows George i, Ramsey as. having, ue ; 
ee ay Jinguished 40° acres. _ | 


a, 6920594824. Ta 
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. : Jand ae io oe another slecron under: the acts of Ju une 24, 1897 7 : . 
an and March 3, 1905. ) ie ani 
The essential facts stated were as: follows: Ramsey, a bane presi- oa. 
| dent j in Helena, Montana, had no real interest in this selection andin 


making it had acted only in a trust capacity for the benefit of the 


: Collins Land Company of Montana. This. company had had full oe 
~~ control of the basic selection right in Lieu Selection. No. 1559 and 
_ had sold the right together with all papers necessary for land office 
filing to E. C. Philbrick of Eastern Montana. Philbrick had located. 


"the jands. selected but not long. subsequently. had. become mentally Meee 


. On J uly 94, 1902, he had died, leaving his property by will to his wire = © 
and a. daughter. The widow also had become insane and in a violent _ ra 
mood had killed. first her daughter and then herself. Surviving her. - 
a7 daughter, she had succeeded to her daughter’s interest in Mr. Phi =~ 

brick’s estate. Upon Mrs. Philbrick’s death, her brother and. three oe 
sisters took the whole. This succession. of tragic events, according. at 
+, to Collins, was the probable reason why i in the period covered by them va 
-— this location was “allowed to go by default. ua 2s 


The petition further set forth that “str ong and explicit showiries” 7 


of Philbrick’s interest in the selection had been presented to the land . ‘ 


ih ‘office by Sydney Sanner, attorney for the estate, and by Charles. Davis, a 
_ the executor, and that the latter had directed particular attention to 
the conflict. of a considerable’ portion of the selected land with the. 
grant to the Northern Pacific. Railroad Company. Notwithstanding — 
these facts, the petition asserted, the Commissioner had refused to ~ 


: - recognize Philbrick and -by ignoring the rights and interest of the — 7 


‘s transferee had caused his loss both of the money which he had invested | : 

in the right and of the lands selected. The petition therefore con- | 

- tended: that the. cancelation. was made in. error, without proper basis > 
- and j in contravention of. right and justice and it urged that the right 


—. of reselection under the act ‘of March 3, 1905, be granted - to the Phil- she 


a, brick heirs to redress the: wrong that had. been done. a 


~The Department entertained the petition and on August 6, ‘4981, Tass 
_ rendered its decision.’ . It. was of opinion that the General Land.” ws 
—. Office should not have ignored the several statements as to Philbrick’: Se 2." 
interest in the selection; that in view of the conflict with railroad 


~ Jands alleged by the eranetares? s executor it, should not have required | | 


Ramsey, the selector-of record, to post and publish the lands; that it — 
fe should have allowed the tr ansferee’ Ss executor to withdraw. the selec- an 
: tion and i in any event should. have. accorded him the right ¢ to appeal. ks 


aoe WA 16060, 1427318, filed. in Coeur @’Alene 013863. 
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; i‘. the * Depaitinent. “Tt therefore held that the selection ‘had cree a 


- .. erroneously canceled on November 21, 1904, and recognized.a right mo 
_ of reselection as existing under the act of: March 8, 1905. This it said 


a ‘might. be exercised. either by Ramsey or by the heirs of Philbrick in, a 
their own names on proper: showing of heirship. = ; 


The legal argument. implied, in the. petition’s statements ne ap- eon 
o parently adopted by the: decision. of August. 6, 1931, seems to be based - ee 
_ upon. the hypothesis that the right. of selection. under the act of 1897 ° 
may be transferred by way of. assignment: and. may be exercised . oe 
vis-a-vis the. Government by one other than. the owner of. the’ land © oe 

: _ relinquished ; in other: words, that this right i is a: floating right prop-. 
erly subject: to barter and sale. ~The Department’ considered this. io 
question in. the early days of this legislation and. decided that ifthe 


Congress had intended to create a floating right, it would have used 


. different language; that ‘the language used clearly negatived such © 


intention2® The Department - has therefore. consistently held’ that, | 
under neither the wording nor the spirit of the law is the selection — 


- right assignable. It must be exercised by or for the person who: re- 


| linquishes the land upon | which the selection is based. Thus no com- 
~ plications can arise by reason of floating rights acquired 26. assign: 
ment in advance of selection. , | go | 
~ According to the long line of: deciions, the 1897 act examined 
an exchange between: two: owners, the United States and the individual ; 
holding title to the base lands i ina forest reserve, and required that the 


transaction. of exchange: should lie between those two only. . Nothing = | 


"in the law could be construed as ‘indicating that. it contemplated: any 
different character of. transaction. The title to the selected. land. Was” 


_ inevery case to rest in the owner of the relinquished land and patent : 


was to issue only to such owner. ‘In the event of his death after his 
i -relinquishment to the United States all subsequent. proceedings: look- ma Ae 
— ‘ing toa completion of the transaction must be carried on in the’ name. _ 
7 of the ‘deceased owner of the base and if the exchange. were to be 
7 consummated the. patent: for: the eu lands. must issue in his name. — i 
Compatibly. with this: position the Department has: also held that the 
selection’ right may be exercised. on behalf of the. owner, of. the base Sate 


ne ands. by a duly authorized agent or attorney in fact, upon submission ie oe 


ae ot come tietiey, proof, of, his eer: But it has always refused to . aS 


7 e as 1, an opinion.. wre ania 26; 1898, sent a a TaeKbce of the Coiierena Secrsiary: Bliss Cs : ve 
a stated at ore _ the act of Tune: 4, 1897; does not brevige for the issuance of one in: bay ie oy Ee 
Pie ie form.’ “See 28 L. ‘D. 472. : oc ; eh 


- 


mFS 4 


3 The Department must deal directly. with its own aude. with: the persons 

oe with: whom it contracts. ‘It cannot undertake to. follow the: transfers Gf: the . 
grantees, and to settle : quéstions that may. arise upon such tr ansttS but must 
. leave: such matter for determination. in the. courts.*: 7 ee 


"This. interpretation of the Government’s relation to those. exercising 7 
| “the selection right does not imply that an owner contemplating an | 
an exchange. with the Government may not privately contract in. advance _ 

7 of patent to sell his interest in the selected lands. It-does mean how: _ 
ever that his transferee has no privity with the Government and can’ 
_ make no demands: upon it.. Further, just as one who purchases. an 

2 equitable title while legal title remains in the Government. takes 
a ; and. holds it subject to ii equities. upon it in the-hands of. his vendor, — 

_. the prepatent purchaser of a right in selected lands has no better — 

_ right or standing than -his vendor, the selector. He is charged with. 
- knowledge of the law and he buys subject to- the risk that the land — 

- ‘depar tment may for cause cancel the selection.. In such event he has 

no resort to. the Government but must look to the courts for such 

| redress from his vendor as the terms of his contract. may afford.”? 

Fr om this review it is clear that however complete and convincing _ 
inight have been the evidence 23 alleged to have been presented to the 
a land. office that: Ramsey, or Collins, had sold his interest. in the selec-. 

“-- tion to Philbrick, the Commissioner was under a duty to ‘deal only _ 
with Ramsey, owner of the base lands:and selector of record, and not. 
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~ recognize an ¢ assignee. 20 - Ty this it: ie but followed a ‘principle well Haw: 
established in earlier Jand law that— | | ee 


with the alleged transferee. It-is clear, further, that both. J eremiah » } 


~ Collins, attorney: of record for Ramsey, and the Philbrick estate were 
+ charged with knowledge of the legal principles above set forth. Be- ~ 
-.gides, for about a year and a half before the’ selection was canceled, — 
the. estate had been in correspondence - with the Commissioner and not 
| only was in possession of complete. official information concerning the - 
; selection : ‘but was upon express notice that Philbrick was: not the | 





; 2B sae Hyde (On Review); 28 L. D. 284, 286 (1899) : : Jona Ke. ‘MeCornack, 32 L. D. 


July: ys 1902 (81 L, D.. 372). 


- 2, SSR, M.. Chrisinger, 4 Ji. D. 347, 350 (1886) : wes P. Cogswell, 3 L. ‘D. -28, “99° (1884) ; ae 
_ -Margaret 8, Kissack, 1 C. L. L. 421 (1880). oo 
. 2 Smith v. Custer et al., 8 L. D. 269, 278 (1889) ; : ‘Boone v. . Chites, 10 Peters 17; ‘Root oe 
ov ‘Shields, 1 Woolworth. 240. Ee 

 . 8In point of fact what. the petition referred to. as “evidence”: and eieene. Solicit = 

; : showings” that. Philbrick was. the real party in interest was only unsupported assertions 
ae “and conclusions.* The land office never, received any legal evidence on this point, “See 
» the. letters and papers. in Lieu Selection No. 1559, National Archives. 


ere, 


- 578 (1904); - Albert L. Bishop, 33 L. D. 139.(1904) ; Heirs of George Liebes, 33. D. 458 

_.and 460 (March 10,.1905).; F. A. Hyde and Co., 33 L. D. 639 (June 21, 1905) ; Hiram M. 
‘Hamilton, 39-L. D. 607 (1911); Mar tin. v. Patrick, 41 L. D. 284. (1912) ; Hammond Lumber — 
-Co., 46. L.°D. 479. (1918); Hiram M. Hainilten, Intand Lumber and Timber’ ‘Company, 
Transfer ee, On. Rehearing, 50. L..D,: 504 (May 26, (1924); ; warogranh 19, Instructions, of. . 
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- : Selector of recor d. and that his estate ‘could not be recognized by. the —" We 


_Tand office. 


In view of the statements eae the explicit: inegeasic given ‘to i” 7 
- the land office, the facts bear some review. In J une 1903. the attorney i 
for Philbrick’ s estate, Mr. ‘Sydney Samner. of Miles City, had inquired = 
. the status of a selection which his testator was said tohavemadeand =~ 


which was believed to be No. 1559 but about which no data had. béen 


found in ‘his papers. ~The Commissioner promptly. advised Sanner | 
that Selection. 1559 had been made by Ramsey; that there was’ ‘no a 
power of attorney from Ramsey to Philbrick or anything to show that a ® 
~ Philbrick was a party in interest; and that the: sole appearance of. ra 
~ Philbrick’s name in connection. with the: matter. ‘was on a nonmineral a Sees 
affidavit which. Philbrick had executed on December’ 18, 1899. 4 He os gtk 
also gave ‘Sanner complete details: about’ the. application, the Jands ee 
selected and the defaults of the selector. to date, namely, his failure ante 
to. describe certain unsurveyed lands. in‘ terms of future surveys ‘and oat 


os to give notice of the selection by posting and. publishing. - 


The estate: attorney. did not answer this letter nor aid’ a eremiah as 
“Golling make any explanation on behalf of ‘any: party, although hee ss. 
was. ‘apprised - of this as of: every. other proceeding i in the case. As | 
year later, however, on. July” 16, 1904; Mr: Charles Davis’ of- Miles” a 


- City; representing himself aS: enn or the estaite, applied to with: | 


draw:the selection: in. order that he might try to recover for the estate a 


the funds invested therein. He made no reference to Sanner’s inquiry » 


-- or to the Commissioner’ S. answer but by affidavit filed with the register - i 
- . set forth his lack of success in locating and. posting the selection 7 - : 

Some of the tracts he said: he had found to be within the grant limits. oy 

of the Northern Pacific Railroad Company. Others he could not. find bree 

at all. He also stated that: upon. presenting these facts.to the cour a 


having jurisdiction of the estate he had been directed by. the court—_ . 


, 2 ot to: aiesose of ie: estate’ S said interest 1 in said matter by wwitharanwinig: i 
| ‘said ‘application, or othe wise, and taking such steps. as may be appropriate. in ora. 
‘the premises’ a secur ing for: said estate. the ee invested. therein by os ae 


- deceas ed. - " [Italics supplied qT 


| “Oia oad no proof. of his pono as. executor. “Nor did. : A 
he ‘submit any. identification. or description . of:the tracts in. conflict eee: «ee 

“with the railroad. grant. or of those.;which he. could not. find. He ma sae 

referred to’ “annexed. schedules” and. to “the record. of the proceed- Coe 


ee ie ngs ‘in the matter of, said estate hereto attached. av | [Italics supplied. fie | 


oe 4 Actually. the file (L. s. . i659) sgntained two nonmineral affidavits, the second executed ae ee 
io on February 20, 1903, by_ George Scheetz of Miles-City.. 


. 8 The. District Court. ‘of: the: Seventh. J Sted ‘District, of the State. of Montana in and ~ 
“tor the County of Rosebud, . ae a ; 
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| But no ‘auc papers. were: ae to ‘the affidavit. Nor were es — 


received at any subsequ2nt. date. The register’ S letter transmitting 3 _ 


the affidavit suggested that proof of the executor” S uae to ae > 


omight follow but it never did. 


a The Davis application to withdr aw 7 the selection, eee thr back . oe 
=e the register on July 16, 1904, was answered through the register on 
oS uly: 28, 1904, by a letter reviewing the whole matter. The Com- 


missioner again advised that there was no. evidence i In the papers to. 


es . establish that Philbrick then had or ever had had any. interest in. 
the selection save. as affiant of a. nonmineral. affidavit and. that; in all 


‘the circumstances the office could recognize only Ramsey as concerned ee 


7 wath the requirements 'of the case. He therefore insisted upon Ram- 
 sey’s compliance | with the regulations for posting and. publication 


within. 60 days upon pain of cancelation of the selection without 
_ _ further notice. On November 21, 1904, he canceled the selection for 

~ Ramsey’s default. On. November 22, the case was closed on the tract : 

books. — ? She, Bit aes ee ie. : 

This whole. action: Tee the: Coniiasioner: was actly in accord ee | 
the Department’s construction of the statutes as. ‘above. outlined.‘ In 
the first place, since the Government. had no privity with Philbrick . 
and no duty. toward him, it is difficult to see what. error the Com- 
missioner committed in declinine to deal with the transferee’s estate 
“in the stead of the selector of record either as to the selection gen- 
erally or as to any particular phase of. it such as the. alleged conflict 


of some tracts. with the railroad grant. The Government’s business fg 
was with its offeree, not his. transferee, and the Government was 


‘under no. compulsion to. deal with the latter as to anything. In the 
second place, it was proper for the Commissioner to require publica-- 


tion and posting under the Instructions of July 7, 1902, 31 L. D. 
872. Notice of ‘the requirement. was duly received and: receipted for . 
. by Ramsey himself at his record post-office addiess. It was Ramsey’ S| 

~ duty to-comply with the regulations but he failed to do so. The 


cancelation of a selection i in such cir cumstances has been held to be a 
an regular and proper and to be the fault of. the selector. 26. : 


_- Thereafter nothing further was heard from the Philbrick ene 7 
a although it was the executor’s privilege to appeal from the Com- | — 

- missioner’s decision, had he so desired.2? The Collins petition spoke. ot 
of the Philbricks : as. having allowed this selection. to. go by default. - 


and. sought to excuse it. Referring to the successive deaths. of ‘Phil : 


_ be br ick, his eee and his ee its exact. Faia ie was s the following: he 


® Santa Fe Pacific R. R. Oo. et al., 40 Lis D. 360. (911). | “3 7 ae 
Rules 74 and 78, Rules of Practice, 51-L. D. 547, 559, 560; 43 crR 221.73 and 221.77, 


“ 
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| oi the period « covered: icy these sad: events, it is no wonder iniportant. business “ ae 7 
— of the ‘Philbrieks received no consideration. and in “particular. that this scrip. 4K 
: location was. allowed to go pe ‘default. ; | : 


"Although the point i is of. no , ultimate: consequence « one 5 way or: r the : we 


7 a other, it. should be observed that: the. facts do not support this con- — con ‘ 
clusion. ‘Philbrick died on July. 24, 1902. Within. a year, as has). 
° been seen, Sydney. Sanner, the. lawyer. for: Philbrick’s: estate, and | 


| Charles Davis, ‘its. executor, concerned. themselves with. this niatter - | 


= _and obtained information about it... From July | 1908. to July 1904 


the executor, believing it to be the estate’ s duty to perfect the selec: ae 
| tion, tried to meet the requirements but. had to. report failure to the — 
court and to the Commissioner. On J huly 28, 1904, the Commissioner. _ 


ae 3 correctly. made clear to Davis that the obligations: in ‘the. case were 


Pe Ramsey’s and that only. Ramsey would. be. recognized: . Thereafter, : 


do so. | Pode 
a Dt ane Aone ol af should. be ae thet; in. sappliiig: for ihe oat ae 
s ee reselection. for. the Philbrick heirs. neither they. nor. their attorney, ° 


on Davis. did: not: ‘pursue the matter further. with. the - Jand office. . “He 


| did not. protest the Commissioner’ Ss explanations... Nor did. he. take i. 
an appeal after cancelation on. November 21, 1904. 


- "This. course. of. action, followed. in: the period. frei ae 1903 ; to. 


- tondey. 1905. by. the executor of the E. Ce Philbrick estate, can | 


‘scarcely be characterized. as neglect or ‘default. - Nor can it -be at- 
tributed to- preoccupation with the. tragic” deaths: of Philbrick’s 
‘ daughter and. wife,. as. suggested by the Collins petition, for. those | 
deaths did not occur. until July 17; 1910, nearly SIX: ‘years. after cane 
~~ eelation. . ‘Instead, the course pursued. -was: logical. in the circum- - 
_ stances. For upon. receipt, of the: Commissioner’ s firm letter of July — 


28, 1904, Davis. could. scarcely. continue to. regard. compliance with — 
the. ‘regulations as. the estate’s responsibility. . In. addition it must be ~~ 


remembered that. since the estate’s attempt. to withdraw. the selection : 


 had-failed, Davis was under the court’s alternative order?8 to proceed. _ 


oe otherwise? to secure the funds. which: the testator had invested: in _ a 
- the. selection. The record. does not indicate whether. he proceeded Foo 
-- against: Ramsey and the Collins Land. Company. either in or out. of -- 


the local courts., But.it seems unreasonable to assume that Davis. 


~ would not: make. some effort. to, obey the court and take the other e a se 
ts steps’ appropriate + in the Saas if. Ae. was in a. Tegal Position, to re es 


Collins, made. any showing -that none of the successive: Philbrick - - 


- - interests had been recompensed in any way from any source.whatever 


: uf 208 fhe: Joss of the original. i investment. alleged to have been n made i mn. Pee . 


| ache ‘28 supra, Per vs eae 
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Ane this eis selection. Nor a Collins coed thet mrs Collins Land te 
we Company had ‘not retained the purchase price of the selected land ee ie 
ica ‘paid. to it by the decedent. , a ee 
Indeed the. statements . presented by Collins’ aad eres fs a 


~~ whol ly unstipported’ by ‘affidavits or documentary - evidence of any ae 


- soit. Although both asserted that in. making this petition they. acted 4 
under’ the authority | and with the: consent of the’ Philbrick heirs, — 


.. neither-of them filed any evidence of such’ authority’ or consent’ or’. © . 


thade- ‘any showing that: such. heirs would benefit by the right of: pac. : 


selection should it ‘be granted to. them. “Again, although Collins: : 
designated as the Philbrick heirs three sisters and a ‘brother of Mis. | 


Helen Howard Philbrick, widow of E. Cy Philbrick, ‘namely, Grace : 
‘Hlatris, ‘Reno; Nevada, ‘Beasio Hout, Etna, Montana, Annie H. Van 


Hon ny Miles City, Montana, H. M. ‘Howard: Miles City, ‘Montana, he . 


: -. filed:tio“evidence to show that these ‘persons were such heirs or that. 
they were or had been. the only Philbrick heirs or that they were alive oy 


- atthe date of the: petition.” ‘There was ‘neither certified copy nor 


ae abstract of E. C.: Philbrick’s: will: of the deer ee of distribution of his. 


estate; or of the: pr roceedings © regarding the estate of either Phil- | 
| brick’s daiighter or his wile, Helen Howard Philbrick, or — - 
: thie distribution, thereof. a ee ae 
“The petition was farther’ defective i in + falilinng ie anc viliat emer- 7 


sey newly arising after 27° years: of acquiescence by all parties 1? 


-. the ‘decision of. November 21, 1922, suddenly demanded the exercise 
OF supervisory. power. “Yet “positive. showing of extraordinary emer-. 


gency or exigency” is a basic requirement for the consideration of. 


nn ‘such a-petition under the rule.29’: Nor in seeking” the right’ offurther 


a . selection: did the petition. apply’ to select rp) aioe tract of land 
Rie. id required by the Department’s rule.30: 


‘On the whole it’ would seem that there’ was 5 little or “ho peer ie 


eae : entertaining this petition or for exercising supervisory authority con-_ 
-eerning it.” If ‘the several well- established: rules of construction and 
a practice above described were to' be followed, neither Philbrick nor his 


/~ oe estate could be considered as having had any claim upon the: Govern: _ : 
iment. at. any: ‘time,’ whether in 1904 or in 1931. Nor could ; a right: OLS — 


“a ‘eselection be: thought to exist in Ramsey, since his case was. “proper Ly: | 


ie | closed. before repeal on March 8, 1905, and his selection was not pend-. | “ 


. dhe on that date. Further; ‘since Rarasey’ s selection was canceled for a . 
his fault’ in: failing: ‘to ‘comply with the publication requirement, he. - 


a -avould be barred under. the ‘proviso of the repeal act from. using his 5s 


eo - = oe land ; as base for a further selection.’ ae pe ae 


“a9 mule 85,. Rules ‘of ‘Practice “of ‘Saptenuce’ i: 1926, as. amended, “BL i D. ‘347, 561. 


a. 2 80 John A. Eddy (On Rehearing, 1919), 47 L..D..109, Att, ao OU phetete se teen cee 


ep at Santa Fe pide Re. R. Co. et al., 40 L. D. - B60, 361, 362 (1911): es ig a ale Br ce dnl 
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Minaiye even iif all these principles. were to be ignored, the right ore, a 


7 : a reselection could not be-held to exist, for the statutory reason for an | 


| exchange of lands between Ramsey and the United States had ceased. : ; et 
to exist. “The forest liew legislation of June 4, 1897, for exchange of Pier 
lands inside forest reserves for lands outside. had reciprocal purposes, ae. 


namely, to give the Government exclusive control over all lands within : 


-_ forest reserves and-to relieve persons whose lands became imprisoned ee 


in them. . By 1981 these purposes had here been: accomplished i ina: 


manner other than that of exchange. The lands to be offered by x 
_ Ramsey as base- for. a new selection were. ‘situate within the Sierra. a 
. Forest Reserve on October 6, 1899, when ‘his deed*? of October Om 
1899, reconveying them to the United States was duly - recorded in 
Kern County, California. They were later transferred to the Kern | 


| National Forest. and then to the Sequoia National Forest. ‘But Pat . a ey es 


were eliminated. from the Sequoia by. proclamation: of December. 5 | 
1917 (40 Stat. 1726). oa rr 
 At-that time Ramaoy’s selection tad been. canceled. for B years. — 
‘Throughout that, period and for 14-years longer he did nothing to- 
protect. or assert the right which the 1931 petition endeavored: to 


~ elaim. In 1917, midway i in this laches of 27 years, there occurred a 

fundamental change in the character of the offered lands: Their 

- Joss-of ‘the sole attribute qualifying them for exchange thereupon Mes 
~. made it inequitable to permit even a sound claim. to be enforced. 


A gainst, such a contingency the Department. had pele warned ° 34 and : : 


_ ° its Instructions of March 6, 1900, . specifically statéd : 


“Additional selections of lands. in ‘satisfaction of: relinguishments preci _ 


* “made” will be ‘subject to all changes occurring. in the. meantime both in the ©; 


| reservation boundaries and in. the law governing the ‘Night to make selection - 


ve of- liew lands. . 


Because of all the foregoing S de rens it is held iat no ri ight ea 


7 : : of reselection exists either 1 in George L. Ramsey orn the a of E. 


82 tie. base was. Tm 28 Se ‘R. 32 E.; M. D. M., California, See. 21, Nu. i ee 
This 320-acre tract had Geen among lands granted. by the United States. to the: Souther n 


Ss “Pacific: Railroad Company. by letters patent. of. May 25, 1896, and -were part of 20, 000. ak 
~ .aeres deeded. to George L. ‘Ramsey by the company on July -10, 1899; for $65, 000. “When - 
‘this. base was reconvey red to the United States by Ramsey on October’ 2, 1899, it was... 
transferred not by itself but as part of 4,720 acres conveyed :to the United States by: 
-Ramsey’s single. deed. oF that date; all as base for lieu, selecuions to be made. from time ae 
ae to time in the future. 


- The abstract of title for 320 acres. of base. in Selection No. 1559 was. Saale part of the 4 


eaaral abstract provided for. the ensemble'of 4,720 acres conveyed. . That general abstract. G2 eA 
‘was first filed with. Selection No. 681 and is. now to be found in the same file ‘as tlie CO 


lective deed; namely, Helena: 0273. See therein letter of ‘Jeremiah Collins, Attorney for 2 


fae Ramsey, November. 22, 1902, explanatory of the form and transmittal of abstract. 


— *B. ‘Honey Lake. Vattey Co, et at., 48 L. D. 192, 195 see : canner Vi: Cadwell, 145 v. 8, 
868, 373. 

$$ William 8. Tevis, 29 T D.. 575, BIT (February 2 28, 1900). 

as 29 L. D. 578-9. 


. ey, * a! ayer i if xf . 
ate ; ‘ 
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7 | C. Philbrick on the basis of the land ann tio the United toe” . . 


in Lieu Selection No. 1559. The departmental decision of August 6,0 


~ 1931, A. 16060, in that selection i is hereby recalled and. vacated. The ; 


| Commitee. of the General Land Office will send a ‘copy of this — ‘ 


decision to each of the persons mentioned in the Collins petition as 
_. the heirs of E. C. Philbrick and will take the requisite steps to re- 
-. turn to the party entitled thereto the title to the base land in Selec-. 
tion No. 1559 in the manner authorized by the act of April’ 28, Pore 


(ch, 219, sec. 6, 46 Stat. 257, 43 U. S.C. sec. 872). 


As before: stated, the decision of the Acting Assistant Commissioner - 


of the General Land Office’ pelpane theapplication to select i in ste 


d’Alene 018863 1 is affirmed. 
| Affirmed, 


ane “MOTION FOR REERARING 


; Ou oe 26, 1942, ‘the Department affirmed the Gost rand: = 
Office decision which had rejected the application in Coeur d’Alene - 


7 013863 by Ted E. Collins of the Collins Land Conipany i in Helena, = 
Montana, to make forest. lieu selection of certain Idaho.lands. In ~ 
| ‘addition, the Department. recalled and vacated the departmental oe 


a decision of August-6, 1931, in A. 16060, which. had accorded the re- — = 


= selection privilege hore sought to be exercised, and it held that in the . 
+ premises no right of reselection existed. . Collins through his Wash- 


. ington attorney duly moved for rehearing. Later,. after extensions. - ; 
of time, he filed through his Montana attorney. an informal Paper: “a 
intended as brief and argument in support of the motion. a 


These papers together present no controlling question that was not — 


fully considered when the decision complained of was. prepared and — 
they” make no affirmative showing that its conclusions were ‘clearly - 
_ wrong. . Hence the motion might “well be dismissed without further - 


| 7 consideration. - ‘However, considering the complexity. of the subject en - 


- matter and the very considerable confusion obviously existing as-to 


- how this nearly forgotten. exchange right is affected by the amenda- _ 
tory and repeal forest liew legislation and by the Taylor Grazing Act, 


~ the Department deems it useful to review here in relation to the facts a 


of this case the well-settled departmental interpretation of these laws.. 
~The complicated. facts in this case were presented atid discussed in 


- - detail | in the decision’ of December 96, 1942. But for convenience of _ 
reference they are outlined here as nie On May 8, 1939,Ted E. 


_ Collins of the Collins Land Company of ‘Helena, Montana, as sub- 
stitute attorney-in-fact for George L. Ramsey, filed application, Coeur 


ae  @’Alene 013863, for a forest liew selection: under: the acts of June: 4, 


1897 (80 Stat. 36), and March. 8, 1905 sch Stat. ay ‘With i it was | 


 1G0bb v. Crowther, 46 Ti. D. 73. 
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e By fe neck for clasaificadién of the land aus section 1 of the Taylor . : : es 
_ | Grazing Act of J une 28, 1934 (48 Stat. 127 2), as amended by the act ° | 


of June 26, 1936 (49 Stat. 1976, 43 U.S. C. sec. 315f), stating that. the a 


vee lands were valuable: only for their timber and were wanted for that _ a 


: ~ purpose for the benefit of a lumber company, Potlatch Forests, Inc. . 


- -They were not: included. within a grazing district:and were. described eae 


as follows: T. 43 N., R. 2 E., B. M., Idaho, Sec. 10, NEY, NEI4;Sec. | 


19, SW, SW14; SE1/, SEI; Sec. 13, NW1, NEA; SEY, NEY on 


i - See. 15, SW14 SEW; Sec. 25, NEW. NEY; Sec. 34, NWY%4 NEY. 


The base offered. for this selection: consisted of. 320 acres in. T. 28: S., | 


. Z R. 32 E., M. D. M.. , California, Sec. 21, N14, and had been among lands ~ 
granted by. the United States to the Southern Pacific Railroad Com- - 
"-pany in 1896 and by the company sold in a tract of 20,000 acres to. ~ 


| George L. Ramsey on J uly 10, 1899. On October 2, 1899, this-base — 


‘was situate in the Sierra. Forest Reserve: and on. that. date was Tre- 


- conveyed to. the United States by Ramsey as part of 4 720 : acres which . 


_. were deeded by a single instrument. and which were to be offered as _ 


base for forest lieu selections of varying quantities to be made from | 


time to time subsequently.” ‘At the ‘request of the Kern. County 


Abstract. Company, t this” deed was recorded in Kern County, Cali- 
- fornia, on March 17, 1903.: After various transfers from one reserve - 
to another, the base lands were finally eliminated from the Sequoia — 
National Forest; ny proclamation of December 5, 1917 o Stat, | 
1726): : "4 
On December 18, 1899. , Ramsey ciesareaded t ike holes section desetihed | 
. above as base for ion Selection No. 1559.4. During five years there- 
- after, despite repeated notices served on him and on J eremiah Collins, _ 
| president. of the Collins Land Company, who was Ramsey’ s attorney 


in Washington, Ramsey failed to comply with the. regulations. rei 
_ quiring posting and publication of the selection.® ‘During this period Ok ee 
the estate of E. C. Philbrick, without proof of. authority, sought recog- 
_ nition as the real party in interest in the selection and alleged that 
2 part. of the selection was in conflict with the grant to.the Northen. .  ~ 
Pacific Railway. Company. ‘The Commissioner of-the General Land 
Office explained that he had authority to deal only with Ramsey. «| 
» Subsequently, on November 21, 1904, he rejected the selection for -. 


oe. - Ramsey’ s default in failing to post and publish the selection. “Ramsey es. | 


did not. ae On March 3, 1905, when. all forest Jeu. legislation ae a 


3 This practice was y aubeeduentty criticized by. the: Dapaxenedt and. terminated: ag. errone- 28 7 


| ous and unauthorized. Wiliam Ss. ‘Tevis, 29 L. dD. (BTB; Instructions, of March: 6, ane 


oa 29 L. D. 578. 


8 Decision of December 26, 1942, supra, Dp. 289. . 
. _ * Forest Lieu Selection No. 1559, in National Archives. . 
3 _ “V Instructions of December 18, 1899, 29 Li. D, 391, 393. 


2090 “DECISIONS or THE DEPARTMENT OF THE INTERIOR 1581. D. : | 


Te a al by ce ce tof that dite (33: Stat. 1964), ae Siaice had 


_ for several weeks been noted on. the tract books as s canceled and closed | 
| and was no longer pending. a 


 Twenty- seven years later, on =i aly. 29, 1931, Ramsey’ S. ‘attorney, | - : 


J eremiah Collins, filed a “petition for. ne exercise of. ‘super visory 


| -authority,® | requesting’ the right of ‘reselection under the proviso of 

the repeal act of 1905 for she benefit, of the heirs of E. c, Philbrick. are. 
Collins alleged. that Philbrick had been transferee of Ramsey’s selec- 
tion interest. He represented himself as acting for the alleged heirs; - 


~ but he submitted no proof of their heirship, a his authority. to “act oe 


_. for them or of any emergency which after so many years could re- _ 


os quire this proceeding. ' The Department nevertheless entertained the © 
petition and by decision of August. 6, (1981, held that the cancelation : 


of the orginal selection had been. erroneous and permitted a reseleo- a? 


tion to be. made under the repeal proviso. 


Eight years later, on May 3, 1939, Ted Ez Collins, son of J sreniial i 
Collins, sought as substitute attorney- in-fact for Ramsey to exercise - 


- the prvilete for the benefit not of the Philbrick heirs but of Potlatch. 

_ Forests, Inc., filing the instant application, Coeur d’Alene 018863, | 
and a copy of the decision of August 6, 1931. In pursuance of that 
decision the General Land: Office. entertained the application but con- 
cluded that. to classify the. desired lands. as proper for selection, 
under section 7 of the Taylor Grazing Act, would not be in the public 
interest, 1t being reported that these iad were timber lands, unfit 


for grazing or agriculture, and. that they might possibly be selected. ° 


| by the State of Tdaho for inclusion within a ‘State forest. The Act-- 

ing Assistant Commissioner therefore rejected the application ny 

decision of December 19, 1940. : 
Upon Collins’ appeal, the, Depar tment reviewed the entire basié 


eeconn: 8 In consequence of its inquiry, the Depar tment by a detailed 


decision of December 26, 1949, afirmed the Commissioner’s rejection 


“Of the instant application, reealiod and vacated the departmental 


decision of August 6, 1931, in A. 16060, and held that no iad of ee 
reselection existed. i 
Br iefly stated, the principal g areunds for ‘this decision. ‘were as ol 
~ lows: First, on the assumption that. appellant had a valid right of | 
~ reselection,: the Department held that the lands selected. were not 


“proper for acquisition in. satisfaction. of a lieu. or exchange right,” 


as required by section 7 of the Taylor Grazing Act; becuies: in char-- 


’ acter they did’ not meet pean of the TO est Tea laws? that a 


e 6 4427318. Pa Bua an 


tA. 16060: 


_ #Korest Lieu Selection No. 1559;'1427318; A, 16060; and Helena 0273.2 
9 The act of June. “4, 1897, (30. Stat. 36), as amended oe the a ot June. 6, 1900 (at 
. Stat. 614). . : | . | | 3 
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| Re tands be feacani ‘surveyed jonmineral public ads which’. | 


are subject. to homestead entry.” As. lands valuable only for their — ry ot Ss 
oa timber they could not: properly be classified as subject to homestead Ping eat 
= entry. As withdrawn forest lands affected by a public interest they 

could not be restored to the status of public. lands ‘since. ‘disposal of -: 
them might mean immediate liquidation of-an exhaustible: resource a 


in derogation of the conservation aims of the Taylor Gr azing Act’ 


and ‘of the withdrawal order. Finally, having received from com- ae. 
missioners appointed under the. act. of February 26, 1895. (28 Stat. 


683), a mineral classification which had been. approved by. the Secre- 


tary and never revoked, these lands while perhaps in fact nonminer al . 
as required were nevertheless prima, facte mineral lands. | 


Second, the Department. held that appellant had no. valid. ight of. een 
| reselection. It considered that the decision of August 6,.1931, hold-. . ~ 
~. Ing the: Commissioner of the General. Land Office in error in refusing SS HON 
to recognize the. Philbrick estate-and in canceling Ramsey’s selection: 0° 2. ¢ 
. for his noncompliance with. the regtilations, had overlooked the well-— 2s 
_ settled interpretation | of the forest lieu selection laws as creating an. 
exchange right, not scrip, and also the long-standing rule against ‘ 
o 3 recognition of an assignment, or of an assignee | of a selector. ‘Itheld _ 
a that. the. Commissioner had acted: correctly in 1904 and that since he 
had. regularly and. lawfully canceled the selection for the selector’ See 
fault and before repeal. there was no selection pending on March 8, | 
1905, and no author ity in the Department t to grant the privilege | of See i, 
rege reselection. under the repeal proviso. a ee 
: ot hard: the Department: held ‘that. even re a valid ‘right er ree a 
= ‘selection. existed. in Ramsey on March 3, 1905, none existed. in him 
- on. May 3, 1939, -when this application. was filed, or even on “August — ye 
6; 1981, when the. departmental decision assumed to accord it. For | 
"Oi December 5, 1917, : appellant’s laches aside, the base land had been 
~ eliminated from. the forest reserve. within which it had. been included 
-and the statutory reason’ for: an exchange had. thereupon ceased to- 
exist, a-risk implicit in any delay i in the’ making. of-a selection after 


the ae ofa relinquishment.. “Accordingly, the Department vacated 


the 1931 decision and held that. no. right: of. reselection existed. 


The several specifications | of error assigned i in. appellant's Seotion: . 


will appear: in the course of this decision and need not.be set forth .~ 

43 here. eis’ to be noted now however that’ most of these. received no 7 
attention in the discursive paper later filed nominally as brief. and: a aoe 
- argument in their’ support. Despite its title that. paper is not cast. — hoses 
ae te a. brief and does not address. itself to the grounds of the motion 
but. informally advances its own interpretation of the statutes in 4, 
aoe question’ ai and of the decision’s errors in regard thereto. The @ Paper oe 


oe tad PR. oe 
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cites | no. catherine for its positions. ‘It takes no sesoune whatever | 


of the departmental instructions and regulations. implementing the | o 


: statutes, of .the many reported decisions interpreting them or of the. | 


a facts, the law or the citations presented i in the decision complained ace 
| OE: As to: the basic facts, several striking misstatements suggest that ~ 


the. paper must have been prepared without reference to any file or : 


* -Tecord. ’ In the circumstances the Department will limit its discussion 


¥ ‘here to the. basic misconceptions of the two papers together and to a 
the. statutory controls presently existing in the premises. - 
_ The forest: liew selection statutes here involved are the.act of Ju une . 


7 “ 1897 (30 Stat. 36); the amendatory act.of June 6, 1900 .(31 Stat. 


- 614); and the repeal act of March’ 3, 1905 ae Stat. 1264). The ae 
: relevant part, of the 1897 act is as follows: | , 

Phat in cases in ‘which a tr act. covered by an’ unperfected bona fide aink or 
by a patent is included within the limits. ‘of a public forest ‘reservation, the 
setiler or owner thereof. may, if: he desires to’ do- so, relinquish the tract to the 
Government, and may select in. lieu: thereof. a tract. of vacant. land open to 
settlement not exceeding in area the tract covered i bY. his claim or patent ; aie id 
[Italics supplied.) ? | ee 


AS. to this statute, a. ‘fundamental: ‘point to he noted: is 5 thad accord-_ 
ing to-a long line of decisions the act, contemplated an exchange 
between two owners and that nothing 1 in it can be construed as indi- 
cating that it envisaged any other or different: character of trans-~ 
action. ‘From. the beginning however. dealers. and speculators in 
. public land rights have persisted i in treating the exchange right as_ 
scrip, a floating , assignable. right, and: have made persistent efforts - 


= Sto persuade the Department to this view. “But the Department. early 


— decided that no floating right. was intended by the Congress ; that 
= this law does not provide. for the issuance of scrip in any form or - 
- for. the certification of a right. of selection; and that to speak of a. 
“scrip right” or “serip land” under this legislation i is inaccurate and 


- ‘tends to: confuse and. mislead. 


Under the act the Devaeeneich had: no. ) power to prevent assignment | 
and. scrip treatment of the exchange right: by its owner ‘such as-it — 
later received: in connection with the right of selection and second 


; _ entry granted to settlers and. entrymen on Baca. Float Numbered © 


: i pres In the State. of Arizona. i it oud not require pppneante i‘ 


. Sain the act bt July 5, 1921. (42. Stat. 107), for the relief of settlers ana entrymen on! 
Baca Float Numbered’ Three, in the State ‘of, Arizona, the ‘Congress ensured: that the... 


 ¥ight thereby granted should not be treated as s¢rip by. providing in section 8: “That 


neo \ ine an - selection and second entry ery Pe: shall not BS eae Sen directly or 
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a submit proof itiat viher had not sold or assigned 0 or ated to ‘sal: 
or assign, directly or through irrevocable | power of attorney, either 
_ their right to select or the selected lands themselves. ; ‘But 1t. could and | 
.. did. refuse to- recognize assignments: and assignees. an 
~ >. Ehe Department. has. therefore repeatedly: held: that b although thee 
a selection: right may be. exercised i in behalf of the owner of the base 
lands by a-duly authorized agent or attorney-in- -fact upon proof. of 
7 his authority. the right. insofar. as the Government is concerned 18 not. 
~ assignable; that an: application to. select: made by an assignee will not 


be considered ; and that patent will not issue to an assignee but only 


to the: owner. of the base lands. Its position has been:‘that if an owner 


_ who contemplates an: exchange with the. Government chooses to. con- ia 


tract privately for the sale of his interest in selected lands in advance 


of their being patented to him, his transferee has no privity with the 


Government, will not: be. recognized by. it and can make no demands” 
| ‘upon it; and. that. no questions arising between the owner Aud his - 
| transferee’ upon such sale are any concern of the Government's. | 


_, Obviously, therefore;,§ those who choose privately 1 to. ‘treat, the ex: 
chaser of an interest: j in ‘selected jaere is charged Gath ‘cowledes of 
the law and buys subject to the contingency. that the land department: 
. may reject the selection or for cause even cancel the right. ‘In such 
event the transferee has no resort to the Government but must look — 


to the courts for such redress from. his vendor as the terms of his” = 


contract may afford. - Nor is the case different with respect to the 
transferor. He cannot complain to the Government if rejection. of his 
- selection or failure of his’ base prevents his conveyance : of a selection é 

privately sold. before he acquires: its A a Ou ce as Sga ee 





: through irrevocable power of attorney, and. must be. exercised within three. years. after s 
‘ the passage. of this Act -  Provided,: That | the ‘applicant shall submit © 


a proof that he has not ae ay “nor. pounced “ac ee = = and that" 


~ he has: not sold or. contracted, to. sell, directly or. indirectly, Said | ees Jand: “And 

| provided further, ‘That the entire right 0 of reselection. under each entry § shall be _ exercised | 
at the Same. time, pm ee aoe. ee 

os 4 Becretary Buse to Representative De 1 Urkes, eae 26, 1898, 28 L. D. 472. oe 
AY ‘Hyde (On Review), 28 L. D. 284, 286 (1899) ; ; John EK. McCornack, 32. L. D. 578. 
--(1904) ; Albert. L. Bishop, 33 Li: Dz. 139 (1904) ; 3 Heirs of George Liebes, 33 L. D. 458. and 
~ 480 (March 10, 1905); Fy A. Hyde and - Ce., 33.L. D. 639 (June 21, .1905).; Me Hiram M, . 
Hamilton, 39. L. D. 607. (1911) ; > Martin vy. ‘Patrick, 41.L..D.. 284. (1912) ; % Hammond — 


ae Lumber Co., 46. i, D. 479 (1918) ; Hiram M. Hamilton,- Inland Lumber: and Timber Com-— 


pany, Transferee, On Rehearing, 50 L. D. ‘504 (May 26, 1924) :5 Paragraph 19, Instructions 
of July 7; 1902, 31 L..D. (38T2. za: 


RM. Chrisinger, 4 L. D.-347, 350 (1886) ; O.. P. Cogswell, 3 L D. 23, 29. 884) a ee 


. _ Margaret §, Kissack, 1 C. -L.-L.-421 (1880); 
_ Smith vy. Custer, et. al., &8-L. D. 269, 278 (1889) ; ; ‘Boone y. nites, 10 Peters 177; Root 


a Bhields, : ‘1 Woolworth. 340. ; 
munoueee E. Ramee, decision. of. December 26, 1942, supra, Pp. 283; 284. 
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| eae elise well-settled tities ea the ‘nancial risks involved ee 

_ in the flouting of them, the public land speculators have never aban- 
= doned their’ practice of treating this right as scrip and assigning it? 
-' In-the instant case appellant, who says that for years he has: been 


ee dealer’ in scrip, pleads that he has sold the reselection privilege . i > 
here in: question to Potlatch Forests, Inc., as “approved scrip”;.that _ 


2 the lumber company is the real. party. m. interest’: that tts rights are 
the basis for this: proceeding; and that. appellant will be left in an © 
awkward situation unless the selection. here made be allowed. His 


a7 plea has no merit. ‘The principles and rules above described are still - - 


i . in force and are here applicable. In consequence appellant. cannot 
- be heard to complain that: by rejection of this.selection and cancela: 
tion of the reselection privilege the Government stultifies itself and ~ 


. embarrasses. appellant, preventing his performance of his contract 
with a third party which has parted with value in reliance upon his, - 

- guarantee of the right as approved scrip. Moreover, as regards Pot- 
latch Forests, Inc:, the State courts are open to that corporation if. 
under its contract it have a legal grievance against the Collins. Land 
Company. But, as above. vhade clear, the jitaniber company aS an 


assignee has no privity: with the Government and can have no. resort -— 


-to-it.. Nor has the Secretary any authori ity to take cognizance of the 
“awkward” plight of either party. . : s 

_. As one of his assignments of error appellant charges that the De- 
partment, has disregarded section 7 of the Taylor Grazing Act, which, 
authorizes the Secretary to classify and open to selection— 

lands . ees ‘more valuable or suitable. for. the production: of agricultural] 

crops’: *, *..* . or proper for acquisition in satisfaction of, any outstanding lieu, 

exchange or scrip rights. or land grant. . a 


The exact-.opposite is the case. On page OTT. of the. deciebn of Deven 

ber 26, 1942, the Department stated : 

. ‘Ri ghts: Like that here claimed are today controlled by the. Taylor Gr aving ‘Act 
and the general withdr awal orders of “November 26, 1984, and. February. 5, 


= 1986, which in’ large part: implement the Government’s eurrent. comprehensive 
a policy. of conservation and development : of natur a resour ces. “The a jands 


72 The. ssciguinent: is peeoiipiiehied, privately by the use: Sor aguble powers cae: airainicy ; i 


ee granted by the owner of the base lands for a:valuable. consideration: to undesignated ‘per- | 
sons and. placed in the hands of: scrip dealers. together with certain other papers. The first 8 


is a naked, revocable power. to ‘select and to appoint’ substitutes ‘to execute. the power. a 


~. The-second is an irrevocable power to convey the selected lands, coupled with an interest. * - 


ae ‘Only the power to ‘select concerns the Department, ‘is. filed with it and is necessary to its. oa! 


ad: judications. The power to convey is. an entitely private matter, ‘concerning Only the. ate oo 
: donor and his donee. : Whatever ‘its.terms, it is entirely foreign to the: Government. deus ge 
and is nothing of. which the.Government takes or ‘need take any ‘cognizance. ee, 
For a description of these - ‘powers and of the way in-which a scrip: dealer. uses cheat: en 
_. see United States. Vv. Payette Lumber & Mfg. Co., and Conktin. ve Craters: 198. Fed. ‘881, Be 


-? . 886- 887. _ OL) ; : and Cobban. Ve. co 208 Fed. 231, 232, 233, ee 


me 


~ 
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err 24. States inate: ‘pada Withdrawn and. reserved for cldivsi ication! in Baas Sige 


ae these. purposes. SoBut section ae of: the. ‘Paylor Act: as: amended: authorizes: the ee 
NG - Seevetary in -his. discretion ‘to, Lift. the, teservation. and, restore. lands to:the. -publie : 


ae domain for: disposal: in, accordance with his determination of. the. most. useful oa a 


. purpose. to: which. they may. be put ‘under applicable public land laws. ° He. may ji a 


. open: ‘them to’ entry, sélection or location if he. can classify. them as valuable; ne 


suitable: or br ae Jo! or the? e particular type: of. disposar: si ggested. ae ie oe 


. geo eu 


To: deters ether ins ace here’ applied foi is cpzoper” the: ee 


| Seonetany: obvidusly- inust ‘ascertain whether the’ lands’ meet: thé ‘re- ae 


. ae quirements of the* acts. creating: the forest: liew selection right. For o | - 
oe wherever by. act: ‘of the ‘Congress | “provision’ is m made for the: disposal — 


: by selection, entry’ and ‘patent: ‘of portions: of the ‘public: lands of a- 


; designated class and. character, as was done by the act of June 4, 1897, - 


: and the act of June’ 6, 1900, itis the: duty of the land department to = 
| ascertain and determine whether ‘lands’ sought: to be ‘acquired’ under a 


: thé act are of the class and character thereby made “subject: to dis- 


posal. 18° Ty ‘addition, ‘in view of the conservation. aims-of the Taylor = 
‘Grazing Act and: ‘the’ ‘withdrawals Yaade: in’ aid of it, ‘the ‘Secretary ; 


/ must: also inquire whether the disposal sought would be oe a 


dlenistite is lacking! the ‘Sobrothy cannot find i it “proper” *t0 open the: 


. : land for such disposal. 


“Such. inquiry having: ali didi in. this asd, ‘the Besrbticy fouitid 


, er the lands B soent were > hot ‘proper ‘for isis on in’ | satis fac ee es 


opty 


"set we 


ae decision said: 


3 . “ie aid of te 


‘ eh . ad 


as In the: second place to » perniitt selection of these ie acts ‘believed to. be “galuable a eee 
| _ only for ‘their t timber, 7 which. has a very substantial | estimated value, aight mean ie 


int? ‘which ‘the whole people have: a vital’ and: paramount’ interest’ as. ‘concerns 


~. Both: conservation: and. forest: values... _ Against: acuse: of: these ands ‘so, ccontrary: . 
to the: public. interest: the. Government | has. 20: guarantee. or protection, under. . 


id the: statute: _The Secretary, having. no authority to. restore ‘these. lands for | wee 
eae disposal potentially in such. derogation of the conservation. aims Of ‘the Taylor. See re a 
> Act and of t the. withdraroal, As. under . a duty t to maintain ‘the 2 reser rvation: ‘Htalies eee 
_— stipplied.} . Same cits leone Ra oe Veet ae Cte eee 


— Te is clear therefore that insieaid of 9 disregarding section’ i ine i il ee 


rey. 
See 


we cee ees pee hah : to 


. 38 Instructions: of ‘March 6, 1900, “29 L. ‘D. 578, 580, par. 8; “Yisteucttons af March. 19). . ~ 
“1901, 80-L, D.,538 5, Kern. Oil Co. et, al. Vs Clarke: (On Review, 1902), 31 TD, 288, 8002 9 


- - Sea: algo: the. decision, of Avenst, 2A, 1943, ‘in, Allison. and. J ohnson, supra, pp. 236-239.) 
| 69295948 —25 | =. a 
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sa Ns to. ihe nevessity of antogriardii a igcubies resource on. ne ie 
Tande: appellant states that disposal of these lands to Potlatch Forests, .. 


— ‘Ine., would not mean immediate liquidation of their timber, since thig: oe 
oo company logs the forests under its control on the basis: of sustained ae 


Se — yield.+ He also urges approval of this application for the benefit. of.” | os 


the company on the ground that it would help the company in its 


‘ 2 ‘important contribution, of lumber to > the war effort and therefore bei es © - 
_ the public interest. " , | Sa, eo. 
‘This argument gives no weight to dhe. fact’ that-i in his. adainieer ae te 


7 7 tion of the public lands the: Secretary, although having wide power 
ae to’ do justice in his supervisory capacity, is nevertheless bound. by the — . 


‘ terms of the applicable statutes and may. not substitute. for. their con- “ 


| ditions rules of his own choosing i in the circumstances of a particular fe 


case. Here the conditions to be met. by him in determining. whether | 
the selection may be approved are laid down, as above stated, in sec- 


tion 7-of the Taylor Grazing Act as amended and in the forese Tiew +22) 


laws; and they concern nothing but the status and character of the 
: lends to be selected and the propriety of the proposed use in its rela- 
~ tion to the purposes of the. withdrawal. Nor insofar as the. Depart- - 


ment knows.-is there any provision. in the War Powers Acts or in any — - 


other statute which would avithorize the President: or his executive 


~ repr esentative,. the Secretary. of the Interior, to consider the: ‘Instant 


selection with reference to the war.and the qualifications of: ‘appli- © 
_. cant’s transferee,, despite the importance of both those factors, rather 
- than -with reference to. the classification spect Bentions by the statiites: 


ne mentioned. | 
rein’ Appellant. chirps the: decision with ; error in. hplaine that the innds ae 


here selected were not of the class and character required by the 1897 . 

act as amended: by the act of June 6, 1900. He says that he had ic~ 

| quired. a right: to select. “vacant. land: open to’ settlement” under the — 
act.of June 4, 1897 ; that his right had “crystallized” under that act; 
that the provisos of the act of June 6, 1900, and March 8, 1905, in- 

7 tended his right to be unaffected: ‘by eibeouent legislation ; and that ce 
‘he is now entitled to select the same kind of lands that he chose in his. 


Sor iginal selection. ‘This. contention. is without merit. The legislative : 


=. 7 history. of the act of June 6; 1900, shows the intention of the Congress. i i : 
* to! restrict the character of. lands in all selections initiated after Octo- eee 
ber 15 1900; cand analysis: of the: terms of the act: shows that they rie 


a express ihe: intention. Fae oh ae see 
As has been seen, the 1897 sit. b had d poriuiitaa the eclagaon of any eee 
: “vacant land. open to settlement.” » This ey the act of. J une 6, oe 


5 ein ee ‘moun 8 and agent, George WwW. Reuberae attached to this file, ; Poon, @Alene Onaneee. 


ee The company’ 8 Sipue: -term loging Boley. is deseribed 3 ina supporting, statement by. ste ae 
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aa of} 1900 3 31 Stat. 614), amended, considerably restricting in. a oi eee 
oe: _. land that might: be chosen. Tt provided— se Ae FP ba chase 


“That all. ‘selections * _s * shall be confined to vacant surveyed non- ae 
inineral public lands which are subject to homestead entry - a Provided, 


: That nothing herein contained shall be construed. ‘to. affect the aia of those. coe nar 


an | who, previous to. October. ‘first, nineteen: hundred, shall have: delivered, to. the 


- wt 7 United | States deeds for lands within. forest: reservations, and make: epceton - . 
| ne for specific tracts of. Tands_ in liew thereof. oe 7% fo eee oS 


The object: of this amendwion®, it ‘chould be ‘ieatled, was Ho: pie 2 


e 7 the: vicious. exploitation of the best timbered public lands’ situate out- : Re te - : 
side forest reserves which the 1897 .act had made possible throughits~ 


a ‘failure: adequately to. restrict the: character of lands to be selected. se 


'” The Department felt that the definition of exchange land as “vacant ee hee 
land open to settlement” offered too wide a choice-and. should be Hhm- = . 


“ited; and it was particularly desirous of preventing further selection .- ee, 


a of: unsurveyed lands, which one of its early decisions*®: had held. to ‘ ae: ieee 
be permitted by the act.. In: recommending such Timiting g legislation. eee. 
to the Senate, the: Department : stated > ee cs ee 


: To: ‘permit the selection of. unsurveyed lands pie ‘persons: ‘to. 20. far in eek 
advance. of. surveys: and. cull” out the: most valuable ‘tracts. of. timber ‘lands » me 


| before: they .are subject. to entry and sale. under other laws, and at the same ee ae 


: : _ time: encourages. speculation, which in ‘itself is contrary to. the general purpose oe ; e he 
- -- ofthe laws. pertaining | to the. disposal, of. public. Jands, and is. therefore no. a ee 
es Seep IS. Doe. 187,. 56th Cong. * Ast sess.] 7 a | 


As to this the House Committee on Public tage send in ‘its as 


. of May 23, 1900,1¢ that to allow the selection of unsurveyed lands was — | 


. 8. departure from the almost: uniform. policy. of the Government ; that es 


—- it-had not. been. the intention to allow ‘it but. it had been done. The — - 


‘committee therefore reported. abill, H. R. 11841, to prevent. the evil, ~ 


ae designating: May 23, 1900, as the data after which’ no more applica ae? bed : = 
~. tions..for lands: of the character’ permitted by the act of. 1897 might. °° so. 
be made. This bill was. later incorporated. into the Sundry Civil ~ 


: “Appropriations Act of Ju une 6, 1900, and ‘was passed. without change | oo - 
~~ save-as to the date of effectiveness of the new. restrictions: ‘This date a 


. ; was changed from May 23, 1900, to October 1,.1900. 


On June 6, 1900, on the. floor a the. House, " Representative I tee ae hail 


" pe) his fear. that this’ extension’ of the period. during’ which. 2 


ar lands might continue to be selected. under: the definition of the: 1897 oe _ 
ee aet would permit. too great. exploitation. . In answer, Representative Geet 
: + Ree one of the House: Manigers:< on. the Conference. ‘Committee, ee 


i. os “RA. Hyde, et al. “(On Review), 28 L. D. 284 (Apri 14, 1899). aes ener: 
16H. Rept. 1700, 56th ager ‘Tat | Se8S. to ‘accompany | H. ‘R. Poa House Reports, vol: Lo ao 


| “Ser. ‘No. 4026. 
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= A pxbisinea that és provision | as et to. byt a Conteranies Gom-. ; 2 


‘mittee would give the owners of land inside: forest. reserves only until _ 


eee 1, 1900, to select Jands under the definition. off the. 1897 at, . 


pi logislation, 17: cee iniplieation bein Oe ‘the. sae iconraresd. 


~  -would-not have:agreed ‘to it: ' The legislative history therefore shows 


the clear intention of the’ Congress that util October 1, 1900; selec-° 

tions, might continue to be made under the broad: eaniicn 5e the 

1897. act; ‘but.that.after. October -1, 1900, all selections initiated. must. vig 
be of, the: restricted. character prescribed PY. the narrower: Aefinition” i 
. of the. act, of, June 6, 1900. | S Fata 


—The-act itself. expresses ‘this intent: a3 first & Betitanes iciwenaged: thie a 


oe Caen of the:land that*might be selectéd. -Its: second: sentence | : 


- - deferred the effectiveness ‘of the change until- October 1, 1900,. im cases ’ 
: which moet. certain: ‘conditions: ’ “This: sentence, the. proviso; an: efféct. 


a said. that the: right of:an owner: of Jand.in a: forest. reserve to: apply a 
. for-land of the character defined. by the-1897 act:was not to be. affected. eee 
~ by. the 1900 amendment.if such owner. delivered. a deed.of relinquish- Phe 


ment and made-application for.a: specific tract of land before the dead 


= line o f October’ 1,-1900. The implié¢ation of course’ is that upon: the. : i | 
| dead. line’ of Ostober: 1,°1900, the change and: restrictions wrotight by: ks 


_. the 1900 act would become effective and the right’ to apply. for lands " “ 
of the broad oe Scenes ey the 1897 act t would: no ) longer ~~ 
: _ exist. : 


“Construing t thie proviso in Gai B. Pavey, 31 iL D. 186: 6 (retiay 


ys 1902), the’ Department. considered. that sélections ‘under the: 1897 a 


i ‘terms, if they were complete in all respects and were filed before’ the | 2 


October 1 dead. line, would be exempt ‘from the: ‘amendment, other | ne 
Z _ citeumstances permitting. | ‘But it’ also held that: the: proviso’ Suse: of: a ot 
. the term ‘ “application” ‘instead of the term * ‘sélection” “was significant ; 


oe and permitted an application’ ‘which had been filed. before- the dead, oo 


oo “Tine ‘but which’ lacked one or More of the ‘required’ supporting ‘papers ose 
_. “and ‘was therefore an’ ‘incomplete selection’: to be completed or per- 
fected within a reasonable time after the- dead line; other* ‘circum: : 


ae : “stances ‘then permitting.” The Department: then defined’ ‘the right - = 
me - which | was: not to’ be affected by” the restrictions of the 1900. act: ‘as 7 Die” 


a. ee a. | right to carry, ie completion, as. if that act. had Hot ‘heen passed, - 


- ine incomplete. selection. initiated in the manner named ‘in the act and pending ; i 


_ undisposed. of October 1, 1900, when. the: prohibition ‘again, ‘the selection ee = 


etn unsurveyed: lands became effective, - am, | ee oe 


a eee 
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| Nation in A the ‘statis’ nor in ‘this’ decisions is there’ ‘any. stiggestion e ws 
| that ifa seléction, whether complete: or. ‘incomplete, ‘initiated. under : = : 
. the terms: of the 1897 act and pending undisposed. ‘of ‘on October’ a 


~~» 1900, were later té: ‘be: ‘rejected for no fault of the. selector, “anothen a te 


i selection under the terms of the 1897 act thight be made to ‘replace E . - 
Nor of . course. would ‘there. be ¢ any authority. for ‘importing on Coe 


7 ‘i pro Vision into’ the statute in change of its meaning.18 07" ~ 
““Accordingly,. ‘all’ selections’ initiated. after: October’ A; 1900, Were . 
. required, to be made under the 1897 act as. amended and to be subject’ 


: to the 1900 yéstrictions. In’ the first place, ib is & basic rile, implicit a gee. 
2: ; in ‘all forest, liew regulations, that the land selected must at the time | 
ae of the selection ‘be of: the character subject to. selection as prescribed’ . 
by the applicable- statute. “Th ‘the second. ‘place, after: October 1 ly ta ee 
7 1900, only. lands of the character described i in the act'of J une 6, 4900. : ae 
were to be subject. to selection. Regulations? Saploining. that act and Paes 


- : issued | on July. 7, 1902, specifically. provided : ae Bets Ta Ee 


4 Selections. after October 1,.1900, are ‘authorized to be made only of vacant, nee ‘ 
7 surveyed, | nonmineral, Jands which are: » Subject | to. homestead , entry. a Male 


supilied, J. 


| “In the ‘third i place, by the: ‘Cations 5 cet of ‘May’ 46. ae 
1905, thése instructions of J uly.’ 7, 1902, were made applicable to any. 


selections made. under. the | proviso of the. act. ‘of March’ 38, 1905. This a 


_ act was entitled. “An. Act. Prohibiting the selection of timber lands i eS 
ie _ a lieu of lands i in. forest reserves” "and was. worded as follows: | 


et mereed Anal 


~"That the. “Acts. of. Ju une fourth, ‘eighteen. hundred, and. ninety- seven, a une: e-aixth, hiss 


. nineteen’ hundred, and: March. third, “nineteen . hundred, and one, are | hereby ee : F : 
| ‘repealed so far as ‘they provide. for the relinquishment,. ‘selection, and patenting” ae) 


-. of lands: in lieu: of tracts ‘covered by an unperfected bona’ tide claim: or patent | a _ 


. ; within a forest resér've,! ‘put the validity. of contr acts enteréd. into-by: the: Seci ‘ae - 


tary -of: the - ‘Interior prior. ‘to: the: passage: of this: Act! shall -not..be: impaired ; : oe 


Fs PE ovided, That. selections. heretofore. made in: \ liew of: lands, 5 relinguished tothe. 


org 


. this. Act had not. been. passed, and if’ for any reason 1 Hot: ‘he: fault of ‘the party oe 
_- making “the Same. any: pending’ selection. is held: invalid another” selection for : 


ey like quantity of land: may be made in lieu’ ‘thereof. 


. The Commissioner’ 7 ‘directions to. ‘the local Jand a fests. o ont May 1 16, F ee i 


1905, oganing, the proviso were in “part. as follows: 


oo | Should application be presented under. this provision of. the law ot. oo 


a rly 1 1902 (i a “D: BT) a ae 


18 Newhall. v. Bier: 92. U. Ss. 761, 765. 


a : 19 Instructions of. Mi gech: 6, 1900; 20.1 In. D. ora, 580; ‘anid Instrwetions, sof 4 March. 19, 1901, ps 4 oe 
30. Le D, 538, 539... ; ae sees 


., 20 Tnstr uctions, of. July 7, 1902, ‘31. Ti De 372, (373. 
“4 Instructions of me 16, 1905, 33 Ti 'D. 558, 559. 
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“The 1902 oie are aise still in. effect ‘They a are ser he : oe 


- : 2 intel by all previous instructions and rules not in. conflict with’ .- 
- them, by. the Instructions of May 16, 1905, and by section 7 of the. 


- Taylor Grazing Act, and they are. operative upon all so- -called “re- 
- selections” under’ the 1905 act. It is therefore to be emphasized that a; 
0S amy. application -whatever. made. after October 1, 1900, whether 
cas _ original selection or reselection i in lieu thereof, must be “eonfined to - 


- vacant. surveyed 1 nonmineral. public lands which are subject. to home- 


stead entry.” To this requirement there is no exception. 


This ruling i is especially. to be noted 3 in view of the wilsscmosptien.: - 


i rs met, that the repeal proviso. ‘creates a new right of ex- a . 


_ change. and places no- limitation. upon the. character of lands. that. 
may ‘be selected, merely requiring: that. the lands shall not exceed 


in area. the. base: surrendered. There is: no ground. for. this idea. 
-. Phe law is designed to-end these exchanges. . The proviso does- not 


nullify the intent of the law. Tt creates no new right of exchange. 
‘Instead, it conserves the original right of exchange, acquired by - 
relinquishment. of base land, whenever the original selection made 
‘in exercise of it and pending. unadjudicated on March 3, 1905, later 


fails without the selectors fault. It then permits a second attempt . 


to satisfy the original right, through the making” of a substitute 


“selection for the one that failed.” ‘Moreover, by: providing that, the Ss 


substitute. selection shall be for a quantity of land like the quantity 
am the selection. which failed and as replaced, the statute ensures. _ 
against a new exchange for excess or unassigned base, 1 namely, base.“ 
that had been. relinquished to: the Government but had never been 


hie 7 offered i in any. selection. and therefore remained unsatisfied at repeal. 


For example, a rejected. selection of 200 acres may not be replaced 


Oo eed by one of 320 acres, even though the applicant have 820 acres of . 


~ base. outstanding. » The geinceion. of 120 additional acres would con- ie 


|. stitute a new exchange. The limiting. phrase - prevents it and is 


- - supporting evidence of the intention of the’ -repealer to permit no 
- exchange atall after March - 8, 1905, | save. in. the three oo ; 


A: defined classes. of exceptions. aes 


From this review of the controlling dae i is ppane that if ae 


ake Octaber: 1, 1900, Ramsey’s application of. December 18, 1899, for 3 


“vacant land. open to settlement” had been an incomplete selection — 7 


a. because Jacking some requisite paper such as a nonmineral affidavit 455, 
ee and if. on October 1, 1900, it had been pending unadjndicated, Ramsey oe 


“2 Robert Leste, 34 L.D. 578, 580 (April 24, 1, 1906): Bhalainen. ¥. manda Fe Pacific R. R. 


& Co., 42 L. D: 574, 577 (December 17, 1913) ; Frederick W. Kehl, 35 L. D. 116 {August 13; 


1906) ; Santa Fe R. R. Co., et al., 40. L. D. 360, 362 (December 18, 1911); W. 2... Moses * | 


Land Scrip and Realty Co., 34.L. D.,458, 461 (February 24, p1e0S); ; Instructions Of sohad x oe 
96, 1905, 33 L, Dz 558, Bae last paragraph. ae 5a | : 


a 
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bo ue hare tad: the bt under the: 1900 proviso to carry. a 5 ppl; oe 
one “cation to. completion: after October 1, 1900,.other circumstances Pere = 
--. mitting. It is clear, too, that hé would have had this right even if 9° 
~ he had delivered his ‘base: deed. and made his application for 189% oe 

defined land as late as the last working weekday of September 1900 ie a Pe 


| «But 3 in the event. of. the rejection. of such selection, in whole or in — ove, 
part, on or after October 1, 1900, any selection that he might have: °° 
been permitted to make in its ‘stead after. October : 1, 1900; would = 
- - have been subject to the restrictions of: the. 1900 act.. ‘He could not a ae 
again have. chosen.. Jands” of the type permitted by the 1897 act. - wes | 
Moreover, the same limitation would rest upon. any valid privilege Pe oe 
of Tesclociion. which. he’ might later acquire under the. repeal. proviso — 
 <of 1905. . For ‘any. such reselection would off mecesetty pe: made after ces. 


October . 1900. : s 
-In the’ eee ‘however, oo could net ee a. - valid : 


oe privilege of reselection under the repeal proviso. The last paragraph ; 


of the Commissioner’ S circular of oo 16, 1905, 23 * instructed reer . 
as follows: . PT 2 ee? a Wien!” ake ~ aa oi, ‘ 


The repealing eet. aes no provision for. cases. “where lands within: tibest 


= reserves may have been reconveyed to the United States, but: no selections made : 


Ra ai 233) L, D. 558, ‘550, 


in lieu thereof, or where such. selections if. made were finally rejected. and can- | 
celed ‘prior. to March 3,. (1905. [Italics supplied.] = ae ee 


. Appellant's statement: that the selection was. = oasoled ren no ‘fault .- 
-of Ramsey’s but for conflict with a selection by the Northern Pacific 


se Railway Company and was therefore pending at repeal ‘ ig incorrect 


i as. to both the facts and. the law.» The. point was thoroughly dis- ee 
‘cussed i in the decision of December 26, (1942. . ‘Ramsey’ 's selection was . 


a. lawfully rejected for ‘Ramsey’ S fault, his failure to.post and. publish ~ a 


- notice of the selection.” ‘It was ‘canceled on: November 91, 1904, more : 
than. three months. ‘before. “March: 3, 1905.- Appeal was. possible. eC aee 
- Appellant. admits that. none was Aaleen. “A party who fails. to appeal a 


is deemed to acquiesce. in the. judgment below. Nothing in con- oe 


: nection. with the « case was pending unadjudicated on. 1 March 3, 1905. . - 7 | 
There could be no right of reselection. S : 


‘Twenty- seven. years later when J eremiah: Collins filed iis “petition: a" 


for the exercise of supervisory authority in. the interest of the. heirs 


of Ramsey’s alleged assignee, -Philbrick, it was the Department’s. =~ ae 


ey privilege at its. pleasure to extend liberal treatment to appellant by - ae 7 a 
: ee - entertaining the petition: filed, even though there was no emergency oe ae 
Payee suggesting the propriety . of ‘such - a petition. But there was ‘no. 


ois umes m _ the sci ce to. accord. the privilege of. Teselection - 7 i ies 


on 
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< in, circumstances Scher their -thibee snk ak by ae Cohen ‘The. 
a Department. on. December. 26; 1942, held the decision. ea August, 6) 
«1981, clearly in error not. only. In finding the 1904. Saneclacer. ae 
proper. but. in. failing to: find. that even: had. the. alleged: right. been » 
valid: in. 1905 it: would. haye been. invalid: in: 1931. because of. the 


| “Interim, elimination. of the: base.lands: from the: reserve. 


7 _ Appellant. declares. that: the Department. has::no. aphe in equity. > 
“to set, the 1931 decision. aside without: an appeal. or action.of any 


. kind. This argument. is absurd if it. means .that.the Department | 
_has no. authority either in. law or in. equity to correct its own mistakes’ - | 


sua ‘sponte, or. that. one, unauthorized. act. requires. that. the. wrong . 
: thereby initiated be, consummated ik sneceeding acts. s equally, une ah 


trol of the aa, denarii its power: to inquire nto: ‘the a and :* 


7 validity” of rights claimed against. the. Government. and . to. ‘correct 


-its own. errors ‘does: not, ‘cease. 2 | As Mr. Justice. Lamar » said. j In. his — = 


| much: quoted, decision. in Knight x Ni. United “States Land. Ass’ ae 142, 


U.S. 161, 181— 


The | Secretary ig the guar dian of the for of ihe United. States. over the ; ke 


eg public Jands. The. -obligations:, Of: his. oath of ees oblige im, to: See that. ‘the ae 


aeeih. | Sane 


of to @ par iy not entitled to it. “He represents the Government, which. is. a. x 
- party in interest in every case involving “t. on “disposal of the : public’ lands. eae 
Sn [Italies. supplied.].. Pah Scie Goes he & ee ere eee 


Moieover from. the o Secretary’ s power of supervision over the suibj ect : 
. matter it results that—* as : , oe eae | 


s “In. the, administration. of thie Jaws ode ‘for he disposal of ‘the public 
“lands, “whenever. oa question: is pr exented, to the’ Secretary | of the Interior for | 
his: determination, he may review, revise, “anntil; ‘or afirm: ‘any and: ‘all pro- a 


ae ceedings: in the Department having * ‘for: their’ ultimate’ object - the alienation ‘ 


of ‘any. portion of the publiclands aid: determine every!:question: presented.” 
_. by the, record:of the case irrespective, of the manner or mode by which. the case. 
: is pr esented. . for. his deter mination. _ [italies, supplied. lee OPS ti, 


In’ this case the: application: ‘itself: brought the erroneous ican to ai 


: othe Department’s notice... Inquiring into it, the Department recalled: 


. and.vacated it in the public interest, oe Ramsey i in: nowise > entitled | 


Loto the right claimed. oe ce | 
| Appellant does not. anenuon the exchision: of a tase inns. ‘trom 


- the:reserve ‘in: 1917 and the bearing of that ‘action: on any right: of 


2 Tesoro that might have existed on: “Mareh ¢ 8, 1905. - Despite the eo 


; A Harvey: ae Ta ‘Follette:; 26 Ti. “Dp. “453, 464 ‘ Michigan “Land an: Livmber Co. We ‘Rust, oC | 
168 U.S. 589; Northern Pacific R RB. Co. ¥. Bass (On Review), 140: 443,. 444, °° 
_. % McReynolds Vv. Weckey et al., 39 L. D. 498, 501 (1911); citing Pueblo of San Francisco, _ 

5 LL. D, 488, 494; ae v. Land ae 142 U. S. 161, 178; Doll v. eee 34 1: D 82, eo 
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7 filet: ‘that the atatiidSty ‘reason for. conadimanation ae an. 6 ernie cay ate 


Hs aS. Jong since ceased, he assumes: the existence of a valid right ot jas eee, 


ane reselection: and: says that there is: no statute of limitations applicable ee 


- to it‘and no. law warranting: the claim, as between. Government and . one oo 
oe selector, that any right has been. barred by lapse of time. He admits” a. 
. delay in the making of the reselection but says. that. the history of = 


~~ ‘the Philbrick family. warranted the: delay. and offsets. any charge 7 


oe of “Jaches.’ 2 He also. says: that’ the 1931. decision “cured” the. delay. ae 


oo : Obviously, . appellant. mistakes the point of the decision, misunder-_ : 


oo _ standing not: only: the: requirements: as to. when: selections and Te. Be 


~~ selections should. be. filed but the reasons for the rules. It is useful > Z 
therefore. to review the Depsrtinent!s tnteepretetion. of the statute oo 


= o RB to this point. Ce ee tc coe 
- “Implicit i in the act of Ju une ve 1897, sreatiay he right of excharigé. - 
a There involved is the basic’ requirement. that. at the time of the com- 
pletion, of the selection the base lands must be subject to. relinquish- 


Te ment, that: j is, they must. be within’ a forest. reserve.” But the same — 


a act also gave the ‘President. power to change. reserve boundaries and 
- to, exclude therefrom lands found unadapted to forest, reserve -pur- 
7 poses. “From the beginning many ‘such changes were under considera- 
tion and were being made. There was therefore no certainty that _ 
the ‘forest reserve status of base lands existing at the initiation of» 
an. exchange would. continue until the® completion of ‘a ‘selection. 


ie Obviously, “it the base lands were to be eliminated before the selection . 
Was ‘completed, they would cease ‘to be subject to relinquishment, and > 
HO exchange. could be made, despite the conveyance - to the United aes 


States. ‘Hence any procrastination in the making-of a selection: was. 
fraught with risk of defeat -of the: ‘right. Moreover, there’ was no. - 
a legislation. permitting restoration ‘of relinquished’ but: invalid base . 
ftom. the United States to the. prior. WOW 2 hg de ee Bo ee © 
“The Department, consider ed. that such a. situation, inju urious Pe the _ 
owner. and. embarrassing to. the Depar tment, should: be avoided 
: through expedition j m the completion of a. selection once.the exchange: 
chad been initiated by relinquishment. To- prevent or. discourage — 


cA hazar dous. delay, the very. first. regulations?” required relinquishment > 


oe and selection. ‘to, accompany each other. This rule. Was, emphasized i Ti tre 


s ~ the decisions. : In the Ry A. es Tyde o case e the anaes used the fol- ‘ ke 


“lowing. strong; terms: = Se Acie ai Ares 


- See. footnote 4B. 


% Nor was there any such law’ anti passage of the act. ‘of Séptenber: 29, 1922 (42 Stat. A ee 4 ere 
P10. See also act of April 28, 1930, ch. 219, see. 6 (46. ‘Stat.. 257, 43, Ue 8. Cc. sec. cle eee 


ee Regulations of June 30, 1897, paragraphs 4 15. and vee 24, Ti. ‘D.. 589. 
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A case is: atte t properly piecentcal for fhe favorable action of rae ‘land: deat: fhe 
ment +e until there is filed a ‘relinquishment — * *  * anda selection Ss, 
eae En ign ther eof. The officers.of the land department are not. authorized 
- to: uccept, consider or pase: Upon a relinquishment ¥ ke , except in- connection Hy lts 


with. a. proffered © — selection of other: lands in tiew Lbs "Citalics : ¥ 


7 | supplied. }*.. 


7 * In William 8: Pevis® the ‘Dapartinent: aid: 


| * The Department. cannot escape ‘the ‘conviction, ‘upon’ caxeel ocustdceabion : . 
; that the act contemplates and. ‘that good administration: and the ‘best. interests ae 
of all concerned in the, exchange. of lands. so. pre ovided for. require that the steps. .. - 

- necessary to complete such exchange, Aohen once initiated, be. ‘concluded as ge 
pr omptly as possible, and that as. contributory ‘to. that end ano. application to. 


. select lieu lands. should accompany the. papers filed to effect a relinquishment ‘toe 


~ the United States of the land upon. which the lieu selection is based. Lar be 
ae supplied. ] : ; | ee ee 


The baie moreover. ve Peittonced ine vile a directing® the cae 


: “General Land Office to require that. selections be filed in the ‘proper. -_ 
land office within a reasonable time after recordation of the deed of: 
: relinquishment. to. the United. ‘States, on the records of the county oo 


_where the relinquished lands. are situate, the term ‘ ‘reasonable” hav- 
- ing reference to the period. within, which an applicant may reasonably = 


im “the circumstances, of his case be expected to complete his selection, 
-. These requirements. are as applicable to: reselections as to selections. 5 et a 
In the first place a, reselection is only a second selection in exercise = | 
of the original right and as shown above i is expressly required tobe : 
im strict compliance with the rules existing at, repeal... In the second Peo 


a place a. reselection is just as subject. as a selection to the consequences © fds 


of reserve boundary changes. It runs exactly the. same risk of defeat. ao 
= by exclusion of its base lands. ‘In his own interest therefore a ‘selector et 


5 a9 ‘should not unduly delay or indefinitely postpone the filing or the com-. i. 


pleting of a second selection but should bring thé procedure to an — 


| _ expeditious. conclusion” once he reinitiates his. right by requesting es i 
: confirmation. | “As the Department. said in the Pevis case, supra, the 


- act contemplates the promptest action possible i in the circumstances.. 


‘There is a further requirement. as. to the time of making reselection. ot eee 


| The Department: has ruled that in the absence. of an application to 


select ‘a, ‘specific tract of land the Department will, not attempt to 
determine’ whether a selector is. entitled to make further selection ey 


ie under the repeal proviso of 1905. Its: view is as follows: 


og: The right to make. a new selection given by. the act: of March 3, 1905, supra, 7 
. ie so ae akin in pr moneiple to: the rig sht of second entr y accorded by various» 


aa 4’ ‘Hyde et: “al.; 38 i. D. 284, "286, 
2 William 8. Tevis, 29 Ly D: ‘575, ‘TT (February. 28; 11900). 


- ss : (Mary B. Corin, 31'L. D. 175, 178 (Dee. 19, ‘s901) 


a ee _GHORGE L. RAMSEY, BY. TED B, COLLINS ees a. 


August 21, 1948 sy 


ee. ‘atntntea as. £6 make ‘ihe ‘established practice ‘pelative’ to. second enti’ ‘ies con- ne 


ee trolling in. casés. where applications for a new selection: are pr esented ; and $a 


has long been a well- established rule of. administration ‘from. ‘which there is. we : 


_. -no departure. that an applicant’s right to make a second entry: will. not be | oe 


i considered and adjudicated. until he has selected and applied to enter ¢ a par ticu- a - he 
ae, Jarly- designated tract. aL ao Rei 2 ha | } . scat ae 


a ‘This nied 1s ‘till? in force’ cad the “ieacow of August 6, 1931, hehe in 2 Me wage 


not applying it when Jer emiah. Collins requésted the > right of reselec- Ve 
-. tion but did not apply to select a’ particular tract. Cer se a ere 
eek: transpired that even the promptest: action by the selector 3 in n pur - es 

_ suance of these precautionary régulations could not’ wholly ensure 
— the'exchange right against defeat by exclusion of the base before com: 


ieee pletion. of the eelestions In the: case of Mrs. Mary E. Coffin?? there ie oe 
~~ had. been full compliance with. the statute and the rules thereunder; 

also prompt performance of the preliminary requirements, only of ae eee 
PaaS days having passed. between initiation. of the exchange by recordation ate a ak 


of the relinquishment. deed in the county ‘of the base lands: and presen- 


tation of the relinquishment,. the selection and all other - requisite oy a | ; : . 
a "papers: to the land office... But in. that. brief. interval, only 15. days — oo 
 - after recordation and six days before presentation of the-complete == 


selection, the contingency happened. The base lands were excluded 


- a from: the reserve. - The applicant had parted with: legal title. In the —- 


oa absence of appropriate. legislation she was in no legal posture: to. res TE oe 
oe”. cover ‘itor to cancel her deed of: relinquishment.. ee a 2 


In the absence’ of: regulations. anticipating. this ‘Giaation; aw De-” eo 


= partment | considered it within the Secretary’ S competency to do: 4us- | ae 


- ~ tice.. In the serious: cloud. cast on. Mrs. Coffin’s title, in impairment. " 
of her opportunities to sell or otherwise dispose of her lands and ine 
the lack of legal means to: correct a situation:.which. had resulted 


~ throughno dereliction: or delay. on the: selector’ S: part: the Department 


found equities justifying core lotion of. the exchange. This it ‘ther er ; i oe as 


. fore permitted. — 


Tt also: directed: that, fepulations i. ‘biepated: to ‘cover. fae pe - ; oe 


ees presenting like facts. ‘In effect, the purpose of these was to provide goes a 


ee that, even though the ‘base land. were not within a reserve at the time ~ 


a - of the selection as the statute required, the exchange might be com- . on “< 
| Be pleted if the conditions of the Coffin case: obtained, that i is, (Z) if. all... 5" 


the proceedings: were regular and in full conformity with the act'and ‘ 


: : the rules; (2). if the base had been within a reserve ‘when the. relin- > | : ee 
ie cs was s recorded; and @) if the gee had. filed the one ee 


tt Alamagordo LintnberCo.; D-B6789. (inveporiad),: ‘decision’ of February: 19, 1919, Tew a a 
ae ae Selection 12392, in. National Archives. Also G.:L. 0, a No. 854, 43 L. D. 408. ere ee 
Nights itary BE. - Coffin, 31) L D. 15 Peccnhe 19; ; 1901). ee ee . 
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plete. selection ‘ati a le oad after: recordation of is ee | 


deed, the term. reasonab le having. reference to the circumstances of the 


case. In: addition, the Department ordered that the regulations require “ 


“the selections to be perfected within ; aL reasonable time. o 
~The regulations drawn in pursuance of this directive are. para: - | 
| Pen 10 and 11 of the Instructions of July 7; 1902.3 These para- 


_ graphs, the. facts, the ruling. and the oo on in Mrs. Cofiin’s case. . 


are to be read together as giving the complete: rule for any case. ins 
_ which the base lands are eliminated from the reserve before presen- 
_ tation, -simultaneously, of. relinquishmeit . and complete. selection. — 
Unless the facts are similar to those in Mrs. Coffin’s case and unless — 
; all the conditions of the rule are fulfilled, there are no equities to be 
considered and elimination of thie base deteats the-selection. In par- oe 
ticular, the complete: selection must be. presented with the velinquish- 


tent. within’a period reasonable in the circumstances of the case, 


Alone, the fact. that the base was. included within a reserve. when the co 

eos of relinquishment ‘ was recorded will not avail. ee eee a 
In the case of reselections, if there were an. interim. ae reinitia- 

How: of the right by request for its confirmation and the perfecting 
of the. selection. andif exclusion of the base occurred in that: period, — 

there seems to be no reason why, rebus sic: stantibus, the exchange an 

- should not. be completed, provided. the base was within’a reserve when 


° the: right was reinitiated; provided the- reselection Was: perfected ‘ fee 
within a reasonable period after request for confirmation was made, a 
-and provided all other proceedings were ‘regular, and in » full hea —_ 


 fonmity with the rules. a ae Ea 
Obviously however with the. Sacer of. a providiie ma- 7 
a t hiner for the restoration of relinquished - Jands to their owners _ 
‘conditions would not remain the same. Rebus NON ste stantibus, the — 
Major equity determining the decision: in Mrs. Coffin’s casé would © 
disappear and with it the necessity’ for exceptional treatment: It 
follows: that the rule resulting from the Coffin case would not have ‘ 
- been applicable to réselections during the life: of the relief‘ act: of 


1922.” * Nor can it be considered. as having been’ enroll, to > them — . ‘ 


_ since ‘Passage of the Tenon vey anton act. of 1980." foe 


ee of ae ty ae $1: i. D. 373." 
- Paragraphs 10 and 11.read as‘follows: ° ©. , 
wy A10; Should a selection. be pr esented, based: upon a. 1 rélinguishment or reconveyance- -t0. Li 


ie the’ United States of: lands which are. ‘not at the: date of the filing of’ such selection within . = 


the’ limits of a forest reserve, the selection: will be. rejected, ‘unless. it. appears. that . such -: 


: lands were within the limits of such a reserve at the date: of the meeonding on the: proper Lets 


s ~ records ‘of such relinquishment. or reconveyance.: ; - 
agave ig Is Selections should: be filed. in the. proper. land. office within. a. xeasdndble time » after ee 


ao the relinguishment.or reconveyance has: been, recorded, in. the: manner indicated.” 2 
pas footnote 26.° Liss ieee sea a care: 


ee a | _quoren a RAMSEY, BY. TED om . COLLINS: 7 or BOD 


August 21, 1948 


“ae ‘nied ' hardly. be ‘observed that’ in the event: or an. acon of " : 


| “hss lands before reinitiation - of the right. by request. for its con- — - oe 

7 firmation there could: have been in the past and there can be. today... 0. 

no reason at all for its confir mation. There could be no equities to. ee ee 

be considered ; the law: requiring base Jands: to. be within a reserve 

~ at the time. of the selection would have to, be. obeyed; no exchange — eae 

- © could be -made; the right of reselection,, “even Vif valid on. ‘Mar ch. ee 
cae 1905, would have to. be: denied.» cee rae oa 


Tt remains to point out. that: the anes requiring: the presetia- es 


-. tion of relinquishment: and selection together and prompt completion ew 


- of-the-selection after. initiation of the right interfered with-the plans ae 


; S, of public. land. ‘companies: and. spectilators and. for a considerable. | - De. 
period: were disregarded. by them. ‘Treating the exchange right as° 


- serip, they. wished: to beable to. make selections as and when they — 


chose. It. suited’ them to: surrender a- very: large. number - of base 


“ee tracts. at one time and. by a single deed, then. to. exhaust. this base at 


- ‘their. convenience. as. opportunity. might arise to. sell at, advantageois. | 


le PECs fractional selection rights based upon its 


“The instant: case : ‘illustrates the procedure. which. they. followeil. Pe 


As: has: been stated, 34 the 820-acre base here offered was part of 4. 720. e | 


- acres. which Ramsey conveyed: to the United. States.on October 2, ..-- 


| ~ 1899, by. a single deed with a. single ‘general. abstract; of: title. Lise ee . 


~~ Selection: No. 1559, to. which this particular: base was: assigned, was” 


= - ~~ not made: until. December’ 18,.1899, and: was-not the first to be based. , we 
a on: the 4,720-acre: relinguishment but ‘was: one of. the “additional” wee 
ne ed selections made thereon. ...The reselection: made. herein to replace an me ead 


; additional. selection is. therefore: itself an additional selection. PS 
Despite the. regulations, the risks: involved by potential boundary aan 


. chingee: and the departmental warning in the Hyde case, this prac-. 
— tice’ was followed’ by many applicants. and tolerated by the land — 


| _ office for over two years. Early 3 in 1900. however the Department amas 

formally _ criticized” the ‘practice ‘as. erroneous - and. unauthorized, eau 
ordered its discontinuance. and. gave directions for the disposition ae 

all these exceptional cases in which relinquishments had ‘been: satisfied re 


“only in ‘part. 35 , } << a | " 
| "These directions ciigued ioe Sho had aneatinded base oilistand- | 


, ‘ing time. > within which to exhaust their claims but notified them that oe 


. : 34 Decision of. December. 26,: 1942, “supr a, p. 289, ‘tn. 32. . 
33’ See Gener al Land. Office Insir inetions of. January ‘16; 1900, ‘to ines: land. ‘ofieets: aide 


4 published but, quoted in 29 L. D. 579, at head: of pages. ‘William 8. Tevis, 29. L. D. 575) 


.~ (February 28, 1900) ; Instr uctions eal March 6, 1900, “29 Ti, iD. 578; and Instructions. of : aye 


pe gale. vF 1902, 811. D. 373, par. 8 


.™. 
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| Gites in making hos necessary dea saleotions ae be. at thats’ ig 
OWN. risk, Explaining this risk, the Instructions said: oe 


Si Not only. are the: boundaries. of forest reserves ‘subject to ehevbe as. ; pointed > ae 
: out in the decision in the case of Tevis, Supra, but. bills are now pending before 


_ Congress. the pur pose of which is to modify the conditions under which lieu 


selections | based “upon relinquishments. of 6 lands within such boundari ies may. 


7 be, allowed. Additional selections of lands Mm satisfaction: of relinquishments ee 
2 previously made. will. be subject to alt. changes” occurring in the. meantime both | 
in, the reservation. boundaries and ine the Taw governing the ae to make i. 


: selection of iew lands. ~~ ‘[Italies supplied. iP 


aa ‘hes directions also specifically provided that teed | offered as ao or 


for any addétional selection must be within a forest reserve at the. ..», : 


time of the- selection. — Otherwise the additional selection would be: = 


invalid. If Ramsey had a valid right. of reselection this provision e ae 


ee would: not. be inapplicable: to ‘his instant selection, which has heen eae 
7 shown: to be-an additional selection. 7 en ay 


From. this. review of the. Department’s interpretation of the statute 7 
as to when a selection must be made, it is apparent that from the — 


very beginning the Department has been concerned with the possi- 
. bility of defeat of: the exchange right by exclusion of the base lands. | 
- from the reserve. before the perfecting of the selection. and has sought — 

— tosafeguard the right against this contingency. It is clear that what- 
ever the: type of Selection, involved, regular, additional, or second | = 


‘ - selection under the repeal proviso, the Department. has held jt éssen- 
tial that the relinquishment and the complete. selection be presented oe 
together: and that,’ once initiated. or reinitiated, steps toward an ex- .. _ 


; change be: concluded. as promptly as possible in the circumstances of - 


= ‘the,case.. In the event. of exclusion of the base before selection, the — 2 
fact that the base was in a reserve when the deed of relinquishment. : 


rs was. recorded will not avail the applicant’ who sleeps on his right 7 
— or. delays his selection, his additional selection or his per tie ae 


With exclusion. of the base the reason for the exchange. disappears. a 


=! Today, restora tion. of. the base to its owner has become possible. 


3 : : ‘Equities like those in Mrs. Coffin’s case cannot exist, The ae - 
we initiated, by relinquishment must. be held defeated. | | 


Appellant’s claim: that lapse. of time does not. seek: a Aoensa 
delagtiod right adversely i is therefore clearly seen to be invalid. Here, 
- Ramsey’s base was. excluded from Sequoia National Forest in 1917: 
Not. until 1931 did Ramsey seek the right of reselection. Not-until . 
1939 did he seek to exercise the right Papeondeds In those circum-- 


= stances not even a valid right could have survived and Ramsey had 7 


- no- valid right, as has been § seen. 


Yo» iene of ven 29 L. D. 519. "oh af ae Be a | Sse - a 7: 7 - | o Le 


ec ie "RIGHTS OF- WAY ACROSS: INDIAN ALLOTMENTS: a olde : 
Sah *e tghe | | January 19, 1948 i 


Pee Kor all. che sve. sonndoincion: the Department ‘finds no een ; - 
’ for disturbing the decision-of December 26, 1942. It. adheres to its = 
conclusions that Ramsey’s first: selection was. lawfully” canceled ae ee 


- 1904; that it was not pending on March. 8, 1905; that: no right, of. 


: further: selection. existed ;” and that. the decision of August, 65. 1931, ce ie 


— erred in. holding otherwise and ‘in. according. the right. The Depart-. ee 


ment continues. of the view that the, 1931 decision further erred in 
a failing to find that even if in. 1905 the right of further selection | 
i ‘could. lawfully | have been. accorded: the. right. would have been de- — ee 
_ feated by the exclusion of the base. in’ 4917 and that therefore the er 


ae Department — was in. 1981. without authority to confirm the. right. Se a 


Finally, the Department holds to its opinion. that even if appellant’s i 
alleged right of reselection were valid, the lands here selected would | 


not be proper for: disposal. i in its satistiction, not being of the char- ~ 


~ acter subject to selection under the liew selection laws?” and, further, - 


a ~~ could not. be restored. to entry, being affected wath. os y, Paramopnt ee 


: public interest. ge 
~The motion is : be oN a oe eS 
Pe eiah eg Denied: 


si AUTHORITY oF SECRETARY. TO GRANT REVOCABLE RIGHTS SOF. ee 


WAY ACROSS: INDIAN ALLOTMENTS - 
Opinion, January 19, 1948 | 


| Taansuctsstox “Lanns—Rreums-or- War—Artormey. INpraw "LaNps—Gurnnar PURSE g 


SUPERVISORY: Aurwortry, 


| the Secretary of the Interior. derives: no ; author Aty: fr om. Schon 1 bot the nee : la al 
oo. of Suly.: 9, 1832, as amended (4 Stat.. 564, 25°. S.-.C,. sec. 2) ; section 1. a See. 


ofthe act of June 30, 1884 (4 Stat. 735, 738, 25 U.S. C. sec. 9) ; and section © 
12 of the act of February. 14, 1903 (32 Stat. 825, 830, 5. U.: 8. C. sec. 485), 


i to gr ant revocable permits for the construction of tr ansinission lines ¢ across. iL 


ae Indian allotments. 


pa » The “general: supervisory. authority”: ‘derived from- these ‘acts is” simply a ; 
‘power to take administrative measures ‘mecessary for the execution OE os. ae 
= : " Tesponsibilites and authorities: otherwise, more definitely fixed 1 by. statute oes oe 


fe or. treaty. Oa res ew eas ing ade es a er Os 
Ge at the. acts of February: 15, 4901" (at Stat. 790, 43 U;: S: 6. sec. . 959), oo - 
= Mareh 4, 1911: (36 Stat. 1258, 43 U.S. C. see. 961), are not applicable. to 
_ allotted Indian. lands, it will be necessary for those desiring to use: allotted.” 
Indian lands for: transmission lines to obtain easement deeds. . ae 





ae 31 See ae ‘and eee “of Maca ot 1943, a pp. 286-239. - 2 
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| Gaxowen, 8 Solicitor: <3 


Tam returning [to Comin aioner of ‘acne “Affaire]: for. ee a 


oe consideration : the attached: letter to. the Superintendent of the: Five os 


~ Civilized Tribes Agency. regarding the application of ‘The. Empire ~ fe 
. - District Electric Company. for permission, to construct a transmission : 
ae line- across certain. Indian allotments. . ) — 


TI do. not. agree with the statement. contained ; in ihe last, séntence of A 


the letter that if the United States Supr eme Court does not reverse. | 


-. the decision of the Circuit Court. of Appeals. for the Tenth Circuit a 


7 in- the case of United States. Vv. ‘Ohlahoma Gas & Electric Oo. 127. F. be 
- (2d) 849,* the Secretary of the Interior may issue a revocable permit es 
for the use of the land in the manner. contemplatec “under his: gen- 


aon eral supervisory - authority over Indian affairs.” This office has | 


— recently pointed out: that what i is sometimes ‘loosely spoken of as‘the ~ 


. “general supervisory power” derived from section'1 of the act of J uly 


+ 9, 1882, as amended (4 Stat. 564, 25 U. S.C. sec. 2); section 17 of 
the act of June 80, 1834 (4 Stat. 735, 738; 25 U. S.C. see. 9); and 


section 12 of the act of F ebruary 14, 1908 (32 Stat. 825, 830, BU. S2C. © 3 


_ sec. 485), is simply a power to take. administrative measures. neces- — 
‘sary for. the execution of responsibilities and authorities otherwise 


; more definitely fixed. by statute or treaty. and that these general stat-. _ a 
_. utes cannot be relied upon as grants of new powers unrelated to the 


a. statutory responsibilities of ee Department. (See Solicitor” S opinion 


approved August-24, 1942, 58 I. D. 103, supra.) - 
If the Supreme Court should determine that the. acts of February ~ 


% . 18, -1901- (31 Stat. 790, 430. Ss. C. sec. 959), and March 4, 1911 (36. - ; 


: Stat. 1258, 43 U.S. C. sec. 961); are not applicable. to allotted Indian _ 
lands, and 3 in the absence of other statutory. authority to permit. the» 


-- ‘erossing of allotted lands by transmission lines; I can see no way in. 


which the ‘Secretary might use’ his “general supervisory authority” 7 


3 to do something which the court: declar es he has no authority todo. 
_ That would. be the effect of issuing a revocable permit, not issued age cae < 


an administrative measure in connection with some other statutory so 


_ authority, | after the court. had decided that al grant of a veh “obway. | : 


ho could not be issued. - 


In my merborandum to ie Wepitant Secretary of Oetober: 16, ‘1949, 


= A regarding the revision of the regulations governing rights-of-way, ete 
~ I called attention to. the. fact. that in. view of the. above decision it = 


| would be. necessary for those. desiring to use allotted lands for trans- 


‘mission. lines to obtain’ easement. deeds and I am aware of no other -~ 


way in which permission may be granted for oe use. of these ae 7 woe 


ae for such Dupe at the ee ne ca Ag ee ee 
o4 cannes Feb, 15, 1943, 318 U. s. 2¢ 206, . ([Ba.] 7 


— 


| sen a. DORFMAN: 
a Decided TFanwary. 28, 49. 43 


Seg “Conmmacrs sre. ‘Wonk—ApprizoNAt, Commnsanion—Untiquinarsi 1 Damacns. 


ae JA Government construction ‘contractor. claimed additional compensation over dea as 
i . the agreed. contract. price because delay in. the supplying. of timber. piling acttar ¢ 
_.. by .the, Government allegedly - disrupted his work program. ‘and. increased Se eae 


Costs | for. labor, -materials,. and ‘overhead. HH eld, (1) ‘that. the Government ° 
i Dede not. obligated, in the absence of an express. provision in the. contract, to 


ne do. any. act SO. ‘that. work contracted for. should at-all events be completed : a 
. ~ within: the-contract time, or so that, it. can be carried on. in the most.efficient: 


ide Se -and.least costly manner, (2) that where a contractor performs, within the - gu ae 


Pe ae time. specified only. the work contracted for, no. claim for damages. because : 


x 


ieee ‘of: alleged. extra. work. may be administratively considered,. (3) > that even ; . : 


| _ where. a contractor shows that -he has in fact performed extra work under. - - 


x a -contract with the Government, recovery therefor cannot. be had unless 


. such work was ordered ‘in the: hanner prescribed by the contract, (b that: 


a ‘claim. ‘for additional: compensation, calculated: after the completion of | 
V's -the work undera : ‘contract, cannot be allowed .in. any | event, since it-is'in 
form, a claim: for. unliquidated. damages which administrative officers. of: 
the. Government are without, gathority to: consider. . Wm.: Cramp. Sons. v. 
‘United States, 216 U. 8,494, 500. Ne eG OS, ante 


. Porras, Under Secretary : 


On J uly i, 1940, the. United Shuts entered inte Contac: No. 
T2r-11605 with Charles J. Dorfman, of 194 North La Brea Avenue, | 
Los. Angeles, California, hereinafter referred to as the contractor, 


“for the construction. of pumping. plant No. 1, Gravity Main Canal, ee 


_ Bureau of Reclamation Gila project, “Arizona, under items. 1- 55, in- 
clusive, Schedule of. Specifications. No. 911. ‘The original ‘contract 


price was $265, 743.7 0, and work was to be. satisfactorily, completed a 


within 400 calendar days from. receipt: of notice. to commence. work. 


< Receipt. of formal notice to proceed was acknowledged by the con- 


~ tractor on, August 28, 1940, thus fixing the completion date for work 


4 ‘under the ‘contract. as. October 2, 1941. _ The work was satisfactorily : 
. completed within the time limit set by the contract... - ve 


On November’ 6, 1941, in connection with the an See the: E 


- Gentrnetor eect | a goles of the contract. ‘He noted thereon, how-) 


- ~ ever; the following exception > are aac: 1 0 amount of $19, 595.55, ‘claim ~ 


- for which amount cwas filed by iar dated’ October 20, 1941.” The < 


amount, claimed. was. rej jected i in. its entirety by the contracting officer 


a in-a finding of. facts, dated October 20,. 1942. “The contractor has 2 | eee 
_ appealed: to: the head of the Department, as is provided: for under ~ ee 
. Article 15 of the contract. The contracting officer’s findings of fact, eo ae 


a from. which the appeal i 1s: ‘aleeny read i in n part ¢ as follows: ee 
ae 9929591826 eee ee : 
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a “Frinas: ‘OF : Pact. eR “The contr actor completed work ade ihe contract oe 


: within the contract time, and-no liquidated damages. have been assessed. against ; 


~ . him, ‘No request for an- er ension of time was received: * * * 


SuMarary ov FINDINGS * *. * (a) The- delivery. of timber piling under 


| invitation 24. 158-A was delayed unusually severe weather conditions, ‘result- , Bae 


ing ina. delay to the construction contractor:. 


-(b) The actual period during which no piles. were available for driving was 


" 7 days; however, pile-driving operations were. suspended 14 days. . | 
(e). Inasmuch as the subject’ contract: makes no provision’ for the payment 


| - of damages by. the Government on account of delays for which it-is responsible, 
. and in view of the established rule that administrative officers of the Govern- ° : 
ment: have no jurisdiction to determine claims for unliquidated damages, which 


oo is the nature of ‘the: demand herein’ considered, the claim of the. contractor | i 
: must be denied. a | a cal! 3 - 


From. the record. now a. pies Deparunerea ts appears ‘that ee : 


s contractor was in fact required to vary his. work schedules in con- 


| _ nection with his pile- driving operations by reason of delay on the. 
part of the Governments pile supply contractor. It appears that an 


‘invitation for. bids to supply the timber piles to be used by the con- 


| tractor. was issued on July 22, 1940, and that the contract thereunder | 
was awarded to B. F. Vreeland, ‘of Denver, Colorado, on August. 3. 
1940. Under the terms of the contract with Vreeland, it appears,. che | 

Lo N. ‘Tompkins Lumber Company, of Hillsboro, Oregon, subcon- 


.- tractor of Vreeland, was to have shipped one-half of the timber piles 


on or before September 4, 1940, and the entire quantity. by September | 
19, 1940: The contracting fice states that “due to circumstances 
beyond the control of the, ‘supplier, delivery could: not be made as , 
scheduled.” By findings of fact dated May 20, 1941, he found that. 
the delay was “due to excusable causes. cep supply contract” 
and extended the time for shipment 33 days. In this connection he 


-.. states. that “delivery. of this material to the construction COnERaEr <a 


i : [Dorfman]. was delayed as. claimed by him.” © a 
| On August 15, 1940, the contractor’s superintendent. Sabenited ve | 


2 ae Bureau of ‘Reclamation. a. construction program which contem- 


plated driving piles during the period September 1, 1940 to October | 


- 5, 1940. The contractor’s work record discloses’ ‘that pile- driving 


ae operations were ‘begun, on ‘September. By 1940, and continued | until: 2: 
~ October 14, 1940, when operations were nécassarily, suspended due.to - - 


= nondélivary of piling, that during the period September 30,1940 to 


October 14, 1940, the sontractor was operating ona two- shift basis, | 


7 : that. on October 21 and 24, 1940, additional shipments. of 115 piles “a ; 
‘and: 60 piles, respectively, were rachi vad. that on October 29, “1940, 2, 


the contractor reassembled his pile- ane crew and resumed. opera- ea 


_tions,: and that all. pile-driving work was completed: on November 7, 


_ : 1940, without further delays: The actual pd during which h pile: - _ 


January 23, 1948 


=_ 


“driving. operations were. suspended 3 is shown i. have beet 4 days; ae ce 


- during ve days of which time no. piles. were available. 7 


"The. contractor’s letter of October 20, 1941, in the vain inuliies ait. aon 


car ficulties alleged to. have resulted. from a disrupted work program ; 


= which he attributes to the fact that delay i in the delivery. of the piling pos 
oo necessitated deviation from the construction. program, that. due. to. 


| | . . adverse weather conditions: Q longer period of time than anticipated | i oe | ae 
was required to drive the piles and to. conduct other: work on the >. | 


~ project, that he was obliged to employ double and triple. work shifts, — . =< 


'. resulting in increased cost because of the inefficiency of such. practice, ~ 


all of. which, he alleges, senses increased his costs. for: Tabor, he 


a naterials, and overhead. 


| ‘The terms on iS contracts in ‘questién strictly limit: the time of ‘he oe ae 
contractor and provide that liquidated damages shall be paid by him - 


for his delays. No provision is made for. awarding’ damages, liqui-. E 
dated or otherwise, for or on account.of delays of the type alleged 


, to have been caused by the. Government in this case. The only pro- } 
vision of this nature is one: permitting the contracting officer'to extend 


the time for completion of. the contract in the case of. unavoidable. 


delays which are unforeseeable and beyond the control of and. not due™ 7 
to the fault or negligence: of the contractor, or which are. caused by 


acts of the Government. There i is no express provision ‘therein obli- 
gating ‘the Government. to do any & act so that the work should at all. 
-events be completed within the contract time, or. so. that it. could. be: 
carried on in the most. efficient and least: costly manner. ~The contrac- 
tor’s sugg gestion that a change order be issued “as. and. for a changed 


condition” ‘indicates apparent. confusion with regard to the applica- 
tion. of Articles 3 and 4 of the contract. These articles read as follows: oe 


ARTICLE. 3. - Changes ~The ‘contracting officer | “may. at any ime by: a 


ts ‘written or der, and without notice to the sureties, make changes. in the drawings. - 


and/or specifications. of. this. -contract and within the, general scope thereof. 


- If such. changes ‘cause an increase or. decrease in, the ‘amount due under this : yee 
“gi contract; or. in the time. required for its. ‘performance, ‘an. equitable adjustment Gog ) 
vo shall. be made. and the contract: ‘shall be modified - in writing accordingly. . No 


f change involving an estimated. iner ease. or decrease of more than Five Hundred: 7 


; Dollars shall be. ordered unless appr oved in. writing by. the head of the. depart- —~ 7 


\ ment. or. his duly authorized. representative. Any- claim for adjustment under 


_ this article must be asserted ‘within: 10 days. from the. date the change. is 


_. . order ed: Provided, however, That the contracting. officer, if he determines that << 02.0 C 


~ the facts justify such action, may. receive and consider, and. with the. approval _ - 


of the head of the department or his duly authorized representative, adjust 


any such, claim asserted. at any time prior to: the date of final settlement. of 


ae ae the contract,. aa the eS fail to agree upon the adjustment to be made. the 7 ose 


- “316. - DECISIONS ¢ OF THE DEPARTMENT or ‘THE INTERIOR te L De | 


— dispute - shall a ‘determined as provided: in “article 15 hereof. “But. aotniag | a 
.- provided in. this article shall excuse the. contractor from: ee with. ‘the: ae 
. prosecution of the work.so changed. a 
 . ARTICLE 4 Chang ged. conditions —Should ne contractor eaten or. ae a 
Government discover, during the progress of the work subsurface and/or. 
latent: conditions at. the site materially differing from. those. shown on:the 
~ drawings’ or. indicated. in the specifications, - -or unknown — ‘conditions ‘of: fan 
— unusual: nature. ‘differing materially . from those: ordinarily» encountered - and — = 
mba gener ally: recognized . as ‘inhering in. work of the character. provided for. in: the. a 
plans: and specifications, ‘the attention of’ ‘the. contracting officer shall be called. as 
immediately » to such ‘conditions. before they are. disturbed. The contracting td 


“oo. 


officer ‘shall thereupon promptly investigate the conditions, and if he finds” 


that they ‘do'so materially differ the contract shall, with the written approval ae 

» & ; (OF: ‘the. head of the department. or. his. duly - author ized | repr esentative; be ‘modi-- 

| fied: to provide for any increase or decrease of cost and/or: difference in. time | 
“resulting from such conditions., Lee : 


Article 3 clearly 3 is in no way. a pleable ti thie, circumstances. of 


ihe present case, no changes i In the drawings. or specifications having 


been. made: and oly. worl recived under the. contract having. been 


performed. » oe 8 a ae re : 


The. provisions of Betis 4 eee appear to inapplicable, = 


| his. appeal of November A, 1942, the contractor states: ae ay ees 


We think: the: contract. contains. ample. provision ‘for dealing. with § ‘any. rea: 


sonable contingency. that Imay : be.. encountered. on. the job. Article. 4 deals. with, ~ 


. changed conditions, and an: equitable adjustment to. be made when such » changed. 
‘conditions are. encountered. ‘Surely’ it cannot be contended. that the conditions . 


| encountered - conformed’ ‘to. the’ conditions that reasonably - “thight: have been 
anticipated. ‘The. anticipated: condition, and the condition contemplated ‘py’ the. - 
Specifications, ° was. that. materials ‘to be furnished. by the ‘Government would | 
_.. be available in such. manner, as. to enable the Contractor to meet the obligations. 
imposed -by . the’ ‘Specifications. “When he. arrived at the site, - and. it ultimately. 

7 developed. that this was not to be the ‘case; ‘then and. in that event, the. Con- 


tr actor. feels that conditions have materially changed, ‘and that he is entitled _ 
to an equitable adjustment. . In order to expedite ‘the: settlement of such an’ 


: equitable adjustment, he tried to make his figure more. than es erate SO, far . 
as. the Bureau. of Reclamation. was. concer ned. ae 


“The contractor cannot. successfully somiend that. a oe in vane 2 4 
very. of timber piling is'a “sub- surface and/or latent” condition, _ 


: “materially. differing from those shown: on. the drawings or: indicated ; 
in the: specifications,” or an “unknown” ‘condition “of an unusual © 
nature ‘differing materially. from those ordinarily encountered’and 
~ generally recognized. as inhering i in work of the character provided 7 
for in the plans and. specifications.” No. material difference in:‘ “con-. | 
ditions” as paatege cern by. 2 panes + was encountered: aa the « con a 7 
tractor. | 3 . | wie ae ea ae 


Pertinent to note is Article 5 of the contract, providing as. follows: 


Oo gi Gramma, DORFMAN ©! a Pa ogl te 


- | pe, | Eg . _ Fanuary. 28, 1943 


- Hetras. —Bxcept as iptheraiee. herein provided, 1 no. eee aor: any ; extra. “work in : | 
er or material ‘will, be allowed unless: the same has been. order ed nm writing ae be ee 
a the’ contr acting officer’ and the price stated in’ such or rder, Titantes, ‘supplied. V ae Rete Nh one alee, 


; Pertinent: also to note is “Article 9 of: the ‘contract. This ‘onticle ie 
provides a. definite. procedure to be followed by the contractor in ~ 
-. order to: secure relief from. the force and. effect of the liquidated _ 
| - damage provision: ‘of the contract: in the event delays: should. be-en- — 


countered which in his judgment. are attributable to causes excusable — 


as ‘under the terms thereof. ‘Had: the delay 1 in. the. delivery of the piles __ 

| indicated. the probability of.a delay- i in the final completion. date of 

the: contract, the contractor: could: have. invoked. the. provisions: of oe 

> this article: as authority for requesting relief j in the form: ‘of an. exten- oi ee 
sion of tine; provided he: gave: the required: notification to. the Cone 28a 
a tracting officer in writing of the causes of the delay ‘ ‘within 10° days: ie 
from: the: beginning of any such delay.” However, the contractor 
peas completed the “work ‘undet the contract. within: the contract time, — Ce 28 es 

- ‘and | no liquidated damages were assessed ened him, and 1 no © request, | 
a "for a an extension. of time was “received. . age py oes ee 
| No showing has been made by the edibiactor that See Wotlk was. te 

dn’ fact: performed on account: ‘of needs: of the Government or for its 

7 benefit, under which’ i in proper ‘cireumstances ‘he’ might. have’ sought — es 

= “recovery. ¢ of damages 3 in the form of a change order. under Article 3,0 | er 

- modification. of the. contract. as. for al changed: condition under Article pA ee 
> 4; ‘or an‘extension ‘of time under: Article 9. On-the: contrary, the’ {2 -o-.: 
“one record establishes conclusively: that: the. contractor “performed. only ee oe 
heme ic work originally. required of. him under the terms of the contract; 2. 
~~ and-that le did so. within. the time limit ‘set therein. . The: rule. oo ae 
oye: established that. even in:cases. in which. a. contractor: has'in fact — 
a performed extra. work ‘under ae ‘contract. with the Government, Tee ; 
=.” covery: therefor cannot: ‘be. had unless such work was ordered. j in. the et ae 
rag “manner prescribed by. the contract.: In Plumley ve. United Sitaten, 3 aR set oe 


Es u ish ‘B45, BAT (1918), the. ‘Supreme Court stated. as follows: 


Vale 


ae The contract’ provided that. changes. increasing or diminishing the: cost. anaee foe Hes Ao 
ba be agreed: on.-in writing by the contractor and the architect, with a: statement: pa 
ee 1 of the’ price: “ef the substituted. material and work, Additional | precautions . ‘a 
-_ “Awere- required if. the: Cost: exceeded $500." ~ In. every. instance it: was: ‘necessary | ee 
—— ‘that: the change should be appr oved by. the Secretary. There was: a total: failure: pe e 
= 't0: comply | with* these | provisions; ‘and. though: it may be. a hard: case, ‘since < oe ee, 
. the court’ found: that the work -was in fact extra and of. considerable value, ~ | 
; yet Plumley. cannot’ recover. for. that: ‘which; though: extra,’ was not. ordered ‘by i Se ooue. 
. .» the officer and. in the manner required by the .contract:.: Rev: Stat., ‘section. | St ae 
Pea ‘BT4d 5 » A awkins V0 “United ‘States, 96 UL.8. 689 ; Ripley: % Vo. United: uae 228 _ — oe 
Tn, 0. 8. oe United States: We MeMutten, 229 Ue 8. 460. eg pe ee 


oe Bens 
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. 4 See ‘bso Samford. v. oGaied ‘States, 7 8 Ct. ron 51, 576 (1938) Ory. ; m 
: . fiths v. United States, 74 Ct. Cl. 245, 256 (1982); G.& ZH. Heating 


| owt Cee rhcpees ice cs Uz. 4 ee, 


Company v. United States, 63 Ct. CL. 164 epee ) A. E. Orook. Co. - | 


Pe | 


en ice from: ne foregoing; the Vine of a contractor’ s claim <2 


Be es preclude recovery by him in any event. The claim. ds based — . 
- upon the contractor’s estimate of loss. sustained. by reason of the 


| delayed delivery of the piles, calculated after the completion of the ee 


_ work under the contract. It is in form an unliquidated claim. for | - 


ae damages: against the United States, not: ‘provided for by-the-terms 
of the contract, and. not. theretofore stipulated er agreed. upon by. os 


> the parties to the contract. Armstrong vy. Irwin, 26 Ariz: 1,221 Pac. 


~ 999° (1928), 82 A. L. R. 609. In Wm. Cramp. & Sons v. United States, a 7 
+ 916 U. 8. 494, 500: (1910), the Supreme Court stated that “it is well ~ 
~~“ understood that executive officers are not. authorized to entertain'and 


settle. claims for. unliquidated . damages.” ” The Court: continued 


is (quoting from. Power ¥. United States, 18 Ct. Cl. 263; 205 5 (1888); Leeds 


} co as follows: © = 


“Claims for. inligaidated damages 1 require or their settlement ‘the: application 


ie = the. qualities : ‘of. Judgment. and. discretion. They. are frequently, perhaps = 


ae generally, sustained by. extraneous proof, having no relation to the. subjects ie 


of the. contract, which are. ‘common to. both partiés ; as, | for instance, proof 


os concerning the number: of horses and the number of ‘wagons and’ the length,: : 


of time that. would have been required in performing a ce amount. of trans- se 


portation. * *. ees 


a. As is” well. said | by. Judg ge “Richardson, 1 in the. opinion ainciay. gee od itd” s 
sore 7 [McKee v. United States, 12 Ct. Cl. 504, 5561, this construction “would exclude | 
- claims for unliquidated damages, ‘founded on neglect or breach: of obligations .* | 
or otherwise, * * -*. -And such has been the opinion of five Attorneys 
fine ® General—all who have officially advised the executive officers on the- subject 
> feiting opinions]: And the same views were expressed by this court in 1866 
(Carmick et at. v. United States, 2. Ct. CL R. 126, 140).”. McClure 'v. United 


me States, 19 Id; 28-29; Brannen  v. United: States, 20 Id. 219, 228-224 5 4: pees ee 


~ et General, 327-828; 1d. 626, 680. | 
~On- October 17, 1987, ‘Acting. Coniptroller’ Gawd Elliott, in an i 2 


- analogous § situation refused to certify a claim for payment, stating: 


~~ Tt-is plain from what: has been ‘said: that. this: may be considered only. as an a + 
a unliquidated claim for. ‘damages. ‘The supervising engineer correctly. informed —_ 


_ you that such a claim could not. be considered or paid administratively, as has 
- been. often decided. Dunbar’ Vv. United States, 19 Ct: Cls. 489, 498 ; Brannen. Veo 


United States, 20 id, 219; ‘State of: Pennsylvania, ve . United States, 36 id. 181, f : = 


| e 135; also, see 33° ‘Op. Atty, Gen. B54. . 


In the ‘absence of specific. statute. this Office + is: without ‘authority | or cer ertity . 


oe such claims for’ payment from. appropriated moneys. Powers Ve. ‘United States, : . aS 


a ae : "RIGHTS. OF-WAY, FLATHEAD RESERVATION | ee PBIG A 


_ Tanuary 27, ‘1948 


Peo 18 Ct. Cis: 268, 216; ‘MoClurev: United States, 19. id. 178, 180; ‘Dennis Vv. United. ee 


States, 20 id.119, 121, and 28° id. 824; 4 Op. Atty. Gen. 827; id. 627, 680; uM Bee Se 


| td. 24; 15 id. 89. - [17 Comp. Gen. 348, 845 (1987). a 


See Ae 18 Comp. Gen. 261 (1988). ape - tes 
I therefore find as a fact that the contractor ‘peeférniod, ae the: he 


- oo werk required. of him under. the contract, that. he did so within the: % 


2. time specified therein, and that he encountered no changed conditions - 


_ within the meaning of Article 4 of the contract. Assuming thatthe = 
¢ contractor might: establish damage as the result of the delay on he a 
a part of the Government in delivering the piles as- anticipated, there 
is no relief which may be granted. administratively: for such damage. _ 


. The findings of fact of the contracting officer ee are oliomed ” 


: i. the pepper is 
| Dismissed. 


} S RIGHTS. OF-WAY ACROSS TRIBAL: AND ALLOTTED INDIAN | LANDS 
3 : ON THE FLATHEAD RESERVATION, ‘MONTANA ~ ES 
| Opinion; January 27, 1943 ae 


Leora: LaxosTatnas, Lanps—ALLOTrED ‘Lanps- Pus. Thane -Romromeatton” | 
OF - PATENTS—FLATHEAD ‘ResERvATion—RicuHts- or-Way—DircuEs AND. ees 


on NALS—ACT. or AvausT 30, 1890. (26 Stat. 391, 43. U. S.. C.. see. 945). | 
‘The provision in? the ‘act: of. August. 80,- 1890. (26 Stat. 391, AZ. U. Ss. G. sec. - 


| 945); requiring that in: all patents for. Jands: taken’ up. after. that date under. “ | 


- any of the land laws of the United States west of the 100th meridian there . 
Shalt be a. reservation | of. a right-of-way. for ditches or. canals’ constructed . 
Je DY the. authority of. the ‘United States, has” no. r apptitation to ‘the. tet ie 

7 lands | on. the Flathead: ‘Reservation. : CG tee ae 


| ‘The lands of ‘Indian reservations established prior’ “to: ‘ August 30, “1890, aoe: coe : 
— not subject. to. disposal. under, the Jand. laws: and: were in no sense. public: ~ eee 


lands. 


The application ot the 1890 aict to jonas: to which. the.t tribal title had pens = Pees 
"prior: to. its. passage “would constitute. a taking: of. private property bye Mer 
* United States and. would. ‘render the Government Hable. to: a claim: fe ig ek a, 


~ just compensation under the Constitution. 


| Legislation subsequent. to: 1890. by. which’ (Genes authorized fie: ‘eouathie.. 


| as ~ tion of ditches and. canals Across: the tribal lands of the’ ‘Flathead Reser- | - ee 
—- ‘vation provides for the acquisition: of the necessary rights- -of-way and con-- a 
tains nothing: to “suggest: ‘that. Congress intended. the. irrigation | system: 0 


a ent the Flathead ‘Reservation to be’ constructed. in ‘Aisregard. of: erie 


Ins any > taking. of the Sings ‘either: with the consent of the tribe or oe con- _ a 
_ demnation, . due consideration must be given, in the. computation : OU THE a. ee a 
- amount. due the Indians, to” any. compensating benefits which the tribal Reet 


Jands will receive > by reason. of the nase system constructed thereon, 


co = 


se ead ee _ DEOISIONS OF: THE | DEPARTMENT OF THE INTERIOR 168 LD. 


The see of reed 30, 1890, supra, a olies i ‘all. allotments ‘carved. oar oe : i 


‘> the. public. domain. “It also applies to allotments ’ made and patentad. from 
lands’ of Indian reservations ereated | our: of. the public domaisi ae cava : 

as or Executive order subsequent to 1890... ae: eS Be ce 

| Since lands which were. in tribal status in 1890. were not ‘subject to. yearned ce 
_ public ‘vights-of- -way, it: may not be assumied. that. they became. subject, to. 


~ such: rights- of-way by being. allotted. “Any language to ‘the’ contrary: in- | | 
-@ludéd in: a. trust Epatent being legally. anauthorized, should be eerormea oe 


or! disregarded, | : cede. ioe ~ | . . 
“When rights- of-way are ce across ‘Indian: i tipunen ess the ‘allottee. 2 oata : 


receive: the. same: compensation. which would be. due to. the Indian. tribe, a a 


in sithilar circumstances, if the land. had never Deen. allotted. 

| Ganoxan, Soliéitor +: | es Ne en 

: You [Secretary of he: Interior] lave requested’ ‘my opinion as to 3 
whether the. Department may construct: ditches and canals across 
the tribal lands of the Indians located on the Flathead Reservation, 

_. Montana, by reason of a provision. contained in the act of August - 
80, 1890, (26 Stat. 391, 43 Uz - Cc. see, oe This provision, 4 in. 1 its , 
, coda’ form reads : oe ee Brice ae 3 


In. all. patents for. ane taken up "after August 30, “1800, sinee any of the . - 
land laws of the United States or on entries. Or claims validated by the Act of -- 


- August. 80, : ‘1890, west -of. the one | ‘hundredth meridian, ‘it: shall. be expressed” - 


that. there is: reserved. from. the’ lands in. said patent: described ; a: right. of way . 
ther eon . for ditches or canals constr ueted ‘by. the: author ity. of the. United. states. 
ne similar. question is presented 1 with | respect: to the allotted Hine | 
- of the Flathead - Indians. ae ee : 
a ar an. noe ae ‘opinion shag ties provision deed. ot conerale to. reserve 
nan: anon of- -way across the tribal lands ‘of the: Flathead Indians. ‘Since 
the tribal lands of other. Indians" may: be subject: to particular treaties 


| or: ‘statutes which" might change the result, my" ee 18° JTimited. 


to the Flathead Reservation. © a 
The ‘lands in. ‘question are. pitt. of the Flathéad Reservation ich 


es - ae created. by the treaty. of July. 16, 1855. (12 Stat. 975). By. that: wee 
tr eaty the Indians: ceded certain - nade: to the. United States and 


“reserved for their exclusive use and benefit other lands, described bina 


the treaty, which became the. Flathead. Indian’ Reservation. “Phey _ 


“Jands.over which it- is now “proposed. to-exercise a‘ right-of-way for — 


the: construction of ditches and: canals are those lands: within the 
~~ veservation which ‘have not since been’ allotted to individual: Indians Ra 
or otherwise disposed | of in accordance with the act of f April 2 23, ‘1904 a ae 


7 (33 Stat. 802), as amended. | 7 
“The statutory provision, ‘on fe face, applies oily td eee title + £5 


‘ which, is. nearer 2 from the, United States after t AUgR 30, 1890. 


August -30, 1890. | See ee ee 
a! qt Ehe, legislative, fa. of ‘iis provision. Pires saa ialy | aa 
oe Congress: did not, intend to. destroy: vested: rights, nor did-it intend. 
~ to! inelude within: the scope: of the: provision any ‘Jands ‘other than } 

- the public lands of the’ United States. 1 Nowhere: ‘in’ ‘the history’ of | 


hot 


January a7, 1948 


oe These. feces were. oor - acquired from. the. ‘Tailed States x nor ‘were he GI 2 
. they. acquired. after. 1890. Where lands. are reserved tovan: Indian ee on 
tribe. from. a, cession: ‘made: to ‘the United States, as in: this case, the ee 

Indians do not acquire, title. to the. lands: i in the reservation. through» Z 
the treaty | ‘of. cession: but. hold’ under their original. title: . United 
: States v. Romaine et as 285, Fed. 253. (0. C. A 9, 1919) The United a 


Beha eet 


po eer RIGHTS: O”-WAY, ‘ELATHBAD. RESERVATION © ve 7 is 


ae ratified a treaty of iss5, supra: Ne. patents. hae ever. been, aa ’ : _ : | 
for. the. Jands here. in question. nor. can they. be. said. to. have. been See 


- taken up under. any of the Jand, laws of the United States after Oi oe 


this provision is ‘there e any. refer ence. to Indian lands. 


_ The. provision. appears. in-an. act. making. appropriations for the ae 


sundry. civil: expenses of-the: Government: for ‘the fiseal: year: ending 


June’.30,°1891.'. As: ‘reported | to ‘the: ‘House’ thére was’ an item ‘of. 
$720,000" appropriated for: the purpose’ ‘of investigating the extent. to 


which the arid regions. of the United States. could be. redeemed. by aa 


_ irrigation,.for. the. investigation of the sources of :water to: be used — 
~ ine irrigating, and. the: segregation: of: irrigable. Jands :in’-such: arid © “o 
_ region, and’ for’ the selection of sites ‘for reservoirs’ atid other’ hy- 
— dratilic‘works: necessary “for the storige and utilization’ of water for: - 
: irrigation. and” for. ascertaining the. ‘cost. thereof, ete? This. item bot 
Was. in. pursuance. of the act of October 2, 1888. (25. Stat. 505, 526), 
i which. reserved. fron. sale, entry,. settlement or. occupation: all lands” ec. 
. thereafter selected! ‘for’ sites’ for reservoirs,’ ditchies:'or | canals: for rs 
ree ‘irrigation. purposes and’ all lands made susceptible of: irrigation, by a 
such reservoirs, ditches or canals, provided, however, that the Presi- _ 
- dent: might:-open any: portion. of. the lands: reserved: ‘to settlement =. 
under the: homestead laws. . Under the above. act.as then.construed: 
the arid: lands: Wn: the: country. were. tied up and. withdrawn. from- a 
aw public domain and no entry or. settlement, of ‘then. could: be made © 
ac Utd, they. were surveyed. ‘Congress was ‘called upon to repeal: the Paes, 
ae Taw, or. make. the ‘necessary. ‘appropriation. 0; permit. the. ‘surveys. to. a ae ee 
ce Sgto- ‘ahead SO that the land could be. opened up: to settlement. pee Wel: enacts 
ao ‘bill Passed. the > House with: the appr opriation for, | continuing. such 7 


ae b4 Gone "Ree. ‘7929, 7930, 7981, 7933, "7984 (1890). | 
| [97d 6045. - 
Id, 6047, 6048, gods, 6052, 6058. 


~ 


oe a 
7 
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a surveys.t “The Senate Goines a to. ee) tha’ 1888- ace wee 
It -was pointed out that that.act as then construed® not only deprived a 
a those who had made entry since then upon the public lands of their ° ~ 
ae right to obtain title but also prevented all others from obtaining 

~ title and that Ae had. absolutely stopped the settlement. and. develop-. oS 


. ment of the West. The proposal of the Committee was agreed toby 


the Senate,* but the House refused to agree to the Senate. amend- a 


| - ment.7 The bill went to conference twice and the conferees finally : 


7 suggested the. language found in the statute. Thus it’ is Thecessary 
to consider this reservation of rights-of-way with the legislation to ss 


os : ae it 1s attached, which i is as follows: 


For topographic: surveys in various. “portions na “the United. States, hese: = 
- hundred and twenty-five thousand dollars, one-half of which sum shall be 
expended west of the one hundredth. meridian ; eae So. much of the act of — 


a October second, eighteen: hundred and eighty- eight, - * ia as provides. for 
_ the withdrawal of the public lands from entry, peecee and ‘Settlement, is 


- her eby. repealed, and all entries made or claims initiated in good faith and valid: . 
but for said act, shall be recognized and may “be perfected. in the same manner — 
- as if. said law. had. not been enacted, except that reservoir sites heretofore | 

located: or selected shall remain segreg ated and reserved from entry or settle- _ 
‘Ment as provided by said act, until otherwise provided by law, and. reservoir 
sites hereafter located or. selected on. public. lands. shall. in like. manner be - 
reser ved from the date of the location or selection. ther eof. | | 

No. person who shall after’ the passage. of. this act, ‘enter: upon any of the 


public lands with a view -to- “occupation, entry or settlement: under. any: of the .. 


land laws. shall be permitted: to acquire ‘title to more than three. hundred: and: . 
twenty. acres in. the aggregate, under all of: said: laws, but this. limitation shall 
| not. operate to. curtail the right of any person: who has heretofore. made entry 
or settlement. on the. public lands, - or. whose occupation, entry or ‘settlement, 


: is validated by this act: Provided, That in. all ‘patents. for lands. her eafter : 


‘taken up under any of the land laws of the United States or on entries or - 
if claims validated -by this act west: of the one. -bundredth meridian, it shall he : 

| expressed. that. there is: reserved from the lands in said patent described, — | 
_- -right‘of-way thereon for ditches. or canals constructed DY. the: ‘authority of the ee 


ae United States. 


. It is. to be susives her this entire eilepicintion, including the ious - 


e nicer consideration, is concerned with the occupation, entry or settle- 


| - ment of public lands. “By v virtue of thie: BrOvIe?) a pee easement, ee 
ri ‘Td, 6059. - 


5 The Commissioner of the General Land Office stated, in: a. letter read into the record os 7 


_ (p. 7276), that in view of the above-act the General Land Office could. not approve or ~ 


_ suffer to go. to. patent any entries of land-that may be found within the. general terms of. - 
- the statute. The Commissioner- pointed out that the reservation did not depend upon the — .. - » 
designation: of the lands’ by the Geological Survey but that.it was within the terms of the e 


a “statute itself. By. circular dated August 5, 1889, the. district land offices were “instructed - peal 


‘that, they should cancel all filings made since ‘October 2. 1888, and should thereafter re- 7 | 


. ceive no filings, upon any of auch lands, 
‘., 67d, TALS. - 
Id, 7818. 
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: ‘aad ight-c ve -way for: ditches and canals cued o Pe Ss ‘of. ers ; 


: : = the United States over all public lands west. of the one. hundredth — & ? . - 
oe meridian entered and patented subsequent. to the passage. of the acti a, 
~~» were created: Green. v. Wilhate, 14 Idaho 288, 98 Pac. 971. (1908). ee 


7 Recitation of the reservation in patents issued for the lands apprised | ee ee 


the patentees. of the reserved. rights of the United States. dev. 
~ eo nited. States, 263. U. ro Pe 497, 503. (1924). Lands severed | from the | se 
a i public domain or otherwise disposed of } prior to. the date of the enact- ie ed sa Suet 
“ment. plainly were not within its contemplation. This is recognized = 
by the proviso. itself which directs that: the reservation of the right- 


ae -way be ‘expressed only in patents for lands thereafter taken up 


- -under any. of the land laws of the United States.’ The lands of Indian Fs | 


reservations established prior to the date of the enactment were not. 
ee subject. to disposal under the land laws and were in no sense public i 
lands. United States v. Minnesota, 270 U. S. 181, 206 (1926) ; 


Leavenworth, Lawrence & Galveston R. R. Co.-v. United States, 92 | 
~ U.S. 738, 745. (1875) ; United States et al. v. “Mel ntire et ab. 101 F. 


(2d) 650, 654. (C. GC. A: 9, 1939). “A holding that such lands ie sub- | Ba 


“ject to the right- -of-way reservation: of the-1890 act would find no ~ 
support in the legislative history of the enactment and would con- 


~~» tradict the plain and unambiguous. language of the statute: 


It has. been urged that this Department has over a long period of 
years given the statute a contrary interpretation. -I find no decision, ae 
departmental or judicial, that goes so far as to hold that. lands which 


were in Indian tribal ownership atthe time of enactment ‘of the act 


of 1890 and which still belong to the tribe are subj ect to the right- -of- 
way reservation in question. . a 
In the case of United States v. Van H OTN, 197 Fed. 611 (D. Colo. : 


1912), the court was dealing with lands which were subject to dis- - 


position under the public land laws in 1890 and not, as in the present 
_-ease, with lands which have never been public lands and to which the 

public land laws. were not in 1890 and are not now applicable. - : 
None of the departmental decisions to which my attention has been 7 


8 ‘called deals with the application of the act of 1890 to. tribal lands of | os 


| = ; - Indian reservations validly. established prior to that date. The ¢ case. eof 2 ; : . 7 ae 


; reservation should be inserted ’ in, Q. patent to. be issued a the Surehad Nines : . i : - a 


: : i _ of an Indian allotment. Two Solicitor’s opinions, one dated J uly 10, se 
1981 (68 1. D. 899), and one dated August 25, 1988 (M. 29908), deal ees 
with the payment’ of compensation | for. damages done to: individually ee ee 


| : 7 owned land provided for. by the act of. February: 20, 1999- (45° Stat. > | 


oo 1252). Both : recognize, without discussion. of the point, the existence ae 


ae a of a, a Tight, ohway.t across 5 the: Jang under. the act of 1890, “Apparently ay es oo 


_ 384 DECISIONS OF THE DEPARTMENT 1 OF THE INTERIOR : (881. ‘De 


| an Departnent fia tinidoyoy and A cseueailty inieeaead the ah ot ce 


1890 as ‘reserving | ‘to the United States a. right- -of-way for ditches and 


7 éanals ” over Indian allotments ‘patented’ to individual’ Indians. and ee 
their SUCGeSSOrS in interest after that date. ‘The reservation. ‘of such ae 
ey right- -of- “way has apparently been expressed | in all such’ patents A 

‘issued: for’ lands ‘located ‘west. ‘of the one ‘hundredth imeridian. ihe. 26%" 


a Department so ‘directed by’ order of September 38,1908, as. amended oo 


we N ovéinber 18, 1908. ‘Neither’ that order nor the correspondence lead- eo, 
ing? up. to its” issuance contains any ‘intimation or claim that tribal ae 

e land of reservations created | prior to 1890 were impressed with: the. | 

. ~-right-of- way. reservation. “My conclusion that no such reser’ vation 
| exists with respect. to the tribal lands. of such : a, preexisting reserva~ ae 


tion is not , therefore, i in conflict: with. any départmental order ‘or ruling | 


on ‘the subject. ‘On the contrary, ‘the. Department, has held in. an~ one 


fap git 


analogous: situation that, al ‘right-of-w ay. for ditches and. canals was. - 
‘not reserved to the United States by the 1890 act. In. an opinion — 


ae . approved February, OF 1935, M. 27871, the’ ‘Solicitor ‘corisidered the is E: 
2, question of whether certain lands i in "the: primary - ‘lists and’ limits of. a 


soe the grant: of July 1, 1862 (19 Stat. 489); as amended: July os 1864 “3 
(18 Stat. 356), to the Central Pacific Railroad Company and patented ~~ 
- to the | company on ‘September 6, 1896, under said grant, ‘without reser- + 


"vation of rights-of- “way under ‘the 1390 act may be taken wider the 2... 


: - 7 authority of: such proviso or whether the lands rust ‘be’ acquired by ; 
‘ purchase. ‘After pointing out. that. the map: of definite’ location, the 


official. plat’ of stirvey, and: the lists were all filed | prior to. August 30 


_. . 1890; and that the title of the railroad had fully vested prior to that a 
 date'and after referring to the instructions of the Department issued’ o 


on. April 19,1912 (42. L. D.. 396), to the effect that where title vested 


ue _ prior to ‘Atigust: 30, 1890, the reservation clause should not be inserted. — 
mM ‘patents issued, ‘the. Sélicitor concluded that the land required must. ee 


| a be ee and could not be taken under the proviso of the 1890 ae. 
In my. opinion. thie i is the correct analysis of the ree “The piineiple os A 


| announced therein that the. reservation - of a right* of- “way: was not 


7 effective where title had vested prior, to. “August "30, 1890, is. equally a 


applicable to the tribal lands: on the. Flathead ‘Reservation. -There-— 


a fore, my answer to the question | propounded | is. that. the ‘Department’ oa 


| pod not construct ditches, and canals, ACTOS: the tribal lands of a ; : 


oe 


: to ea the tribal. ‘ile had attached priot ‘to its passage ie on ee 


ae 2 ‘inciples stated and applied i in U nited iS tates v. K lamath and Mu oadoc ’ = 
"a Tribes a Indians, 304 U. 8, ug (1988). and é Shoshone Tribe. ce iD aml @ aed 


1 


ROOT 
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, Biases, 299 U. 8. 476 (1937 ys constitute a taking ma private property Cae 
by: tlie: United States and: would ' ender the Governinent: Hable tos a : 
| claim: for just’ compensation under the Constitution.” Guan nose 
- °Tt-has been’ stiggested that by legislation subsequent. tot ‘1890, ‘on. ee 
Ee ie has’ authorized: the construction of ditéhes'and canals : across the a ee 
- “tribal: lands’ of the F Flatheads and that’ since’: Congress made. no ‘pro- - on 
ce -vision. for the’ ‘purchase or acquisition of. rights- of: “way sl ‘must have | Pee. 
-. acquiesced ‘in’ the Department’s’ interpretation. of ‘the. 1890’ tet, Aso 8. oe, 
‘stated. above. I ‘know of no. departmental decision which 1 may be said. eee. 
a to hold’ that the: tribal. lands of the E Flathead Indiins are ‘subject: to- oy a 
| ~ ‘the right-of “way ‘imposed by the 1890 act.’ Nor do'T find support for 


Ae stgetetion In the sibiestqaetit legislation of Congress. That ae : : ae 


SP saattet 


~ ere ‘on ‘BB: 5 Flathead Reser ‘ation to ‘be’ constructed 4 in "disregard ae ae 


Bee, Soo. Bey 


oc, ‘Indian’ rights.” Te must. be assumed. that when: ‘Congress authorized: ee 
A.) the: Secretary’ of' thie: Interior: to perform any and: all acts’ necessary : 
_.. and proper forthe purpose of ‘carrying out'the y provisions of the'1904.. 
ead act: as amended? and when it: appropriated - money for the ‘ptirchasé of” 7 
~~ necessary:rights of property, Congress intended ‘that the. plan for the = ae 
irrigation of the: lands’ on the: reservation would’ be tarried out: Med ee 
 Jegal i manner, and that when it was necessary to:take lands: over: ‘which: ie a 
ey right- ofS way had:-been’ yeserved these lands: would be taken j in ‘the | ae oe 
ais Taaghinno ‘prescribed. by law and that: just i 2 esccomom would be eet a ae 
pes the Indians for the Jands taken: Bs ie Se Ss ete oe . ae 
eerie bt any taking ofthe’ lands, either with the consent of the iiibe ‘ee 
i: by condemnation, due consideration Thust: be given, in the computation. a 
‘of the amount due the Indians, to: any compensating benefits which © eg 
the tribal: Tands’ will: recéive by ‘reason of the irrigation. system’ con- 
_ structed ‘théreon:’ ‘Bauman v- Ross, 167 U. S548 (1897) ; United 
— . ~ States'v. ‘River Rouge Iinprovement Co. et al., 969 U.S. 411° (1926) ; ef 
~sfaronson: ot aleve United States, 79 F: (2a): 139 ue D. C a ae : 
a United, States Ve: Victor N. Mutter et al., 317 U. 8. 369. : 


4 siPhe z ‘acti: of Jannai'y 24, 4923, (42 Stat. 1192); Teas 5: 1924 (48 Stat. 402); “raitch 3, EO Te ae 
1925" (43° Stat. 1153); ‘and « May 10;' 1926 (44° Stat: 464), appropriating | money- ‘for ‘the | gS tes opel 
construction of irrigation: systems on the Flathead’ Reservation’ provided that the’ money igs. 
appropriated: should 7 ‘used. am “the” “Durpose’ of” Purchasing “any, ny Tights. ‘of ae 
_. property... hae Bees ee 
a > Section. 15 of the: act: of 7 May 99). 1908. (85 Stat: 444, 450); ‘auihbriced ‘the Secretary a Se 
! of the’ Interior. to perform any and all acts necessary and ‘proper for the purpose ‘of earry-. oe ee 
- ing into‘ full force‘and effect ‘the act of: ‘April’ 23,1904 (33 Stat. 302), section’ 14 of which aes 
7 “providéd that. a ‘certain part of ‘the proceeds from the sale of Jands ‘on: the: resérvation. to ies at Bs 

“Bel opened: to. Settlément’ ‘should be’ used’ for the construction of sacle attches ‘for the ee 
hooe of _banesit of the: Indians. ae = , . : 


826 DECISIONS OF THE DEPARTMENT OF THE INTHRIOR [581.D.  - 


| ae to the ‘tess. of the act tot 1890 to eee iMottedd in: i Severaley | , 
‘to. individual Indians, the act clearly. applies to all such allotments, 


a carved. out of the: public domain" and likewise to allotments made. - 
and patented | from land. of Indian ‘reservations created out of the 


oe public ‘domain. by. statute or Executive order: subsequent to 1890. 


ie Whether it. applies to allotments of land which belonged to. ‘Indian’ - | 


7 tribes in 1890 or prior to. that date presents: @ more serious problem. - ~ 


‘The considerations above noted governing the interpretation of the | 


1890 statute all indicate that the statute was not. intended. to. apply, s , - 
~. and should not apply, to lands which, when it was passed, wereIndian 


oe - ands rather than public lands... ‘On the other hand,-the ‘Department a < 
_- has given the statute a contrary interpretation : with tespect to. allot- oe 


ments over a period of nearly: half a century'and-has regularly in- i 


a cluded i in Indian trust patents express. reservations for rights- -of-way. . 
~ pursuant to the language of the 1890 statute.: This course of practical ieee. 


oe construction, would probably. be upheld. if challenged i the courts.4t 


-.  Thepr oblem that i is now presented « cannot be satisfactorily disposed oe 
| of: without some recognition of changes that have taken place over 
: ~ recent. decades in the administrative attitude: to Indian property. _ 
sae 4 Undoubtedly there was a time when Indian. lands were considered by _ 
oe ~ administrative authorities as public lands, for most: purposes. Indians © 
"were deemed to occupy such lands by sufferance,. and without legal” 


ee Y ights, and all incidents of ownership were considered. to be. vested a - | 
in. the Federal Government. Under this. theory of tribal. property, Pant 
.. tribal-Jand was, in substance, considered as-public land and a “trust - 


| patent”. transforming tribal Jand into an individual allotment was — 


4 viewed as an instrument conferring rights of private property inthe 


public domain where no such rights had. existed before. Under this * 


view, and so: Jong as this view had any vitality, it was deemed to be 7 : - 
" -proper to make. “trust. patents” subj ect to those reserved. public rights. ‘. 
%s which, according to the 1890 statute, were to ‘be specified in patents 


. conferring rights: of Pee, Breperty in: Doron = the “public 


domain. 


_ 10 Section 15. of act. Sof Mareh 3, 4875. as Stat, “420, 43, U. 8c. sec, 189) ; eeeon 1. ro. : 


of act. of July 4, 1884 (23 Stat. 96, 43 U.-S.. Cc. sec. ee ; Section 4: of the act of sures ae 


_ 8,.1887 (24 Stat, 389, 25.0. S.C. see. 334). ee 
-. MW Bstate of Sanford v. Commissioner of Taderial "‘Revenia,. 308. U: S, “39: 52 (1939) ; ee 
3 United States .v. Jackson et al., 280 U. 8. 183; 193 (1930) ; Kern River Co. et al. v. od a 
i oe States, 207 U. S$. 147 (1921): GO och. Pike meee pg 


498 Op, Atty. Gen. 255° (isis oe oe 
.. The: theory: that Indian lends are: ‘duaply 1 Tanda on which. ‘Indiains- are penned: to = 
live: and are protected. from interference at private hands. but in. “which they. have- no” 


an property rights-is described, in Cohen, Handbook of. Federal Indian, Ta at Pe 288, as the i oP oe ee 


ae Sera theary me 
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| “While this view “ok: India. tribal Jands'* “was. never > contiemed: by: ‘ a oe 
| Con great or. by the courts,1> it. was, for several decades, applied. 


often: enough. to. be. considered: a common view of: the: matter in fe 
one Executive circles. The: first: clear expression of this view is perhaps Seles Ee 
= to be found in an opinion: of Attorney General Cushing, rendered i ine oe 


» 1856, advising the Secretary of the Interior that the recognition of Pots 


. Indian: proprietary: rights by. treaty. was “on error” and ahae such ~ . : a 
. alleged rights could not impair. grants of Jand by. the United States — 


| Loto third. parties: (8 Op. ‘Atty. Gen. 255). -Sporadically, though not | es 
consistently, : administrative action was taken which could be justified =~ 
-. only on.the. theory that. Indian. occupancy: was: purely a matter of — re 


7 grace and subj ect to termination at will without cause or compensa- <a . 


‘tion. In-recent years the United States has paid several million. ee 


ais to Indian tribes: which suffered from. the application. of this’ 


a view. 16 The first clear ae of: this. administrative » view. is to eae 


oy 
Sit H OPE 


oe ou See Heavenworth bie. R Re Oo: v. _ United States, 92 U sg. 733. (1875); where the: oot” 


said; “* :* * the policy which. dictated. them (railroad land grants] -confined them to Pe 


ae land “which. Gonipess ecould rightfully’ bestow in For all practical purposes, they - 


oe [the Indians] owned it; *.. “he Gea ee has: frequently. bought ‘the: Indian © 


title, to. make room: for civilized nae pioneers . of the. wilderness ; but, it has- never ide Oe 
aia engaged. in. ‘advance to” do so, nor was. -eonstraint,- in theory ‘at least, placed. upon — ‘the. | 
ae Indians ‘to bring: about: their. acts. of cession.’’: (At: ‘pp. 742-743. ),, While. Congress did,‘on | 

a various occasions, » dispose’ ‘of Indian property for non-Indian purposes. “without . Indian 


--- eotisent; this’ apparently happened only when ‘the facts and applicable law had not» been: — oe 


uA 2 ndequately presented. See comment ‘of. the. Supreme. Court. in United States. v. Mille. Lac | 


“Chippewas, 229 U. 8. 498-(1913), on Joint Resolutions of July 22, 1890, 26-Stat.290,and 
-o- May 27,1898, 30 Stat. 745, in. Jones v. Meehan, 175. U.S; | (1899); on. the Joint. Resolution ae ees 
OF August 4, 1894, 28 Stat.: 1018, and in Choate v. Trapp, 224 U, S. 665 (1912), on. the. ; 


Act of May.: OF 1908, 35 Stat. B12. Al these enactinents., were. held unconstitutional in te 
oe whole. or in part.” | oon 

On the other hand: Gigs ‘éven in’ the ‘petiod 5 See reeognitlén: oF Indian pba = a 

‘ights was. at its’ lowest. ‘ebb, regularly affirmed the. sanctity of. such -rights, even. where 


. based only on. aboriginal occupancy..' See, for, ‘example, Act of May‘ 17, 1884, 23°Stat. 24 Sere oe 


i (protecting Indian possession in’ Alaska) ; 3 Act of Mareh 8, 1891, 26 Stat. 854 (protecting se ia 


oo “any: ‘just and unextinguished: Indian title or right. to any. land or ‘place? against private ~*~ e 


...Jand- claims ‘in. former Mexican. territory) ; ; ene see e Cohen, ane sche of cable Indian. : S a 
oe feta 808, and authorities cited. ae . . eee es - 


16. See cases. cited: in preceding" footnote. 


- : In ‘the - years. following: 1864,. the’ Interior. Department aiepoeen of. ‘certain’ VGninpewa ee : : os 
. - Jans as public lands, and: this was later. characterized: as. illegal by: the. Supreine Court. Gee eg 
- United States v, Mille Lac ‘Chippewas, 229 U. 8. 498 (1913).. ee wat cee 
oe In. 187 1 the Interior Department. improperly patented to. the State: of. Minnesota certain. et ee 
| jands. belonging to. certain . bands. of Chippewa. Indians, and a. -eancelation: Of . the pee es 


Was. subsequently decreed. United. States v.. Minnesota, 270 vU. s. 181: (1926). 


“In 1878 the. Office of Indian Affairs improperly opened ‘the Shoshone ‘Reservation in- ae = ie 


Wyoming to the Arapahoe Indians, an act for which, the Supreme Court later allowed ~ es 
Dae damages. in: the ‘sum: of. $4, 408, 444. 23. with interest. | United States ve “Shoshone. Tribe, 8 © ee 


- 804: T. S.. 111. (1988). ee, Peas 
7 From. 1898. to" 1927, até. Secretary of ‘the 5 Interior cepa ‘Creek. funds. without indian Se aie ee 
oe ~~ consent, and the United States was held liable therefor in the. sum. of. $110, 644, 92. with Te er gy 1 

interest. Creek Nation v. United States, 78 Ct. Cl, 474 (1988). Se ee ; 
In 1906; the: Secretary. of the Interior disposed of a portion of ‘the: Klamath egersauion. es 


— without the. consent of the. Indians, an.act for which the. Supreme. Court. allowed:.damages.*. ee 


~ dn the sum of ee 318, 347. 32 with. | interest.” “United States v. Klamath indians, B04 U. 8. 7 eee 


mae (1988). 
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be found i in nthe ¢ opinion » of f Atay General Stone in n 1924, advising - ‘. 


me fe public land mineral aes, of lind within't ‘Paveutive’ ardei indie eS 
_-- reservations: would constitute: ‘a violation: of the proprietary: rights te 
ofthe: Indians’ (34: Op. Atty. Geni 481) ‘The: period of executive © 
a disregard | of. Indian property’ rights ‘may perhaps be more: definitely ae 
_. fixed-in terms: of the:practice of diminishing Executive: order Indian 
reservations: and" restoring such: Jands. to the’. public: domain: by inde, ee 


lateral - Executive order’ without. affording. compensation ‘to the... 


a Indians: The ' first known: instance of : this: practice’ apparently = 
occurred “in ‘1874, Vi the: last: in 1921.28: > During: ‘this period approxi- 
a? inately 82 redvotions: of Indian reservations were thus 'éffected. The. 

validity: of this form of action was: questioned 1 in’ 1924 in ‘the: opinion | 
of: Attorney: General Stone one cited, and: ieCongnese forbade: ‘the 


ree in’ 1927.19: 


In the act‘of' June 18, 1984 (48 Stat 988), Coteras iaoridal. ae | 
; dian Jands should not be disposed of over the objection. of -the 


Indians concerted, thereby- ‘recognizing, if not creating , enforceable 


‘tribal property, tights. in’ such lands.2o The’ ‘provisions of this act - 


are applicable to: the Flathead ‘Reservation, a among others: 


‘Brited States: v Shoshone TI ndians; suprazh: ideale the death blow: to | 


. the’ beheory that. tarball Jands are > Ruble dads, of the United States, 


a Hi 


é “at The’ reasons for: this, ‘practice, are. ‘thus, ‘set ‘forth: ‘in. "the. justification. submitted i 


Commissioner of Indian Affairs B. 8. Parker. (himself. a an. Indian). and approved: by. Presi-. 


dent: Grant : caked Oe ne Eat hee i 
Tt appears from "ie papers \ Seanemniiten heiewith ‘that the e@iliens: oe an Diego. 


7 County protest :-against. the order of: the. President: setting. apart said. lands: for, Indian °. 


i reseryations 3, thatthe Indians,are unanimously opposed::to.: going. on. said reservations: ;; 


= é that: citizens. shave: made ‘valuable improvements:.thereon, and that: there, sare: but. few we 


.. Indians on the. lands .set,; apart: as aforesaid ; that. reeent, gold: discoveries shave attracted 
a large immigration. thither,. and. the opinion. of ithe: press, together ;with: other evidence,: 


° would: indicate that :it- would. be for. the. best ‘interests and: welfare. of: ‘the Indians; As: 


- well as others, that the order of the President setting apart: said: lands: for: Indian purs 


:poses should ‘be rescinded.” [Baecutive Orders Relating to: Indian Reservations: .. ky om 


ty May : 14, 1855. to July. 1, 19 12,. Department. of the Interior, 1914,. Ds, »A8-AB: 1. wi 


= “a7 Brecutive: Or ‘ders: ‘Relating to Indian’ ‘Reservations: Bre om y haly. ay “1918 ‘to say, L : . 
ER 1922; Department of ‘the Interior, ‘Vol. IL, D.. Pree oa . “he 


= pear Mer aes 


0‘ Act of March» 35. ‘1927; see: 4 (44° Stat: 1347). 


‘20 Section 4(a) ‘of “Article” VE. “of the’ Flathead ‘Cbristituition® -appiovea’ Octisbex” 28, 1935: — 


vests in the. Tribal’ ‘Council: ‘power ‘to approve or “veto any: use Or: disposition of | ‘tribal Sn 


i. property, and ‘section Toft the ‘corporate: charter, ratified Apia: 25, 1936, expressly HOES . 
se nizes: ‘the. ‘tribal ownership of’ unallotted lands. ty mn 
Por’ many “years prior “to the. decision’ ‘in that case Lis. thteridi. Department and’ ‘the’. a 
- Department, of. Justice,, relying. upon language’ of the Supreme Court in’ United States’ aoe 
are Cook, 19 “Wall. ‘591. (18738), ‘ad’ taken. the. view. that’ the: ‘timber on- Indian’ ‘tribal Tand . | 
ok ‘belonged’ to the United ‘States. and’ ‘that the Indians, ‘by virtue: Of a ‘Hight: ‘of occuparicy, eae. 
were entitled to. no. greater rights than ‘those. vested. in’a ‘tenant’ for’ life: “In. accordance’ _ 


witli this view, the: Attorney General; in 1888; ‘advised ‘the: Secretary’ of ‘the’ Interior that eee ater 


i Thdiang: had ‘To. Tight’ to cut ‘and sell ‘timber, ‘on. an Indian’ teservation (19: Op: “Atty. ‘Gen: ant ee 
194), and two- years later” ‘the, Attorney ‘General’ advised: that: ‘the’ ‘Drogeeds of ‘timber, eG 
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“Ty view ‘of ‘these: “acaba it: -wauitds: ‘in: iy’ vy judgnient: peo” — 


*s : a and ‘anachronistic to continue t0 treat: Tndian tribal’ lands’ ‘as’ oe 


no EB ‘they ‘were: part: ‘of: the public: doniain. and. to‘ treat: Tndian’ trust A eS 
; —- as: ; instruments for Aisposing’ of the: i pobtic domain.. Rather. a ee 


mal in atidiece mee polon gi to ; Thdiaty bes The process afi allotment and poe 36 ce 


| ; not. ‘intended to: reduice the value of the: land allotted. ‘The opposite — | 


was: the Gasé.22: Since, then, ‘lands | ‘which’ ‘were in’ ‘tribal: status in . 


1890. were’ not. subject. to reserved public rights- of-way, we’ ‘are not. ‘to. 


; assume 1 now that: ‘they’ became subj ect to such rights- of- “way by. being | 


allotted: : Any: language’ ‘to the contrary: included in’ ‘a’ trust’ patent, a roe 
- — legally unauthorized, should be reformed or disregarded? a 


Dam: ‘satisfied that 1 no ‘other - view is: coiisistent ‘with the alithorities aR 
iow on’ ‘the books. ‘But: I’should be reluctant. to Say that’ an’ ‘opposite - 


_. view. was: not reasonable’ when: it was ‘first ‘laid down, Rather ‘all a, : 
_. the evidence indicates that in *1890: and: for some: “years ‘tliereafter. | 


administrative authorities: acted i in all good faith when they: treated: 2 
Indian ‘tribal lands ‘as ai species ‘of public’ lands of the United Seater, > 
denying any claim of: Indian proprietary right. - ee i 

“The question’ before us May then. be putin these! teritis : i “pid 
Congress, in ‘passing a Taw ‘yelating to “public: lands” “in: 1890, “at: 
a: time when’: the: ‘Interior ‘Department’ erroneously: but: honestly | 


- viewed tribal'lands as public lands; thereby preclude the Department’ ; 


-frony rising ‘above’ its: original’ error?’ ‘I think ‘it. would -be unreason- 
ible to impute to Congress SO ‘obscurantist: an. attitude towards the 


ey 


ae possibility” of ‘progress in» administrative wisdom: ‘Congress’: “uit 


: doubtedly' ‘contemplated: that. ‘the proper “adininistrative ‘suithoritiés 


would: decide from time’ to” time what’ lands: were’ “public,” ‘that! in’ - : 


the’ course of time views on this, ‘as on most* ‘other’ questions, ‘might. 
_ change,’ ‘and that such changes : in viewpoint would’ normally ‘be’ 
followed by changes in practice. ‘Now that the. Department. of the’ 
| Interior has abandoned the view: ‘that tribal lands are public. lands of, 
os the United States, it would. seem. 1 reasonable to abandon the practice 2 


ae illegally. cue: ‘upon - a. lands. ‘elonged: MiUE. to. he: ‘Indians: “bub: io, tie: re 


~ absolutely. o (19° Op. Atty., Gen, uf 10, es An repudiating. the. interpretations, placed..upon. its... eae . 
a earlier. decision and opinion, the- Supreme: Court, in ‘the: Shoshone .case-held: that the.timber.. - - 
~ . on, tribal land belonged to the: Indians: as. did: the: minerals ‘and every, other element of. value a 


we _appur' tenant. to. the land, and. that;: under appropriate: jurisdictional. legislation,, the United: 


a -- States was liable to .the Indians for. ‘the.value: of that.which it had taken fr om them.: “For. 
all practical. purposes,” the Court. said, “the, tribe owned ,the.land.* * “The right: of:, 


. \perpetualand exclusive, ocenpancy. of the land is not. less. valuable than ful. title. in fee.’ — a ar 
oe Cp. 116}: oe Die oe eee cee nie Sa 


. 3 See. Cohen; Handbook oy. Feder als dn re ol 1 ee potaakes® 
ie _ Francis v.. Francis, 203 U,.S.: 233. (1906).;. Henman. vy. "United. “States, 204 Fed. ‘g08. 


 (G.:CeA. 8,912); United States v Saunders, 96 Fed: 268: AC Cc Wash. » 2BPP) hs Leecys 
¥, United States, 190 Fed. 289 (C. C. A. 8, ig)y | Ae ated a ea eae. S 


- 6920504827» 


es ee 
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i - 


. ; of. taking Indian: lands: for re olay without: paying compensa 7 


ss a tion, which was based upon that. abandoned view. 


_ This, however, does not imply’ that actions taken in post years a 
upon the basis of an abandoned theory are now to be considered 7 


 redressible. wrongs.| At no time was the past. administrative Mas . 
terpretation of this’ statute so. unreasonable that.a- court. could be 
- induced to” give. relief. against its consequences.* All that this <” 
- opinion implies is that there is a. realm of administrative discretion. — 


: within which courts will not interfere, and within which administra- > 
tive authorities may modify views which turn out to. be unwise with- — 


out. thereby — roene a host of. ex post facto claims poate the . : S. 


Government. | eee eee : 
The fiction: that’ interpretation of laws. reveals ther eae ae | 


.' ing has long stood in the way of any such distinction between the re 


7 prospective and the retrospective application. of decisions... But in 
recent years a more realistic view of the matter has achieved re- 
7 ~ spectability. ‘The Supreme Court has made it. clear that nothing — 
in the Federal Constitution or in. the nature of the legal process. 

~ prevents a tribunal from recognizing changing circumstances’ and 


laying down a rule for the future different from the rule which “it. : = is 


| has sustained for the past. - Thus the. Supreme. Court has upheld the 


G validity of a State court. decision which. lays down. for the future. ‘ | 
. arule different from that: applied i in the past.25 - ~The Supreme Court 
- itself has, on occasion, laid down. a new rule of. law. for the future, “a 


= while recognizing the propriety. of a. different’ rule 3 in the past? 2. The  - 


Supreme Court has likewise recognized the propriety. of an “adminis-. ; 


ae ‘trative decision which lays down a new rule for the future without. E 


7 detracting. from the validity of a different. rule. applied i in the past.?7 | 


Since ‘Gelpcke v. City of Dubuque, 1 Wall. 175 (1863), State. tri- fe 


~ bunals have aoe’ denied a retroactive. effect to. decisions over-» —S 


~ OF opinion of Bape. Court in. Siouw Tribe Vv. “United States, B16 U. 8. 317, (1942), sg ithe tiny 
Pas: holding that the revocation in 1879 of Executive order additions to the. Greater. Sioux. 
-.. Reservation . ‘did not ground a. claim. ‘for damages against ‘the United States. under the . 
* -" jurisdictional .act of June. 3, 1920 (41> Stat. 738)... - Notwithstanding the’ ‘present: policy. a 


. of according - -Bxecutive order reservations | the same. respect and protection due other — 


‘reservations, . the. Court points: out that a different policy. prevailed in 1879. and deals ae 


/ _ with: the question of redress in terms: ‘of the then prevailing policy. 
8 Great Northern Railway v. “Sunburst Co., 287 U. S. 358 (1932). . oo te Pies 
| 8% Montgomery Ward & Co. Vv. ‘Duncan,-311 U. S.-: 243 (1940) ; ‘Reconstruction Finarice: me 
| Corp: v. Prudence Securities Advisory Group, 311 U. 8. 579 (1941). a 
& American OMe Co. v. United States, 316 U. S. 450 (1942). In ‘that. case. itis court : 


a declared: ‘* a &” the: petitioner insists. that. the antecedent administrative interpreta-- - : 


tion long in force: ceiidare. it impossible | for: the Commissioner. to promulgate a ‘regulation s 
changing. for the future the earlier’ practice, even though the new regulation comports with. 
- the: plain meaning. of the statute. We think the contention ‘cannot. be sustained (citing 


cages).’ (At p. ‘455. i It must be noted, however, that-in this case, as in: the cases. cited, . 


} i power to modify: regulations without’ retroactive: ‘effect was conferred aan the.  Boverning. Fee 


a statute. 


. 
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Pat , 


aad ruling: ‘past decisions: aes the: public convenience would: i pee x - 
by: such a distinction? | A similar attitude has been taken, on occa: 


“sion, : by: this ‘Department 29° The application. of such a ‘distinction. e 
to the circumstances. now. before me seems amply. warranted. -With-. 


ze “out, then, expressing any: disapproval. of the rule thus far followed = ) 
ee by this: Department, and recognizing, on the contrary, that the past ae = 
7 applications: of this rule do not constitute redressible i injuries, I must ee 
oe advise | that: for the future, when rights- of- -way are, taken - across Peat : 
: Indian’ allotments, the allottee?® should | receive the : same compens ha 
tion which would be- due” ‘to the Indian ia in. similar clreum- a eee ie 


a | : as if the land had 1 never been allotted. | 


, Approved: , ee 
Oscar L. (CHAPMAN, - et 
_ Assistant Seoretary. 


_ REGULATION OF HUNTING AND FISHING. on WIND RIVER 
‘RESERVATION IN WYOMING | 7 


Opinion, February 18; 1948. 


Howring AND. Tae “Resear Lano—Capap Lai 2A vrmonmy OF ‘Trrsar on 


_Counen—Srare AUTHORITY—APPLICARILITY OF 25 Us Ba, SEC. 216. 


The tribal councils may “regulate hunting. and fishing on. the. diminished : 
portion of the.reservation : by . Indians as well as non-Indians, and in. par- | 
ticular they may. regulate fishing on Pull: and Ray, Lakes « on the diminished 
* portion. of the reservation. | on i 


The State ‘may. regulate hunting ‘and. ine on hes ceded ‘portion of ‘the 
reservation, including. fishing in. Ocean: Lake, except ‘that: the tribal councils - 
may ‘regulate hunting and: fishing on such: areas thereof as. may: be restored 


to tribal ‘ownership pursuant to-the provisions. of f the Sains Judgment Seis 


Act: (538 Stat. 1128, 25.0.8. GC. secs. 511-517). 


The requirement of State: licenses to hunt or: fish on’ ihe ceded portion of 
;the reservation. may. not, however, be. made a: means. of raising: revenue. i 


Section: 216, 25. U. 8. Osis applicable. ‘to. the restored lands but’ it. may. be 
invoked. only against. nnon-Indians _ who. ‘bunt, ale ‘the Jands | without a “ 
license. =. aE — os : 


- 6 Ganower, Soldettor: ae peer 


es You: [Secretary a the Interior] have! saiitted 4 me a. “number a cee 
ot ceed yrs de to. the oicisrgacty of oo and fishing one oe 


a  @8'See Note 29 Harv. Le Rev. 80 3918) ; and Note 42 Yale L. J. vie (3088). 
"2938 L, D.553.. na 


No. opinion. is: here. intimated as to the. sights: oe Hon Thdian assigns. who dive. aot i oC aes: 
nee, chased. with' notice. ‘of the’ reservation. of Ses oeway and emnanly taken account oe : er 


bee - , the reservation in fixing | the Donchiass Dee 


- 
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a the. Wing River. Reservation; in: i sarsiiatiaes ness: ine ace 7 


arisen. as a. result, of the. adoption. by. the. Shoshone. and. “Arapahoé : se ; 
- Tribal. Councils. of regulations. governing fishing on, Bull'‘Lake and -— 


Ray. Lake, which are, both.;within the: diminished portion. Of: the | 


| : reservation, as well. 2S OL: Ocean: Lake, which is onthe ceded, portion —— ; : 
of the. reservation..; These tribal, regulations, apart. from the measures. 


a _of conservation which. they embody, provide for. the.issuance. of: free ‘ 


a ‘permits. to: the. enrolled: members -of the. tribes and. their: immediate : 


ts. families. but. require all. other: persons. to. pay: for: tribal, permits: in es 


addition to securing -proper. State licenses. ; 


eS a Ae ollowing the adoption. of. ‘these Goculatione: an Wooming aoe cc 
and Fish: Commission requested. this Department “to clarify and _ - 


determine the exact. status” of. that Commission ‘ ‘with reference to - 


the control of all the wild: life and fish on ‘what is’ known as: the 
; ceded portion ‘of the Shoshone Reservation.” ~The Cominission states 
- that it has, for a number of years, protected and restored a number . 
of game species | onthe. ceded, portion..of the. reservation;. but.: that, 


“ as” the result of. the. recent: purchases: by. the: ‘Shoshone. Indians ‘of 2: : 


_- certain tracts of land. within that area with tribal funds. made avail- «— 

ie able for the purpose by the act of J uly O7, 1939, known. as the Sho- we 
shone Judgment Act: (53: Stat. 1128, 25 UT. sf ‘C. secs. 571-577 );'con- 

; fusion’ exists as ‘to where. ‘Sarisaietion’ lies: to. ‘control hunting. and. 
— fishing therein: While the Commission’s: ‘request’ is limited to: the ine 


status of the’ ‘ceded port tion’ of the reservation, its’ orders have’ never-. 


" theless ‘contained regulations | governing ‘fishing. on “Bull Lake and e ; : 
| Ray, Lake which are within the diminished portion of the reservation. ae 


a _ After: the. reservation. areas. as. established: by the treaty: of. J uly, 3, 2 
. 1868. (15: Stat.- 673); had been: diminished. ‘by: the: act.of-March 8, — 


rea. 1905s (83: Stat. 1016), the’ ‘Wyoming: ‘Game and. ‘Fish: Cotamission me 


appears also. to. have assumed full. control over big’ game on the — 
ceded: lands. oT am: informed. that during: ‘this: hole: ‘period: the: 
- etitire area” has been’ officially’ ‘closed ‘under: ‘State’ regulations except 
that: open'seasons were: authorized : ‘in: 1985-36." “T am“also: informed. ae 
_- that’ little: hunting was dorie ‘by: Indians” ‘on the’ ceded” lands until: 
a 1939. Since then,. however, there has been. a sett increase in a agent: 
| hunting. activity. Sig Ae tees ee eae cree 
-..d., I shall first ‘deal me jhe Sine lek ee. wis are: ee Pat 


eo he: tribal. councils have authority to: regulate. hunting and fishing | | 


on the diminished portion of the reservation. ol need Say. little to... ; Al 


demonstrate the: validity. of. the general proposition . that. Indians ~ a 
ae may hunt. and fish- on their reservations without conforming: to State — 
rae conservation. Jaws... Insofar’ as the Indians. are concerned. State j jurigs. 0°. 


: diction i is s excluded. Tt has been. 0! decided: “by: State as: well as ooo 


: oe Peas 
a 
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eee en courts. ‘State v. . Cooney, 80 Ne Ww. 696. (itinn,) Oohen ei lae 7 Ha 


Gould, Q95-N, We “435. (Minn) ; State ve. ‘Cloud, 228 NN W. 611 . 


= - -(Minn.) ; ‘State'v: ‘Johnson, 949 NeW. 284° (Wis.); ‘Pioneer Packing : “ . He | 
pee a Winslow, 994 Pac. 557 (Wash.); United States Ve “Sturgeon, 7 | 


vey 


Fed. Cas. 16413, 6° Saiwy. 99! (D. CG. D. Nev.) 3 In re. Blackbird, 109 a tag 
“Fed. 189 (D. CO. W. D: Wis.) 3 ‘in re Lincoln, 129 Fed. 947 (D.. MO ae es 
N. D. Calif.) ; United States ex rel: Lynn v. ‘Hamilton, 933° ‘Féde 8 


| oe 685° (De C. Wi:D. Ne Yeo ‘Indeed ‘it has been® said that the ‘power | _ . 
... of the: State to apply its conservation ‘laws to: Indians ‘on: ‘an ‘Indian... = 


reservation is excluded by the mere. fact that it is'a reservation validly. ee a 


: created under ‘Federal. authority.’ The treaty of..J uly’ 3; 1868, which: ee aie . 


o created the’ Wind. River Reservation, contained no express recogni- | oa 
_ tion of: hunting or fishing rights, but no’ ‘such provision'is “necessary. a eee 


The: Indians ‘retain. such rights by. the very naturé: of the grant. | 


| Such y was the. implication in United States v. Winans, 198: U.S: 871, . 


a 881, where: the. Supreme Court. commented: that ‘the ‘right ’ of “ithe. a. Lago 


oo indians: to: fish: was “not’ much: less: necessary to the existence of Dee 
-.. the Indians than the atmosphere ‘they. breathed.” ere ee 2 
2+ However, in all the reported cases the precise / question: iivolved SR 

has. beén' the power of the’ State‘to ‘punish Indians for‘hunting or nots 


Ee » fishing” on. their reservations, while the question | NOW: also’ presented a oS 
~ _ to-me is" the: ‘power ofthe Indian: tribes: to: ‘regulate ‘hunting and: : os 
. fishing ¢ on ‘the reservation by- non-Indians.” - However, this power too. 


ee would seem to be: “undoubted. “Itiis only an exercise of: the well- — 


established right of tribal Sovereignty, as well-as an-exercise of the ee 


7 power ‘of: demiione which any’ owner has over’ his property. ‘As -7 
the: cotirt deer out in. | United States ve ‘Sturgeon, dees “Tt is oe 


. ; ton if: all: the whites: who chose. may’ resort ae tio fish The. . 
Pe court therefore held. that. white men who go upon the zoe hn - 


eae to..fish do so “contrary. to-law.” An: Indian tribe has: also an. in- < ae 
.. herent: power to exclude trespassers upon its lands (Buster v. Wright, 


485 Fed. 947: (©. C. A8, 1905); 1 Op. Atty. Gen. 465,17 Op. Atty. : ce 
- Gen. 184, 18:Op. Atty. Gan: 34), as. well: as: power to exclude-non- 


members: from ‘the reservation, and: by virtue of. ‘this power it. may wg? = 


‘ - impose license: fees for the privilege of entering’ its domain,’ or: re- es) 7 a 
_. maining thereon. : The’ tribal. councils ‘may therefore. require: that 7h 
~~ nonmembers of. the: tribe, including resident. Jandowners},. shall secure. 


reservation fishing: permits: and. checeve. ‘conservation: rules... 


The: penalties’ imposed ‘for: violation of the fishing fogulations’ a eee 


ms the forfeiture of the permit, and. the -confiscation-‘of the - fishing - ke 


. equipment. in- the: possession: of the:violator at: the time of-his de- Pe 


ee af tection. ‘The: violator ‘ls: A180 declared, to: ne ubied: ‘to © prosecution . aoe 
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for eae. on Indian’ lands,” “The provision. oe Forteieuss ‘and Tne 
se confiscation is. valid. James i. Hamilton v. United States, 42 Che. 
- Ql. 282. The threat, of prosecution for trespass. must, however, be ok 
regarded as partly vain. There is no State statute, nor any.general’ 

_. Federal .statute™ authorizing criminal. prosecution for trespass on 


- - Indian’ lands. 25. Us S.C. see. 216 ape a. + penalty. ne for. 7 - 
ee, ag hunting on Indian lands. ine BE ae 4 i os 


Tt remains to be considered whether oe are 2 any cone cir. 


_ header affecting the rights. of the tribal councils to regulate 2 


: fishing in the waters of Bull and. Ray Lakes. Iam informed that 


~ Bull ‘Lake was. originally: a. natural lake entirely. on. ‘tribal. lands, | = 


5 but. it has been somewhat modified through the construction of a ~ 
dam at its lower end by the Bureau of. Reclamation pursuant to . 


the act of March 14, 1940 (54.Stat..49). This act, however, only | 
granted easements to the United. States over tribal and allotted lands 


of the Wind River Reservation for a dam site and reservoir purposes. 


in connection with the development ° of. the Riverton. ‘Reclamation. 


project. Not. only did this. act not. extinguish the. Indian. title, but 
section. 3 thereof expressly provided: “The easements herein granted 
shall not: interfere with the use by the Indians of the Wind River — 


or Shoshone. Indian Reservation of the lands herein. dealt. with and ~~ 


the waters of Bull Lake Creek. and. the reservoir. insofar. as the use 
by the Indians shall not be. inconsistent. with the use of said lands | 


for reservoir purposes.” This express reservation of existing rights 
‘confirms the conclusion. that Indian control of the-lake for. fishing. — 


purposes. was. not. affected. in any. way. J. am not, ‘informed, and. 
- I have no reason .to. suppose that fishing activities will, be. Gneon- | 


sistent ‘with the use of said lands for reservoir purposes.” “At most 


only the lower end of the lake has been. modified by: the Reclamation a 
ne project. a det } | | | Le : 
3.1 ey to cuidee tha’ » epetial status of. Ray Lake, Shion - 


ea aieuld more properly be called Ray, Lake Reservoir, since it is” a. e 
a wholly artificial rather: than. ‘a natural lake. Constructed. by: the ar oe 
‘Indian: Irrigation Service as an Indian irrigation project; itis now = | 


— part. of the Wind River Irrigation. project, and irrigates non-Indian i 7 


| as well-as: Indian lands. . Although not a natural lake, a. depression . - | 


"existed once at the. site of the present. Ray Lake Reservoir forming oe ae 


: . pot holes” which collected some water after. the “spring” runoffs. or : 7 
- heavy storms but these shallow pools would soon dry. up: and never ty 
: contained. any. fish. Some. time between. 1910 and 1913 there was 


oe built at the site of the present dam asmall dike, together with a 7 


_ lateral from the: Ray main canal, to supply water to the site. “En-- Bu 
aes largement of this small ne development was authorized i in 1923. : 
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aoa cd. the’ Cros was: s- com pleted: in 1995. “The terion Department’: poe ie 
-- Appropriation: Act; 1923. (act of May” oA, 1992, 42 Stat. 552, 580), = 
> ‘appropriated $10, 000. for the acquisition of ae necessary. Jands or 
Lore rights-of-way. : The present Ray Lake. Reservoir, which is entirely. 
within the reservation, covers. an area of: approximately 500 acres. ~ 


eck OY when filled ‘but the whole: project. embraces an area of about 700. eo 
.. acres. Of these, 380 acres were unallotted tribal lands. withdrawn = 
— as a reservoir reserve by. departmental action on. April 7, 1921; 21. 4 ies 
acres, acquired with the funds appropriated, consisted of tivo: parcels be Oe 
of fee-patented land i in non-Indian. ownership ; the. Temaining acres 


; 2 were Indian trust . allotments. similarly acquired. from. their Indian. : 


owners. The whole project includes not - only the lake or reservoir © oa 


-s bed but the dam ‘and spillway, and there is a variable. border around oe st 


~~ the. lake that is above: the high water elevation. The dam and:control -. on. - . 


_. .. works are located: on. one ‘of. the. fee- -patented. tracts: . Other parts sae 
of the fee-patented. lands are above the: freeboard. line: of the reser- 


(ae ~ voir at high: water, and also do not. therefore. form a of the bed os a 
Dae = Ray Lake Reservoir. ras | | ek a 
* Since. Ray Lake was. ‘not in exiatehiee’ nen ‘the’ reservation was Re 


aged created, the tribe can hardly: assert, an. implied. right of an aboriginal ee 7 - 


fae ‘clapacter: to fishin: its waters. Tt is also true that the United States: = ; 
baa lias acquired. title to a portion of the bed. of. the lake: by’ purchasing Sok 


" ~ the Indian trust. allotments, and the two small parcels of fee-patented coe a 


. land, a. ‘few acres of which. “may form part of the bed of the lake. oe 
* although this is not entirely clear fr om. the submitted facts. _Never- 


e theless, it is apparent-from what was done that: it must: have been 4 ae - 
the intention. to dedicate all the lands’ constituting the Ray: Lake ne 


Reservoir project, to Indian = and thus to restore them. to ) reserva Fee ee 


- tion status. 


“Ray - Lake lies wholly. thin: the exterior  poundaaties” ae “the oe, . 3 


t diminished portion of the reservation. The reason that a State:may : ta! 
~ not apply its conservation laws to. Indians. on Indian reservations. | 


ae validly created. under Federal authority ‘is that. the creation of such -. 


a reservation is the plainest: and most. unmistakable manifestation eat, 
—” of the exclusive guardianship of the Federal Government over the 
ae Indians.” It cannot therefore be readily assumed that the Federal ~ ee 

Government, by undertaking irrigation work tpon - the. reservation =. 
- intended either to: enlarge State jurisdiction 4 Im any way, or to’ inter-. oo 
 fere with the normal exercise of tribal sovereignty. “After all, Ray 
~~ Lake was constructed as an’ Indian’ “irrigation Project within ples ea 


1 That an. Indian esenration is therely land set enact ihe tribal: ‘use sand occupancy; and | 


| : ee that. no. particular formalities. need be observed : ‘in making such..a. natippost elon? See. ee dis- 
Pag Ss cuselon,. walker! in’ connection with aad ceded jands. Se os one Be ae 
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_ eee eos of neg ceerecon i aaa the apron nk oo ae 
for the project, Congress manifested no. intention to interfere with 


the jurisdictional status Guo... ‘So far, as. concerns the tribal. land,. the an 


intention. could. not, have been’ more than .to acquire. a, flowage ease- - 
/. ment. When the tribe. was. deprived of. the agricultural, use of these , 


oa lands, it must have. een. intended to confer. upon: it:the only use: tors 
ee which, the lands: might thereafter. be. put, andthe new. use was.to 
| be. deemed a, substitute. for.the old. ..As for.:the lands: formerly _ iis. 
vs private. ownership,: the. correspondence relating to:their acquisition . ~ 


oe _ shows. that’ when the project. was first. being considered .the: intention 2 
was - simply to. acquire. a. right-of-way over. these. lands, and.the 
titles. were .acquired. only. because. they would have had no-other — 


. "value. The fact that. these lands were almost entirely Indian: lands 2s 


; a over which the. State had never, acquired. jurisdiction. makes. it ‘easier _ 


wee é to assume. that. all. of. them.-were to: be devoted -to Indian -use.' : In “ 
oe the. case. of Bull Lake;. the modification. of. which: was’ “authorized os oe 
many years. later,. Congress did, it .is true, expressly provide that 


' the rights of the Indians should not be affected?.but ‘this provision os 
ean most. properly be deemed. to, have een made only: out: of an 
‘ _ abundance of : caution. neo 
ie 2 ES conclusion i is not. ia liduied oS the fact that the lands: ohne: eae a 


Shae . ting upon the lake: bed- are for the most’ part in non-Indian. private. 


ae ownership. Since Ray: Lake is not: a natural but: an artificial lake, 
_ and the title, to: the bed of. the lake i Is not in the State; the’ abutting _ 


: : It. may. he das ude poorer can aha ae access. to the ike. by. | se 
- others. but this neither enlarges the right of the State to regulate. nor 


7 - diminishes the right. of the tribes. Whoever does choose. to ‘fish i inthe. :.~ 
7” - lake, whether an abutting proprietor, 4 non- -Indian outsi der, or. a" . - 


- member of. the: cia must. abide by the segnlations, adopted by: the eS 3 
= _ tribal councils... ao 
_4,. There remains to pe ey thes more difficult. question: ct the ee 


- asserted rights of, the tribal councils to. regulate bunting and ‘Ashing Pad 


on. the ceded lands. : 


i Oe At the time of ‘the eee of che State of. Wooniaes ane the: eae 
“Union: the lands comprising what. have come to. be-known as the 


.*, “diminished”. and “ceded”. portions of the: Shoshone or Wind. River _ es 


a Reservation were. held. by the Indians. with. all the rights: which. use. 


on and oceupancy could. give. By the treaty: of July.2, 1863 (18-Stat. - cs 
5 we GRD) ne United States: cas recognized the rights - the ene ae 


“2 Section 3 of the act of Mazen 14, “1940, supra. 


SAS indicated above, the United States acquired by uiritinse al of the latids s constituting © 4 


| the bed. of. Ray Lake oe the unallotted ‘tribal: ae “ae 


ae, “to hunt on the unoccupied lands of the United States. so long asgame 
_° may. be found.thereon, and so long as peace subsists among the. whites 
and Indians-on the borders of the. hunting districts.” .So long: as the | 

2 lands ceded under. the act.of March 3, 1905, ‘remained vacant, - these, . 
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es ghans: to itiess 3 ands ‘By the treaty of J aly! 3, 1868- (18 Sint: “eiay ee. 
aes ~ however; it was agréed between the Shoshone Tuidians and the United = 
~~ States that only the “district of country” definitely described therein, 
a which inclided both’ the “diminished”. and “ceded”. portions, of the tL. 
~ > present: reservation, ‘should: be set apart. for the absolute: and.undis- 
-. turbed: use: and. ‘occupation of the. Indians, and ‘that’ the Tidians ~ oD oh tas 
would make this reservation their permanent home.’ But’ again ‘on... ° 2 
| March: 3, 1905, after the: admission of the State of Wyoming into'the <0 =: 
~..” Union, Couigress’ ‘ratified the agreement with the Indians by which <0... 2 
they csiliad. a ‘portion of their lands to the United States for disposition By eet? 
in the’ maziner : ‘specified | therein (33 Stat. 1016). There'can'be no 
_»... doubt that 2 trust’ was thereby impressed’ upon the ceded ‘lands, for... 
pth: agreement. expressly provided that “the United: States shall act 
. as trustee for said Indians to dispose of said lands and to expend for 
E said Indians and pay over to them: the proceeds’ ‘received from the 
sale thereof only as received,.as herein provided.” See Ash Sheep CO. 
v. United States, 252 U.S. 159. In 1915, however, the sale of the ceded 
- lands-was postponed indefinitely. ° On. September 27,1918; moreover, 
~ certain: lands within: the ceded portion of.:the. reservation; were with: 
‘drawn from public entry: under the provisions. ‘of section 3 of the act 2 


of June 17, 1902 (32 Stat. 388); known as the Reclamation Act.. 
- Article IV of the treaty expressly. reserved. to the Indians the. right 


too, might.be regarded as “unoccupied lands,” -But in-Ward v. Race - 


4 


Horse, 1638 U. S. 504, the Supreme Court of the United States held : ae 


that the right granted. in Article IV of the tr eaty of J uly 8, 1868, 3 
to. hunt on the unoccupied . lands of the United States was by” its very ae 
nature. terminated by the admission of. the State of Wyoming into the: 


a Union upon. an, equality. with all other States. It. is necessary, how- 


ever, to. consider whether the Indians retained hunting or. fishing 


coe rights: on the ceded. lands. free from State regulation Oy virtue of the - 7 B, 
rg trust character of the lands. . ' a eee : ae 
- “The extent of State’ criminal. jurisdiction over ceded Tadian’ lands. 7 eee 
a held in ‘trust by the United States has long been uncertain. The Tead-. Galen 
Ing case on Indian. ceded lands, Ash Sheep Co. v. United States, supra, oe 
was not technically a criminal proceeding but a-suit under section = 
“te 2117 of the Revised Statutes Sa which + a. Penalty was Rasher for’ rap 7 


oe 4 in trust t the iands remained “Indian lands” within the y e meaning of fie : i 


a | 838 DECISIONS or THE DEPARTMENT oF THE INTERIOR + 158 Dey ee 


oe ee statute: Ga that i india were ree ip tha’ ‘amoant oF “he | : ie 
- “penalty. The court reasoned that since “any benefits which might be 


— - derived from the use of the lands would belong to the beneficiaries. 
and -not to the trustee,” they “did. not: become ‘Public lands’ in. the. ee 


sense of being. subject: to sale;.or other disposition, under the general ee : 


i land. laws.” (p. 166. .). ‘The court thus reaffirmed its earlier declara-. : 


= - tions to the same effect in Minnesota v. H itcheock, 185 U.S. 373, and : 
United States v. Mille Lac Band. of Chippewa Tndionas in the State of om ae 


i Minnesota, 229 U. S. 498. See also.19 Op. Atty. Gen. 117. In con: 


- sequence of. these decisions this Department: has always held that 
' . Indian lands ceded i in.trust: are “Indian. lands,” in the sense that: the 


bose ; Indians have an equitable interest in the proceeds derived from. their + | a 
oe disposition, and “public: lands” i in. the sense that. they. are subject, to. - ce % 
‘. . disposition under the public land laws although oe in limited Peet ee 


: ae -and upon certain. conditions. (56 I. D..330.) — a 
ae “Ina number of State cases involving the. qnéstion- of the power of 2 ae 
a 1. State to.apply its conservation laws. to Indians on. lands ceded by. . 


ee them outright rather than in trust so that they were in no sense Indian — 


lands, the jurisdiction of the State has been. upheld except when, as in. 


: State v. Cloud, SUPTA, the game violation: was committed. oo the © “ee 
Indian on an allotment held in trust for him by the United States 


on the ceded portion of the reservation. State v. Me orrin; 117 NW. 


4 : 1006 ' (Wis. ee People v. ‘Chora, 933° N. W. 205. (Mich: J; and State : - 
. La Barge, 291 'N. W. 999 (Wis.). These decisions: were based upon 
the: authority of such cases as United States v. Winans, 198:U:S: 874 0 
es and. Kennedy v. Becker, | 944 De “8. 556, involving treaty: rights. to fish cs Poe 
ae 0 ke ceded. lands. While these. cases are distinguishable, they neces-. eee 


7 : : sarily assumed ‘that. a “reserved. treaty right to hunt, or fish on non-. 
. Indian land was a right of property rather than of. sovereignty. In) 


the Winans case, the court: ‘declared that the. existence of the treaty - 


right did not. “restrain. the State unreasonably, if at all, in the regu- - | 


Sct lation, of the’ right.” » In the recent case of Tulee ve. State of Wash- gees 
mae ington, 315. U. 8. 681, while the court. denied the power of the State 


vs to require Indians to ‘obtain: a State license before they could exercise ae 


7 . a. reserved, treaty right of fishing on non- Indian lands, it pointed. out 
or that. “the treaty leaves the State with power to. impose on Indians, i 


oa -equally with. others | a ee restrictions of a i purely regulatory. nature oa 
ee a ; ce Ss | | | | a 


- ~L 


, : a 4in the Winans « case ihe s iaterference with the treaty faking: right ¥ was ae private ‘persons - yieen 
“s “while in Kennedy ve Becker the. cession was. ‘to Robert Morris, a. private individual, rather 
. » than to the United States. In both’ cases: the’ court said that. by virtue of. the: treaty the oe 


_ Indians ole an | easement but that this was eet a ae State > regulation. 
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pe: éhia e existence. of a treaty right to hunt on non- Tadian’ lands. a oe 
“insitficient: to manifest an exclusive interest in ‘the United States, it 9 = 
_ may well be asked whether there is any reason of policy: for denying. 
~ State. jurisdiction. on lands*ceded in trust. under: an. agreement. ‘eons ee 
taining no express reservation of hunting or fishing rights, but which = 


: *, are nevertheless constituted “Indian”. lands, as a result of the agree-- pee els 


-- ment. The fact that such lands are also; in a sense “public”. lands as < : : 
complicates the question. -To avoid confusion of thought it. will. be. saree 
_ best to examine it in terms of the realities of the situation rather than ee ae! 


in terms ofthis J anus-faced concepté:s). 2 Uses iar deve PS 
When lands: have been. ceded: by ti the Indians: tinder an 1 agreement. i 


~ contemplating. the sale of the lands to non-Indian settlers with the ae 


proviso that, the proceeds derived from the sale of the lands shall. be — 
held for or paid to the Indians, it is apparent that the latter still have < 
2  c@erbadty property. rights i in the lands. ‘They. are. the beneficial owners” 


of the lands, and to protect their rights a trust is impressed upon the | ioe 


‘ lands themselves. . It: would be difficult to. deduce from such an agree- 


ment, however, that they intended to reserve any rights of sovereignty — 2 
over suah lands. Since the lands are to be sold, they could notintend | 
to make their homes upon them, nor to employ them as game pre- _ 


‘serves to. the exclusion of any white. settlers. The right of occupancy, | 


aswell as the title, would be in the Federal Government, for a trustee — 


-has the right to. possession. as well as the legal title. If the Indians 
intended to reserve any rights. which were not implied in the terms - 
of the trust. itself, it would: have been easy to. set them forth in the 
agreement.. ‘Indeed, in the case of the earlier land cessions, when the 
. Indians ceded their lands outright, they: frequently made an. express: 
_. reservation of the right: to hunt or fish on the ceded lands. No such 
express reservation, however, is. to be found in the act of. March 8, — 
1905. .I must, therefore, conclude that when the Indians agreed to 
the sale of their lands they necessarily surrender ed: rights of sover- 
- eignty over them. > | 
b. But. it is still necessary to determine: abel liok the United States | 


or any. such interest in the ceded. lands that. the State was-barred’ 
from exercising its police power over them. Although the tribal coun- ee 
ceils: no longer. could. regulate hunting and. fishing on. the ceded. lands, eee 
such’ a power, it; might. be argued, was vested i in. the ‘eeretary of the 8 pa 


» Interior as conservator of the public domains = i 


- There is no. doubt, however, that the State.can. ‘etifores ie conserva- i ee 
on: laws’ on. public lands. The. Federal Government, to- be sure, if. oe 
“necessary. to protect, its interests. in such: lands may. ‘disregard State 
A ~ conservation: laws but. in the absence of an overriding Federal. interest, ©. 
es a they remain  eppliosble., Although it has been held that, under au: - ae, 


_ 


— 
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as thority: spnkornel by. statute, Federal: Se eres Sida mee ae 
an proceed . to, exterminate deer committing depredations. in a national. : 
forest. despite. inhibitions of State conservation. laws,. it. is’ ‘implicit. = 


in this. decision that the State. conservation laws. would. normally have me 


ys governed (i unt V. United States; 278 U.S. 96). ‘Federal jurisdiction cs 
over game-in a. national forest was. based on an express cession. of 
State jurisdiction in Chalk v. United States, 114 F. (2d). 207 (O.Q.Ae : 
41940) + As said by Mr. J ustice e Brandeis in. Omaechevarria V. A daha, oo 
| 246 U. BEB, BAG tes 8 Le TE aur : 


RR “The police] power of ‘the State. extends’ over r the: federal | publi Gone, te 20% 


RB 


oft least -when there is. no, legislation by. Congress on. the subject... amare 


e ‘The crucial question in determining the applicability of Staite con- - 
servation: laws to ceded Indian. lands-is whether the: exercise ‘of: this 


tee jurisdiction: will inter fere with or: embar rass the’ Federal: Government Ale, 


-. in'the execution : ‘of the purpose for which. it’ holds the lands: : Even if 
State: jurisdiction over such lands be conceded, still it does not: extend, a 
as the court. said'i in’ 10 tah Power & wd ahs C0. Ve United: ie cee 

U.S. 389, 4043: a. are . 


Fa a to any matter that: is not consistent with full power in 1 the’ United ayy 


oe t6 protect . its lands, ‘to control their use and to a esctibe in: what ‘manner 
others, may acquire: rights in them. ' ate 5 : Lf pe ee 
.  See'also' Fort Leavenworth R. R: Co: V. ie 114 U. ce 525; 5; Arlington 
‘Hotel Company v. Fant; 278 U: ‘S. 489; Seishin Trading Company % v. 
Cook, 981 U. 8. 647; ae v. Dravo Contracting Co., 802 U. 8. 184; 
Stewart & Co. v. Sadrakula, 309 U.S. 94. The general rule was spe- _ 
cifically” applied to an : Indian” reservation In the Sur pls Trading Do 


i: Company, case. 2 a 
T fail to perceive, weve, any oven’ Féderil jtterdck: which ore 


would: justify regulation by the. Secretary: ‘of the: Interior of hunting 7 


and fishing on the ceded lands.‘ Such lands, to be‘ sure, are: “public 


lands” ina ‘qualified sense, but. this qualification. extends only: to the — . 
| manner of. disposition of the ceded: lands and the payment of: ‘the : 
“proceeds: derived ' from. their sale: Since’ the Indians in ‘ceditig their oe 


* Jands for disposition to’ white settlers. terminated’ the sovereignty of . = - 


— the tribe over them, and the Federal Government: in. acquiring title 


et to the lands acquired. only such jurisdiction as: would. enable it to dis- Pa 


- charge ‘the terms of the trust, T must conclude that the’ police power a bd 


- : ~ of the State attached to the ceded lands at the moment of cession: “As. - 
soe “conser vator of the rear domein, the Leute of the Interior could ao 


. 28 ‘See ‘isa. H.R. ‘Wields, “ag tirisdietion Over Nationally: Owned Areas’ aid National Parks,’ a = frye 

. 94 Calif. L. Rev.. 5738-79: FB. WwW. Laurent; -“‘Hederalk Areas. Within: Exterior. Boundaries. of. ae 
ae - States,’ Pde ‘Tenn, , L.: Rev, 828-54 ; Se N. Orfield, aumeae of. Federal Jurisdiction Over seh heed 
ap fe ae Wildlife,” 16 Nebr. L. Bull. 164-71. ee eee 
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: ‘not’ interfere with: the’ exercise of the State ilies power, ‘and there. 


YY ts was. ‘nothing in the nature’ ‘of! ‘the’ cession which required. that. ‘the: ~~ | 


: Secretary. should have’ any greater power. over a ceded. lands that . ee ae 


ee could exercise. over public lands ‘in general.: 


This: conclusion: isin’ no way: ‘modified: by- the fact: that wha — - oe 


: _ mitted: into the Union the State of Wyoming by. accepting the Ena- ee : 


bling Act disclaimed “all: right and title :*: *.:* to all: lands: lying - . we | 
-_. -within-said. limits owned or: held by any: Tcae or Indian‘ tribes,” 


eat and promised that. until the. title to: such lands. had been: extinguished been 


| by the United States,. they. should remain “subject: to the disposition oo. a 


e — of the United: States” and: “under. the absolute. jurisdiction and ,con- - Fy, 


| trol, of the Congress of. the United States. » "This language ee ee 


no sure guide to the power. of the State over the ceded lands. The’ 
a exercise, of the. police. power. of ay State does not. ‘depend on. “title” ce on ee 
any: more than the jurisdiction: of. the United. States depends upon — ee 
a: title. (United States ° Ve Thomas, 151 Uz Ss. BIT), but rests upon. the nae 
aes sovereignty of the. State. There would, moreover, also be the ques- oe 
tion. whether’ ceded lands may. -be’ said to be ‘ ‘owned. or held. by any 


~ Indian. or Indian tribes” since the legal title at least is in the United = 
States. “Wyoming also has a general statute authorizing ‘the ‘United ee 


—.. States to. acquire lands in the State. “by purchase, condemnation or. 
ie otherwise” for governmental purposes and ceding jurisdiction othe = 30 
_ *. United States | over the lands thus acquired, but it ‘is: ‘doubtful, par-. _ we 

ae ticularly: in: ‘view of the. rule that. such’ cessions’ ‘of. jurisdiction’ iby ee 


Te State are ‘to be’ ‘strictly. construed,® that the statute’ would be held Yoh om 
aa applicable to: Indian: lands: ceded to the: United States in trust. “In 


- the Six Cos. ‘ease an: almost: identical statute was. held. inapplicable cig, Oe 


eee to.:a' withdrawal: of Ca lands. in connection: with the Bonde, P : ae 
. Canyon project... | a a ae Rae a ae ce a 


~... T-must, add, ‘however: one. 2 qualification to on contain iat the. | - 
“State may regulate hunting and fishing on the ceded lands., The... <-> 


decision in Ash Sheep. Co. v. United, States, supra, requires that in @ es 
-.- ‘the absence of any congressional direction to the contrary all proceeds tt ae 
oad of ceded’ lands gO | to the Indians. who ceded. the lands. In this case Seige 
. this rule was even’ applied to a cash penalty, which was, of course, “9. 


- ‘not: mentioned ‘expressly in the’ act: of cession as‘ a ‘possible ‘source. — 


- of-income. I-think that it is:in accord with the spirit as well as. 


the letter of this rule that the: State should not be permitted: tomake oo 


its - conservation. program. Mh: means: of ‘obtaining: revenue from: the — 


a ceded. Jands. (An. intention. to, do. 80 need not be: © implied, however, ee ae 


i ze 6 Sia Coe. _v. ae Tenney: 2 Fr. ‘Sie: 693 (D. ©. D. Ney State v. Mendes, 61 P _ (2a) 300. : a . - 


Sa (Nev.) ; Yattey County? v. Thomas, 97 PL. 424):1 345 (Mont.).. 
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| one the - mere fact: that the Bites requires the’ nt of feos in 7 


a) issuing licenses to hunt, or-fish on the ceded lands. The collection : 


. . of such‘ license. ‘fee may be justified if it. is. necessary’ to finance | a Say s 


& 7 conservation program and if it does not go beyond what is reasonably. | 
ae. necessary for’ this purpose. The- distinction between a license'as 
an incident of regulation. and a. license. as a means of. obtaining a 

Mee “revenue had: long been familiar in. cases involving the power of a. 


eee e State to: exert its police power in the. realm of interstate commerce, ee 


= and was expressly recognized i in the opinion in the Z'ulee case. 


5. There are, however, special circumstances © applicable’ to: ) the 
7 Wind River Reservation that will complicate. the. problem of-juris- _ 
a diction. over hunting and. fishing upon: the ceded lands. ‘Congress 7 


in 1939 enacted the Shoshone J udgment Act already mentioned. ‘The . 


act: set aside $1,000,000" of the fund. resulting from the judgment in 


ae ie Si v. Shoshone Tribe, 304 U. Ss. ‘111, for the. acquisition. of lands ba 


in. ‘the ceded as. well as the. diminished portion ‘of. the: reservation. 
Land- -use, ‘districts were to: be. established: in ‘both. portions. of the 
reservation, and the Secretary. of the Interior was authorized under 
such rules and regulations. as he might, prescribe “to. effect the con- 
4 solidation of Indian and privately owned lands within said districts” 
through. a. land. acquisition. ‘program. . Title to all lands.so acquired 


~ was ‘to be taken by the. United. States i in trust for the Shoshone and 


| Arapahoe ‘Tribes. of Indians of the Wind. River Reservation. The 


~ statute. further dir ected the Secretary of the Interior “to restore to 
tribal ownership all undisposed- of surplus or ceded lands within the — 


| ce land. use districts which are not at present. under lease or ‘permit to: ¢° 
mie non-Indians; and, further, to restore to tribal ownership the balance 
op of said. lands pr ogressively as and when the non-Indian owned lands - 


within: a given land use district are aa a the Government for af 


Indian aa oe 


Although the Shietione J Falgment, ‘Ae. dia joe in any. technical | 


: “sense, repeal. the act of March -3, 1905, it: arrested the process of a a 


7 alienating: the ceded lands. The sale of the Jands. under this act of | 


3 cession had. already been indefinitely postponed by the departmental ee 


: action of 1915. Moreover, unlike section 3 of the Indian. Reorganiza- 


tien Act of Juné 18, 1934 (48 Stat. 984, 25 U.S. C. sec, 463(a)), 7 oo | 


: which only ‘authorized the: Secretary. of the Interior. to. restore to 


ae | : tribal ownership the remaining surplus lands of any Indian 1 reserva- _ : 
caw tion “Gf he shall find it to be i in the public interest,” section 5 of. the 
‘ “Shoshone J judgment Act contained an. see directive: requiring 


Ls 
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a” 


| ia the: restoration of the vacant’ ceded Javids:< “The: program of. since a 


i: sition and. restoration has: already been fulfilled 3 in- large measure.” e = : “ 
_ So far as concerns the lands already restored to tribal ownership. eager Fe: 
_ under the. Shoshone: J udgment Act, the jurisdiction of the tribal. * 


councils must be deemed .to be. the same as over other. tribal lands. ee i 


within the exterior boundaries of the diminished. portion ‘of. hee ee 
- reservation, and they may therefore regulate hunting and fishing on 
._ the restored lands. There would seem to be no basis for distinguish- 
_ ing between ‘such lands and lands which have been formally ae 
designated as ‘“réservations”. by Executive: order, treaty, or act of - | : 


a - Congress. ° An Indian reservation. is” simply a part. of the: ‘public | :. ee 
—. domain set’ apart by proper authority for use’ and occupation. bya. 


cae group of Indians. Forty-three Cases. Cognac: Brandy, 14 Fed. 539 os ee 
(C.-C..D. ‘Minn. we The United States holds the title,. and the right pee 


ie . of-use and occupancy is in the Indians. This is precisely the state of: . _ ce hs 


the title under: the Shoshone Judgment Act, since it. provides. that > 


. = title j is to be taken by the United States in trust for the Indians. It e : : 
. is true that the. Shoshone J udgment Act. does not expressly pr avi ide. Poe 


for the formal i incor ‘poration. of the restored lands in the ‘reservation, . are 


but no particular. form of words is: necessary to create a reservation, =... 


“Tt is: enough that from what has been done there results. a certain : 


ak defined tract appropriated, to certain’ purposes.” | Minnesota v: H itch- 


Ets . cock, 185 U. S. 378, 390. See also Spalding ‘v. . Chandler, 160.-U.°S. = 
7 7 394; Northern. Pacific Railway Company Ve Wismer, DAG. U. S. 283 a ie denies 
: United States v. Payne, 8 Fed. 883° (D. C.Wi BD: “Ark.). In the: 


|. Wismer case the court: recognized asa reservation a tract of land ~ 


oe that. had been: set aside for Indian. occupancy by the. Commissioner. ae 
| of: Indian Affairs. with the tacit: approval only of the: Secretary (a 


the Interior rather than by an. Executive:order of the President. Th: i 


the recent case of United States v. M Gowan, 802 U.S. 535, the court oe 


| . applied’ the Federal Indian: liquor: Jaws to-the Reno Tadian Colony . 


ss Jocated on lands purchased by the United States 3 in order to settle the a 


Indians’ upon them. The court held. that it was, immaterial that. ae 


| these lands were not: designated: as a. “reservation,” 


are These’ cases. establish that. there: is. no peculiar virtue in he word os 8 
aR “reservation,” and. that there is no’ magic formula nor special core: i ar 
> mony, ea which. a _ reservation aust be. be oie into existence. ‘it é ae 


4 ‘By the: set of. Mareh 3, 1905, whe Shoshone jnidians: peace to the United: States 3 in. oe 


ae 18 1,488, 633. acres of.land. ~Of.the vacant ceeded. ‘land: 226,019. 64 acres. have. already. been. cia 


ae restored. to tribal ownership. Another order to restore an additional 7, 500 acres is. pend- s 


ing: Other tracts. aggregating 63,508. 49. acres: have been: repurchased, and 8,650 acres: are bates wipe 


a under purchase contract; 345, 760: ‘acres have been withdrawn. for. reclamation purposes : - 


_ |.) and are. ‘therefore. no ‘Tonger subject. to private: alienation, Before the eurenaee pLoprant: - pune 


a egan ony 196, 360. acres. had been alienated. : Sg 


ta 
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is no more necessary to ieiiaits a, piece sof £ parhment in ce fees rges 


than to smoke a pipe of peace. To be sure, these :cases. do not estab- Pas i. 
; lish. that. a: reservation. must: necessarily. be deemed. to be created o 


| whenever the United. States takes title to land. in trust for Indians, Si, 
or for.their benefit. If the. United. States were. to purchase: isolated -— 


| tracts: for. individual Indians, or a.tract for a: group. of Indians who | 


no longer maintained tribal relations, or were not subjected,to.the 
_ - Supervisory authority. and guar dianship - of the United: States, there 
might. be no basis for contending ° that. such. lands constituted a reser: _* 


vation. . Such is the purport. of the decision in the. case of ‘State oe 


had Shepard, 800 N. W. 905. (Wis.), j in which the State Supreme. Court . 


as held: that, various. noncontiguous, tracts, purchased _ for: the Potta- ae 


-watomie Indians by the. United. States: were not reservation lands. 
and that, therefore,. a, tribal. Indian could be ar rested for violating 
the conservation. laws of. the State. The Court’ distinguished. the. 
We cGlowan. case on. the ground” that these Indians. ‘were not. subject 
to the supervision. of. the United. States. . Assuming the. validity of | 
this distinction, the case is entirely 1 In. harmony with mh. current: of - 
authority. | noes = Ma Se : 
_. When, however, losing | ae ata hes he does ne can "Be ee | 


that: inde have: been: set apart for Indian. tribal- use and. occupancy; — 
-and-that the Indians for whom the lands have been: acquired: are:to | 


come or:to remain under the superintendence. of the United. States, 
7 _ such lands are: not. distinguishable: from-any. other.réservation lands. 
| Certainly this’ is true of the lands acquired. forthe: Shoshone Indians. 


| = The moneys with. which they. were to be purchased were appropriated is 


~ by way.of compensation. to the Indians for:the wrong they had suf: 
~ fered when:their tribal use and. occupancy had been disturbed. By ~ 
~ directing: that the lands: were’ to be restored to “tribal ownership,” cs 


a Congress indicated that they were to-be open to.tribal use and: occu= | 
a2 pancy. By: providing. for the consolidation ‘of: Indian: lands in both ee 
_» the diminished and ceded. portion of the reservation, Congress plainly = 


__ indicatéd.its intention of creating a solid reservation tract... Avreser--) 


~ < vation so. designed would, indeed, be: superior ‘to the checkerboarded 3 


ae reservations of ‘other Indian. teibea: Thus. would. needed. lands: be) 


. provided for the Shoshone Indians at the same time thatthe integrity 


_ of tribal life was restored. ‘That such was-the- whole. objective. of. ae ; 
the program. appears clearly from the testimony. of various repre- 


ie sentatives of the Indian Office before:the Committee on Public Lands. ~ x | 


en (Hearings, ith, Cong.,. ist sess., pursuant to.S. Res. 241, pp. 602 ff.) 

I can find no act of Congress, moreover, which is inconsistent Crm 

a with: these. general principles... Indeed, the. act. of February. 14,1993 
(42 Stat. 1246, 25 U.S. C. sec. 335), acon that the: > provisions 


Be foe ‘i — HUNTING AND ¥ FISHING, WwInb RIVER RWSHRVATION os De 


_ Pebruary 12, 1948 


es ee “of the. ‘Genera ‘Alloupant Act, aS: amended: (one eoended to: all ee Rage ee 

| a heretofore, purchased | or. which. may. be. ‘purchased: by: authority, of ee — 
oo : Congress , for: the. use..Or, benefit, of. any. individual. Tndian.-or. band ees 
~~ or, tribe. of. Indians.” ” “The. ‘Supreme. Court: has. declared: that: thes * 
oe - reference to Executive or der Teservations contained in section. ae of 2 e 


sa Pee 


A. bak the. pence es eolhne ieee sations. by: Taeaeulive order: Cee a ee 
re, Wilson,y:140 U.S, 575; United. States y. Midwest Oit Company; naa 

= 936 U.S. 459; “Mason, Y. Thited. States, 260 U.S. 545. It may there 9 
eo ey fore be. ratied that-by. extending. the provisions. of the General Allot:: re 
ment Act. to purchased, lands the creation of reservations by purchase.) | 


. Was, sanctioned, at least. when. the purchase. was specifically, author. ae 


| = — lsed.by act of. Congress. . Inany event, it could not be contended;that, _ 
ee by. subjecting purchased lands to. the: provisions of the: General Allot: > oe 
~~ ment Act, Congress made the formal. proclamation of a, Teservation, : 


a. SIne qua. non of reservation.-status: 


2) lt: is true that. it: Is. provided by section 4, of thea nee of March 3, . 
Ee 1997. (44, Stat. 1347, 25. U.S.C. sec: 398d),: that. “changes: in the | 


boundaries of reservations created. by, Executive order, proclamation, 


may: be..made,, and: describing. the. new’ boundaries. ‘by metes and 


: bounds... ‘Congress must be deemed to have: been. aware of. the doctrine 


‘that: no special. form or. P PRTEMONE owas 5 MICESEATT: to. create. a. reserva 
tion. ; one =, ea 


‘Finally, T. ‘dink. thats no. ee linplication 4 is. to: he dae 
from. the fact that. section: va of the: Indian Reorganization ‘Act. (48 ee 


. .or otherwise for the use.and occupation. of, Indians, shallnot.bemade o> 
- except by. Act. of Congress’ ? but any: change: in. the boundaries. Obs. 
the: Shoshone. Reservation. , will, result in .this case. from. anact,of - 
2 Congress, namely, the- Shoshone J hudgment ; Act.itself,.:.I see:no | 
reason: for: assuming. that. the, act. of March, BF 1997, contemplated en Ae 
that. any change i in the boundaries of a-reservation must. be, expressly. 
authorized by, an. act, declaring pro modo. et, forma ; that, the, change — 


: Stat: 984, 986, 2, U. Ss er Sec. $8) gives. the Secretary of the Interior ; i rae 


ae eee | 


ane ‘poqired | pursiiant: G the. provisions of the ace while ie. Shoshone | 3 
 . Judgment Act, contains no. such. formal, provision... ~The. Indian. Reese 2% Sets 
a ae organization Act’ was designed 1 to apply to every’ ‘type of reservation; ee ate 
| wherever. located, ‘and: whether. ‘the lands. purchased. were within or. 
. oe existing reservations. at was, no. ‘doubt, thought, desirable Looe, Pag 


Bsa! oo 


- $0200 48 28 ees 


= : | chased lands which conceivably i in: some cases s might not: be. Goritiguous > " Pee 
oe to: existing. reservation. lands. Tn. any.event a. provision. for formal | 
: : mere in one case. does not ft neneceattly. mule out: ‘the possibility: ~ 
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- We eeoal. Tee tonson. int Counthens ? este in. view. or ‘thé aa 
2 uncertainty regarding the status of. ceded: lands which is ‘apparent at 


from the very request. for this. opinion, it may have. been assumed = 


: that, such lands were a part of the reservation over. which the tribe 


ae was entitled to. maintain jurisdiction, and that therefore 1 no: i oepal o20 
: it reincorporation would be necessary.e 9) a 


- I must finally point out also’ that. to some ‘extent he Bieter 
whether the restored ‘lands are to. be deemed part. of the ‘reservation 


ds. academic i in the circumstances of the present. case. If the tribal ce 


~ councils. have no. rights of sovereignty. over the restored lands, they 


es have. the right of dominion always: possessed by a landowner. By " os 
virtue of this dominion they can exclude nonmembers of the tribe ~ 


from. hunting or fishing on the restored lands, or may- “permit: such | 
- activities upon prescribed conditions, The tribal councils by a reso- © 
lution adopted. April 9, 1941, have: indeed expressly" required that 
nonmembers ‘of ‘the tribe: to whom tribal fishing’ permits are issued 
shall also obtain proper State licenses. However, it is true that if © 
the tribal councils do not possess rights. of sovereignty, members of. ee 
the tribes would also. be obliged to comply. with the State: conserva- 
tion regulations i in addition. to their own. — | 
6. I have. been asked to pass on a subsidiary viediel whether sec- 
tion 216; 25 U.S. C., would’ be violated by any non-Indian who. 
hunted without proper authorization upon. the restored lands. This 
section subjects to a penalty “Every person, other than an’ Indian, . 
who, within the limits of any tribe with whom the United States has 
existing treaties, hunts, or traps, or takes and destroys any ‘peltries 


or game, except for subsistence in. the ‘Indian country *° * #7 © 


_ From. what I have already: said concerning the mecorporation of the 

restored lands in the reservation, it follows that any hunting within 
- the prohibition of the statute would: be within the “limits” of the 
. tribe. The condition of the statute that it shall apply only to lands 
of tribes “with whom the United. States has existing treaties” is 
~-gatisfied by the treaties of the United States with the Shoshone : 
-. Indians made July 2, 1868, and July 8, 1868. If it is necessary under. 
os the statute that the treaties be of a: . kind. which i in 1 effect sun. 


wae ° My: ‘Ganelunion: ane it unnecessary ‘to ‘eons aGe the possibility. ‘that’ the ‘coded. lands ie 


. never ceased to be. part,.of. ‘the. reservation, despite the. fact that. the. police power | of . the . 
State attached to such lands, so that for this-reason alone. no reincorporation ig necessary... 
~ It may in this connection: be noted that the ‘Supreme. Court has declared in: ‘general. terms me 
~ that. allotment in. severalty does: not have the effect. of. withdrawing the -land.from.a 
: ‘reservation ‘and that it remains a part. thereof! until” ‘Congress ‘has. excluded. it: ‘(United - ae 


ade States v. Celestine, 215-U. S. 278, 284), although it did not pass.on the precise ‘question 4 BE 
whether. the issuance of a patent’ in fee: would’ have this effect. . In. fact a. reservation. is. o " 


| not a grant and has: nothing to do with title (Alaska Pacific Fisheries v. ‘United. States, Sag 
248.0. S. 78, 88): Lands ceded” in trust can eae es be’ ; reeardes 2 as: in. a worse- ‘position 7 


Ped 2 than lands, patented { in fee, 


a “gu : “HUNTING ANDI FISHING, WIND RIVER RHSURVATION v BAT oe ee 
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: : =: ae tribe seul capi this Sica. ee | is met. ca the treaty’ a wat - 2 ' 
Je OF: July 38, 1868, which. provided for “the absolute and undisturbed = = 
use and occupation” of the country described therein by the Shoshone eas 


a Indians, and forbade all other. persons to “pass over, settle upon, or. Go 


_ = reside in this territory. Iti is true. that: the treaties were. with the a 2 a 
on : Shoshone and not. the: Arapahoe Indians,. but the interests ‘of the ee, en Shee heel 


: : _ tribes 3 In. the lands of the reservation are undivided, and henee the : “a 
ie statute would apply to the reservation as a whole. oP uae wy 
| ‘It would seem also that the prohibition of the. statute: is not. a he & 


% lute and. that the tribal. councils. may authorize. hunting on their 


lands. The statute was for the protection of the Indians, and cannot oe 


= therefore be violated: with their consent: (Cook V: Hudson, 103-P. 
3 (2d). 137, 148. (Mont. )). This same opinion. holds that statutes. of | 


the type of section 216, 25.U.S. C., “are. directory i in. form and not. = 
? mandatory,” and that consertientle: “Whether any action be taken- 


or not appears tobe. at the discretion of those. upon. whom the duty 


is. imposed to protect Indian. ‘rights from -invasion.’ The statute. 
_ may therefore be invoked when necessary and desirable asa penalty — 


against those who hunt. without: proper authority upon. the restored 


lands... But. this would. mean that the statute could be invoked only AS 
- against. persons” who hunted without first obtaining a permit or. 


license. .I do not. think that the statute could be made into a mecha- | | 
nism. of enforcing violations of particular conservation regulations, — 
~ since it plainly was designed to punish trespass and not to implement - 


- conservation. regulations... Le fe Dees States v. Hunter 21 Fed. 615 te 


(C. C. E. D. ~Mo.).): 

4, In- view of the Gonclusion that the tribal sonnel are without. 
- power to regulate hunting or fishing -on the ceded lands which have~ . 
not. been: restored to, tribal ownership, it must follow. that. Ocean 


ae Lake on the ceded portion. of the reservation is also subject tothe 


jurisdiction of the State, and it is unnecessary to consider the. special 


- ‘circumstances that: as presently constituted it is. an artificial lake - 
~ constructed. partly on fee-patented lands, and located. entirely. within - 


an area withdrawn for. reclamation. purposes. under the Reclamation - 


3 Act. It is clear that the. reclamation. withdrawal i in no way enlarges - 2 2 a 
ae the. power of the United: States, for lands withdrawn for reclamation. Oy yt 5 
eee purposes have always. been held to be subject. to the. police power. of ft 


| _.. the States to-the same: extent as all other public lands. -Itis. apparent, & - es ‘ : : 
too, that under existing. law State. jurisdiction over Ocean Lake . ~ 


must continue in view of the provision of section 5 of the Shoshone ee 


: “St udgment Act. prohibiting the restoration to tribal ownership “of ce = > e 
any, Jands within. ~any. reclamation. project.” ” IT am not informed ee 
ce whether Ocean Lake: Is. ssarseeai surrounded bye a - solid: belt of es es 


oY ss Bp 9.) ek . £233 : ; — 7 na / * a VL pean WL oy . , al = 
ie aise yy ‘ . . : : He! ad : are : = : he ae eae : 
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_ restored eae id. SO nae is no need to iran es tis tribal 


councils ‘would be in 4 position to exercise any. indirect: dégree ‘et: : 
oe control over ‘Sshing i in Ocean Like > by denying access: to the ae 


shores. ae ee 


“Be Thus the jurisdiction’ ‘of the ‘tribat Goudie’ andl ihie State of 2 


: Wyoming’ conservation’ ‘authorities ' over’ the ‘ceded: portion of the : 


. reservation ‘will be of a. ‘mixed character; with. each having jurisdiction” = 
over’'a: part. Of the lands. involved. ° ‘Inconvéeniences may, however, - a, 


a. readily be avoided by cooperative agreement. ° = i note that: the State. ee 


| conservation’ ‘authorities ‘are’ expressly authorized poe oS into co- 
: operative” ‘agreements’ ‘with Féderal’ agencies ° * and: ‘land- ‘ 
owners for the’ development, of State control of wilalité nidnagdtiait: 
and demonstrations projects. (1981 Wyo. ‘Stats., 1940 ‘Supp., Title a 
_ 49," see: ya Ge subsec.* (i).) “The tribal ‘councils’ have, of course, a 
. corresponding | power to undertake cooperative action. a 
To summarize,-T’am ‘of the opinion: he neers 
(Le That’ the tribal ‘councils’ may regulate init and ching on 
the diminished portion: ‘of the reservation. by Indians as’ well as non 
Indians," and’ in ‘particular: that: they ° ‘imay- regulate. fishing” on 1 Bull 
and Ray Lakes on the’ diminished portion of'the reservation. oo 
ay: That the State’ may ‘regulate hunting and fishing onthe: aedéd 


| portion of the reservation, including fishing’ i in’ Ocean’ Lake, except. “Se 


as to such ceded’ areas ‘as may’ be restored ‘to. tribal ownership: pur: 
suant to the provisions’ ‘of the Shoshone J udgment Act on at which’ ing 

tribal, councils - may regulate hunting and fishing. se ae | 
(8) " ‘That: the requirement’ of State-licenses to hunt or “den on: the a 


- ceded portion’ of the reservation n may: not, however, ‘be made a a | Means a 


of raising” revenue: _ 2 
(4) That séetion 216, 95 UL S. Cy ‘is id abiplieable' to’ the: idstoived Taind - 


aa bitt that it may be invoked only against non-Indians who: ‘hunt upon es 


7 - the lands without a Ticense. 
| *Appooyed as ene 
© Oscar Te 1 Clad" } 
"Assistant Seoretary.~ 


. LIABILITY OF THE. “GOVERNMENT. OF. THE “UNITED ‘STATES. [FOR us 
: TAXES, ON INCOME FROM PROPERTIES IN. THE VIRGIN, ISLANDS. 3. a 


sh i eet hee “Opinion, February 17, 1948 


= Vitter Fénileps’ Odin bottbany- Requreny TO. "Pay Paxns Wuier ’ ~ Pa 
renee WATE Corporation 'SIMILaRLy ‘Srruatey' Wout Be REQUIRED ‘To PaY=Srac- 
t cehieg LAR: PayMENTS: ‘TO Br ‘Mave: Write: “RESPECT: TO: Any PROPERTY : OWNED: ‘BY 
ee THE: ‘GOVERNMENT ; oF THE Untren. STatTes IN..THE. VIRGIN ‘TsLANDs-APPLI- 
nad CATION OF SucTION: 306. or THE LannaM., ACh Le oe. oe 


. oe Os “LMABiLriy FOR TAXHS IN’ VIRGIN: ISLANDS | oe eee 


(February 1, 1948 


The Gavernment of he ‘United. States, through the: Federal Works 3 Adminis: Gi ae ee 


se trator, , has acquired,. ‘under the : Lanham: Act, fee: title to: the: power plant — 
~ . and transmission lines anda. leasehold interest. ‘in the docks and appur-.” 


“1 tenant’ facilities’ at: Charlotte Amalie; : St. Thomas, Virgin Islands: “These = 


. »: \properties: are soperated,. tnaintained, and. managed by The: Virgin: Islands — 


-.,,;Gompany : as :agent for: the. Federal .Works. Administrator., Under section - 7: 
-, 5 of the act of May 26, 1986 (49 Stat., 1872, 48 U. S..C.-see..1401(a)),, The 
An ‘Virgin Islands: ‘Company is ‘required to pay into. the municipal treasuries ae 
)" ofthe’ Virgin ‘Islands: amounts equal. to the amounts of any. taxés “of ~~ 
-o) “general. ‘application: which a private corporation’ ‘Similarly ‘situated ' “would pace 
J antehbe! réquired to: pays: ‘Phe act further: requires the. ‘payment: of: taxes: on. 
4°) @RY, property. owned: by: the: United; States. in- the. Virgin’ Islands: which is. 
... used for ordinary. _business. or commercial ‘purposes, The income derived a 


“trom any ‘property. so. ‘used is to be made. available for making such pay- > 


ments. This obligation is not inconsistent with section 306: of the rsa | 


“3 peoAet, which relates only ‘to payments in: lieu. ‘of real’ probe! taxes. 


“Gakowne, Solicitor: eee . cee ee ne ae a ae oe 


oe Under. the. Ganham: Ves AS- aended oe re @etober: 14: “1940, BA 
| Stat. 1125;  aét..of: June .28,.1941, 55. Stat..361), the: United: States, 
acting: through the. Federal. Works Administrator; has acquired fee 
_. title to the: ‘power. plant.and.transmission lines-and a leasehold interest 
in: the: docks: and:. appurtenant. facilities: at: Charlotte: Amalie, - St. 
Thomas, Virgin: Islands... These: properties are: being operated, ‘wain- 
_taimed.and. managed: by. The: ‘Virgin . Islands: Company: as. agent. for: the | 
Federal Works Administrator, under .an:.arrangement* whereby. .the ” 
| Company. derives no. profit, from, its. services. but; is.merely reimbursed — 
for costs .and..expenses incurred.:. You [Director, Division. of. Terri: | 
tories and Island asap have requested my. views as to whether, 


oe ae 


al 1379, 48 U. S. ion SCC. 14014), a ‘the Municipality of St. Thomas aad St. | 


: J ohn; Virgin. Aslands, ' 1s entitled. to, receive an. amount. equal. to, the 
: Federal. ‘tax, on. the: income: accruing , from, the: operation... of ‘these. | 
- properties. t ene eee : . ee - « . in a ed | 
+ Section:5, of: the: act “of May. 26, 1936, supra, provides: re | 


“The Virgin Islands Company shall. pay ‘annually into the: nititiieijal eccneutee” 


, 7 ; of the. Virgin. Islands, in lieu, of. taxes. an amount, equal: to. the. ‘amount, of faxes car Age 


_ which, would, be, payable on. the. real: property, in ‘the ‘Virgin: Islands: ‘owned. Dy. = - fe 
oe the, United. States. and: iD: the possession. of the. Virgin | Islands . Company, . ye ae 


7 such. real, Property ‘were in. private .0 owner ership. and. L taxable, but. the Falnation: - 


a 7 ities shall be reduced: ‘to.; a ‘reasonable ‘amount. be ‘the. ‘Seerstary ‘of the Interior : a Ger, 
it, after. investigation, he finds that such valuation is: excessive’ ‘and ‘unreason- » 


q i ; able! ‘The Virgin Islands Company. shall:also-pay: into‘ the municipal treasuries - : ; : ase 
: ae the; Virgin: Islands: amounts, equal: to, the. amounts. of. any, taxes of: ‘general. =. nae = 
“= application | ‘which, a private. corporation. similarly. situated would be required = 20 


, 23 to pay 1 into the ‘said treasuries. Similar "payments shall be made with Fespect : 


™~, 


= 
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cae to any - properiy owned by. the United States in. “the Virgin Islands: which is as 
~ used. for ordinary business. .or commercial purposes, and: the income derived. a: 


aus from any: property So. used shall be available for making such payments. 


Sues mercial purposes.” 


The first. sentence of that section has no. bearing: on ‘the question os 


: propounded since it relates only to payments i in lieu of real property — 7 
" ‘taxes. ‘Under the second sentence, however, The Virgin ° Islands Com- > 


pany is. directed to pay into the municipal treasuries of the Virgin. © 


- Islands “amounts equal to’ the amounts of any taxes of general appli- a 


eS -eation which ‘a: private. corporation sumilarly . situated would be re- 
- quired. to pay.” bi And under the third sentence, ‘a. similar’ obligation: = 
: 1s created’ “with respect to any property owned by the United States. aod 


in the Virgin Islands which Is used for eedinary business . or. room . : 


~The Federal. income tax law is ; abplinebl in . the: Virgin: Talands | 


Get: of July 12, 1921, 42 Stat. 123, 48 U.S. C. sec. 1397). But, since 
. The Virgin Islands Company is to receive no compensation (net, In-- 
- come) for its services in’ connection with the operation of the St. 


‘Thomas properties, obviously no income tax ‘will be payable to the ; 
Municipality of St: Thomas and St. John. by the Company « on its own. °: 
- behalf. It is my understanding, however, that the properties are ‘be- | 


ing: operated at a profit, which. presumably 3 1s being’ credited to the oe 
"Federal Works Agency. : Accordingly, under the last sentence of sec: 
tion 5 of the act of May 26, 1986, the payment, of income taxes, 1 in an. 


amount: equal to the tax which would be payable by a private corpora- 

tion on such net earnings, is required to be made. to the municipality 

i by the Federal Works: Agency and. is a pos charge against, the 

income from the project. . ny A asta 

se ~ There - remains for sctitideration, a thie: question” ‘Wlisther 
oa that provision of the act of May 26, 1936, which applies to all Federal 


as properties i in. the Virgin Islands aged fon ordinary. business or com- : 


2 : “ -, mercial purposes, is repealed. or superseded by section 306 of the Lan-. he 
cham Act, as amended, in so far as properties acquired under the 


ae ee ‘Act are. concerned. “Section 306 of the Lanham: Act, as 


“The ‘Adininistrator may. enter into. any agreements os pay, annual sums ae 


liew of taxes to. any State or. political subdivision thereof, with respect. to’ any —. 
iat real property “acquired ‘and held by: him: under this” Act, including | ‘improve- of 


ments. ‘thereon. The. amount ‘so ‘paid for . any year upon. any such: property : 


e ~ shall not exceed the” ‘taxes that would be: paid to the State or subdivision, ae Ea 


i : ae case may be, upon. ‘such’ property if it were not exempt from taxation. | 


That section contains no ‘reference to section 5 of the act of May a 


eas - > 26, 1936. Therefore, a conclusion that the broad mandate. contained — op 
ere ae in. the last, sentence of section 5-of the act of May. 26, 1986, is ee = ae 


“ 


vee Pe “LEASE or. NAVAJO LAND FOR HELIUM PLANT cone B51 ee 


February 19, 1948. 


: : | : aeled iby t the lintel aashority éénfarred by section 306: ee i Tachan : : . ; . 
Act must be based upon. implication only. “Repeals: by: ‘implication, ~ | 


however, are not favored by the courts ; and. such. repeals will not be | 


a recognized unless the intent to’ repeal i is. clear, or the provisions of the a - : - 
» two statutes are wholly incompatible.” 7° 39 Op. Atty. Gen. 50; 55. “Be6 oe 
Bs also, Posadas v. National. City Bank, 296:U. S. 49%, 503. | re 


I have been unable to find in the legislative history of the Lanta 


ie Act any indication. that. Congress intended to repeal or supersede the pre 
a Jast: sentence of section 5 of the act of May 26, 1936, ‘with respect to’ 


oe “projects undertaken in the Virgin Islands. Nor | are the two  pEvie : 7 ee 


- f sions wholly inconsistent with each other: : 


- The last sentence of section 5:relates to payments equal te to: any “bakes: a 


of general application. which a. private corporation. similarly euated 


would be required to pay. Section 306, however, is much narrower = 

> aie scope. and relates only. to payments in lieu of real property taxes, 
~ In. SO. far: as the two provisions cover. the same ‘subject matter, they Se 
ey would appear to be somewhat, inconsistent in that.the former is man- 


ae datory whereas the latter ji is’ discretionary. ‘But to the extent that the Gv as 
_ dast sentence.of section 5 of the act of May 26, 1936, requires payments: 
in liew of taxes, other ‘than and in nddion.: to real property taxes, 
eae 3 there is no. conflict or inconsistency with section 806 of the Lanham = = 
ie AG: Accordingly, “both statutes ‘ may well subsist. together’, thelater 
ae statute superseding the. earlier one. only. to the, extent of its. applica: ” So Sires 


ie ti on.” 39: Op. Atty. Gen. 102, 105. . er 
mak conclude, therefore, that, ander the gat eantencs of aoetion. 5B of 6a 


| : t the act of May 26, 1936, the payment. of an amount equal, to the amount : 7 as ; ah, 
~~ - of income taxes. which would be payable: by a private corporation is Moa as. OG 
_."- required to be made by the Federal Works Agency to the Municipality. aa 


. of St. Thomas and St. John. with respect: to the net earnings — i 


- ‘from, the pperaiom of t the St. ‘Thomys. eee 


- THE POWER OF THE NAVAJO TRIBE T0 LEASE ‘TRIBAL a ee 


TO le GOVERNMENT FOR A HELIUM PLANT - 


7 BA eicdee. 2 


- Opinion, February 19, 1948. 
Teoma Lanps—Buneav oF Mives—Hurom. , 


“phe ‘fee’ simple title to ‘the land. is: ‘in tie: United States with the right of i. ; 


ae use: and : occupancy, in‘ the Navajo Tribe of Indians. The: United. States. a 


os “may enter. into a lease with the ‘Navajo Tribe ‘with: the. consent. of the. 
ae tribe and: the approval of the Secretary. While the: act of June 30, 1834 i 


. : he (4- Stat. 729), prohibits. the: ‘sale. or. lease of lands: by. Indian tribes or. ie ae 
oo nations, the prohibition does not. extend. to. the sovereign. The Bureau ees 
ne ‘of Mines is: authorized to erect “permanent, improvements. on leased lands aes 


. ou - 
mm 
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_ pursuant to the act’ .of Seeaner 1 “1987 (50 Sint 985). ‘The opinion: . oe 
o£ the. Attorney: General- as ‘to: the. ‘validity: ‘of: title: | paseo: to! ‘Rev. ‘Stat. sia ce 


3855, as. amended, is, unnecessary. 


be: Ganoxnn, Solicitor: = das a fee le ee : a a : | ae | 7 
: Reference’ is. ‘nade. as ‘the informal nee ‘ot Mr. R. A “Cattell, | 


_ ‘Chief, Petroleum ‘and Natural, Gas. Division, ‘for an. opinion . as, to . 
~~ whether the Bureau of Mines may. expend public funds for the con- 
z struction. of. a helium plant. on lands leased from the Navajo Indian Ma, 
ey Tribe within. the. Navajo Reservation. in. New Mexico for. the ‘purpose hae 
<7 of } processing | helium from natural gas... The. plant i is to be. constructed Oe 
iss ot on al part of the reservation not, covered. by. an oi] or gas Tease s prmed. bf 
oo by. the. United. States. - | 


7 ~The. treaty: -with.. the. pet Tribe ‘of: dian, approved. ie une 4, 
che 1868 (15: Stat.. 667 ), set aside certain: designated lands.in. New. Mexico 
a and Arizona, for, the use and. occupancy. of the. Navajo. Tndians..; The. 
United. States, under. the. treaty, retained: the. fee.title:to. the, lands, 
a subject, to. the. right, of the use and. occupancy. thereof by. the Navajo. 
| ~ Indians. » The. land. under ‘consideration, is’ within the. reservation. as 
: established by., the treaty « of J, une, 1, -1868,. nee ) 2 
. The act: of September: 1, 1987..(50: Stat. 885, 50 ich Ss 0. Sec: 161), | 
seionaes the: Secretary: of the. a for. the: Purpose of ¢ consery: r 
Ing, producing, and selling helium: Mais. beyrd halt se ie Ce a 
. OTS ' Hequire by purchase; ease, ' or. condemnation, lanids or: interests: ‘therein 
or options. thereon, including but not. limited’ to. sites, rights-of-way, and::oil . 
or, gas: leases” containing. obligations . to. pay. . ental.. An. advance: 08: damages | 
ie arising out. of the. use and: operation of such properties 5. ee, 


tl ye . 
pe eek ee ae t 


“Po: conserat ‘or acquire: plants; wells, pipe: Tins; ‘compressor atationss eamip 
a buildings, -and other facilities, for: the: ‘production, See xepurification,. trans: | 
es portation, and sale of, helium. and helium- ‘bearing, gas 5 Rt ota: See 


ae The 1943. Therion. Department. Adspeopdatiéar ‘Act: as of. J ee, : 
2 1942, 56 Stat. 506), contains an. appropriation | for the soquirement 


— by pur chase,. lease’ or. ‘condemnation of. lands’ or interests therein. ° 


The question whether the Secretary. is ‘legally’ authorized. to ce oe | 
from the Navajo Tribe sufficient land for:a:plant.site for such length) 


-'- of time as the United. States shall. operate the, plant, must. be consid-. a 


. “ered. (a). from. the. standpoint of the lessee: and. (b). from. the. stand- 
2, ‘point. of. the lessor... From the. standpoint. of the lessee, ait is sufficient | 


that:the.act of. September: ‘A, 19387; SUPIAs: ‘authorizes the: acquisition of 


= Be ‘leasehold interest. ‘Such interest is sufficient: to ‘permit: the. con- 


eee o£ templated. usé of the land’ ‘for ‘a plant’ site: Memorandum of Novem- : 7 
; vs ber, 18, 1989, from the -Attomey, General to the Assistant t, Abtoeney 7 


7 


oe : , 851] -% pean - LEASE or NAVAIO LAND. FOR HELIUM PLANT” ee pace A 


| Pebruary 19, 1948 a 


a .@ ) @ 8 


a ~ General, Lands Division, Department, of Tustice!. “See also. 28 Op. = ae =: 


Atty. Gen, 414. | ae 
From the. standpoint of. ihe le ie problem. pee oe tho es 


: ; . ~ fact: that, there i is no- -general legislation. authorizing. leases, of, tribal’ ; ~ . 
~ lands for. purposes. other than farming, grazing and mining. - Pribale “23 soe 


: : lands have been actually utilized’ under permits or under tribal leases. ; 


| tu of doubtful validity, for many. other. ‘purposes, such: as trading posts,» : es 
aoe ‘ power sites, summer. cottages, : and ordinary « commercial development. es ‘es 
a ~ Cohen, - andbook of Federal Indian. Law, page. 829. Existing dew 2 


| o _ partmental regulations (28: CFR 171, 12) purport to, authorize: the. - 
ve Tease of tribal lands for farming,. grazing | or. business. purposes for’: Aa 


a stated periods or through permits, revocable; in the diseretion. of fhe. Pee 


Commissioner of Indian. ‘Affairs. 


_ The act. of June 30, » 1834, “ Stat, +, 25, U. 8. C. sec. =I reads Cees 


as: follows: 


No ‘purchase, es Tease, or: other conveyance » of ings. or ae any title. or 
: claim thereto, from any, Indian. nation OF tribe. of Indians, shall. be of any 
validity in law or. ‘equity, . unless the same ‘be made. bY. treaty” or ‘convention r 
| entered into pursuant to: the Constitution. : “f 


: While this statute would, on its face, ipeahibit’ ry lease. of tribal land 
even to: an agency. with “general statutory power to. acquire leasehold : 
intérests, consideration. must be given to the rule that if'a statute _ 
- prohibits the doing ofa certain. thing and:no specific mention of the 
United States is contained. i in the. statute, the prohibition does not 
| (with. exceptions | not here pertinent). extend to the sovereign. 26: Op: ‘ 
Atty. Gen. 415, AIT; Onated States v. California, 297 U. Pe 15, 176 
(1986). 

Tn an iineporied’ opinion dated February ie ‘4935, the ‘Attorney 
~ General interpreted the Indian Reorganization. ie - J une 18, 1934 


_ (48 Stat. 984), with particular reference to the status of the title. 


to restricted lands being conveyed by. individual Indians to the United © 
States for ‘various ‘school. purposes, | including: the erection ‘of day | 


-. school buildings for use of the Indian Service. ‘The question whether 


- ‘the restrictions against. alienation’ of the’ ‘land would apply to the: = 7 


United States ‘after it acquired: title was: considered in connection oe a 
- with the: provisions of section 4. of the act of June 18; 1934, gi iad 
The Attorney General held that: : . 


“To | ‘hold ‘that a sale ‘of restr icted ‘Indian lands +6: the United’ States, needed a 


py the’ Government. for’ the purpose’ “Of carr’ ying ‘out its: policy’ of. promoting the ; ge | 


a : educational ‘advancement of the Indians: is within thé ban of the statute, would, ~ oe _ 
ere: to that’ extent, abr ogate that. policy. “Tt is a familiar. rule: that a general statute < SPO. ite 
a which takes” away ‘or ‘limits: any right, title: or inter est does ‘not’ bind the: SOV-- ey 


— - “er eign unless: the. sovereign. is: expressly named. therein’ (United: States v. as cles 
Cat ae dt Pet. 301, ‘B15; Dota Saee Bank: Ve United ee 19 ‘Wall. 227, ess 


‘ ce - DECISIONS OF THE DEPARTMENT oF: THE } INTERIOR ‘158 (ienb.. fee 


=i ‘The fee of he fy enone of ane Tateriors to oeeouit permission re ao. 
the Presbytery. of North Arizona to occupy a certain designated tract: 
_ of land within the Navajo Treaty: Reservation for religious mission a 
purposes was. presented to.the Attorney General in. 1921 . (82 Op. 


= ee i Atty. Gen. 586).. The Attorney. General held that since the United 
~ States is the guardian and protector of the Indians, the Secretary — 4 


ce ae has, discretionary. power to grant the use of the land to the church on — 
_. the theory that it would be spiritually: beneficial to the Indians. The 


~ construction of the helium. plant on reservation lands will bea direct : 


E pecuniary benefit to the Navajo Tribe because the tribe will receive | : 
royalty from the helium processed i in the plant that. otherwise would. 


.. not enure to their benefit. Therefor e; the Séeretary: may in his dis: ae 
oe cretion approve. the lease in question. 7 
It is my opinion that should the Navajo Tribal Gouna ee 


| a lease to the Government, of certain designated. land within the res- < 


 ervation fora helium. plant site for so long as it is needed in connec- ., 


| tion, with. the processing: of. helium, anid a lease ‘be. executed by the. ~ 


7 ah proper officers on behalf of the. Navajo. Tribe, and the. Secretary. ap- | ; 


7 “prove the lease, the United States would hold a -valid lease to the. - 


- reservation land. The United States is authorized to pay a reasonable os 
- rental’ for the land in accordance. with the’ provisions of the actof > 


< : September 1, 1937, supra, and of the 1943 Inter ior Department ot | = 


> propriation. Act, SUPTA - 
~ . In my opinion Rev. Stat. sec. 355, as mended (40 U. s. CG. sec, . 255), 


is not applicable to. this leasehold. acquisition as the fee. simple title, se 


- subject to the Indians’ right: of oceupaney; is in the United. States, 
and the Attorney General's opinion as to the validity. of the title to the 


St ae land. in question is unnecessary... Cohen, i andbook of. Federal Indian ae 
S . » Bayspage 289, citing 8 Corn: Dec. 987 en | | a see 


ee a LEGALITY. oF INTEREST OF BUREAU | oF ‘MINES EMPLOYEE, ™ 7 
he | _ INVENTION USED. IN MINING ENTERPRISE, Sees 
Opinion, M arch. 25, 1948 : 


‘Conenrer OF . PRIvare, INTEREST. AND ‘Pustic Tone “Onesies: Acr OF ‘Bureau OF 
| Mrnus—-REGULATORY. POWER. OF ‘DerantMenT—ASsIGNMENT OF EMPLOYEE - 


INVENTIONS UNDER OnpER No. 1763. sei he Bere 
= An officer” of the United States may. abt. engage in. any eed business 


activity. which conflicts with the particular public office he holds. Sharing — 


in the proceeds of a mercury or other mining. lease is a private interest — 


ae : which conflicts with. a public. office: the duties of. which include ‘the. collec- 7 


‘tion of economic and statistical: information on the: production, movement, 


-_ treatment and marketing of ores and metals. The obtaining for the use ~ 
ae of. a jeepaaion prospecting: invention of compensation not. dependent Oa ce. 


eee 


man tk 34] ie INTEREST oF. MINES EMPLOYER IN INVENTION Se = ae 


iM arch 25, os 1943 


"production of. a. mine ‘or - interest. in, a mine does not. contliet with, such. a = ae 


- publie. office. - 


7 “Tnrespective of any. conflict of interest, a ees ‘of the Bur eau. “of Mines, a3 = 
is prohibited by. section 4 of the act. of February 25, 1913 (37 Stat. 681), — a 


. from having aby interest. in “a mine or in ‘the proceeds of. a mine con-— 


_ cerning : ‘which the: Bureau’ of. Mines is* reonducting: any. . investigation | or : i oe 7 


economic or other. inquiry. . 


nate The private business interests of ‘paieans and eimpiovecs of tlie Bureau of” 
_-. Mines may be ‘restricted: add seeuuarons:| issued oe ak Secretary, ‘of the. oar 
‘Interior, | ake ~ 


An official ot. hes ‘Buréan: of: Mines, wliose. invention: was. made: prior a des 


November | 17,. 1942, and” outside | the: general scope’ of his. govertimental 
. duties, is not requir ed. by Secretary’s. Order. 1763 of. November 17,:.1942, 

to. assign his. invention to the United’ States and. may own. and. control 
~ his. invention, irrespective : of whether ‘its use may. be. in a mine ‘which is 
| the. subject of ey: or inguiry by the: Bureau of Mines. | 


Ganpwmn, Solicitor: sa 


My opinion has been. ‘requested 0 on the folloeane ciuestions feel 


-- the relationship. of M, an official of the Bureau of Mines, to the de-— 


velopment. and operation | ‘of a mining enterprise located with the aid © 


. -. of an invention which he: has: s helped eveleR for the e discovery of | 
ran minerals : Sa GAS, Weer ale, oe 


alee May) ibe share i in ‘the ownership and control of the invention # 

2, “May he ‘share i in the proceeds of any oe z enterprise located 
or developed with that: invention? = é a ee 

ay May he share'’t in ‘the proceeds of such enterprise: if the anterptis - 
or property involved should be explored or investigated by: the Bureau 


_ ‘of Mines under its program for the dyeing on of eantee minerals _ : a 
oo or otherwise? Cg 2 age 


fet Does the Dicer of he Buteaa of Mines have. authority, 1 re- 


ane vardless of whether an employee. has any right to. share i in the rewards 
_, arising from any. invention. connected. with mining for: which he is. ; 
: > wholly or partly responsible, to. require that employees of the Bureau ‘ | 


E of Mines shall not have any financial interest in mining ventures? 
-. The record indicates that. these wiestions, arise in the: following 
| ‘circumstances: er ae ee | _e 

_M, an official of the ‘ubeaw Ge ‘Mines. hes is in ee of. a ‘fela’ 

_ Office of the Eéonomics, and Statistics Service of the Bureau of Mines, 
“has, in cooperation with another person. not a Government employee, 


. developed a, geophysical process: for’ prospecting mineral ore bodies. | 
All the work that M has. done in developing that. process has ‘been on co 7 
‘his own time and at his own expense. His position in the Bureau as. 
ane mineral economist involves economic and statistical 1 work; hei is not 


i te Sasa Te 
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“v ‘assigned to laboratory investigations n nor a a offices have sitet facili- ; 


~* ties. His invention is geophysical, was conceived on field trips andin 


a laboratory not under the Bureau, and, it is stated, without the aid = . : 
~ of Government. information not’ available to the public. . ‘The inven--. 


a - tion, apparently. ‘made. prior to. ‘November. 1942, has. not: yet been “e 


patented because of its confidential nature and: the. impracticality. of. i. 


> 3 detecting” infringements. The process | is about to: be: tested com- 


mercially. on.a prospective mercury ore body located by: means:of-the — 
invention on. lands subsequently leased by M’s associate: « ‘They. have © 


ie es agreed that M is to have no interest in the land itself, but shall receive — 


. . 40 percent: of the net profits, if any, on: account of his interest inthe 
| invention ; ‘that his associate shall: receive 40) percent. on accotint of his. 


interest, in the invention, plus. 20 percent: on account of his ownership a 


of the lease; and that the associate may request: the Bureau of Mines 


; to ‘consider. ines property. under: its ee minerals development a 
- Program. ; | -— ae _ : 


r = 
c zi & i . y . ratigangyna 
fle I ae a ‘ 


‘ May 3 M share in ‘the ownership or ‘control of. ‘his, invention for the Aiscovery 


“ot minerals? _ oe, 


ge shall here anaides this ies on the Bemis of the shéetice of any : 


i ‘official connection: by the Bureau. of Mines with the: mining: enterprise en 


ane which the invention, is to,be used and shall discuss:the presence of 


| such official connection by. the Bureau. of, Mines in Part ITI. 
_ There is no- statute: or regulation. prohibiting: an. employee: of the 


sg Bureau of. Mines. from haying. the ownership or control. of an Inven-. | 


tion, « ora. share therein, under the circumstances here indicated: Nor. 


‘= is M required by Secretary’s Order No. 1763 of November. ve 1949 a 7 : 


(T F. R. 10161), to assign to. the. United, States. any - of his. rights < . 


a in. that invention. First, the: order i is ‘expressly applicable only. to in- — | 


ventions: made during. the period. of employment. after November 17, 3 
Pe 1942. ‘His invention was apparently. made before that date. Second, Ss ae 
the record. before me does not indicate that the invention: was eae - 


we within the general scope of M’s governmental duties, or that: itarose 
ei the course of any- research or investigation or supervision - thereof My te 8 


Pa or in the. general field. of an inquiry:to which. he was assigned, or that > 


= it was developed | through the use of Government facilities, . financing - 


~ OF time, or with the aid of Government. information. not available to - | 
~ the public. - Inventions not so made. are not. covered by Order 1763. 


| Consequently, M may exercise. whatever: rights he may have to the 7 
“invention, including, - if. he desires, the Tight 1 to make an. n application. 


os for a patent f thereto. . ee ee ee ee ee 


ee ok For thisr rale to ee chokes mdse be ce Slee’ ponflict: of interests’ : 
ae between. the ‘particular: public office and. the particular private business — 

~-. activity.” The Director has. approved. the finding of. the responsible pets 

_ bureau official thatthe sharing of the. proceeds of this mercury mining — ihe 
 lease-is inconsistent. with:M’s: public office, as his private: mining In- ie oe ey 
~ terests could be furthered by the confidential data collected. by or avail- oe 
a able to: his ip eficay and that, ‘because of this a sca esi the publics office 


March 25, » 1948 


: 5 mo a pee Ba Be Se a fee 
ay a Seca WA A a Le a Hots wee) tet ae tale a 
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Pee 


May” we cine! in: the: proceeds O a mining esiterprise | located or “developed 


sy : : ; . with that. invention? 


, “Int view ‘of ate form. BE question Tt. ce ‘Gi it that. ‘question: We re- ere 
ey nies to a situation where the mining enterprise is not, under: investi: - 
gation by the Bureau of Mines, or otherwise connected. in any way. 
- with the Bureau of Mines. “Consequently, ‘section 4 of the act, of 


compensation or profit’ when that activity is unrelated. to: any business 


of the Federal Government. 40. Op. ‘Atty. ‘Gen. No. AT: ‘(April of, ; 


| February 25, 1913 (87 Stat. 681, 682, ch..72, 30.U. S. C..sec. 6); which ee 
 forbids-any, member: of. the ‘Bureau of ‘Mines. from. having “any. per. 
 “gonal or private interest in any mine or the products: of any: thine _ 
under: investigation,” would not be. applicable.” Solicitor’s S Opinion - 
_. M: 28087 (August’6, 1886) 48. Cong. Ree. ‘part 8, P: 7728, 62d Coney 
2d sess. (June 5, 1912). hee aot ts Sn , Z 
a There i is no statute :or: ‘regulation: pans an: unctes ‘of. the : 
- Bureau of Mines: from: ‘carrying ona private: business: ‘activity for’. 


1942) ; 82 Op. Atty. Gen, 309 (1920). If, however, the. business. 


activity ‘of any public officer isin any way. incompatible with ‘the 3 


duties of his ‘public employment, he must abstain from one or ‘the 


other.’ “Attorney: General ‘Biddle has recently had occasion to reach soon 
: the following conclusions | (40 Op. Atty. Gen. No. at): 


Placed peti qa 


“Apart. from. statute, there’ are certain principles of fair Pe ‘whic have 
the force of law and which are ‘applicable to all officers of the. Gover niment. 


has,: or ean: ‘have, a: conflicting : personal interest. He: cannot allow. his. public 


duties. to. be neglected ‘by.reason of attention.to. his private: affairs. See Umted . - 
me States vy. Carter, 217 U.S. 286, 3065 Such. conflicts of interest: are not tolerated 
. in the case. of any private fiduciary, and | they. are doubly” Broseribed for a. 

papa trustee. } | ie ee : : = 


ae 0% 


2 
barat fart ? tf r ‘i t . 
a Pe Pregee ae de Pa ec a ha SE oe fe tn oe. F « 


ore ‘also.-assume that: M's: “snterest. in ‘no: way rélates. a ‘minerals. in: indian Jands: oring 
. volves: Indians, such. interest being forbidden sat the a aaeore 8 a of March Si, 1928, : 
oe By 26 U. ‘8 G. sedi 87; Tebpebtively,” Pe hay oe 


~ Ae public’ ‘office - is a ‘public trust. . No public’ officer can lawfully engage in 
business activities. which- are. ‘incompatible with. the. duties of his oflice.: He 
cannot. ‘in: ‘his :private: or: official : character. enter into engagements: in which: he 


- 3 


“7.358 - ‘DECISIONS OF Tam DEPARTMENT oF THE INTERIOR Bs ID. ee 


a oe aavolved and: he: economic: ae ctatetics Grenis of thé: arcen as a | 
whole would be impaired. The obtaining. of information from the - Shas, 
mining: industry 4 is based. upon. confidence. that this information will: Le. 
not be used for private purposes. — et | 3 on 
o> The examination of the functions of the particles office held: by. _ 
7 the official in ‘question justifies the application: of the rule to this case. sie ane 3 
a His office carries thé following duties: — ae 


a ay To plan, or ganize,. and direct the collection of. metal. statistics with i. 4 an 2 
— ‘yeferehce. ‘to. “output of. lode: “and. placer mines, mills, and. metallurgical plants. ; 


me it California, Nevada, cand. Oregon ; and to prepare reports for publication os 


| in. Minerals Yearbook. covering: statistics. as well as technical and economic. _ 

a developments: in these States. Boe: i, 1s oe 

(2) To plan. and. conduct. special reséarch studies | in the ‘field of: amineral aa 

7 economics relating: to the. production, movement,. treatment, and Pinot oe Sette 

cr. of ores and metals in the Pacific Coast area. pier wee 

hae a . (8). ‘To manage the field office of the Bureau at: Sane Francisco for. ‘the pure Pat 
ee ‘poses of Mnaintaining: first. hand contact with. mineral producers" in the area; - 

Pe - to. per: form necessary tr avel in. ‘connection. with duties assigned ; to. cooperate. 

co with: the. Washington office in collecting data. on commodities canvassed from | 

de Washington ; and to have full responsibility 1 for the administrative details of oh 
the field. office. © be. | . ae BIR 


| = Any person. executing thie ‘duties: ‘would, hava. ob ee or “eould = i 


_ obtain. any economic. data of the minerals 1 in which he was personally i 


‘interested. In the case of mercury in particular, it. appears that most. — < 


ae of the information . is canvassed. from the Washington | office: . But Eke - | 
_’ -ander the duties above set forth, collection of information on minerals a 


- canvassed from Washington is to be -aided by. M and may -be made oa 


| available to him.- Moreover, it does not appear that the: virtues of ‘the - | 


ve invention’ are. limited to prospecting for the. single metal, mercury. Sh eae 


as The fact that M voluntarily would abstain from any official. connéec- - 
‘tion’ ‘with: the mine in which: he.is interested, or. would. not utilize in 


i connection | with: his’ private interests. any confidential information ees 


which he may acquire in his public’ office does not cure the matter ; ‘ 


| : the possibility of a conflict of interests would remain. and it is that: : = 
.. possibility which is forbidden.: 40 Op. Atty. Gen. No. 42 (March a 


> 81,1949); 40 Op. Atty. Gen. No. 47 (April 27, 1942) ; 40 Op. Atty. 


Gen, No. 48. (April 23, 1942). Accordingly I find that: the principle a : . 


| of law. announced by the Attorney General. applies to this case, 
“While receipt of a percentage | of profits from & mine may be: the’ 


; Sa satisfactory way to obtain appropriate. compensation for the 


|. tase of the invention, it need not be the only way. A- fixed fee may be — 


a charged. persons interested i in obtaining mineral prospecting: of their & : 
. property. The amount of the fee may be made dependent. upon the” 


ues, quantity and kind ‘of minerals found: If; without a prospecting. oe 


- : agreement, M and his partner discover minerals, this inewledge tay. a5 





i gat 


a nn Ea 


bali a “iNDEREST oF. MINES HMPLOYEE IN. INVENTION SBI: ae 


< March 85, 1048 | 


— pe-sold t to. tented persons. Tt M can receive be natn for ve Hae gt ate 
use of his prospecting invention which is not dependent. on the pro- * a a 
is “ceeds ¢ or the, production ofa mine, and without his holding: any ‘interest: ee 

=o ee: mine, neither the receipt. of such compensation nor the ownership dbs is 
- of.such an invention would conflict, on the facts before : me, with any’..8 0%.” 

| duties of his public office. The attribute of the invention is to discover * ae 

; unknown minerals. | This activity is not. inconsistent. with. the. collec. 0 

~. tion of economic data concerning presently.known mines. Therefore, - 
omy. conclusion as to the. application of the Attorney: General’s. dew 

~~. ¢ision is limited to M’s interest: in a. » mining enterprise or ' the proceeds. a ie 
ae or production therefrom. Oe hg ee aon Sak WO i 


2 May M hard: ‘in the | proceeds of a mining , enterprise, « or own. Sana contiol an : 


_* dnvention ‘used. therein, if the mining enterprise | is s explored. « or ‘investigated by. Poe 
- : the Bureau. of Mines? : | pear at ee | ae We 


Section 4, of the act of Februssy 2 25, i913 ars Stat. 68, 30 U. 8. i a 


7 Sec. 6), Drovidee:- a ee 


Pa foe “In ‘conducting 1 inquiries’ and’ investigations: authottved- “by this Att 7 | 
ee neither the director ‘nor any member of. the Bureau of ‘Mines. shall have: any. — 
"personal or private. interest in ‘any. mine or. the ‘products. of any mine under. 


investigation, or. shall. accept employment from: any: private party for services 


in the examination of any mine or. private, mineral property, or- issue any. 
"report: as to the valuation. or the management. on: ok mine or other’ “Drvate . 


mineral property “ ee ae 


Although I have ineady fourid t that existing Syn cnie of lage forbid 


| the retention by M of his interest in Inning property, it is. probably 
2 well also to consider: the application to this case of this statutory pro: 
hibition. on private mining interests. : = | 


Tf the. Bureau of Mines ‘unidartdkess’ any ‘investigation: oe the oe 


. ‘ticular 4 mining. enterprise, or: Andeed, conducts: any economic or other ~~ 5 
-. ‘inquiry. concerning it, M would-be required by. law, if he desired. to 
ae remain ‘with the Bureau, to divest himself of any interest--which he 
may have in that mining enterprise. The fact that he. would takeno 
2s) Partin: such official investigation is- irrelevant. Solicitor’s Opinion eek: 
_ °M, 28087 (August 6.1935). Although ‘M has no interest in the lease, 
ae which i is held-by his associate, it is plain: that he is interested i im the suey. 
. mInining enterprise to the extent of 40 ‘percent. of the proceeds thereof. ae 
_.- His profits will vary: according to, and. be entirely dependent upon, — ede. 
a S. the production. and success. of the particular mine. ‘This ‘is. certainly Maes 
-: -@ “personal or. private: interest: in. any mine or the’ ‘products: of-any: 008 
ee mine” which is proscribed by the statute for any member. of the pee 
nage Bureau while the: mine is under investigation. by. the Bureau. ae 


“7 os . 
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The sintntee requires ene dial M ee inaalt a oe a ee it 5° 


1, the ynine and products thereof under investigation ; he; may éontimie » 


to hold his'share in the ownership and control of the invention so long. © * 


as he does not receive ‘profits therefrom dépendent upon ‘the produc- 


tion: of the’ particular mine under investigation. « T find: nothing ine 
_the'statute’ or in its legislative’ history to’ ‘indicate that Congress ‘i in- a; 
| tended to forbid the ownership of inventions, instruments or’ ‘processes 
even though they should be used j in a mine; ‘the evil which Congress _ 


sought to stifle was that ‘of Bureau employees holding interests in a 
_mine or the products thereof under investigation. C f. 48 Cong. Ree, 


“* part’7, p, 6985: (May 22, 1912) ; 20éd., part 8, pp. 722-7723 (June’b, 
1912), EL Rept. 248 (Genter, 19, 1912); S. Rept. 951 (July-20, 1912); 


all in 62d Cong., 2d sess.; H..Rept. 1552 (February 19, 1913) ; 49 





‘ Cong. Rece., part 4, p. 3505 (February 20, 1913), both in 62d Cong., - < 
_. 8d sess. ~ “Hence I ao not think that the ownership and conitrol ofan 


~~ invention, under: the ‘circumstances’ which would. here. exist. it: M.. . 


: . divested acaseld of his interest in the mercury venture and its pro- Es 
- ceeds,-would be within the scope of the statute, provided; of'cotirse, — 
that his: activities in connection with the. control of his. invérition are 


not such.as:to be: incompatible: with his.public: duties a as an n employee ae 


= Ok the Bureau of “Mines; a as: discussed above in. part: IT. Ee ete. 


. en - : fon E : : : : joy be foe, wl be Cte Sed 
pe se J oP? pace Sh gb ge oe SRL BS = mgt h ebe erg Ra a ae Sor RoE 
ie Ry Py eee ve BRS TN Gee ste og in Cre pb itecs 
. : eae a os Py be cae . 
Ba is ie. AS Nach Te, Selene ge 1th paeege 1 : 
1 Sie red ~My - ? 


y: May’ ‘the ‘Director of the Bureau of ‘Wings Forbid ‘employees, of. the "Bureau . 
: to have any financial interest in mining ventures? 2 , 


Jrrespective of whether. oa not a an lenpiees, Gi cs Barca of Manes so 


: would be prohibited: by: statute. from holding any.interest either in a. : 2 


mine or in an invention, it is clear’ that the -conduct.-of, his private 
- business. affairs may be restricted or: otherwise’ affected. by.. proper 


meg ‘regulation, Solicitor’s. Opinion - M.: 28087. (August. 6, 1935) ; Rev. oo. | 
~ Stat. sec. 161, 5:U.8. Cr sec. 225.40 Op: Atty. Gen. No. 47. (April: 2 2 


| ARE) As Attorney: General. Biddle stated. in, the’ latter: Opinion. :: 


ie The head of any executive department: or’ r agency within ‘the Gbvétnt 


aioe has the: power to. prescribe such rules: ‘and: ‘regulations ‘governing’ ‘the ae 


- conduct, of private. business affairs. _by:. his: subordinates ‘as:-he -may: determine. oe 


| See: title 5, U. S..C., section. 22,.. This. power, is. the. normal ; attribute: of any. _ 
“executive charged with the responsibility of. administering a. ‘public. or private fis. 


~ pusiness | through subordinates. Jt is “an “obvious and. necessary complement to 


| - of ‘the’ right to hire and discharge. Subject: to such’ policies | as the President ; 
/ play: from: time to time: prescribe, it would therefore’ be: proper’ for the ‘chief. — 


; executive of any- department. or -agency to: formulate’ rules:as: broad: as he: deems. 17 
| necessary. in the. light. of. the. particular: ethical, and. administrative, problems... 


& arising, out of. the work under, his supervision, ee ee te eee - 
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ae “theres is no , express statutory authority foe the Dir ector. to. issue ; a ae 
‘eo. . r remalations ; governing the conduct of his subordinates. : ‘The Secretar y. os 
of the Interior, however, as the head. ‘of a department, does have such 


Po statutory authority: (5 U: S. C. sec. 22). See Solicits Opinion M... ae 


: 81974 (November. 2: 1942) [unpublished]. Furthermore the employ- | 7S, « 


ment and. digeian of all.departmental employees, including those 3 
of the Bureau of Mines (see 30 U.S. C. sec. 1), is by the Secretary. : 


i Even though the Secretary may, in the absence of statutory author- we 


a ity, authorize his subordinates to take action and make determinations 
in accordance: with general rules and regulations which he prescribes, ee 


it is not at all clear that the Secretary may delegate 8 So broad a rule-- fe 


7 a making function. to the Director. See 89 Op. ‘Atty. Gen. 541 (1983) 5 
. Solicitor’s Opinion. M. 30708 (March 4, 1941). [unpublished]; Gell- 
~~ horn, Administrative Law—Cases and Comments 323 (1940). Con- 


. sequently, any regulations concer ning private activities of employees _ 


care preferably to be pron ibed by the cats rather than Bo the 
Director. - 
[shall be glad t to prepare ; a dratt of eulauons or verdes eibeiyiang . 
the appr opriate policy which the Secretary and the Director, in view 
of the legal conclusions herein expressed, may desire to effect. 
To summarize, therefore, my conclusions are as follows: | 
(1) An official of: the Bureau of Mines, whose invention was made 
prior to’ November 17, 1942, and outside the general scope of. his. 
governmental duties, is not ere by Secretary’s Order 1763 of | 
November 17, 1942, to assign his invention to the United States and 
may own aad pcntrol his: invention, irrespective of whether its use 
- may be in a mine which is. the eapiee of investigation or inquiry by : 
the Bureau of Mines. _ 
| (2) An officer of the United States may sot engage in. any “ee | 
business activity which conflicts with: the particular public office he . 
holds. Sharing in the proceeds. of a mercury or other mining lease 
is a private interest which conflicts with a publie office the duties of 
7 which include the collection of economic and statistical information 
on: the production, movement, treatment and. marketing of ores and | 


metals... The obtaining for the use of a mineral prospecting: invention ; 
of compensation not dependent: on production of a mine or. an ee cen 


in a mine does not conflict with: such a.public-office. 
(8): Irrespective of any ‘conflict of interest, a en of the Bieead: : 


: of Mines: is. prohibited by section 4 of the act of February’ 25,1918 - 


: } (37 Stat. 681), from having any interest in-a mine or. in the proceeds . 


“of a mine concerning which the. Bureau of Mines 3 is conducting 2. : i ; 
a investi gation or economic or “other i pany: oe ? 


—_ 


6929594829, 
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(4) The iivais biaiees interests of officers end pies aes of the | 
‘Bureau of Mines may be restricted by regulations issued pe the © Sec: 
Tetary of the Interior. | 7 


_ Approved: 


_ Oscar L. CrarMan, | 
| _ Assistant ‘ eoretary. 
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-Conrracts—Deiay—TerMInartion—Liquiatep Dasacns—Raaission “Unoen. - 


“The contr actor’s right to continue deliver y der a contract for the furnishing - | 


‘inst Wark PowrErs Act or 1941. 


of transformers was terminated by the contracting officer on account of 
delay. in making delivery and because of failure to meet. contract Speci 
fications. 7 


Held, (4) that no delay was ‘catised by Government's failure to answer ae 


letter, which it was under no obligation to answer, (2) that’ delay in deliv- 


ery by the contractor’ Ss chosen supplier, in the absence of a ‘showing. that 


- the delay was caused by the ‘execution of defense orders which it. was - : 
~. pound to accept and carry. out prior to the execution of its contract with | 
_ the contractor, was not ‘an excusable cause of delay, (8) that the Govern-- 
'ment was entitled to liquidated damages accrued at the. time of a proper 

_ termination order, (4) that the Government did. not Jose its right to 
liquidated damages after the termination or der, since the contr act provided | 


for their accrual after termination, (5) that the Government lost no ~ 


sl rights. by reallocating the contract. to the original contractor after termi- 7 
“nation, but during the period of suspension of the contract, delays. could 
not be allocated or apportioned, (6) that a termination would. be premature . 
and constitute a waiver of liquidated damages if timely. applications for. 


ee extensions, ‘which if granted would extend. delivery date beyond. termina- - _ 


: ~ tion date, were pending at the time, and (7) that while the Secretary of | 
é the Interior may remit liquidated damages, upon a showing that the war — 


effort would be facilitated ° thereby, -under the First War: Powers Act of 
1941; and Executive Orders 9001 (6-F. R. 6787), and 9055 (7 F. R. 964), 


~ promulgated thereunder, an insufficient showing us Justification for . the . 


exercise of such authority has been. mds: 


Towns, Seoretary of the Interior: 


-On April 29,. 1940, the Bonneville Power Narsutseation ae 
into a. contract ath the American Transformer Company for the 
| furnishing of a bank of three 10,000_kva. transformers, together 

| with certain supplies and: spare parts therefor, and for the services 
of an erecting engineer in supervising the installation of the trans- 


ee formers in the Salem, Oregon, substation of the Bonneville trans- 


a, ‘Mission. system. The. contract required the ee of the trans- 
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ieee dad bushings t. 0. b. Newark, New J ersey, of the transformer “ee 


oil £. o. b, Whiting, Indiana, and of the spare parts f. 0. b. Barberton, ae 


Ohio, within 150 calendar days after date of receipt. of notice of © 


” award. of contract. The contractor. acknowledged, receipt. of notice — 
of award as of April 29, 1940, thus fixing the shipping date under . - 


the. contract as September 26, 1940. Shipment of all items of equip-— 


ment was not completed until April 12, 1941, 198 calendar days later - 


~ than the required shipping date. Certain aon of time having _ 
been allowed by the contracting officer to-the extent of 77 calendar 
_ days, the amount of liquidated damage has been fixed at” ia 100, 7 
-Tepresenting 121 days’ delay at $100 per day. o- 
The contractor requested certain extensions of fae aa these: = 
“yequests have all been considered in the findings. of fact ‘by. the con- 
- -tracting officer dated July 21, 1942, a copy of, which was forwarded - 
to the contractor on, that inte The contractor bases its request. oe 
extensions of time ‘upon the following grounds: | | 


fa) That the Government: failed to. coniply with the. contractor's. letter. Of > 


' May. 8, 1940, requesting a reply within ten days. if the Government! disagreed oa 
with points covered thereby. _ | 
(b)-That the contractor: was. unable to secure delivery ‘of. inenlating tubes 
required for the. manufacture of the transformers because of defense orders 
given preference by and manufacturing difficulties encountered - by General 
Blectric Company, its chosen supplier. | 7 
{c) ‘That the contractor was unable to secure ‘aelively: of non-magnetic | 
steel required for the manufacture of the transformers because of an equip- - 
ment failure in the plant of Jessop Steel. Company, its chosen. supplier. . 
(d) That ‘the contractor was. delayed in. ‘performance on. account of defense 
7 orders accepted by it from ‘other branches:of the Government. = a: 
(e) That performance was delayed by a shortage of skilled labor... oe | 
(f) That a truck drivers’ strike. delayed. deliveries to. the contractor of | 
- material required for. the manufacture of the transformers, — | 


 (g) That a notice from the contracting officer dated. October 80, 1940, termi- a 4 


. nating the contractor’ S right to proceed, which was reiterated on. November 26, _ 
eave and. subsequently rendered void by action of the Secretary of the Interior’ te, 
on appeal by the contractor, delayed performance. | : — 
(h): That the contracting. officer’s proposal to submit a seiiited supplemental a 
"agreement to increase the term of the contractor’ Ss guarantee from one to five: | 
years, which. agreement was. not submitted, delayed performance. | | 


-The contractor, being dissatisfied with | the contracting officer’ § pt eke 


“findings of fact, has appealed to the Secretary as provided for by q 


the contract... In this administrative finding, the appeal of the con- 


tractor will be discussed in the order in which the requests fOr ex: _ 
tensions. were considered by the contracting officer. ae 3 


(a) That the. Government failed to comply with - the contractor's 
letter of May 8, 1940, requesting a reply within ten ka if: ‘the. Gov- 
marae ernment disagreed with pe covered cheney: : 


a ONs 


ee : "DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 18 LD. sai 


This ee foe an eeeacon of Ga has ea Senin oad fully. 
~ considered both in the contracting officer’s findings of fact and in 
. the statement: in behalf of the contracting officer. with respect to the 
| contractor’ s appeal prepared by the General Counsel of the Bonne- 
_ ville Power Administration. There would appear to be no error 

in the finding of the contracting officer with respect to this request. 


‘The Government was under no legal. duty to'answer the.contractor’s - 


inquiries within ten days. ‘The contractor was not wrongfully or. 
_ : unreasonably delayed by the ee of the Government i m answering 
7 pee contractor’s letter of May 8.* * 7 | 


(b) ‘That the contractor was unable 46 secure delivery of Insulating: 

_ tubes : required for ‘the manufacture of. the transformers because of. 

~ defense orders given preference by. and manufacturing difficulties en- 
- counter ed ie General, Hlectric ‘Company, its chosen supplier. cS 4 


Three justifications for this delay are pr scented by the ¢ contractor: 
(1) preference given to defense priority orders by the General Elec- 
tric Company, (2) insufficient equipment in the General Electric 
Plant for the speedy manufacture of the insulating tubes, and. (38 ). 
high humidity, which subjected the insulating tubes to-damage and 
— subsequent rejection. The contracting officer’s findings of fact and 
the memorandum in support of those findings, hereinbefore referred 
‘to, have both considered and discussed in great detail this ground - 


for ‘an extension and it would not appear to be necessary to reiterate i. 


- all of the arguments therein set forth nor to refer to the evidence as 
“represented by. the exhibits referred to. Suffice it to say that it ~ 
does not appear that the contractor was delayed by any. defense. 
orders which the General: Electric Company was bound to accept 
and carry out prior to the execution of its contract with the Amer-_ 
~ ican Transformer Company. Admittedly, | the General Electric 
Company did not deliver under its contract. with the American 
‘Transformer Company until 84 days after its promised delivery 
date. This, however, is a matter between those two companies. ‘The 
lack of equipment in the plant of the contractor’s chosen. supplier” 
- is a matter of which the contractor should have apprised itself prior 
| to: the submission of. its bid. The fact that the General Electric 
Company was delayed on account of high humidity does not. appear 


to come within the mesanin of “unusually severe weather”: as pro-. 
ia 


-'.. vided for in-article 16 of the contract. ‘It is not alleged that the — 
oe condition was ean aeoai or extraor dinary. In . Gleeson v. Virginia 


a. Accor ding. to ‘the affidavit of Mr- Gaston, aiemoneds to the contractor’ S. original copies: j 
tion, the Government’s answer. to the ania! S-inquiry, dated May 28, was received on J une 
4 (ar Pp. 2) a 


sea] - os ae ce "AMERICAN: TRANSFORMOR Co. . aoe 266 ; 

- rn to re | ‘March. 80, 1948. | Poet, s De 
“Midland Bureed Company, 1 140 U. 8. 435, 35 L. ed. 458. 5 (1801), 2 the 
Court. stated: 


Extr aordinary floGaa: storm’. of anusual: violence, sudden iapents: severe 


* frosts, great. droughts, lightnings, earthquakes . * * * have been held to 


be. “acts. of God”; but we know of no instance in which a rain of not unusual 


violence, and the probable results. thereof in ‘Softening. the > superficial, earth, as 


have been Rte} considered. 


7 See also Berg v. Erickson, 234 Fed. 817, 824 c. C. A. 8, 1916) mae ict _ 


the statement. by the Comptroller General. in 10 Comp. Gen. 186. ea 


dees oI find as a matter ot fact, that. the contractor is not entitled to an 


extension of time for the causes set. forth ; in .this ground of appeal. 


(e) ‘That the’ contractor was. unable to secure. delivery of non-mag-.. - as 
‘netic steel required for the ‘manufacture of the transformers because - 
of an equipment failure in the plant: of Jessop Steel Company, its. 
chosen supplier. . | ? 


No notice. was given of itis cause of delay by the contractor within _ 
10 days from its beginning as required: by the contract. but, wholly - 
apart from this technical failure on the part of the contractor to live . 
-up to the terms of the contract, it does not appear that the delay 
was one which could not have been foreseen and guarded against by 
the contractor in the first instafice. The contractor does not seriously | 
contend, upon appeal, that. it is entitled to an. extension for this 
cause and, in any event, I find that, it is entitled to no extension 
because of this alleged delay. : 7 


(a) That the contractor was a dalaged in performance on ‘account of 
_ defense orders accepted by it from other branches of the. Government. 


| On August 7, 1940, the contractor addressed a letter to the Pur-. 


- chasing Officer, Bonneville Power Administration, Portland, Oregon, 
which. stated in substance that on account. of the ‘preparedness pro- 


| gram the company was encountering difficulty in production and sug- 


gested that unless it would inconvenience the Bonneville construction 


pr ogram the contractor would appreciate an extension of 30 days 
or more. It is not clear’ that. this. communication constituted. an : 


application to the contracting officer for an extension of time for 


7 performance, but. if it did I am of: the opinion that failure to grant - 
such application, was proper, and — affirm the. decision of the 
a contracting officer to. that effect. ue 7 | 


fe) That performance was delayed by a: shortage of skilled. labor. 


| The appeal on this ground is not pressed by the contractor and 
it. is not believed that any evidence has been submitted indicating — 
that the contractor would be entitled to relief under’ the terms of the - 
_ contract, because of this alleged c cause 2 of delay. . - 
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“8 That a truck drivers’ strike delayed deliver tee to ‘the contr actor: - 
of material required for the manufacture of the transformers. - 


| The finding of the contracting officer dine the contractor was en-° 
. titled to an extension of 10 days because of the strike of the Newark 
truck drivers appears ¢ adequately to cover any delay which_may have 
been caused because of this strike. The record does not contain 
~. evidence of any delay beyond the period allowed, and the finding — 

_ of the contracting officer appears: to. be an adoiunts and proper 
ae ead 3 | a 


-(g) ‘That’: a aotieel hor the contracting ee ited October 30,. 
_ 1940, terminating the. contractor’s right to proceed, which was reiter- — 
- ated on November. 26, 1940, and subsequently rendered void by action | 
of the Secretary of the Interior on ape by the contractor, oelayed 
‘per formance. | | 7 


On October 30, 1940, 34 sae after ee Pee date pears : 
for in the contract, amd 24 days after the extended completion date 
(as fixed in this proceeding), the contracting officer notified the con- - 
tractor that he was-ter minating its right to proceed under the-con- — 
tract and that Bonneville was recalling its inspector from the 
contractor’s plant. After.an exchange of correspondence and tele- 


‘grams and after conferences with the F First .Assistant’ Secretary of 
- the Department, the Bonneville Power Administration was directed _ 


to. enter into an agreement with the contractor which provided, in 


substance, that.if tests, which it was agreed should be made, turned 
out to be successful, the Bonneville Power. Administration would 
accept the transformers and request the American ‘Transformer Com- 


pany to proceed forthwith with deliveries in accordance with the 
contract. This agreement was accepted in writing by the President — 


' of the American Transformer Company... Arrangements for the 
tests were made commencing February 4, 1941, and after some delays, 


occasioned by repairs and the replacement of certain parts, the 
transformers were accepted and ordered to be delivered by Bonne- 
ville. _ Delivery was completed.on April 12, 1941. : 7 


The contractor contends that the termination motes of October 


, - 80, 1940,* relieved the company from any liability for liquidated _ 
7 damages under the contract and that the agreement of February ora 


1941, amounted to a change in the contract terms fopetiuare a 


“waiver of liquidated damages. : a 
On October 30, 1940, there had accrued 24 es for whic ligui: | 
~ dated damages might be charged, 1.@:, 84 pee. had alr el eae :, 


* This notice was given ‘by telegram dated October 29, 1940, apparently received on. 


| October ae 1940. a 
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‘Bayond the eel completion. date, from. which must te Sibiractod : 


e - 10 days allowed on account of the teamsters’ strike, making atotalof  _ 
94 days’ delay.. There can: be no doubt but that the Government is en-. 


titled, at least, to liquidated damage which had accrued.as of. the date 7 


2 eee the termination order. As stated in American Employer's Ins. Co. ~ 


v. United States, 91.Ct. Cl. 231, 239, “The liquidated-damage clause — ~ es 
disappeared from the contract after the contract was cancelled by. jie 
~ the Government, not before,” and as pointed out in a recent decision. - | 


-of the Department of the Interior 3 in the case of Boudin Contracting 


‘Corporation, April 25, 1942 (M. 31318), at page 8, “It seems both = 

~ -unreasonable and out Of. accord with the body of authority to hold 

that: notwithstanding | the damage which has resulted by. virtue of 

~ delay the Government must, if it would relet the work under the _ 
contract, give up its accrued. right to compensation for that damage.” ae 


A more. serious question: is presented with respect t to hae - 
damages for delays subsequent to October 30. ie | 


It is contended on. behalf of the contractor that when. its cee to” 


: proceed under the contract was terminated by the Government on - | 


October 80, the Government thereby lost the right to rely upon the © 

liquidated ‘damage. clause of the original contract. for, subsequent 

- delays. Tn support of this view two decisions of the Court of Claims 
are cited. Fidelity & Casualty Co. v. United States, 81. Ct. Cl. 495,- 

502. (1985); Commercial Casualty Co. v. United States, 83 Ct. Cl. 367, 

875 (1936). Additional authorities might be cited to the same effect. — 
Maryland Casualty Company ° v. United States, 93 Ct. Cl. 247 (1941) ; 


_ American Employer's Ins. Co. v. United States, supra; 7 Dec. Comp. 


~ Gen. 409° (1928) ; 8 ibid. 266 (1928) 10 ébéd. 437 (1981) 5 11 iid. 83. - 
(1981). oe 


On as other hand. there’ is neaeeile auton for the proposi- 


ate fee that liquidated daranoes ‘may be assessed for periods. subsequent Ho 
to a termination notice. Sie Companies v. Joint Highway Dist: No. 
18, 110 F. (2d) 620: (C. GC. A. 9,. 1940) ; Southern Pacific v..Globe 


" Indemnity Co., 21 F. (2d) 288 (C. C. A. 2, 1927) ; 15 Dee. ‘Comp. 
- Gen. 903 (1936) ; 17 ibid. 503 (1987) ; 52 Harv. L. Rev. 160. | 


The apparent conflict. 3 in the decisions disappears when ‘ide weight = 


ois given to the language of the liquidated damage clauses in the two 


sets of cases, which is unfortunately often. disregarded, with attendant — - | 
| confusion, 1 in the opinions. In the group of cases denying recourse to oe @ 


_ liquidated damages. after termination, the: liquidated. damage clause 


~ contains no. express provision for-the accrual of. such damages after 7 oe a 
-.° termination. In the group of-cases allowing the collection of liqui- — Oe eae 
os i dated. damages : for delays after termination,. the contract, in ) each ao Se ae 
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| rice: seas adiiedly psiiie age t liquidated daha’ should _ 


~ be applicable to delays occurring after a justified termination notice, . 
- or contains language which the courts: Santor er as bearing that cone 7 
. struction, ‘ 3 


There is no ood why 1 ihe. parties to a contradt should not them-. 


selvés decide whether or not delays ‘after termination should come _ 


within. the scope of a liquidated damage clause. Having made their : 


‘ decision they must be held to it. 


The basic question. upon the present en then, 3 1s iene the 


parties to the present contract have provided for’ the payment of .°. 


a liquidated damages’ for delays occurring » after termination. That 


they. have so provided, positively and specifically, is clear, upon ex- 
: amination of the clause i In question, which declares: a 7 


fo That the Government reserves the right to feumninats the: right of the a8 


contractor to proceed with deliveries or such part or parts thereof. as to which 


there has been, delay, and to purehase: similar material or. supplies in the open 
- market: or secure the manufacture and delivery thereof by contract or ‘other- 
- wise, charging against the contractor and. his sureties any. excess cost oeca- 


sioned the Government thereby, together with liquidated damages accruing until | 


. such time as the Government may reasonably: procure similar material.or sup- 
ee plies elsewhere: mar # *, [Article 16.] 4 


This i is the identical clause considered in the ope acted decisions 


_ of the Comptroller General at 15 Dec. Comp. Gen. 903 and 17 Dec. 


Comp. Gen. 503, both ae that subecdueny delays called for nae 


dated. damages. 
It follows: that the ‘teenacion on ‘October 30 of the contra coe S 


~ right to. proceed under the original contract did not prevent the sub- 


sequent, accrual of liquidated damages, if the termination was justi- | 


| - fied. 


Since the contractor: would have been liable for liquidated fe 


for normal delays in completing the contract following the realloca- _ 


tion of the work to a new contractor, the Government did not lose‘its 


right to liquidated damages’ by reallocating the work to the original 


~ contractor. A contrary rule would only penalize the Government for 


treating the original contractor as a part of the “open market” to _ 


which it is entitled to turn; and to avoid such penalty the. Govern- 


ment would have to discriminate against the original.contractor. The 
: » only question. that arises, then, under the terms of the liquidated i 
damage clause in the oe oiel: contract is the question of how long it | 
would have taken the Gomme ‘to “reasonably procure similar Gee 


material or supplies elsewhere,” if it had undertaken to do so on 


. October 30.. The most convincing evidence on. this issue is supplied eae 


by the facts. On February 4, the contractor resumed operations, and ° ; 
_ these opere0n8 were > completed 67 ed as on a Apnil 12, 1941. 


A 


. oe 
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a No’ complaint is made that the contractor did not Broce expedi- 
“tiously during this period. . It.is reasonable to conclude, then, that no- 
other contractor could have completed . the work more expeditiously, : 
“and this the contractor expressly alleges in his appeal.* The 67 days’. 


7 delay: must therefore be viewed: as prima facie the measure of liqui-_ on 


7 dated damages due under. the contract. for delays subsequent to the - 
termination ‘order. As for the period between October 30, 1940, when 


*. the contract was suspended, and February. 4, 1941, when it was el 


. instated, there is no ‘clear’ evidence upon. which any delay can be 


vl aberibed to the contractor and I can see no justification for allocating’ - “S 
| particular days’ delay to the contractor and the delays ‘of other-days iat 


s § to the Government, as was attempted by’ the. contracting officer in | 


_ this case: The avoidance of such conjectur es.as are incident to any 
such. attempt is one of the chief. objectives of liquidated damage — 
- clauses, and the courts have commonly refused to allocate or apportion - 
responsibility. for - delays to which both parties have contributed. - 
United States v. United Engineering Qo., 234 U. 8. 236 (1914); 


at Standard Steel Car Oo..v. United States, 67 Ct. Cl. 445, 475-476. Cees 
(1999); Bethlehem Steel Co. v. United a1) xe Ct. Cl. 845, 866-867 a 


(4982). 


There is, hoe a possibility. that the contractor may show thet: cae 
if it had been promptly afforded an opportunity to proceed with the 

© contract on October 30, it might then have completed the work in less . 

-. than 67 days’ time. If this can be established the amount of liquidated | 
| damages would have to be reduced accordingly.. The decision on this 


appeal will therefore afford the contractor. oo an opportunity for a 


. ~ further proof: 2... 2 2 
~The foregoing discussion proceeds 1 upon the assumption that the : 


“action of the Government in ordering the contractor to: cease work vr 
‘under the contract on October 30 was justified. The contractor strenu- 


- ously contends that this is not the case. In this contention the con- 
tractor reliés upon the language of Article 16 of. the contract, which, oe 


‘so far as relevant to this issue, declan es: 


That the contr actor shall not be charged wich liquidated damages or any ae Re » Se 
cost - when the delay. in delivery is due to unforeseeable causes ‘beyond. the 


: ~eontrol and without the fault or negligence of the contractor, * *. * Gf the | - 


contractor. shall notify the contracting: officer in writing of the cause ‘of any. 


"such. delay, within 10 days from the beginning thereof, or within such further ot 


ee period as the contracting officer shall, with the approval of the head of ‘the 


department or ‘his duly authorized Fepreseutalrye, prior to the. date of final os 





ee “The condition of | the transformer fueastes at that pie ‘(Dece. I, 1940]. was vine 


- - that it would have been impossible to have secured like transformer undér:a, new. contract 


within ‘a period of six months, or before June 1, 1941, taking in aceount the. ‘period of 
time erraized to canvass: the bids, make the award and execute the new contr act. Tat P. 2] 


J - . 
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| . settlement of the contract, grant for the giving of such notice. The contracting eo 


officer. shall then ascéftain the facts and extent of. the. delay and extend the . 
time for making. delivery when:in his judgment the findings of fact justify 
Such an extension, and his findings of fact thereon shall be final and conclusive | 
on the parties hereto, subject. only to appeal, within 80: days, by. the contractor © 
to the head. of the department concerned or his duly authorized representa- 
tive, whose decision on such appeal as to the facts of delay and the extension . 
‘of. time for. making delivery Shall-be final and conclusive on the parties hereto. 


‘It is contended by the contractor. that.on October 30 two applica- 


- tions. for extensions of time had been submitted and that no final 


action had been ‘taken ther eon. Until such action had been. taken, 
it is argued, the contractor could not know whether the original date 


for the completion of his contract. or some extended date would Zov- 


ern. It-is further. contended that the contractor was. entitled toa: ae 


_ decision by ‘the contracting officer and to the right of appeal to the 
: Secretary of the Interior and that the Government violated the terms . 
of the contract. when it, terminated the contractor’s right to proceed - 
~ thereunder before it had availed itself . the remedies which the con- 


os : tract allowed.. .-. 


This contention would. oe i ohiy: persuasive if the Cus were as. 


assumed by the contractor. I think it plain that under the contractual. 


Q language above cited the contractor was entitled to have proper ap- 
- plications for extension of time promptly disposed of. Ido not think - 


_ it-would have been within the language or the spirit of the contract oe, 
for the Government, while declining to pass upon such an application, 
filed in time to permit appropriate consideration, to terminate the 


contractor’s right to proceed ‘under the contract-at a time when favor- — 
able action upon the application would have prolonged the life of the 


contract and precluded such termination. _For clearly after termina- 


tion the contracting officer has an: ‘interest iN. defending his action © 


. against attack, and if the grant or denial of an extension of time 7 : 7 
~ would have the effect of supporting or undermining his termination 


| order he cannot: oécupy the disinterested judicial position which the. 
contract clause contemplates. If; then, the.Government acted pre-: 
- maturely and in violation of the contractor's rights when it ordered 
it to stop work on the contract, it would be necessary to hold that all 
‘claim to liquidated. damages for delays subsequently accruing was 
thereby waived, no matter how clear.may be the contractor’s. re- 
sponsibility, ad how remote the Government’s, for such subsequent . 
delays. United States v. United Engineering Oo., supra; Standard 
Steel Car Co. v. United States, supra; Bethlehem Steel Oo. v. United ~ 
| States, supra. Indeed it may even be contended; with some show of. — 
| force, that liquidated damages for delays occuring prior to October | 


ae 30 would be waived by a, “prior failure to accord the contractor the _ 
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| ee of peal ohik the contract promised, a right the Sates vere 
, which might have resulted in an extension of time for performance | _ 
beyond the date a the termination notice and. thus invalidated the i, 


notice. 


_.We must therefore: saul ae hes ee of: oyhahes the * & 
| contractor, as it. now contends, did prior to October 30 duly apply 
for extensions of time which, if granted, would have carried the time» | 


i for completion to a date feed than October 30. 


Tt is reasonably plain that. a proper application fom Setencioiy of. 
oe was made on October 2,* based. upon the existence of the strike 


| already discussed. (supra, Ps: 366). While the. contractor could not. 


on October 2 have predicted the length of the strike and did not. 

_ specify the number of days’ extension that-it sought, the fact is that’ 
_ the strike lasted only 20 days and. that’ the contractor, through its 
president, has assumed that a delay equivalent to the duration -of the 

_ strike was being sought. (See affidavit of Thomas M. Hunter, ‘Presi-- 
dent of ‘the. American. Transformer Co., dated August 19, 1042.) 
- Thus the complete granting of this request would. not. have extended 


the time for completion of the contract pee the critical, date of 


October SO. %. Gen | : a 
The contractor’s case, fae, fas on. the lame ist ee -were® 


= pending on October 80 not only the application. for a 20-day exten- 


sion of time based on the October strike, but. also an application for” 
a 80-day extension of time, which it claims is embodied. i In a letter 


-- dated August 7, 1940. This contention seems to me to be based upon 


a distortion of the. facts. The facts are that on August 7,.1940, the 
contractor wrote a. letter to “Department of Interior, The Bonne: 
ville Administration, Portland, Oregon,. Attention: Mr. L. C. Stew- 
art, Purchasing Officer,” suggesting that. “It has occurred. to us that 


_-. you may find it possible without: inconveniencing your construction — ; i‘ 
| . program. to extend the shipping date on these transformers,” and 
going on, further, to say, “Thirty days. would help greatly | and if - 


itis possible to extend: the time longer: we would. appreciate Mas, 


With reasonable promptitude the contractor received a negative reply 


. from the Acting: Purchasing Officer, E. J. Harr (Memorandum and | 


a Authorities in Support of Contractor’ s Claim, pp. 5-6). The con-. 
> tractor now claims that it was entitled to a. decision from the con-- 


_tracting officer himself, and in this case the. contracting officer’ did 


not affirm the action oe his subordinate until about two years later, 


. ‘in the present, proceeding. In point of fact, it i is clear that, the con- eS 


oe See telegram of Oct. os 1940, and letter of same: date, from Thomas M. Hunter, Prest-_ 


a - dent. of the American. ‘Transformer. Company, to Department of the Interior, -'These docu- or 
Re wee: ments. appear in the aupplemantary. file furnished the Department on Feb, 18, 1943. ie Betas | 
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~ tractor meer ‘nla the kind of Seusaaen that it siete : _ 
«Its letter was addressed to the purchasing officer and contained a - Se 
. suggestion or request, which was turned down by the acting pur- 


_ chasing officer. If the contractor had desired a ruling from the ad- 
_ ministrator_ himself it. could .have requested such a ‘ruling, either. 
7 before or after receipt of the letter from the acting purchasing « officer. 


If the contractor is to stand on technicalities it must show that it. 7 : 
has: itself complied with all technicalities. It cannot fairly claim — 


that since the purchasing officer. was responsible to and supervised — 


_. by the administrator, ‘a letter to a purchasing officer amounted toa = 
‘notice in. writing to the administrator, while at’ the same time con- 


| tending that an answer from the purchasing officer does not represent - 


the. judgment of his superior officer. If fhe matter, then, is to-be~ 


7 considered technically, we must conclude that the’ contractor did not 


conform with the technical requirements: -of section 16 of the con- 


23 tract,” which specifies that the contractor seeking an extension. must a a 
“notify the contracting officer in writing. * Tf, on the other hand, we 


nay look to the eabetanes rather than to the fori we must conclide - 


- that. the contractor, in August - 1940, received exactly the kind of. - 


‘consideration on his request for setended: time that he asked for. 
In neither case can it Mas concluded that, its legal pants were e violated 
| by the Government. i. 3 Se ‘0 
r ~T am therefore constrained to iid: ‘hat ae ay request foe an 7 8 
| _ extension. of time that was actually pending on October 30 was the 


a: request for 20 days’. extension of time, based upon the strike to which 
reference has already been made, that the granting of this request, | 

would not have extended the time for completion of the: contractor’s — 
work beyond. October 30, and that the Government was within its — 


~ legal rights in terminating the contractor’ s right to proceed under — 
_ the contract as of October 30. If any right of the contractor has — 


7 been violated it is only the contractor’s right to have received prompt 


advice of the disposition that was to be made of his 20-day extension 


request. - Since this right. to pr ompt. advice is entirely collateral to 
--. the main obligations of. the contract, (perfor mance and payment), 


it cannot. be said that a breach’ of. duty by the Government in. this | 


respect will excuse the contractor's failure to complete performance 2 Fs 


a as agreed. (See Williston on Contracts, sections.841-843.) a 
| Ati is unnecessary. to discuss in detail the contention ‘that the Gora m-. 
nea waived its claim to liquidated. damages by entering into an 


- agreement on February 1, 1941, which reinstated the contract. under 


- certain agreed. conditions; “The agreement of February 1, 1941; — 
expressly declared that upon the meeting of certain tests “Bonne- | 
ville - Power Administration will accept the transformers: and will 


~ 
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oe the Arnericad, Transformer campy) to ) proceed forthwith 


- with deliveries in accor dance with the contract.” This language A, 
oe 1s - entirely inconsistent. with a ‘walver. of any of the provisions of. - 
the contract. ae | oe 3 


‘In view of the foregoing eanenies ations, the aipeds on . this: ore sand | 
is denied, except to the extent: that the entire 97. days from October 


30,. 1940 to February 4, 1941, when the contract: was. in suspense — a 


(rather than the 67 days allowed by the decision of the contracting 

_ officer), will be excluded from the period for which liquidated dam-_ 

ages are assessed, and such further exclusions may be made from that — 
period as may be warranted by evidence hereafter presented by the 


contractor as to differences in conditions between October 30,1940, - 
and February 4, 1941, and the effect. of such differences: open the rate. - - 


7 of performance. 


| | (bh) That the contracting officer’s proposal to submit- a “written i 
. supplemental agreement. to increase the term of the contractor’ s guar- Sg 
antee from one to five years, ao agreement was not submitted, 
‘delayed performance. - 


No evidence having ihests offered: in . support of dia ground. for : 
a extension and there being no apparent reason in the record.for grant- 
ing one ee the finding of the ae officer aS 5 to this item : 


a is affirmed. - 


Wholly: apart from re provisions ef ihe contract, the contr actor is 


- appeals to the Secretary. of the Interior to exercise the. authority - | 
reposed in him by Executive Orders Nos. 9001. (6 F. R. 6787),-and = 


©9055 (7 F. R. 964), promulgated by the President pursuant to the | 
_ authority granted by Congress in the First. War Powers Act of 1941, 


to the end that the liquidated damages arising out of this contract. “ 
be remitted, alleging that such action will facilitate the war program. 


"Admittedly, upon such a showing, the Secretary has the power to 


take that action. Also it is abou that the American Transfor mero - 


.. Company is presently engaged, almost exclusively, in the manutac- aes 
ture and production of essential war materials. It ‘does not appear, 


= however, that the company’s capacity so to continue would be 


“impaired by the imposition. of the liquidated damages herein con- 
- templated, and the company only. very g ouardedly makes ‘such: asug- 
gestion. ‘Without a much more impressive showing that the war 
_, effort. would be. facilitated ‘thereby, I am forced to the conclusion | 
that the remission of liquidated damages under this contract: pure 


‘. -guant to the confidence and authority reposed j in me by the President oe. 


would be unwarranted. The: appeal on this ground is ¢ accordingly - 
| denied. | : ae: Ae a pA ee a ee 


pan 
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| Genmancies on page 12 of the contracting officer’ S findings of fet - 
_under the heading “Part III—Dispute” a finding: is made by the 
~ contracting officer with respect to certain charges in connection with : 
the erection and installation of the transformers. On September 30, 


1942, the General Counsel for the Bonneville Power Administration _ 


advised the Acting Director, Division of Power, ‘Department of the — 
‘Interior, that the finding as originally | made. by the contracting : 
_ officer was in error, due to a mistake in figuring the allowance to 
- be made with respect. to the travel time as by the contractor's 
engineer. The corrected finding should read: > a 
- On the facts as above found and under the. provisions of Article 12 of contract - 
| ~No. Ibp-1016, I hereby find and determine that the deduction of the sum of _ 
609.24, consisting - of $400.00 for. services of erecting engineer and: $489.94 
for labor and expense furnished by the Government ‘in making transformer 
repairs, less $180. 70 round trip railroad fare and Pullman from Salem to 
“Newark and $100. 00 travel time, saved because the erecting engineer remained . 
in Salem to make repairs, was properly made: from, the amount payable to the : 
contractor under the above numbered contract. ° bt aa 


‘The contractor does not contend seriously that thers is ; any error 
in this finding and there being no apparent one it is affirmed. 

_ In surmmary, I find that the contractor is entitled. ‘to.an extension 
of 107 days—i0 days on account of the strike and 97 days because 
of the termination order. Therefore, the contractor shall be charged — 
with 91.days’ liquidated damage in the amount of. $9,100 and the 
- balance. as deducted by: the contracting officer 1s. hereby remitted. 


oe “ So Ordered. 


"INTEREST OF GOVERNMENT IN INVENTION BY FUEL: 
| TECHNOLOGIST OF BUREAU OF MINES : | 


- Opinion, ‘March B81, 1943. 


TIME OF ; ENvmvrton—Paoor OF: -Inviwrion——Soore OF EProyer’ g Govennsnmvrat 
_ Durtes—Onper No: 17 63,. Daren NoyEMBER 17, 1942. 


at divennon. not. represented. — a “working. drawing or ‘model and not dis- 
closed by demonstrable overt. action prior to- the issuance of Order No. 
1763 on November 17, 1942, is subject. thereto.. An invention conceived - 


“auri ing the corisideration of problems connected. with an employee’s work, — | 


_ . when his duties included research and investigation, is required: to. be 
assigned to the United States nude the ee | : 


| Garp, 8 olicitor 


At the instance of the Bureau of Mines you Coven of ie iis . 


: terior] have requested my Se concerning une relative rights of es 


“ ara] = . < : GOVERNMENT INTEREST IN INVENTION | ee sya 
Eh Pe ee Fea _ March 81, A948 a 


a the Oued States aid “Vernon F. Parry, a Senior Fuel ae ; a ae 
employed by the Bureau of Mines, with respect, to an. invention for a 


--method of making castable beehive coke ovens. 


The initial question i is whether these. rights are to be aetouuined i rd 


the provisions of Departmental Order No. 1763, dated November 17, 


1942, the terms of which are made “a condition of employment. of all : 
aan employees of the Department of the. Interior and shall be effective. 


as to all inventions made duri ing the period of such employment after 
a this date.” | | 


It is necessary to decide ander this ees whan Mr. Parry’ S ee ei, so 
7 tion was made. In the “Statement Concerning Invention” filled out — oo 
~~ by him on February 26, at the request of the Bureau of Mines, Mr. 


_ Parry says: that his. first disclosure of his invention was to his wife 


-on November 15, 1942, two days before the effective date of the order. ~~ 
No disclosure: was made to others until’ November. 20, and no sketch - 
. was made of the invention until N ovember 24, The first written de- 


- scription of the invention was in Special Report C-3-47, dated Decem- . 


ber 8, 1942, and entitled “A ‘Method for. Improving Production of: wou 


- ‘Metallurgical Coke.” No. drawing accompanied the report. “At that 


time certain details of the process had not: yet been resolved, into. . 


: certainty, as shown by the following statement in Mr. Parry’ Ss de- - 


a scription of the process for manufacturing the oven: 


OR ness is applied, starting at the Dottom: of the form * *. * ~ 


The setting properties. of refractory castable may require that the 1 full thick- 


he is 


: As recently as February 26 the idea had not heen incorporated into | 
a physical structure, nor, had any tests been made. a 
_ The only situations in which the courts have attempted to neteunts 


_ the. exact time of an invention are in patent cases, usually interference a 


or infringement. proceedings. They are adversary proceedings, fre- 


7 quently brought with the intention of nullifying a patent, already. 


3 granted, and the evidence often relates to events that transpired years a, Ge 


: ‘before the institution -of ‘the actions. Accordingly, the courts have 7 
laid down. extremely strict standards concerning both the extent to 


which an invention must have been advanced-before the discovery will ~ 


be. allowed to affect the rights of others, and concerning the nature 


_ and probative character of the evidence ‘introduced to prove the date © 7 
of an invention... Because these problems are so interrelated that they 


only infrequently occur separately, the decisions do not differentiate _ 


the questions as clearly as they en but. several ens rules ey : 
be drawn from the opinions; 7 ee | 


1. The courts have held that an. . invention is not. nae, until: it a z - | | 
7 passed beyond the stage of mental Deonesptionie and uniper sce experi- —— 


os 
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ments, and is represented. in some physical form. “Crude ind im- : 
perfect. experiments are not sufficient to. confer a right to a- patent, | 
but in order to-constitute an invention, the party must have proceeded 


so far as to have reduced his idea to practice, and embodied itinsome  _ 
‘distinct form.” Seymour v. Osborne, 11-Wall. (78 U. S.)° 516, 552 


. (1870). “A conception..of the re is not an invention until rep- 
“resented in some physical form * * *.%° Clark f hread Co. ve, ce 
Uimantic Linen Co., 140 U.S. 481, 489 (1891). | 8 
—. The physical form need not’ be the finished produce but the mini- 
mum_-requirement is a working drawing or a model. In Loom Conv. 
' Higgins, 105 U. S. 580, 592 (1881), the Supreme Court stated that a 
— claim. to priority to an invention relating to machinery might be 
founded upon a drawing, if sufficiently plain to enable others skilled 
in the art to understand it. _ 7 | | | : 


2. Closely related to this substantive eronie of the extent to which 


an invention must have been advanced ‘before it will be recognized . 
by the courts is the allied evidentiary problem of the requisite proof | 
to establish this advancement. Ordinarily it is not. until the inven- 
tion takes some tangible form that it is susceptible ‘of satisfactory 7 
_ proof. - Accordingly, the courts have held that. the date of an inven- |. 
tion must be capable of proof by demonstrable overt action on the 

part of the inventor, such as disclosure, either orally or in WHMNS, 
or. the preparation of working drawings or a model. . | 


“The Supreme Court, in Symington Co. v. National Castings Co., 
250 U. S. 383, 386 Met), Eojecteds a claimed proms of invention be- 
cause— 


the i tees oral. No. =o drawing or kindred exhibit was produced . 
* oe * At most [the testimony | only disclosed a mental conception in process - 
of development which occasionally was outlined on scraps of paper and then 
committed to the wastebasket and was roughly worked into a wooden model 
four or. fives inches long with a penknife. . | 


| In Deering v. Winona H arvester Works, 155 U. S. 286, 301 1894), 
- the court held that testimony of prior tse introduced by the wife, son, 
and neighbors of the inventor fell “for short of establishing an an- 


es + nlthough Steaua: on Patents, sec. 59, page 161, makes the. stareneut: thats: ‘an in- 
vention dates from. the time the inventor completes it in his mind, although he delays for | 
some time to bring ‘it. out,” citing O’feilly v. Morse, 15 How. (56 U. S.) 62, 109 (1853), © 
and Loom Co. V:. Higgins, supra, these cases do not. entirely bear him out. In the Morse. 
case, the court assigns the invention to the spring - of 1887 though Morse had ‘conceived | 
- the idea of the telegraph in 1832. By 1837 plans had been shown to and discussed with . 


fest many persons, and the delay in making a. working model even at that time was caused. _ 
_.. by the great expense involved... In the Loom .Co. case, also, complete and detailed. draw- - 
. ings had. been made- and shown to others during the period in question. To the extent . 


that the requirement for reduction ‘to DEN sical form is a matter of proof rather than sub- 


PRADEE it will ‘be discussed below. 
x ae t - = + c 
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Toy 


: ticipation with that certainty which the law requires) » and i in so hold- oo 


es ing stated : Per Sh 


Granting the “witnesses | to “be of the highest: char acter, ana. never’ so: cou- ; 

~-seientious in their desire to ‘tell only a truth, the possibility of their. being 7 
mistaken as tothe exact.device used. * - Lis] such as: to render oral ae 
‘testimony’ peculiar ly untr ustwor thy. : : 


~ These rules, it is true, have been developed 4 in vadversary. proceed: . 


| ve between contesting inventors. It.is most doubtful, as an original - ape 


= proposition, that there would be any occasion for quite go rigid re- tas 


- quirements as between the Department and its employees. Yet Order. _ 


No. 1763 must. be supposed to have been issued i in the light of the 


settled rules relating to the time of. invention generally, and to have — = a 
: adopted the ordinary « criteria of the point at which an invention was) 
“made.” Any other conclusion. would leave the application of the . 


order uncertain and would cast upon’ ‘the Department the Mmespecee | 
duty of fashioning a: novel set of rules: as to the date of invention. : 


Applying these principles to. Mr. Parry’ s statements concerning ‘the 


time of his invention, it is entirely plain that his mental conception 


of a castable beahive coke oven had not been sufficiently developed - 
prior to November 17, to have reached the point of invention under 


_ the controlling ‘decisions Therefore since his invention was “made” 


after November 17, 1942; it. is eee to the Coens of Depart- . 
mental Order No. 7 63. | : 


Section 2(a) of. the order provides. that each. eaisloves of the De- 


_. partment, is required to assign to the United States, as represented 


by the Secretary of the Interior,-all rights to any invention made by 
him within the general scope of his governmeital duties. An inven- 
tion is defined as within the scope of an employee’s duties whenever 
his duties include research or investigation, or the supervision of re- 
search and. investigation, and the invention arose:in the course of | 
such research or investigation and 1 is relevant to the general field of: ; 
"5 an inquiry to which the employee was assigned. | | 


Mr. Parry, according to his job. classification as Senior Fuel Tech- | 


nologist, has. wide latitude for independent: and unreviewed ‘action. 


~ or decision in planning and carrying out difficult, important, and 
‘ -responsible professional work in fuel and coal research, and criticizes 
‘and. supervises the preparation of. reports’ and. publications on. coal . 
and fuel technology. In his report of December 8, Mr. Parry says 


that the idea for the invention. occurred to him. ere consideration pars 


| a problems related to production of metallurgical « coke: 


Ther efore, since Mr. ‘Parry’ s duties include ‘research. } in ieoal tech: 2 


nology and since the. idea occurred to him 3 m the course of his: AD | 
"6929594880 | ack | a 


a 878: | , 


esicatione he j is Seed ee section 2(a) of the order to assign his 
invention to the United States. ie : | 


Approved: 


_ MicHarn Ww. Srravs, _— 
First Assistant Seoretary. 


_ INCOME FROM OSAGE HEADRIGHTS 
- Opinion, April d; 1948 | 


- Osage Huapricrrs — Ce itapes PAYMENTS - — TRUST Funps. — LIFE Estates — 


Funps—Incomn, 


OSAGE Trrge—RovaLrtis AND | Bonuses—INrenust—SnanecatIon—TRIBAT 


- Royalties and. nonuien: received from the disposition of the oil and gas” 
underlying the Osage lands belong to. the Osage Tr ibe. : | 


The quarterly payments to owners of Osage tienaviehies ‘are eaenneed: of ae 


.. two items—(a). the-.pro-rata share .of: the balance remaining from the 


“receipts. of royalties and bonuses after deductions authorized by Congress 0s 


have been. made and (b) inter est on trust funds to the individual credit 
of the owner- in the Treasury of the United States. | ie a 


Until the Secretary of the Interi ior. has segregated ‘amounts from the 


: Osage tribal funds with which to pay. 2(a), no part of these royalties and. € 


bonuses. may be. considered “income” te which the ie” of a vee tenant _ 
is entitled. f : 


Where the. segregation ro the ‘bal find isnot manda until after Hie 


death of the life ‘tenant, -her estate is not entitled to any Pane of the 


payments made after her death. 3 
. Where ‘the segregation with which to. mae 2(a) occurs, prior . the - 


death of an Osage owner of a headright that. amount shall be. considered’ 


as having “accrued” within the meaning of section 4 of the act of March 


2, 1929 (45 Stat. 1478). Where the segregation occurs: after death the | 


* e amount. shall be consider ed as “accruing. “ 


Where an Osage owner of a headright has fruge cunds to. his individual | : 
credit in the United States Treasury at the time of his death the interest 


due on such. funds must be computed to the. date of death. That part of — 


> 2(b) representing interest on trust funds to date of death shall be ¢on- 
-- sidered as having “accrued” and the remainder. as “accruing” within. the 
meaning. of section . of the act of March 2, ri our: : : 


Can. S olicitor: 


ax, 


am returning [to onaiesoany of idan Affairs]. for pitthes 7 


| consideration the attached letter to the Superintendent. of the Osage 


ee Agency relating to the estate of Frances Brunt, a white woman, 
who died on July 28, 1941. Frances Brunt was entitled to the income | 
from two Osage. headrights- during her life under. the will of her - 


son, 


J ee a, deceased OES allottee No. 1000, - Leo Summers: 


DECISIONS oF THE DEPARTMENT oF THE INTERIOR - “8 ae 


-_ is .. i ‘INCOME FROM OSacH HBADRIGHTS. ea" Ss 8 9 eo 


. . a April 1, 1948 _ 
Bene Theodore Ss. oe and Leonard anon Brunt, Paine 


Osage Indians and. the nephews of Joseph Brunt, are the remainder-°. 


* men under his will. After the death of Frances Brunt, the quarterly 
payment covering these two headrights made in September 1941 


"was turned over to the administratrix of the estate of Frances Brunt. 


and the attorneys for the administratrix have made demand on the 
| Superintendent. for “the balance. of the income which acer ved. | to 
these headrights up to July 28,-1941.” a 

Shortly after the matter was received in this office for Seer | 
tion the Superintendent was instructed to pay the March -1942 
quarterly payment and all subsequent. quarterly payments to the . 
remaindermen, leaving undisposed of the question of who is entitled - 


a to receive any part of or all of the September and December 1941 


| payments—the administratrix of the estate of F Frances Brunt ¢ or a) vast 


remaindermen. ot fa 
While I ¢ agree with the: conceals senched In. “thie atachad: letter a 


that the estate of Frances Brunt is not entitled to any part of either’. -. 


of these quarterly payments, I am of the opinion that your letter 


does not set out with sufficient clarity the basis for your conclusion. © 


"This is. particularly true in view of the fact that this. question ap- 


= par ently has not previously arisen in connection with Osage head-  ~ 
- rights and the further fact that the officials at the Osage Agency 


- “appear to have a misapprehension of the implications of the question | - 


presented. The decision in this case will. undoubtedly be followed _ 


- in-other cases of a, similar nature. | ont 
In order to. determine: the interest of the eats of anes Brunt. a oe 
-in quarterly payments made after her death it is first necessary, to 
-. determine what the quarterly payments represent. oh oe Ak dey 
.. An: Osage headright has been defined as the ght to receive an oes t 
ee trust funds and the mineral interests of the Osage Tribe at the end 


of the trust period and during that period to participate in the dis- 
tribution of the bonuses-and royalties arising from the mineral 
- estate and the interest on trust funds. Globe I ndemnity Company 
_v. Bruce, et al., 81 F. (2d) 148 ee C. A. 10, 1935), cert. den. 297 
—ULS. 716. : 

~The act of June 28, 1906. (34 Stat. 589), provided for the en 
division of the lands and funds of the Osage Indians among the’ 
4 individual members of the tribe, according to a roll. authorized to 


-- 1 Note dispute -over ‘the interest irandas. Brunt noquived in thie headright of her de- 
__ceased husband, Edward Brunt, Osage allottee No. 998, under. his will.’ See also letter 


: from the- Superintendent of the Osage Agency dated November 13, 1942, relating to the 
oo Will of. John Thomas Baker, Osage allottee No. 915, -whose ‘widow was een me: income 
DS as ‘from his headright. during her lifetime. | Sar [5 eee ee , 


. “A 
v 
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bs made By fae act. Mites dicho: te manner in: whieh the lands mo 

should be allotted, Congress peed the oil and gas and other.min- — 
-erals underlying the Osage lands to the’ use of the Osage Tribe for . 

a stated ‘period, the royalties thereon to. be paid to the tribe? It _ 


further directed that all funds of the tribe should be segregated ago. 


soon as practicable after J anuary 1, 1907, and placed to the credit 
of the individual members of the Osage T ribe on.a basis of a pro-rata | 
division among the members of said tribe or their heirs, said credit. - 
to draw interest, which interest was directed to be ae querieey 
to the menibers. entitled thereto.® | : . 
Congress | further. directed— | 
That the. royalty received from ‘oil, gas, coal, and other mineral leases | 
shall: be placed in the Treasury of the United | States, to the credit of the mem- 
_ bers of the Osage Tribe of Indians as other moneys of: said tribe. are to be 
deposited under the provisions of this Act, and. the same shall be distributed | 
_ to. the individual members of said Osage Tribe according to the roll provided 
for herein, in the manner and at the same time that payments are made of 


interest. on. other moneys held . in tr ust for the ee by the United States, cee 2 


except as her ein provided.* | 


and that from the royalties. cies fr om “oil sai gas certain moneys 
should be set, aside for agency expenses: and other purposes.” ) 
Section 4 of the act of March 3, 1991 (41 Stat. 1249), as amended 


by the acts of February 27, 1925 (43.Stat. 1008), and June 24, 1938 


(52 Stat. 1034), directed the payment at the end of each fiscal quarter 
‘to each adult. member.of the Osage Tribe having. a certificate of 
competency, “his or her pro rata share, * -* * of the interest on. 
trust funds, the bonus: received from the sale of leases, ae oe roy-" 
—alties received. during the previous fiscal quarter, * * *” and to 
each adult member of the Osage Tribe of Indians not having a cer- 
tificate of competency his or caer pro- “rata share of the same ps! ~ 
not to exceed $1,000 per quarter. | : 

That section also provided that ‘at. the ne of ok fiscal | 
year there shall first be reserved and set. aside out of the Osage tribal 


~~ funds’ available for that purpose a sufficient amount of money for - 


| gas, ‘or other e mnineral es or other tribal funds 


| the expenditures authorized by Congr ess out. of the Osage funds for — 
- that fiscal year. Section 5 of the same. act, as amended by the act 
- - April 25, 1940 ee oo 168), authorizes the levy and collection — 





2 Section 3. 

§ Subsection 1 of: Section 4. 

4 Subsection 2 of Section 4. |. | . 

5 Subsections 3 and 4 of. Section 4. aft similar provision for the. “deduction OE octal 
sums from the amounts received as royalties is to be found in section 10 of the act of 


April 18, 1912 (37 Stat. 86). The act of May 25, 1918 (40 Stat. 561, 578, 579), amended 
‘the 1906 act by providing that such sums as may be annually appropriated by Congress for 


agency purposes shall be. set-aside and reserved ‘from the’ royalties received from om < 


ek ee! eo 


me 


| © BIBL “7 INCOME FROM OSAGE HEADRIGHTS se Set _ 
ee te ate | April 1, 1943 - a a a er 


| ss bg the State of OMahoma of a gross Spodnction! tases upon ai oa a 


and gas. ‘produced in Osage County, Oklahoma, and authorizes the 
= Secretary of the Interior to pay the tax on the royalty interests of 


the Osage Indians “from the amount received De the. Osage Indians: . ors 
from the production of oil and g ges 


“The act, of March 2, 1929 (45 Stat 1478), pr vides! that: 


: all royalties and bonuses arising therefrom [the disposal’ of ‘oil ys 


= and gas and other minerals] shall belong. to the Osage Tribe of Indians, and 


shall be. disbursed to members: of the Osage Tribe or their heirs. or “assigns: 2 


aS now pr ovided by law, after reserving ‘such amounts as are now or may: here- a 


7 after be authorized by. Congress, for. Specific purposes. 


2 This latter pr ovision was reenacted i in the act of J une 4, 1938, supra. = 


‘The quarterly payments may thus be said to represent the pro-rata ne 
distr ibution of the balance of these royalties and bonuses, after the — 7 


deductions therefrom authorized. by Congress have been made, among - 


Ee the owners of. headr ights. and the interest on the trust.. funds tothe 


credit of the original : aeuiber of. the tribe or their heirs or devisees. 7 
Thus’ the, quarterly payments are composed of two parts—(1) the 
pro- -rata distribution of the balance of the royalties and bonuses. and 
(2) the interest on the trust funds remaining to the cr edit, of the 
_ individual members of the tribe or their successors. , . 
Tam informed that J oseph Brunt had no trust ads 6 hi ae 
dividual credit at the time of his death. Therefore, Frances. Brunt’s 
right to receive the income. from the two headrights in question was 
_ confined » entirely to the distribution of the royalties and bonusés 
arising from the mineral estate. I shall, therefore, confine myself — 
for the present to the consider ation of that part ot the. quarterly 
payment repr esented by the bonuses. and | royaltjes arising oo the 
mineral estate of the tribe. : 


When does the individual interest in fae port tion of tie payinasite’ - 

fe ar ise? It. has been suggested that. the individual interest, arisesasthe ~ 
| royalties and bonuses are received at the Osage Agency, and: that the ‘ | 
duty to segregate the funds as they are received into 2,229 shares, fee. 
representing the shares of the. members. of. the tribe enrolled A, Ae, 


_- cordance with the 1906 act; and to ‘place these segregated. amounts. 


to the credit. of the mdividual owners of the headrights. 3 is imposed. 


7 -by that part of the 1906 act set out above, which provides that the — 


royalties “shall be placed in the Treasury of the United States to a: 
the credit of the. rnembers of the Osage Tribe.” Such a construction - 
of that. provision appears to me to. be strained and unwarranted, 


particularly in view of the fact that Congress had. directed in ‘the ce | 


preceding section that the royalties should be paid to the'tribe and - 


/* damediately: thereafter it authorized the setting. aside of: certain a wee 


ce mee 
- 
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a cinoutie: oa the cova eer Ta my opinion, the “quoted” 


words were used by Congress in a collective sense to designate the — 
Osage Tribe. This opinion is strengthened by the subsequent rec- 
— ognition | by Congress of the tribal character of these funds. The 
practical impossibility of placing these. receipts to the credit-of in- 
dividuals, as and when received, is pani out ‘fully by the > Super- - 
intendent in his letter of J une 30, 1942. | 


The Attorney General: has held that ins language in the 1906 - _ 


act is not to be narrowly construed to mean that these receipts are 


ae ae to be placed to the credit of the individual members of the tribe. In_ 
-. an opinion dated November 4, 1921 (83 Op. Atty. Gen. 60), discussing 
the constitutionality of section 5 of the act of March 3, 1921, supra, - 


after pointing out that the 1906 act. reserved the minerals “to the use © 
of the tribe * * * and the royalty. to be — to said. el the. 
Attorney General said: , 


But it must. be borne in ° aiiad that the mineral rights in the lands are ; 
reserved to ‘the tribe, not to the individual member. The tribe was the entity 
considered by Congress in the provision with respect to leasing for minerals. 


and the revenues: or royalties obtained were considered as tribal funds first. - 


and not as individual royalties. The mineral leases were to be made through 
-the Tribal Council ‘with the approval of the Secretary of the Interior ; the 
royalties were to be paid to the Osage Tribe (section 3).. The. individual 
- member had no part in.the leasing even of his own land. The entiré matter 


'. was a tribal affair. Until they were placed to the. credit of. the individual = 


Indian, they ome tribal funds. 


_ See also opinion of the. Comptroller Gaiseal dated canbe QT, 
1928 (A-25052), that the inherited ‘interest of a non-Indian in an 
Osage headright may not be paid to a receiver until the tribal funds _ 
_. have been segregated and the share due =e non-Indian has been — 
placed to his individual credit. | 
This Department has consistently held that no individual interest 
vests: in one entitled to share in the pro-rata distribution of tribal 


- funds until the Secretary of the Interior has segregated the pro-rata _ 


share of the individual from the tribal funds, 25 CFR 233.4. “See 
~~ also Cohen, Handbook of Federal Indian Law, 198.° I find nothing - 
"in the legislation dealing with the affairs of the Osage Indians to - 

-support-a deviation from the Department’s position with respect to 


the time at which the individual’s interest 1n the tribal fund vests: : 
As long as these funds remain tribal funds, the owners of the head- 


rights can claim no portion thereof as their individual funds. | 
The quarterly payments are made in September, December, March - 

and June of each fiscal year. Because of the bookkeeping involved 
and the delay occasioned - by the transfer of these funds from the 


> - : ‘Treasury of the United Pa to > the checking account. of the dis: .. °° 


ae 3t8] a oo “INCOME FROM OSAGH HHADRIGHTS ae BeBe at 


April 1, 1948 


: ae ‘sing eiieer at the Osage. Agency, the eigen iiedag in ‘September es eee 


a represents receipts of bonuses and: royalties ae the previous. 
p months of April, May and June.» | 


. _ When the-receipts for the preceding quarter are. in, i is necessary ‘ - 
that there be'set aside out of these receipts an amount sufficient to pay 


~ the State tax on. production and one-fourth of the amount appropri- 


~.. ated by Congress for the fiscal year for agency expenses. It is not_ 


until it has-been determined what portion of the total receipts for the 


preceding quarter are not needed: -for these ‘purposes and are thus | 
available. for. distribution to ‘those entitled to receive them that a 
‘segregation can be made of the balance into the 2,229 shares. Sched- 
ules showing these figures are made up by the Osage Agency for’ 


Secr etarial approval. The balances shown on the ecledcles: must be — - 


checked by the Office of Indian Affairs-to determine that the figures 


- presented correspond with the figures of the ‘Treasury Department a 


before they can be presented: to the ‘Secretary. When these figures 
are presented to the Secretary they include a recommendation for the 
payment of so much money on each individual. share... When the — 
Secretary approves*these schedules,® the segregation from the tribal — 
funds is complete and the individual owners of the headright interests. 
.. nay then be said to have a vested interest in the amount segregated to 
the extent of their individual ownership of headrights. | 
Frances Brunt’s interest in these two headrights was that of a life 
tenant. During her lifetime her right to receive these quarterly pay- 
- ‘ments was exactly the same as the right of an Osage owner of a head- - 


. right to. receive such payments. But her right to receive the income > 


from these headrights terminated. upon her death under the will of | 


her son while the estate of a deceased.Osage owner of a headright is 
-. entitled to receive subsequent. payments under certain conditions by. ._ 
-— reason of an act of Congress. This latter right will be discussed later 


7 in this memorandum. 


It having been established that the diate: of the re rc om the . 
tr ibal funds of the amount. necessary to. make that part of each quar- : oe 
terly payment. representing the bonuses and royalties is the date on’. 


oe which the funds so segregated lose their: character as tribal funds and. - spate 


become funds to which individuals are entitled, it may. now ‘be de- pee mg 
-. termined whether the estate of Frances Brunt 3 18 s“entitled to any part. cane 
a of the two payments in question. 7 4 ee ee 
| ‘The situation here presented i is not anlie Chats 5 a aoe of - 


‘ee a cash dividend by a corpor ation. Pais determination by the Secretar y 7 a 


a 4 By a. etter Authorizing the ayant of so saute money per  Heaarient from the account eee Ae 
; “Proceeds of Oil and Gas Leases, Royalties, etc., Osage meecrranon, Oblaboma- ae Bee let- - 


ter apoEOHee May 5, 1942, I. 0. file 85695-1927—Part 3. 


sO 
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that ex ced af the tribal find is ack as to ani A pineal i. 7 
_/of so much money on each headright at a. future date is analogous to © 
a resolution by the board of directors of a corporation that a cash 


e oue dividend will be paid. As soon as either acts, the amount: declared e7 


ceases to be the property. of the tr ibe or the cor poration. and the owners -— 


of the headrights or the stockholders, as the case may be, have an in- 
dividual interest in the amount declared. It. is immaterial that the - 


: | payment date is fixed for. sonie time in the future. Upon. the death 7 | 


of a person entitled to the income of sharés of stock for life his ex- 


—ecutor or administrator is clearly entitled to dividends declared dur- 


ing: his lifetime though not payable until afterwards, W. ilmington 


oe . Trust Co. v. Wilmington Trust Co., 15 Atl. (2d) 665 (Del. 1940). A. 


. differ ent rule prevails where the dividend i is not declared until after er 


the death of the lite tenant. In such a situation. the entire dividend | : 


| belongs to the next accpoogl In're Wuichet’s Estate, 188.Ohio St. 
97, 33. N. BE. (2d) 15 (1941). The dividend ; is not apportionable be- 


: tween the estate of the life tenant and the remaindermen. Zn re. 


| Barrons. Will, 163 Wis. 275, 155 N. WwW. 1087 (1916) ; Mann vy. Ander- 


au son, 106 Ga. 818, 82S. BE. 870 (1899). See also Simes, Law of Future 2 


: Tiere. vol. 3, sec. 692: ; Bogert, Trusts and Trustees, vol. 4; See, 816; a 


? Fletcher, Cyc. Corp. (Perm. ed.), sec. 5418. > eee 
-.... The above rules are clearly applicable to that por tion ae the quar- > 
a tatly payments made on Osage headrights with which I am now con- 

cerned. The amounts represented by these portions of the payments Ls 
are not “income” to those entitled to receive them until the Secretary : 


“of the Interior has segregated from the Osage tribal funds ‘in the _ 


= Tr easury of the United States the1 money with which to make the: pay- , 5 ep 
ments. It is only after the funds have been individualized to the oe 
— extent, that it, has been determined that each headright shall ‘be en= 0 
_ - titled, at the end.of the quarter, to so much money that a person, by. 
-.-. reason of his interest in an Osage headright, ey assert his claim: to. 
a his proportionate share of the segregated amount. | = 
The right of the estate of Frances Brunt to receive payments nade en 
ae after her death depends on whether the money representing such pay- 
.. ments: had been segreg ated from the tribal funds prior to her death. 
_ If the segregation “represented. by either of these payments had been | 


: made before July 28, 1941, the date of her death, clearly her estate 


-. would be entitled to ‘that, payment. ‘But’ such is not the case. ~The | 

~ records of the Depar tment show that the Secretary made the segrega- 
tion for the September payment on August 15, 1941, when he author- © 
~ ized the. Superintendent to make a payment of #980 a share at the - 


: end of the first quarter of the fiscal year 1942. (September 1941). Since | 


an be Frances. Brunt aes prior to August 1 15, ‘1941, no income ® accrued to = 


ae eres = INCOME FROM OSAGE HEADRIGHTS . oo BBR OT Fe 


April 1, 1943 


a, ne heudrighis’ in iach she had a lite interest j in es interim paiva 2 


= = z the payment made in June 1941 and the date of her death. 


- Therefore, her estate is not entitled to retain the payment made to ne 


it in September 1941. Her administratrix should be called upon-for 


: the return of that payment. The segregation for the December 1941 _ 


_ payment was likewise made after her death. Her estate is, of course; 7 
not entitled to any part of that payment. _ The remaindermen.under . 

the will of J oseph Brunt are entitled 1 to. receive both: of these pay: aon 

> ments. 


‘The oe inidivetes the necessity for clarifying the } pr O-. a 


: cedure: to be followed when an Osage owner of a headright dies be- eee 


tween quarterly payment dates. ‘The confusion appears to have arisen 
because of two decisions constriiing section 4. of the act of March 2, 

' 1929, supra, and certain departmental instructions issued : as s the result | 
of those decisions... Section 4 provides: : 3 7 : 


| ‘Upon the death. of an Osage Indian of. one-half. ot more. Indian blood who 
_ does not. have a certificate of competency; his. or her moneys and funds and | 
_ other property accrued and accruing to his or her eredit and which have here: ~ 
tofore been. subject ‘to supervision as ‘provided. by - law may be paid to. the | 
administrator or executor of the estate of such deceased. Indian or direct to 
. his heirs or. ‘devisees, or may be retained. by. the Secretary. of the ‘Interior: in. 
the discretion. of the Secretary of the Interior, under regulations to: be pro- 
mulgated by. him ; Pr ovided, ‘That. the Secretary. of : the Interior shall pay to _ 
 aduainistrators and: executors of the estates. of such deceased ‘Osage Indians 7 


a sufficient amount of money out of such estates to pay all lawful indebtedness a 


and costs and expenses of administration when approved. by him; and, out 
of the shares belonging to heirs .or devisees, - above. referred to, he shall pay. 


the costs and expenses of such heirs or ‘devisees, including attorney fees, when * 


approved by him, in the determination. of heirs: or’ contest of wills. Upon: the. - 


- death: of - any Osage Indian of. less than one-half of Osage. Indian . blood | or 
~ . upon the death. of an- ‘Osage Indian who has a certificate of competency; his 


moneys and funds and other. property acci ued and accruing to his credit. shall: 
_-be paid and delivered to the administrator or executor of his estate to: be 
- administered upon. according to the laws of the State of Oklahoma:: Pr ovided, 
a That upon the settlement of such estate any funds or property subject to the 
: control : or supervision . of the Secretary: of ‘the Interior on. the date of ‘the. 
, approval of this Act, which have been inherited by or devised to any adult | or 


“minor heir or devisee of one-half or more. Osage. Indian blood who does not 4 oe ; 
have a certificate of. ‘eompetency, and which. have been paid or. delivered by. 


i .the Secretary of the Interior to the administrator or. executor. shali be paid. oa 


or delivered by such administrator or executor to the Secretary of the Interior 
for the: benefit of such Indian and shall be subject to ae. supervision of the: 


es Soe as provided by Ly: . [Italics supplied. ] 


‘In the case of Denoya v. Arrington, 168 Okla. 44, 20 Pp. “ay 563 63 


= (1982), the Supreme Court of Oklahoma conaidéred a “headright” 


es embracing ony the night to share in the distribution: < or ue. funds ae 


— 


~ 
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4 received a the finer: ntereats of ihe tribe. ‘It t held that the — | 
terly payments accruing to the headright of an Osage allottee of less 
than one-half Indian blood after the quarter in which she died were. . 
_- not assets of the estate of the decedent which lawfully could be ap-_ 

, plied i in payment of the claims of her creditors. - The court said: | 
oe a ‘There is a distinet difference between the income which has accrued - 
to an Osage headright prior to the death of the allottee and that which. may 
accrue subsequent thereto. In the instant: case it does. not appear to. be -ques- . 
tioned that the creditors would be entitled to have all funds of this nature 


and character which had accrued to the credit of said decedent at the time 
of her death, or accruing. from such funds during the fiscal quarter of her . 


| decease, ‘to apply to the eon of the debts. incur red by said decedent = - 


pa * oR: [p. 564]: | ee | ; ~— be - 
The aforesaid section’ 4 of said Act. of Mar ch 2, 1929, specifically designates 
“his moneys and funds and other property accrued: and accruing to his credit.” 
“We are of the opinion that these words “accrued and. accruing” were fitly 
and advisedly used by Congress, and as applied. to an Osage headright: do 
not extend beyond the fiscal quarter as pr ovided in said section 4. 

In the instant case: whatever moneys were due the decedent from any sources | 
whatever at the time of her decease were those which had accrued to her as 
an enforceable right or claim by reason of the acts of Congress. They acerued 

to her credit, and the participle “accruing” is in a measure synonymous with 
the word “accrued.” If decedent’s pro rata share of the income from the 
mineral rights, accruing during the fiscal quarter of her decease, had not 
- actually been .placed in. the Treasury of the United States to the credit of the 
members of the Osage Tribe of Indians and distributed to her, as provided 
‘ by paragraph 2 of ‘section 4 of the act of 1906, the same. may be properly” 
construed as coming within the provisions of said act 1929 during such quarter 
-as “acerued. and accruing,” as such income derived from ‘said headright came 
_-.into existence prior. to her death and became vested in her as an enforceable 
right, although it actually had not ‘and could not have been placed to her. 
eredit prior to the expiration of such fiscal quarter. * * * [p. 567 | 


_ Shortly after that decision the following instructions, contained 
in a letter dated August 1, 1933, approved by the Department on. 
- August 17, 1933, were aie! covering the disbursement of funds to 
executors andl Seite ene of the estates of Indians of less than 
_ one- -half Indian blood or Indians having certificates of competency : : 


| We are of the opinion that under the decision in the Denoya ease only such. 
funds can be paid the personal representative as: accrued. prior to his death. 


Pee. Therefore, in the example given where the Indian died May 15 the adminis- 


. trator or executor should receive the June payment in ‘full and the. ‘propor-_ 

_ tionate part of the September payment that. -aecrued up: to May 15. i" 
J You are authorized to make disbursement to executors and administrators ~ 
of estates of: deceased Osage Indians of less than one-half. Indian blood. or 
who have certificates of competency in. accordance with the above. 


| Two years thereafter, the Circuit Court of Appeals handed sah 
its decision. i in Globe Indemnity Company v. Bruce, et al., supra, dis- 


TB) ‘INCOME FROM OSAGH HEADRIGHTS © =. 887. 


April 1, d 948 


. fereeing : in ie aie the State Cre polding 3 in the eee ‘tage. | 
- The court included within its definition of a “headright” the right. 


7 - to receive the trust funds segregated as the result of the 1906 act at lie. : 


end of the trust period and, during the trust period, to participate in» 
- the distribution of the interest on “suich trust funds. There the ques-. : 
-. tion was whether the County Court had jurisdiction over.a headright 
_ owned by a, deceased Osage of less than one-half degree Indian blood | 
_-who had received:a certificate of competency and.the accumulations 
thereto during the period of administration or whether the County 
Court’s jurisdiction extended to only so much of the headright and 
~ accumulations as is necessary to pay legacies and certain debts. The 


Court held that: the headright of a deceased Osage is subj ect to the _ 


jurisdiction of the County Court and that the quarterly payments . 


are subject to the jurisdiction of such court during the ‘pendency of. | 


the administration and until the settlement of the estate. in review- 
ing the Denoya. decision the court. said: od Lae ee On 
It further held that the word “accruing” in- spctien 4, supra, embraces only z 
the quarterly payment for the quar ter in which the decedent dies. ; 
_ With the latter poling we do not | agree. —- | 
ee Roa eet g ne ae ve x 2, 
St will be observed the act-speaks of aie funds and property accrued 
and accruing to. the credit of the owner’. of the headright, not of quarterly 


eeu payments. accrued or accruing to such owner. - We see no reason for construing a 


> _ the words accrued and accruing as referable to. quarterly payments. 


| ‘Interest on trust funds ‘and the: mineral royalties: are constantly accruing. 
to the credit of owners of: headrights. On the death of the owner: of ahead: — 


right, certain interest on - trust funds and. mineral royalties will. have acerued - 


_ to his er edit. The word accruing cannot refer to them. It must refer to those 
that arise after- the death of the owner of the. headright. © We hold the word 


“aecrued” refers to interest and’ royalties that have .arisen to the er edit ih 2 


the owner of the headright: at. the time of his-death and the word “seer uing” 


refers to the interest and royalties that will arise to the credit of his. headright a 


. after his death and peor to. the - distribution of: his estate. 1D. Jee), foe a 
-supplied.}- Sas, i : leet 


| The Federal seuee held fice that he: eine of the ae. 

- ceased Indian’s estate was authorized to receive the quarterly pay- 

_ ments which accrued after her death to pay the: costs of administra- _ 
tion, to discharge any valid debts to the payment of which the - 


| quarterly payments could lawfully be applied, and. to. distribute the. 
balance in accordance with the provisions of decedent’s will. Ttheld _ 


that expenses of the last illness, funeral expenses and legacies under . | 
the will could be paid out of quarterly payments accruing after the _ 


~~ death. of the owner but expressed no opinion on the: question of 
whether the © quarterly, Payments ane, after the death of the owner ae 
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coal be resorted to for the discharge of the claims of general 


creditors. : 


As the result of the Globe rf ndemmnity Company decision, ee in- 

= - structions were issued in a letter dated March 31, 1936, and approved | 

_ by the Department on April 6, 1936, covering payments to be made | 
— to executors and a dininisten oes after the death of an Osage Indian. _ 


After stating that, under. section 4 of the 1929 act the Osages fell 


into two. classes—Class A, composed of those of one-half or more -_ 

Indian blood who do not. have certificates of competency, and Class 

—~=éB;, composed of those of less than one-half Osage Indian blood and 
a those Osage Indians (even of one-half or.more Indian blood) who © 
_ have received certificates of pompeteney. the Assistant Commissioner 4 


= said: 


‘ As to. deulacnts in this class (Class A) therefore, no fonds accruing ‘after 
the death of the Indian should be turned over to the executor or administrator 


except - for the payment of approved claims, costs, and expenses, in accordance, 


with specific authority from this Department. . 


. As to the Indians in Class B, supra, the funds in such estates should be paid: | 
| i ‘the executors or administrators as they accrue. In the event, however, 
any executor or administrator attempts to use these. funds for purposes ‘other. 
. than the payment. of last illness, funeral expenses, expenses of administration — ; | 
and. legacies under duly probated wills, if any, of such decedents, appropriate _ 
action can and: should be taken to recover such funds: nOE the benefit of the. ° 


estate of the decedent. 
The practical effect, therefore, of the decision of the Cireuit Court of iieeceais 


_ in the Bruce v. Globe Indemnity case,. supra,—which has now become final,— 
is that the word “accruing” as used in Section ‘4 of the Act of March 2, 1929, is 
. interpreted as referring to payments arising after the death: of the owner of 
the headright. Regardless, therefore, of-whether the funds accrued before or 
- after the death of such an Indian such funds of estates in Class A are available 
for payment: to executors or administrators for the purpose of. settling lawful - 
indebtedness, costs, and expenses,” when approved by the Secretary. of the — 
| Interior, and in Class B for payment to executors. or administrators during: > 
. the pendency of administration of. the estate. : 7 


It ‘was also pointed out that since the United States Sujrems: Court 
cr had denied certiorari in the Globe I ndemnity Company case, the De- 
‘= ‘partment would not be justified in pursuing: any course other than to 
follow the decision of the Federal court. ‘While not specifically over- 
_. ruling its previous instructions approved on beueues 1%, 1988, such 
Was. the effect of these instructions. | 
7 Approval of these instructions was oiven with the ee “ 
_ that the instructions had no application to tribal trust funds sepre- 
~~ gated and placed to the.credit of individual Osage members under the . _ 
_act.of June 28, 1906, supra. Thereafter my predecessor, on April 26, 


1986, held: that, in the absence of legislation by Congress providing - 
| for payment of the segregated trust funds of deceased enge Indians: 


t 
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~ to executors or administrators of their estates, such payments were ae 


7 not authorized, whether the deceased: member did or did not have a 


certificate of competency at the time of his death. He held further — 
that the authority contained inthe 1929 act for payment to executors - 


: -and administrators did not extend to the: segregated trust funds but 
that it was confined to those funds which had accrued or which might - 
accrue from the interest on the segregated trust funds and from the — 


- mineral royalties and. bonuses (55 J: ‘Dz iF J am thoroughly. in = 
accord with that opinion. 7 es ee 
Sometime thereafter. the. Superintendent litinted: ‘tng practice of ot 5 
; sending a form letter to executors and: administrators of estates of | 

_ deceased | Osages. That letter refers to the holdings in the Denioya ef 


and Globe Pompany: cases and the a instructions. It 
concludes : | | | | ge te has } 


For the reason. that funds are not palate out to. ose Indians in. the same 


quarter in which they accrue, as.a rule the first quarterly payment check after 
death and a portion. of the. ‘second quarterly payment | check after death, de: 


_ pending on the date of death, are for funds. which accrued | prior to death. At. ' 


the time such checks are sent to you we will inform you of the aie thereof 


> which accrued prior. to date of death. 


I am informed ‘that the Super intendent. Solis on the instructions a 

issued in 1933 for this paragr aph. Those instructions, as stated oe | 

- should no longer be followed. eias. - 
' Because, t the funds which have accrued prior to ne dea: of an 

Osage owner of a headright are available for different purposes than 


‘those which accrue. subsequent to. death, it is important that the 


Superintendent. understand : thoroughly, what funds are considered im 
: to have accrued at the date of. death. shed 


i have already shown that the quarter ly ne are coed of vot, 


two parts and that, as to the first part, when the owner ofa headright a 


dies between duarterly payment dates, whether-or not any part of 


| subsequent, quarterly payments arising from the segregation of the — 


“royalties and bonuses may be said to have accrued to his credit de-._ 


- pends upon the date of the segr egation of these funds by the Secretary. 5. gees 
If the funds are segregated before the death ofthe owner, they have- 7 
accrued to his credit and it is immaterial that they will not be placed 


to his account at the agency until the end of the quarter. If the funds. | 


are segregated after the death of the owner they must be considered eee | 
oF as. “accruing” within the meaning of the 1929 act. 


A different rule must prevail, however, as to the other part of the | 


a quarterly payments made after the death of the owner of a headright. - 


_.- “where such owner has to his credit funds segregated as the result of - eos 


; the 1906 act. The inter est. igen on these funds malkes Hp the other oe | 
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7 part of tthe daieaedie payment. The « owner’s beneficial ides in: | 
these funds had vested prior. to his. death and, since interest accrues. 


from day to day,’ that part of the quarterly payment made next after | 7 


death, representing the interest on these funds, should be divided in 


- the ratio of the length of time the Osage owner of the funds ae ‘s 


alive to the entire period covered. by the payment. When this division 
has. been made the interest up to the date of death must be considered — 
be “accrued” ‘and the balance of the interest. must be considered: as 
Zs “accruing.” In other words, the interest should be ee to date | 
of death. _ : 7 
Tam of the opinion that the statement Beare eds in the iageaiclions 


issued in 1936 that the word “accruing” as used in section 4 of the act 


of March 2, 1929, refers. to payments arising after the death of the’ 
- owner of the headright is incorrect.. No general statement aa be 
Beacon that’ payments made after death shall be considered as “accru- 
ing.” The date of death of the owner in relation to the date of segre-— 
gation of the receipts from the mineral interests and whether or not 
“the owner had trust funds to his credit, must be taken into considera- | 
tion in each instance before it can be determined whether or-not any 
part or all of payments made subsequent, to death shall be considered ._ 
as “accruing” within the meaning of the 1929 act. => i 
The instructions approved on ae 6, 1936, should be modified to 
conform with this memorandum. : 


| Approved: ee ee ee i a é _ “8 
— Osear L. Cuapman, ae Sp Maa yaes St 
_. Assistant Secretary. 


APPLICABILITY OF THE HATCH ACT To OFFICERS “AND 
| _ EMPLOYEES OF THE TERRITORY OF HAWAIT | | 


- Opinion, April 3, 1943 — 


. FPEDERAL ii ope nee Posrmons—Govennon - AND Snonnrany or . 
_ TERRITORY—POLITICAL Activity-—Sxcrion. 2 OF. HatcH. Acr. 


* Since. the Governor’ and the Secretary of the’ “Territory of. Hawaii. are 


appointed by the President, by and with the advice and consent of. the ..- 


‘Senate, and since their salaries. are paid from the Federal Treasury, they 
‘rmoust be regarded as employed in “administrative” positions “by the United 
“States” and hence Sue to the prohibition - in section. 2 of the Hatch 


— 


1 Wilmington Trust Co. v. Chapman, 20 Del, Ch. 67, et Atl. 229 (1934), naienied 
on. appeal; Massey v. Wilmington. Trust Co.,; 20 Del. Ch. 454;. 180 Atl. 927; Kahn v. 
~ Wells: Fargo Bank & Union Trust Co., 27 P. (2d) 672 (Calif. . 1938) ; In re Davidson’s 7 
Estate, 287 Pa. 354, 185 Atl. 130 (1926) ; : - Equitable Trust Co. v. Miller, 189 N. Y. 
“Supp. 298. (1921) 5. Bridgeport Trust Co. v. Marsh, 87 Conn. 384, 87 Atl. 865 ae): 


a 300] _HATOH ACT, OFFICERS AND. EMPLOYEES OF AWAIT - B91. 
a Ag Aprit 8, 1948 ae 


ee Me ‘Act. against the ‘use » of “official authority for. the purpose ot interfering 

oe with,. or. affecting, the election. or the nomination of any . candidate for. 

the office of President; Vice President, Presidential - elector, Member of the 
- Senate, Member of the House of. Representatives, or Delegate | or Resident _ 
_- Commissioner from. any Territory. or insular possession.’ aS a 


- Fuperat EMpovers—Execurive Branci—Governor AND SucReraRy OF. Tent 
. ToRY—Poriricat Acrryiry—Szction 9(a) OF Haren Act. : : 


The. Governor and the Secretary of the Territory of Hawaii, while empleyed 7 : : 
’ ‘in the executive branch, are not to be: regarded as employed in. the execu: . a - 
tive branch of the Federal Goyernment, within the meaning of section O(a) 


ac of the Hatch. Act, forbidding officers. and employees: thereof to use “official 


authority or influence for the purpose of interfering with an election or 


| affecting ‘the result. thereof,’ ” or to take “any active part. in political man- 


agement or in. political campaigns,” since (1) the context. of the on: - 


section reflects an intention to.exclude policy-making positions, and (2). 
7 reference to subsequent enactments. indicates a legislative recognition that 
Territorial officers theretofore had been unaffected by. the act. z 


TERRITORIAL EMPLOYEES—-DIRECTOR OF. ‘TERRITORIAL Soctar ‘SeouRrry ‘Depanr- 
. MENT—POLITICAL Activiry—Sxcrions 2 AND. 12(4) OF Haren ACT. 


The. Director of. the Territorial Social Security Department, by reason: ok: 


his identity with= the program. of the’ Federal Social Security Act, and 


- the definition of “State” to. include “Territory”. in section 19 of the Hatch . 
- Act, is subject to all of the prohibitions. in. sections 2 and 12(a) of the act 


against political activities. on the part. of. officers. and. employees “of any. 


State or local. agency whose. principal employment is in connection with 
- any activity which is. financed in. whole or in part. by loans or grants made 
_ by. the United States: or by. any Federal agency.” = 3 


‘TeRRrvoRat EMPLOvEES GenrraLty—PotiricaL Acriviry—Hatow Acr. 


No officers ol employees of the Territory of Hawaii, ‘other than the ‘Goverpor, | 
the Secretary, and the Director of the Territorial Social Security Depart- 


ment, are. subject to. any. of the provisions of. the- Hatch Act unless shown sae 


~ to be employed in connection with a federally financed activity. 
: Clam. Solicitor: 7 : 


At the request of the Acting. Diretor of. the Division of Defeitoried : 


“aa Islarid Possessions, the. following questions submitted by ‘the ” es 


Governor of Hawaii, concerning the application of the Hatch Act? —. 
to officers and: ee or the Territory, have been. submitted to ie 
this office for opinion: : , Sa gis Hae 


(i) ‘Are the provisions of. Becton 9 of Sati law applicable. a Territorial offi- : 


cers and employees? | In. other words, are Territorial officers. “Federal” : officers — 


or officers. of- any agency of. the Federal government in contemplation of this 


, a ; law?. {2] If this should be answered in the negative, would. these provisions — 
oe apply to ‘Territorial officers: who. are appointed: by. the President and whose: 


- Act of “August: 2, 1939: (53 Stat. 1147), as Siatnaea by the acs of July 19, 1940 4 = 


Stat. 767), and March 27, 1942 (56 Stat, 176, 181, 18 U. 8. C. sees. 61 e¢ s09.).. 


~“ - 
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Pa are paid fr om ‘Federal: a Baek as the. Gavertior and the Secretar i _ 
- Of the Territory ? [8]. Do these provisions - apply to Territorial officers ap- 
4 pointed : locally, whose salaries are paid in part from Federal funds, . such, for 


| instance, as: ‘the Director of. the. Territorial Social Security Department? 


While categorical | answers to these questions do not. completely | 
- clarity the situations to which they are addressed, it may be said. 


in a. general way at the outset that none of the officers ‘or employees Se = 


_of the Territory, except the Director of the Territorial Social Secur- 


ity Department, appears to be subject to ‘the act’s principal restric “ 


tions on political activity. oe conclusions will be aanplified in 
the discussion to follow.. 9 9° BE Ga an a 3 . 
_. In so far as the act undertakes to acai. the scope of pohniisihis. 
i political activity by persons. identified with the territorial govern-— 
_. Inents, its provisions. are both literally: and nally, productive. 
. of some contusion. er eo en ee 
Section 9 provides: Chee | ee | 


(ay It. shall: be. unlawful for: any person ‘employed in the’ ‘executive branch 
“ot the Federal Government, or any agency. or. department thereof, to use his. 
_ official authority or. influence ' for the purpose of interfering: with an election 


- or affecting the result thereof. No. officer or employee in the executive branch 


of the Federal Government, :or_ any agency, or department thereof, except a 
‘part- -time officer or part- -time employee without compensation or with riominal 

compensation serving in connection with the existing war effort, -other than ¢ 
in any capacity . relating to the procurement | or manufacture of war material, 
shall take any. active part in political management: or in political campaigns. 
All such persons. ‘Shall retain the right to vote. as” ‘they may choose and to | 
express their opinions. on all political subjects and candidates. For the pur- . 

poses of. this section the term “officer” or “employee” shall not be construed - 
to include (1) the President and Vice President. of the United States; (2) 
_. persons whose compensation. is. paid from the appropr iation for the office of 


the President; (3) heads and assistant heads of executive departments; (4) | 


' officers. who are appointed by the President, by and with the advice and 
consent’ of the Senate, and who determine policies to be pur sued by the United . 
States in its relations with foreign powers or in ‘the ' Nation-wide administration. 


“— of Federal laws? 


(db) Any person violating the 1 provisions of this ‘section. shall t i jrameédiately ee 
| removed from the. position or office held by ’ him, and thereafter no part of | . 
- the. funds. appropriated by. any Act of Congress for such ee or office shall 


: te ; be. used: to pay the compensation of such person, | 
va Both the Governor. and the Secretary. of the. Tervitory. of Hawaii _ 

are appointed by the President, by and with the advice and consent 7 ee 
of the een and their salaries consistently have been paid from” _ 


ee “The exception: in the gecond sentence was ‘added — encod TOL of the Second War 
Powers. Act, 1942 (act of March 27, 1942, 56 Stat. 176, 181), but this amendment is not 

material in the analysis, infra, ofthe relation between sections 9(a) and 12(a).- 7 a 

oF Sections 66 and 69-of the. Organic Act of Hawaii oF of April 30, 1900, 31 Stat 154, . 


“ast S.C. sees, 581 and 534). : ne 


ao “soo © ie HATCH Act, OFFICERS AND: EMPLOYEES. OF HAWAII - 893 eee a 


ae oe Aprit 8, 1948 


the Federal’  Treasury.! we “While they. of course are 5 gapped in nthe: a 


= > executive branch, ‘the question. remains whether their employment. is ae . 


in the executive branch: of the Federal, as. distinguished from thea y= 


Territorial, Government. “Tf: $0, they are within the category for- 


in : . bidden by. the first sentence to use their “official authority or influence 7 
we for the purpose of interfering with an election or affecting the result ari ae 
- thereof, ” and also are within the prohibition in the second ‘sentence, 


1 against taking “active part: in ‘political management or in. political - 
“campaigns,” unless: they: should. ‘be regarded further ‘as’ “within one 


7 _of the four’ classes: of persons: expressly excepted from the ‘operation. — ee 


of the sentencé. If they are’ not employed in the executive branch io 


ei | of the Federal Government, section. 9 ase course 1s without application. oe - 
oO to them in’ any respect. ee | oe es 


SiR Sara Ss Ge 


~The words i in which AS persons to wilom. section. 84): shall apply ; i: 
. ap! not free” ‘from: ambiguity, but I am disposed . 10: ‘resolve © <a 
_ that’ ambiguity: in favor of the exclusion of: the. Governor and the. ues eee 
Paes Secretary for tworeasons. First, a reading of the whole section Oy aes 
~ in the light of the available legislative history, although | the latter 
= admittedly is. ‘meager, negatives any suggestion that’ the: Congress _ as 
~-, had Territorial officers in mind for any purpose at the time of.the — 


enactment of. the. original Hatch Act It is clear that: the second. ie - _ 
is sentence of section O(a). was not intended to. apply to. what may be 
oe broadly described as. policy-making positions,? as: enumerated i in ‘the. moe ee 


four classes of exceptions.” It seems next to inconéeivable that the _ .< Ce 
: Congress. could: have intended that; the. incumbents: of offices invested ce Sat ae 


‘ ‘ : ‘with the ° dignity of that. of the Governor? and the Gonnetaty: bs ee pie 





es eg. ie Interior Department Appropriation Act, 1943, Hae of July 2, ‘1042, 0 Stat. ees 


506, 559)... 


5 Sections 412-90, ‘inclusive, were ‘addea by ‘the act ‘Ot. July. 19, “1940 (64 ‘Stat. 767; 18 Bee og a ee 

hays UO 8. ‘sees. 611-61t), which also amended: section 2 to extend: its prohibitions: to admin- 5 aH are 

ico istrative employees of the. States: in connection with. federally. financed. activities. i Tse es 
Pgs. oe See statements of Senator Hatch in. debate on proposed repeal. of section. 9 in. 86 ‘Cone. BF sag Ee 

. Rec.: 2432. (1940). : "See also section: 14 of the-act,. expressly’ excepting. the; ‘Commissioners: de, ais 
and. the Recorder | of Deeds of, the’ District oF Columbia Om: the prohibition in, section OPE 
Be B(a) against: political activity. {2085 
: -'T Section 67 of the. Organic Act (ieee: 3, supra; 48 U. S. C: Bec. 532): provides : “phat. ee 
: the governor shall be responsible for, the faithful éxecution of the laws of the. United. 


eS States. and of the Territory of Hawaii within the said. Territory, and whenever it becomes | co : a 


necessary. he. may call upon ‘the commanders ofthe. military.and naval forces of ‘the. ae 


aes United. States. in the: Territory of Hawaii, or summon.the posse comitatus, OF. eal: out the. a < 
om militia’ of’ the: Territory: to. “prevent or suppress lawless: violence, invasion, insurrection, i Ss 


ts or. ‘Tebellion’ in: said. Territory, : and: he may; in case-of rebéllion or invasion, or imminent a 
. .. danger: thereof, -when the: public safety requires it, suspend the: privilege of the writ of .- 
- Habeas. corpus, or place ‘the :Perritory; or any part thereof, under martial law. until. com: 
ha muntes tion: ‘canbe had with -the President. and: his: decision thereon made. known.” pees PENG ies 
_.s 7.6 Seetion-69° of the Organic Act: (note 3, supra). requires the Secretary to: record: and ioe 
_ preserve. all Jaws and-‘proceedings: of -the legislature.and all acts:and proceedings’ of: the. 


2 ay Governor, to. promulgate: proclamations of the Governor, and to transmit: ‘copies: of ‘pro- e ou — xe 
raed and reports: to’ the: ‘President: and - the menate and ms House of Representatives: rae rei tte Ot 


9920594881 
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administration of Federal laws. ie eee 


Secondly, it is settled that j in. ascertaining the. losialatie intantion 7 


ina particular act reference may.be had to subsequent. legislation. on 


“the same .subject,! 10. and. reference to sections A2(a): and 19 of the | — 


, aes not be axvsptisd; mer ae lise ), “which 4 is ae only one in nn ae 
oF it, ‘would be even remotely. possible: to place these. officers, i is couched _ 
ets language manifestly reflecting a thought. extending only: to such. 
'._. Officers as ambdssadors® and policy-making. officials of the national _ 
: government, who determine policies to be. pursued i in 2 the N ation- wide sjaet 


; ‘Hatch. Act, which were. added in. 1940,11 ‘indicates a. recognition. by FE 


7 ~ the. Congress that Territorial officers. thenetofore had been unaffected _ 
bythe act.. ‘Section. 12(a). forbids. the same. political activities as are 
named in section 9(a), on the part of officers and. employees ‘ ‘ofany 

‘State or local agency whose. principal, employment is in connection — 

Joe with | any activity. which. 3 is financed in whole or in part, by loans or. 
ve grants. made by. the United States | or by any Federal agency,” and re, 
section 19 defines “State” as “any State, Territory, or possession of © 


a the United. States.’ » ‘Section 12(a), however, specifically excepts, “the > 


BS ‘Governor. or the. Lieutenant: Governor of any State or any person 
i; who. dis. authorized by law to act as Governor” from the. probibition. 
ee against taking “active ‘part in. political management or in political. i 
campaigns.” | ‘While the factual circumstances in which section 12(a) 
_ may be operative are more restricted than those in which section. 9 (a) 
— applies, the exclusion of the Governor and. the Secretary. (who is” 
“authorized. by. law to act as Governor”) from this particular pro- - 


hibition | can. be consistent only with. an. assumption that section 9 (2), ‘0 eee! 
- which includes the same ——— had no ekg we to ther 1 in ee 


the. first instance. | 


: While it is my opinion: a the Gov annie a ae see hue te, 
are not employed i in the executive branch of the Federal Government, _ 
-.° and hence are not subj ect to section 9 of the Hatch Act in any respect, 
_ it should be noted. that they probably, nevertheless must be: regarded 40 
“as employed i in “administrative” positions “by the United States,” i in. 


: view of the. manner of their eps: and the source > of their a - 


- 


Of ‘the ‘United States. Soetiin 70 arowites that he Sacretay. shall act. as. governor Pan. 


 ease..of the | latter’s death, removal, resignation,’ Sine biiey yc OF his absence ATOM: the oo 


ae ‘Territory. 


» 9 The: ‘Attorney. Genewal has. held ‘that Ambassadors’ and ministers: are: within class: rcs) : ; tk 


“of the. exceptions in section .9(a). 39 Op. Atty. Gen, 508 (1940). athe 
10 United States . v.. Freeman, 3° ‘How. 1556, -564, 565 (1845) ; .- “Piger Ve Western Taveat 5 
mA ment Co,, 221 U, S. 286, 309. (1911) ; ‘United States v. Hutcheson, 312 U. 8. 219, 231. 
(1941) 3 United States v. Cooper Corporation, 312 U.: S. 600,608, 609. (1941) ; Great — 


Northern Ry, -Co..v. United States, 315 U. 8. 262, 276 (1942). ‘See Cope vi Cope, 187 ae. 


~~ Us-8. 682,689 (1801).. 


4 Note 5; supra, 7 Bete. uae oe 
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oe salaries? ‘aad ‘hence within the category. Be persons. forbidden ne ik 
aa ~ gection 2-of the act. to use. “official authority, for the purpose « of inter-, giees ee 
on fering” with, or affecting, the election or the nomination of any FE 
candidate. for the office of Président, Vice President, Presidential coe 
8 ~~ elector, Member. of: the Senate, Member of the House of Representa-__ i 
“ae tives, or Delegate or Resident Commissioner from pes Territory, or Seon 
insular possession.’ 13 Oe ee SO as eee S | om 


At therefore is. my opinion ‘that the. Ca ae os cay . Ea See 


— ae the Territory, while forbidden in-common. with all other. adminis- -- : 


trative. employees | of the United States: to use official. authority: or a ae 
influence | for the purpose of. interfering with Or affecting the election — oe 


or nomination: of any candidate for any of the offices enumerated in, 7 i 
~section:2 of the Hatch. Act, are at. liberty to take an: active e:Part In. 


political management. and political campaigns. 


As for. other Territorial officers: and employes, ‘section. 80. of thie: | 
Organic ‘Actit ‘provides . that. certain enumerated. officers. shall. -be: 

_ appointed. by. the. Governor, by and. with. the advice-and. consent’ of: 
the. senate of the Territory, that. “the manner of. appointment. and. i 
> removal and the tenure. of all other. officers shall be as. provided. by. : 


“law, ” and that “the, salaries of all. officers other than those. appointed 


by: the ‘President shall be as. provided by the legislature.” ie _ Appro- ae 


priations” for the. salaries. of. ‘such. officers: and. employees: are made — 
by the. Territorial legislature.” 15. “While the direct. question: has not. ; 
been one of. frequent. presentation, the holdings have been. ‘uniform. 
z in their. indication. that a. Territorial. officer or employee is not. a cm 
- Federal officer: or. employee. . Snow v. United States, 18 Wall. 8317- » 
os (1878) ; Schuerman ve Arizona, 184 U.S. 342, 358 (1902) ; Ba. parte” 
Duncan, 1 Utah 81. (1878) ; 29 Op. ‘Atty. Gen. 410, 412, 413 (1919) 3 oe ee: 
ce i Comp. ‘Dec. 702. (1905). “See also 12, ‘Comp. Gen? 600° (1988) 3. on 
- abid- 651. (1933) ; ‘15 id. 852. (1936); 16 id. 49. (1986); “LT id. 862,'365° © 
ee (1987 ye It accordingly. i is. my opinion. that persons appointed in the. ann i 
manner prescribed by section 80 of the Organic Act are neither 


- “employed ‘in any- administrative. position by the United States;” 7 oe, 


. : args the eens of section 2 of the Hatch Act, nor r “employed in - an 


Oia "32 Notes. Band 4, supra. 


- ... BA violation: of section 2. is. punishable, “under: section. 8, bya a Aaa: of not more ‘tan oe 
eae $1, 000 or imprisonment for- not more than.one year, -or. both. - Section 9, ‘however, is not . 
ott @ penal. provision... While it is: not. important to the questions presented: in this opinion - iy 
">. it should ‘be noted that section 2 applies to all persons employed in administrative posi- =. |. 
. tions, irrespective of the branch of. the Federal Government, whereas ‘section 9 is'confined .-- 
. to’ employees of the executive branch. ~Bee- ‘Department of J ustice Circular e bee, issued Ms 
a _, August 10,. 1939.  * <i . Re a a | 


| 4 Note 3, supra; : 48- U. Ss: ‘G sec, 546. 


a _ 18 See, €.g.,: Session Laws of Hawaii, 1939, Chap. 2678, which made: general appropria- 
eS tions for the biennial Period ended. June 30, 1941. | : : 
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“the executive eal of the ‘Federal ‘Government, e within: che tela: - 
ing of section 9(a);. ‘and hence’ that they” ‘are. not. subject. to the ae 


3 “prohibitions bart political activity ‘imposed « on. 1, those. classes of es 
Persons. ag ee a ee ee ee 
The question remains, howevee. whether clues 2) 6f pection gu ae: 


oS Saad section | 12( a) may. be ‘applicable to any of the Territorial officers . : gh 


Sg Or employees, in view of section 19, which defines “State” to include. _ 
“Territory.” The Director of the Territorial Social Security Depart- a 


Ea ment, “who: shall’ ‘be. appointed 1 in the manner. prescribed. by * 


Se OF oe. 


“section 80 of the Organic Act?17 clearly seems tobe an officer. whose ° a 


‘political activities are proscribed by these provisions, by reason of his © 


ie identity with the ] program of the F Federal Social Security Act,8 which . | 


~ extends to Hawaii 3° and which has been’ comprehensively imple- 


= : mented. by local legislation.?® J therefore conclude that. eo — is : 
“employed in. [an] administrative: position by [a] State ein 


connection with. [an] activity. which is financed 3 in whole: or in put by 


ae loans or’ grants made by the. United States,” that-this is his “principal | * : ey 
bar atest employment, and that he therefore i is ih ad ect: to all of the Pelee =e 
— am sections 2 and 12(a) of the Hatch Act. ae ie 


Whether there may be’ other Territorial’ éfiiders. or. " sinipleiyes to = 


Pe whom sections 2 and 12(a) apply is not: definitely’ disclosed by the. : : 7 
file submitted. Tt can only’ be observed that none of such ‘persons. IB Te 
| subj ect to the provisions of these sections unless his situation is similar || 


to that of the Director of the Territorial Social Security Department 


in that. his employment’ is in connection’ with a federally financed = 


ae activity, a question. which may. be determined, if nee 2 the he 


. showing of complete: facts in particular | instances.? Pare aed 
In summary, it is my opinion that— | Pe ee ete 


- (Qi). The Governor and. the Secretary. of the ‘eeitory a - Hawaii: ms | | 
, each i 1s employed in.an “administrative position, by. the. United States pe 


; and both therefore. are subj ect to the prohibition i in section 2 of the 


| ‘Hatch Act. against: the use of official authority or influence for the. = - _ 
purpose of. interfering w with or r affecting certain nominations and elec — 
Pee: tions; _ cafe - | A eae 


a “ws See notes 5 ana 18, supra. eh 
17 Session Laws of Hawaii, 1939, Chap. 2594, sec. ae fe 
38 Act of August 14, 1935 (49. Stat. 635, 42 U.. 8 c “sees, “301 ot ; 80H.) 


“9+ 39 Thid., sec. 1301 (a); 


20 Session Laws of Hawaii, 1939, Chap. 259A. 


-. #8 “Under the language of the statute, the determination of persons or eigeeee of persons 5 Peat 
“at subject. to. its provisions’ will turn, in a great. ‘many instances, on the facts in. the Ppar- 
=, ticular cases, A complete classification. of. State or local officers. or employees within the. oa 
-. scope of the. statute As, of course, impossible.” (Paragraph: 5, _ Civil. Seryice Commission me te 
Form. .1236A, issued. September 18, 1940.). .See also, Starr, The- Hatch Act—An Inter cee 


ae 30° aoe Municipal. Review, 418, 428 (1941). 


voy : 
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“@y The Cover. and: the. ‘selaiaity a are ‘not enol! dn ‘dhe Eo ss 
= “executive branch of the Federal Government,” 2 and therefore are »sub- ne 
ie ject to none of the provisions of section 9; ie 
| (8): The Director. of the Territorial Social “Security. Department, ae 


_ .by reason.of his connection with a. federally. financed ade is sub- a | 


e : ject to: all of the prohibitions i in sections 2 and 12(a) 3. : 


(4). Ne one of the remaining Territorial officers and employees, ins * 


ae ee shown to be employed in ‘connection: with a federally. financed oo een 


- ; 2 nots is pribject. to ¢ ey of the ee visions. of the Hateh Act... 


“Approved: 
: ABE. ere be 
Under Seoretar ny. 
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ee Cratms AGAINST Usrrep ‘Srarms—Pyormwry ‘Dancacn—FLooptg—Measune OF oo 
a LraBiciry. . ae 2 ee as | a , 


- Liabhity of ‘the Governmént for’ damage. to privately owned preverey. Aooaea — 5 . 
Ry its irrigation. works is not. that of an insurer. but is to. be. ‘determined. i 


according to the. degree. of. care requir ed: of ordinarily prudent and careful . 
| private. individuals in. like circumstances. ee ee ee 


= Crarms AGAINST. Unrrep: Srares—Proverry. Dancaes—PLoopnve-—Naotsasives-— oie ee 


~AcT. OF Gop. ee 


Claims for damage resulting: from | a. - flood, of: ‘such: unprecedented volume. Co : 


to constitute it an act.of God, for whieh the Government is: not liable, 


~‘eannot- -successfully ' be’ asserted. on. the. ground. of negligence in failure: 10°23 ep} 
construct a detention reservoir - of sufticient volume: to _epeund URDTECE = ie ee 


dented and. unforeseeable. flood waters. , 


7 | Garpwar, Solicitor + ‘7 


Certain. Indians. oe the Vine. Tadina esrvauioll: es ‘lies Sg a 


et eau of Indian Affairs, have filed claims totaling $4, 615. 25 ageiiist oe 


ee the United. States for compensation for damage to their allotments i. 


. resulting from flooding alleged to have been. caused. by: breaks which ? : | 


rr occurred 3 1D the’ banks ‘of. the Yuma. Main: Canal and: the Detention — - ‘ 

ds Reservoir on: September: 5, 1939.. The claims repr esent only the. por- . be 

tion. of the. damage suffered by Indians on the Reservation Division ~ 

— of the. project, which 3 is on the California side of the. Colorado River. Nene 
~The total. damage resulting from the flood, including that suffered by pe ae” 


_ > white occupants: of the Bard. Irrigation. District, which is on the - 


ae, -Atizona, side. of the - River, is. estimated: at he 000. The’ cage ee 23 


Go aa: 398 ‘ 2 ; DECISIONS OF THE | DEPARTMENT OF. THE INTERIOR “1581, sD. = 


: “whethet the tiene sabenitied i in \ behalf of ‘dis iadians either ‘should: J 
be paid. under the provisions: of the Interior Department Appropria-. eye ee 


tion Act, 1943 (56 Stat. 506), relative to. compensation for damages _ 
-... caused by irrigation works, or. should be allowed and certified to the. 


| “Congress under the act of December 28, 1922 (42. Stat. 1066, 81 U. Ss C. ade 7 


Bee, 215), has been. submitted to me for. opinion. 


_.. It is my opinion that the Department is without aisthoriiy: to give | 
. favorable consideration to. the claims under either of these acts. : 


The property of the claimants is within that part of the Meee we 


. tion Division of the Yuma Trrigation Project lying” in Imperial 
-- County, in the southeastern corner of. California. The area, which 


is: gener ally known as the Salton Sea region, is physiographically : fe 


Pie unique in many respects. - (See Appendix II.)*, Because of this fact as 


oe : unexpected torrential rains and. “flash” floods. are not uncommon to - 
any the region. (See Appendix. III.) 


The Yuma Canal skirts the foot of the bench or mesa: beacon the 


| . Cargo Muchacho Mountain Range and: the lowlands bordering the . 


Colorado River. Picacho, Unnamed, and Bee Washes are prominent 


“among many washes whisk drain the. high mesa lands, The Yuma ~ : , 


. Canal crosses Unnamed Wash by contour location on the alluvial fan 
some distance below the wash outlet. The All-American Canal, located - 
approximately 22 feet higher than the Yuma Canal, ‘crosses. the wash = 
near its outlet. gs a a ae 


ue sadenees upon the eee of which the: siniwis must be deter- . 


7 mined is contained in statements from. representatives of the Bureau. 
of Reclamation, the Yuma County Water Users Association, and 
the Bureau of. Indian Affairs. (See Appendix I.) The. following | 
factual circumstances appear to be uncontroverted : ms 


On September 4, 5, and 6, 1989,:a rainstorm. of auprecsdentod pro- 
portions (hopes tier referred to as the 1939 flood). visited the area 
of the Yuma Irrigation, Project. The storm. was admittedly much — 


worse than. previous storms which had visited the same area in 1926, 
1982, and 1937. At the time of the construction of the Yuma De- 
tention - Canal rainstorms of floodlike. proportion were known to’ — 

the area. In 1925, in recognition of this fact, the Bureau of Reclama- 
tion ‘constructed | certain. protective works, including: conduits to 7 
carry the flood waters from Picacho and Unnanied Washes across . 


- the Yuma Main. Canal. into the Detention Reservoir, located’ at the | ee 


sar ed . outlet oF the washes, Tt ast that: no definite information was: 


* # Appendices refetred to in ‘this opinion 2 may be found j in. the files of . the Solicitor's poe 


a 


Office. Paarl 


a B07) GOVERNMENT LIABILITY FOR DAMAGE BY FLOODS Rect ee 


April. 5, 1948 


tins oF ia 


“As a result ae a. “flood i in “1926, “hie: ‘capacity OF hes reservoir was - 

; increased. approximately : Ob percent. by constructing | the embankments 1? ae 

two feet higher. A concrete diaphragm yy inches thick also was 
built throughout. ‘the full height. of the fill, and extending. 4-to 5 

feet vertically. into the natural ground, as an. additional precaution es 

against rodents. (See. Appendix Ii. )e! The reservoir failed, after’ _ 


"Bi phe arailebla : as to. hes run- off of the washes bat that ‘the: reservoir. was: MSS ae 
oa constructed in accordance with the best engineering practices and! 22. 
on the basis of the best: available information. with a-capacity when 
foe full of: approximately. 1,500. acre-feet. The. construction. of thee: a, 
“reservoir is stated by. the Bureau of Reclamation not ‘to have. been - Oo aad ak 
for the purpose of storing water permanently, but forthe temporary, 
_ detention and later or derly: discharge, through appurtenant draingge 
a ‘work, of flood waters from. the washes: mentioned. ee bina) oe ao 


hae is” ‘reported to have been an. extraordinary. rainstorm, on - 


- October 10,1932, because of gopher holes which developed at. its 


outside toe, despite the diaphragm precaution, almost. at the same 


that the Picacho and. Unnamed ‘Washes: flooded. approximately the 


- game area prior to their. control by the Detention Reservoir, that the . 
building | of the control works. had little or.no effect: upon: the course ee 
flood. waters would. take. Af the, works: failed, other: than a benefit to 
some lands and little, if any, detriment to others, and therefore took - © 
_. the position.t that since the location of. the washes was.an act of nature; ee Fe 
-_ and rainstorms. were the result, of an atmospheric: disturbance, both eae , 
oe beyond the control of the Bureau of Reclamation, the Bureau. should ee ig: 
not be. held. responsible for damage resulting. therefrom. This posi- : 
* tion ‘was affirmed in an. opinion of the “Acting Solicitor, approved: : > 
he ee" February 20, 1939. (M. 30088), ‘rejecting claims for damages which . ep OR 
°c were filed as the ‘result of a flood in’ 1937 (see Appendix III), - 
ae wherein. it. was concluded. that, the irrigation. work “did not. increase a Seo 
the burden on claimants’ Jands becarise. such. work captured & parts 
of the flood waters. and decreased the damages. that the claimants ee ae 
might have sustained.” eS okey 
With: ‘regard to the 1939. flood, ‘the. eatin subuiitied. at the a ce 
me: present claims discloses that according to reports from the United ae. Ee a 
. States Weather Bureau at Yuma, Arizona, a total precipitation of = 
oe oa 4. 45: inches occurred adurinig the 3- seday — of the sia 2. 17 inches er 


“time that. the force of the rainstorm struck. In connection with that 7 
incident, the District. Counsel of the Bureai of Reclamation. stated ss 


es 400 ey DECISIONS OF THE DEPARTMENT: OF THE INTERIOR | 1881, Do 


oe ‘falling bee a 14p-hour petiod’ a on 5: Septembad 4, Water + was. ea bie 
charged from all of a number of washes of varying sizes, but, mainly 7 
es from. the Picacho, the Unnamed, and the Bee Washes. These waters. 
conver ged upon the All-American Canal and the Yuma Main Canal eg 
a and. Detention Reservoir, asa result. of which a break occurred. Ins 32 
the. All- American Canal .in the Bee Wash area, | numerous breaks 
occurred in ‘the banks of the: Yuma. Main Canal, a break: occurred ts 
“in the bank and numerous br eaks occurred in the dikes of the De 
a2 tention. Reservoir. It appears from the reports and maps. submitted i re 
ae _ that Bee Wash, which is to the southwest and below Picacho and ae 
3 3s ‘Unnamed Washes, broke through the banks of the All-American — 
a one, Canal and. carried considerable debris, consisting mainly or sand and | mee 
- gravel, into the Yuma Main Canal, damming it. completely and -, 
causing it. to. break its banks a. a point 1,000 feet upstream in the => 
ae. NW1,NEY,. sec. 11, T. 16 S., a 22 Fi. The main break-was 118 
feet. wide and 29 feet deep: Tt is reported that there, were breaks 
‘ near Station 290; in the SW, sec. 28, at Station 997, in the NW, ae 
> see. 32, all above Unnamed Wash, numerous Scitional small breaks 
| and. a larger break in the canal’s banks’ just above. the ‘Detention. ie 


en . Reservoir, and a break in the bank of the Detention Reservoir. in: - 


ve tbe S814 sec. 81, all in T.15 S., R. 23 E., and within the drainage 
~~ area of that wash. It also is reported that a large part of the water 
which flooded the project lands originated in “the Picacho. Wash ae 
a watershed, but that. very. little water flowed into. the project, canal me te 
mes fre om this: source Since the main. canal ‘siphon (flood. overshoot) ape 
es parently. carried the flood flow into the Detention Reservoir... The 
_— latter action. resulted. 1 in almost complete destruction. of the: reservoir a 
_ dikes which. failed at eight points shortly. after being overtopped Boas 
° for.a distance of nearly a half mile. A part. of the water from the 
se Unnamed Wash also entered the Detention Reservoir. ‘The greater Pore 
a portion of the flow, however, after destroying training dykes adjacent. = 
ae” ALO: the siphon structure over. the Yuma. Main Canal appears to have — ori 
Pad entered. the canal, destroying both banks above. the structure. The | a 
—, Main Canal. ‘was overtopped between. the Picacho ‘Wash. and. Un- an 
named Wash siphons, causing severe erosion. and numerous ‘small | o2, 
breaks: . Several. bad breaks caused the partial. destruction of con- ae 
ed siderable. embankment upstream. - Six of the breaks varied, ‘from - *- 
ae -80 to. 147 feet wide and generally were more than 20 feet deep. ‘The a 
aes record. discloses that the rainstorm. struck suddenly and that when ae 
: ie it became evident that a flood ‘was. impending, Bureau of Reclama- > 
3 tion Personnel ateampted to allsy, its force by telephoning the 6 patrol We ee & 


gee 


a st struct: him t to cut the ne out of the canal. Because of the fact that . . oe 


: a” ‘Main ¢ Canal, 
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; ae talephones service. was. s Giariptsd by ‘the’ aces the’ ‘Satial ‘hid — a 


| . es “broken. before the word reached the. foreman. The water. ‘accordingly a - oy e 
was not cut out until 3:30.a.m;, ‘Damage caused by the flood waters. 


7 required Ho a work over a - distance: of Bas miles « on. the. > Yuma oe a 





BEE ge SEAS cs MN Sar beara tarred wey rte ws Meet gh Reda. eye ee be aa ho Set nas a Se ae al gen ele a . . Teed 
a eae eek oe i ae oP ge Cua Boating) or Od agg ig cPeat OG, SE ew eet ares 27484, : . 
a ee ag Tate “ID, “oo ae ee EE Ait wat Cee eg a Gg et Ee ¢ Ft la ah Oe 


_The Interior Department Appropriation Act, 1943. 3 (58 Stat. 506), oe 


—_ ~appropr iated. funds for the payment, of. damages caused, to the owners. . oe - =: 10 
aoe OU: lands: or. other. private: property. of any kind. by. reason: cof: the po 
ee operations of the United: States, ‘its. officers or. employees, ins thes ee oe 


Survey, construction, operation, or: maintenance. of irrigation. works. 


a | a Substantially identical provisions have’ appeared in. the. appr opria: ~ . 
tion acts for the Department. for the last: 26 years. ~The Comptroller 


- General ‘has held ‘that to warrant “recovery under’ these: provisions __ . 


. the damage must result: from a ‘dérect act of the United States, its 


- officers or employees, : ‘inv which: the: element: of. negligence: does: not’ a = 
appear. (Decision of’ the Comptroller: ‘General; A-45268;‘rendered 


, October 29, 1982.) “Aside froma general imputation ‘of negligence 


. a (hareiistter. discussed) on’ ‘the part of the’ Bureau of Reclamation, 


the’ basis upon which’ the present claitns. are filed appears: to be:re- 
flected in’ the statements of three Bureau of Indian Affairs employees, 
Director of Irrigation: ACL: Wathen; ‘Superintendent C. Hy Gensler, 
and Extension Agent: Donald Gordon. Irrigation Director Wathen 
observes that “In: view: ‘of. the: ‘recurrence of ‘these: breaks ‘andthe — 
- flooding’ ‘of Indian’ lands: it would appear: that ‘there. might: be. a 
chance’ of showing that the: ‘Government: should: by this time be able 
0 determine more accurately the character and: extent. ‘of construc: 


-. tion. necessary to protect the: landowners.” ‘It doesnot appear, chow: 
La ever, that the. Government, was: ‘charged with’ affirmative action look- - 


: ing: toward the protection ‘of landowners. Extension: Agent. Gordon - a 


ie ~ states that certain lands: near ‘the drainage outlet: were flooded: by... JE 


waters - backing: ‘up because’ “the | drainage ‘outlet’ consists: of two. - io : 2 
“3 oe 5 tte openings. which are’ inadequate to. ‘handle a flood of: much: 3: 0:/ 


ee smaller proportions than: the one just. experienced. Tt would'ap: oe 


a pear, however, that'even though it could have. been’ ‘shown: that. ae 


ae under ordinary © ‘circumstances the: ‘Bureau’. of ‘Reclamation: wag af 
ee chargeable . with responsibility . ‘for. the maintenance of adequate = 
openings, the nature. of..the. 1939 flood. very. probably would have: _ ane 
ae precluded . responsibility for. damage. in. that: instance, since it is. ao : 
«. shown that the water table of the entire area’ was upset by the flooded. 8 


: ee ‘icon of the Colorado, River as. a result of the: storm.» Sot e fo oak, 





See 


«fall, The questions remaining for consideration. are, in view. of these oe 
| acknowledged facts, whether:the flood which caused the damage prox- | ey 
imately resulted from. negligence. on the part of the Bureau of Recla- - 
-. mation, whether the storm was in fact.of so extraordinary nature as to 
. constitute the resulting flood an act of God, beyond the control of 
the Bureau of. Reclamation, and. for. the consequences of which it, 
_ ~ ~-eould not be held liable, or whether despite. the fact that it was an 
act of :God, -concurring: negligence. of the Bureau of: Reclamation _ Fi 
“." eombined. with that act to.cause the damage: complained. of. On the , 
oe general question of the: liability. of the owner. of an. irrigation ‘works, oe 
Hoe. ts: stated i in Wiel « on. . Waiter. fae, (84. ie 1011), section. 462, ao ~ 


8 402 "DECISIONS ¢ or THE DEPARTMENT OF THE INTERIOR. “188 I. DB: ane 


Gee floods wee ae Picacho; “Wiamed, Ana Bee ‘Washea’s were “Gn bad as 

> repair at the time of the flood on. September 4, 5, and 6, 1939,” and 

that “the. reservoir was about filled up with sand and silt, leaving a ye 

no space for the flood water storage, and to my knowledge, no repair =< 

work had. been done recently on the retaining walls.” None of the | 

ee foregoing statements is sufficient to. ‘support. a finding that: the proxi-. oe 

~ mate cause of the. damage. sustained was an omission or a direct | 

- nonnegligent act of commission ‘on the. part. of: officers: or employees el 
of the Bureau. in’ ‘the construction, operation, or maintenance of the.” 

' > reservoir and irrigation works. : The provisions of ‘the appropriation’ 
— act, ge accordingly a1 are enot applicable. AP al oe 


: “a he a act oe Dee aber 28, 1992 (42 Stat: 1086, 31 v. 5. Ch sec. wa : 
ehh confers upon the head: of each department and establishment.3 inbehalf 
_ of the Government of the United States the authority to. consider any oe 
Be: claim on: account of. damages. to.or the. loss: of privately . owned. prop: - 
erty where the amount of the. claim, does not exceed $1,000, caused by 
the negligence’ of any. officer or employee of the Government. acting 
a within.the scope of his employment. ‘The record. contains uncontro- vor 
--werted evidence of the fact that the September 4. to 6, 1939, storm. was. - 
the worst that had. ever struck the vicinity of the Yuma. Irrigation an 


Project, as.to both the. amount and the periodic: intensity, of the-rain- — 


| : | . follows: 


i due. care; “there. peing no. liability for such extraordinary floods as would by, seal 
oe ‘surprise caution, but. being liable. where the floods were periodical - or might __ 
. - have. been anticipated. “There is no. liability for damage from floods ‘that. could | | 
i ‘not: be anticipated, or from rainstorms of such. unusual. severity. as: to. surprise Bee 
.-- eaution. A flood resulting from-an- unprecedented rainstorm causes no liability,  . - 
aah but floods that are of periodical occurrence must. be. guarded against ‘by. the. 
.-. ditchowner, as it is possible to take precautions against floods of that kind, | 
(Salton Sea. Cases, 172 F. 820; Turner v. Tuolumne ete. Oo., 25 Cal. 807, i ee 


“Where. the overflow. resvlte: from: a "flood: it. ‘is. still. a. question: at. a 


Mort. Min. ‘Rep. lor; Ohidester vw Consolidated Ditoh: Co. 58 Cal. 197.) 


| — aon = GOVERNMENT 1 LIABILITY. FOR DAMAGE BY FLOODS - 403 : “eee 
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ae fie ise: case y clied the. ‘court says: “The injury. complained ‘of. gorured in na a 


~séason of: high water caused ‘py the melting” of. the snow on the mountains . - 


~ - above. — ‘The: overflow 80. eaused' is periodical, and may be, and ‘18, : anticipated _ 2s aear 


by. all: ‘persons ‘inhabiting. the regions’ where: the: alleged damage’ occurred. ‘The: ofS 


: ; ee obligation. rested. ‘on defendant. to. keep the banks of its canal. in. repair. Tt. | ve | 
ho wos was bound. to: use ordinary. diligence. for this purpose. . The: diligence - required, loa a 


however, must be commensurate with the. duty, and the: duty is that. ordinarily ° 14 . 


a? ‘employed by” a prudent business. man - when dealing with - his” own. affairs under. ae noes 


the « circumstances which’ ‘surround him’ and call. ‘his mind and’ energy into = 
action.” ea eae nee road oe Go ee : es Wee, oe cee fi 


Pee ea oe ak “Le Bre aa a Gah 


~The California ne applicable i in: the cireumstances of the present : 


. | : “ case is. well. set forth j in Nahlv. Ala Ll Irrigation J District, 28 Calif, t ADP, _ 
888, 187 Pae. 1080 (1918), wherein the court says? 


‘There can, of course, pe no ‘question as to the duty and. obligations fectiie i 7 


“upon the owner of an irrigating ditch in his relations as such with the public = = 
on He must so construct and. maintain it as that, in its. operation, by. the exercise . ae 


he - of reasonable or. ordinary care, no damage ‘will result to others. To him, as = 
ae well: as to. all persons, must obviously be. applied the. principle: that. one: must | 


so use his own property as not to’ injure that of others -*) *) * “He is. : ee ae 
es bound. to-keep-his ditch in. good repair, SO. that. the water. will not: overflow OF en Veet 


i break through its banks and destroy or damage the-lands of other. parties, and Hi : ed 
~~ if, ‘through any fault or neglect. of his. in not properly managing and keeping eas < 
“it in repair, the water does overflow or break through the banks: of the- creek” 


and: injures. or: destroys the land or property. of others, the law will hold’ him» cae 


responsible therefor. | Richardson v. Kier, 34: Cal, 68,,74,.91 Am, Dec. 681. But ©. = 


he is not an: insurer: against all damages. arising from his: -ditches,. but is liable est Se he 


~ -when ‘negligent in-the’ construction,. maintenance, and ‘operation: thereof, He 
| is, in other words, ‘required to exercise: reasonable. or ordinary care only ins i 


a the construction, maintenance, and. operation. of his ‘ditches... 3 Current: Law, | 


— —p, 1125, nétes 106 and 110; ‘King v. Miles. City: Irrigating Co., 16 Mont. 463,410 
Pac. 431,.50 Am, St. Rep. 506;-Chidester v. Consolidated Ditch Co., 59: Cab a os 
—. Grand Valley Irrigation. Co.. v. Pitzer,.14 Colo.: App: 123, 59 Pae.: 420; Wiel. OW) «es. 
Water: Rights in the Western States (2d -Ed. ); pp. 256, 257. Nor isa ditch,  ¢.... 
or canal owner. responsible for that which | is ‘solely the result. of the ‘act of. 


God, or inevitable accident: It is only when human agency is ‘combined with SP 


the act of God. and neglect occurs in the employment of such’ agency that'a 


- 2 2 liability. for. damage: results" from. ‘such. neglect. Polack v. -Pioche, 35: Cal. 416, — 


95 Am. Dec. 115; Chidester v. Consolidated Ditch’ Co., 59: Cal. 197,202; Proctor, 


So Jennings, 6 Nev. 83, 88-90, 38 Am. “Rep. 240; Jordan ve Mount Pleasant, 15 ae : 
‘Utah, 449, 49 Pace; 746; Lisonbee. ve “Monroe Irrigation Co., 18 Utah. 843, 54 Pac. | : 


2 1009; 72° Am: St. “Rep. ‘184, 786; Mathews. ve Kinsell, 41 Cal: 512; ‘monographic’- aan Byars 
a note. to ‘MeCoy.v. ‘Danley, 5T: Am. Dec. :690,: 691; ‘McKeé Vv, Delaware, ete., ee re aoe 
ee 125. N. X. 353,26 N. EE 305, 21 Am. St. Rep.. 740, and. note. | 


There i is authority for holding that rainstorms esting in floc Pee 


| ne recurring with increased. volume, even at. greater intervals: than was *< 


_ the case with regard to. the 19389 flood, may not be considered acts of - aoe 4 
- God. In Rikland v. Casey (CG. 6 “ALY, 1920), 266 Fed. 821, cert.den. | 


. ie U. Ss. 652, 41 ree Ct. j Reps ‘149, 65 5D. ed. 458, ater  Feviewing a eo 


es . : 


or 404,” "DECISIONS. OF THB DEPARTMENT on: THE INTERIOR | 1581. D. ». 8: 


oe “@sdigtons of etliee courts at's some 9 lengt, ae court ald that recurring ener 


ae . rainstorms resulting i in floods of + increasing | volume were not acts of. . 
God... The: court, said the floods were ‘not: usual ‘and. ordinary, but | 


"they. were unusual, and. beyond. ordinary,— —1.6., _extraordinary;—and- ae 


aa yet it is just’ as certain that: like rainfalls will occur’ in the future'as) . _ 
itis that the same laws of nature by which they are pr oduced, and. 
mn 2 the same conditions tobe affected by those laws will continue to exist. 
in the future as they have in the past.” In. the Z Eikland case, as well . 
as those reviewed by the court ‘In its: decision; however, “there: were: | 


| ~ involved well-defined water courses, continually. utilized. Here there eae 
_. Was no: ~well- defined flowing stream: | Instead; the waters converging: Pee 
“2 Wpon the. irrigation works. were the result, of sudden; torrential rain~ 
~ storms, in the form of “flash” floods, resulting from cloudburst-like . eats 
ee 2 Ge pr ecipitations which broke: without. warning in the mountains. The. 


waters descended rapidly. ‘into -canyon- -lilke | depressions _ inown ‘as heer’ 


ae te ‘washes, 3. gaining | momentum. as. they descended. over smooth, under- 


- o lying. strata, eroded. by. the. previous. movements of waters. downward - 
_. to the Colorado River. Because of the great variance in the physio- _ 


7s ae -graphic. features involved, the holding i in the Fikland case would be. - > 
net ‘inapplicable to the 1939° flood: as constituting an insurer’ ’S liability, an 
*. to which the United States, 1s ‘not held. Louisiana yy. Mf foAdon,. 234 |. 


ce —U: S, 627. (1914)... o oe 
oe? With: regard to thes statement tof Tidian ‘Aion Gordonii supra, ase ae 
Ph, though it were ‘to be. held. that the Bureau of Reclamation was Te: Pad 


e Bo a ‘sponsible for maintaining adequate | openings,. the extraordinary, clr- _ fe 
-. -eumstances of the present’ case would appear. to preclude. liability for a 


kis ., damages, for it is shown that: the. entire. countryside: Was subjected. | 
to flood: conditions by. the. storm and that “the Colorado. was at flood. 


| stage * * *” so that’ “this water from the’ canal breaks. which had be 


| entered. the California, main drain. could not escape. readily into the. ass 


a river” because of. the consequent, naising of the. water ee in. the a s 


ae entire. area along 4 the: river. , | oe a 

ee. “The statement of Tvidibin® Superintendent Geisler, supra, FS a a 
es effect that the control works for the prevention of floods from Picacho, 

oo Unnamed, and Bee Washes were in bad repair : at the time of the flood; 

3 that. the reservoir was nearly filled up with sand and silt, leaving no’. 
space. for flood. water: storage, and: that to his knowledge no repair. 
work had been done: recently’ on™ the retaining walls is entitled to 

3 _weight.: Assuming, however, : without so holding, that the. Superin- a 


ye tendent’s statements were sufficient to establish a certain degree of . 


4 negligence i in. the. maintenance of the. control works and reservoir, in. *. 
view of all of the. facts and circumstances: of the present. case such: — | 
as negligence would appear to, be too microscopic to be deemed a a DION ae, 


» April 5 1948 


pee pinion cause af ic ce cee of itself 0 or in ilomb as ion mth eae 


fe : forces. - Concurring negligence, in order to. create: liability, must be 
a “shown to have been ‘in itself a real, producing « cause of: the damage. 


a Perkins v. Vermont Hydro- Electric. Conportsion,. 106 Vt. 867, ATT 


| Ath 681 (1934)... 


~The record reflects dhBaughout peeine that the ] Riou of oe 


a iamation should be -held: responsible for damages. resulting from the . 


1939 flood because: the ‘previous floods. constituted. notice to it that the 


= he + Detention Reservoir i js. inadequate to: protect against recurring floods.” 
paar » These suggestions; however, appear to overlook. the. repeatedly stated - 
.- fact that the reservoir was neither. constructed nor operated: for. the | 
purpose of protecting against flood waters.” Eventhough it: were 
| conceded, which-it is not; “that the'reservoir was built for the purpose 


ot protecting beneficiaries of the. irrigation. system. from floods, iieke” 


. | “ has been submitted no evidence. to substantiate a conclusion. that the - 
) Bureau of. Reclamation was. Or would be obliged to guarantee, by in-. 


creasing its.size or otherwise. altering the reservoir, . against, unipnece” 
dented floods of constantly i increasing volume. The-case of Piqua v. 
Morris, 98 Ohio St. 42,120 N. E. 300 (1918), involving : a somewhat 


tod similar set of. circumstances, | 1s peculiarly applicable here. In that 
ey case the court said: Se oe -auak ee ae 


. From.a careful consideration - of this record; ‘in. eoanetion with, the conceal 


i Knowledge concerning. this extraordinary: flood, we think. that the: jury. Were |. - 


convinced’ that the’ flood itself was the sole cause of. the injury. complained of, 
and that: it could not have. been prevented by. the doing of any of the. things 
suggested... ued ta 

- An‘apt illustration. which ‘has ‘been damgestaa: is: that if a ‘river levee. Had 
7 been maintained at the. height : of, 10: feet, and: the custodians: of the levee had 
been. warned that flood. waters. might require. a levee 16 feet: in . height, | ani. 
they neglected to So: increase. the height of. the levee, and an unprecedented _ 
| flood should ensue, during which. it should: appear that.a levee 26 feet in: height 


- would not’ ‘have » held the flood waters, the parties responsible for the levee 
~ would ‘not: be. Jiable for negligence: in failing. to: maintain a 16-foot levee, when | | 
Poi 00s 26-foot. levee would. have been: unavailing. a Bk Viera —— 


_. See also Cook v. Minneapolis, ‘St. P. & s. Ste. M: R. 005 98 5 Wis. out, 


| ee N. W. 561 (1898) ; 88 Am. Tur, Negligence, sec. 65. - | 
I . Applicable. also is the. holding i in Cole v: Shel Pace Corpo 


| ration, 149. Kans. 25, 86 P. (2d) 740° (1989), wherein the court said:. 


~The record ‘fails. to disclose plaintiff's: cr ops: ‘would. ‘not. have. been. damaged 


: a that they: would not have been. damaged. to. the same’ extent except for. the 
oo str uctures themselves or ‘the ‘Structures..as. maintained. - ei fact we. think the 
record. discloses. the’ damage “oceurred independent of the. structures as. main- 
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a 


tained. That ‘being. true there could be no recovery even: though it. were. con- o we 


ceded, which it. is “not; that defendant ' had been negligent’ in’ ‘the. erection, or. eae 
hap auc of ‘the: ‘structures. See essay on “The” Proximate’ Conse tees © a ee ae 


a . 
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a. of an “Act” by. ‘Joseph. H. Bealé ‘in Selected 1 Essays on. ‘the Law of ‘Torts by. a’ 
ea Harvard ‘Law . Review: Association, page 734; Restatement, - Torts, séction- ee 
_-.  482(1), Comments on Sec. 1, and illustrations No.2; Perkins v::Vermont Hydro- -— tcp 
. Blectrie Corp., 106 Vt. 867,177 A. 681; Ford v. Trident. Fisheries Co, 282 — 
Mass. 400, 122 N. E. 389 ; City of Piqua-v. Morris, 98 Ohio St. 42, 120 N.-B. 


300, 7 A. L. Ry 129; Sowles. Ve Moore, 65. Vt. 322, 26 A. 629, 21 L. R. A. ‘123. 


injury. i 


“One guilty “t hestipened | is 3 liable for all. injurious consequences flowing ‘from: 7s | 


“In the Perkins case, supra, it was. held: “Except. where there are joint:tort- 
_ | feasors, tort cannot be considered legal cause, of damage. if such . damage would = 
~~ have occurred: had tort. never been. committed; ‘rule. Deing that in: order: to ens 
justify recovery. negligence must form what is usually called ‘proximate cause, 
+ but: which. may. more. Pov eal be termed efficient and Sel cause - by | 


his ne gligence, until | diverted. by. intervention’ of- some efficient cause making é ” 


. ‘injury: its: own,: or. until force ‘get in: motion ‘by negligent. act or omission’ has 


ee re 80 far spent. itself. as to be. too. small for law's notice.” fay, 


pee review- of ‘all of. the évidetice available etabliehes that he 1939 


“flood: was ‘unprecedented i in both force and volume. Even though the . 


- irrigation canals and reservoir of the Yuma Project had been in the ~ 
best state: of repair at the time, the damage. inflicted by the flood: 
--waters nevertheless. would have resulted. Cf. United States v. Sponen- - 
barger, 308 U. S. 256, 265-266 (1989) ; Danforth v- United States, 
308 U. S. 271, 279, 286° (1989). If the canals and reservoir of the. 


‘Yuma Préj ect, were in disrepair, and if there were negligence on the 
_ part of the Bureau of Reclamation, this disrepair and negligence in 


- no way served to increase the: damage caused: and would not, there- | 


‘fore, warrant a finding of concurring negligence so as to. ‘ren dér. the 


i 


Bureau liable. In these circumstances there is no occasion to deter : 


mine whether the canals and reservoir were in a state of disrepair or 
whether the ‘conduct of the: Bureau ‘of Reclamation employees was 


- guch. that’ a causal relation: between it: and the. damage would have , 


permitted recovery under the 1922 act, supra. 


-- In conelusion, it is my opinion that the damage for which, recovery 
is. sought was caused neither by an.omission nor by.-a direct -act.of 
- commission on the part. of an officer or employee’ of the Government — oe 
- in the survey, construction, operation and maintenance of the irriga- ee 
‘tion works, recovery for which i is provided by the appropriation. act,: 
- supra, nor by negligence, recovery for which is provided by the 1929 


act, supra. The 1939 flood, as the result of which recovery. of dam- 


| : liable. ‘The claims. 3. agoondingly should be: ol jected. 


Approved: 4 
_ Harotp - "ioe 


- Seoretary of the Interior. big UE” Lae oe ae “ - 7 a oe . 3 


a ages i is sought, was caused. by vis Major, an act. of God, over which the : . ; 
a Government had no control and for which it therefore re sannot be held - 


: -_ 


—, 


"APPLICABILITY OF THE “HATCH. ACT” TO. OFFICERS: AND 
_ EMPLOYEES OF THE TERRITORY oF ALASKA 


“Opinion, April a 1948 


oe, aie ae iam aaa ime nceaeee : AQT 


-Feperan, ‘Hhcrrovineg—-ADMINISTRATIVE Posrriows—GovERNor AND "Smorerasiy, ore _ 


‘Teretrory—Porrrrar, Activiry—Szcrion: 2 ‘OF ‘Hatrce Act. fe 


- Since the’ “Governor. and: the Secretary. of. the ‘Territory. of ‘Alaska. “aie. a Tae 
a appointed by the President, by and with the advice and ‘consent of the “20: 
oi Senate, and since: their salaries. are paid from the Federal ‘Treasury, they . ice 
must. be regarded as employed. i in: “administrative” positions “by: the: United Pe 
“States” and hence subject to. the. prohibition :in: section. 2.of the Hatch Act 


. against” the “use of “official. authority: for the purpose of: ‘interfering. -with, 


or affecting, the election or the nomination. of any candidate. for. the. office | 
of Pr esident, Vice President, Presidential elector, Member of the: Senate, . 


‘Member of. the House of Representatives, ‘or Delegate or Resident come 
~. missioner from any Territory. or. insular possession.” ee 


FEDERAL EmpLoyaes—EXECUTIVE BRANCH—GOVERNOR AND SucreTaRY: ‘OF ‘Tami | 


- “TORY-~-POLITICAL Acriyiry—SEction 9(a)- or HarcH Act. 


The Governor and the Secretary of the Territory. of Alaska, while eave 


in the executive branch, ‘are not to be regarded as. employed in the execu- 
. tive branch of the Federal Government, within the. meaning of section 9(a) 
of the Hatch Act,. forbidding officers. and employees thereof: to use. “official 
authority or influence for the purpose of interfering with an election or 


- affecting the result: thereof, ” or to take “any active part in: political man- 


agement or in. political. campaigns,” :since (1) the context of the . entire 
section reflects. an. intention to exclude policy-making positions, and ; (2) 


reference to subsequent . enactments indicates’ a legislative recognition | that. 


: - Territorial officers theretofore had been | unaffected by the act.’ = ale 


< Garpyer, Solicitor: ss 


| At the: request: of the Gismics of iAlasles, certain: questions con- Bis “ 
~ cerning the. scope of the application: of the Hatch Act! to the Gov- 
-ernor: and the Secretary: of Alaska ‘Raye been! submitted to. this office : ee .-s 


| : for. opinion. . 


— In an opinion approved ‘April 3. 1943 (58 ie D. 390), 8 supra, i Was 020 
called upon to consider similar questions in. ‘connection: with fies es. 
- Governor and the Secretary of Hawaii: ‘In that opinion. it was held, 
es inter alia, (1) that each of. those officers i is. employed i in an- “adminis- | BOP alee, 
trative position by the United States,” and that both therefore.are = 
subject to the prohibition i in section 2 of. the Hatch. Act against. thes. - 
_. use of official authority or influence for the purpose of. interfering 
with or. affecting. certain. nominations and elections, and (2).that = 
_ neither officer is employed “in the executive branch of the Federal 
‘Government, o and therefore that neither j is — ect: to the ——- as 


heen 2 LAet. of yore 2, 1939. (53. Stat. 1147), 2 as. - aihended byt the: “acts: of July. 19, 140, 1 ses a ot 
one oe 767), and March 27, 1942. (0S: aes 176, 181, ae Le . Cc.) “sec, 61 et: f ge.) 


i 


‘ . 
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a of section. 9 of: the Hatch. Act. Boe reasons which will be diecnssed -"* : : 
- . briefly T am: of the: opinion that these conclusions. are equally a 


- applicable to the Governor and the Secretary of Alaska... _ 
- The conclusion. that the Governor ‘and: the Secretary of Hawaii _ 
“are ‘employed in “administrative” positions: “by. the United States,” 


S within the meaning of section 2, was based on the fact that they os 


“are appointed by the President, by. and with the advice and consent 


. of. the Senate,? ‘and the fact. that, their: salaries are paid from the- | | 
. Federal: Treasury? These facts. obtain. also with. Tespect 4 to. ‘the 7. 


= Governor and . the Secretary. of Alaska. 


The conclusion that neither’ the Governor nor tha. Seavey of ; ies 


: Hawaii is employed “in the executive branch. of the Federal Govern: © 


, ~ ment” was. based on:an interpretation. of section 9 which excluded | 


_., those persons: from the scope of.the legislative intention. by. reason - 


é of (iy the dignity of their offices,® and (2) the effect to be given to. : 


the: subsequent. enactment of: sections 12(a). and 19 of. tie Hatch 
: Act; 8 reasons which ¢ appear clearly to be applicable t to the. offices: oe ee 
the Governor. andthe Secretary of Alaska. g jee ate 
Tt. therefore i is my opinion: that—~ a 
ay: The. Governor and. the Se ‘of. ne niarsioey of Mises 


- each is. employed. in. an “administrative position by. the United : 


~ States,” and both therefore are subject: to the prohibition in section 2 — 


of: the: ‘Hatch Act: against. the use of official authority or influence : 
nace for the BEEDOe | of interfering with or allecting. certain. nominations a 
: _ and elections; oe 7 : = - bs 


| (2) The Governor ‘ange ihe Seay are ok eiploned: Gn the ig 
_ executive: branch’ of. the Federal Government,” %, and therefore. are_ : 
= subject to none. of ‘the: ‘Provisions of section: a | were 


Approved: eens 
ADE Fineaas ae ee 
Under Seoretary, y 


“a Sections 66 and 69 of ine Organie Act of Hawaii (act of, April 30, 1900, 31 Stat, 154, ‘ - s 


"48.0.8. C. secs. 531 and 534): 


. 8 See, CBs Interior: Department Appropriation Act, 1943, (act of Tay 2,. 1942, 56 | Stat. as 
7808, 559). 


“4 Act. of June 6, 1900 (31 ‘Stat. 925, 48° U. Ss. ‘Crsec: °62).* Re Se: $1848 (48 U. 8. C -4 
ee, 1454) ; Tnterior Department ApBropridtion Act, ee (act of daly 2, 184) 56 Stat, 


508, 558). 
_--) 8 The: duties cand functions: ‘of the Governor of. Alaska” are defined by section: 2 of the .- 
ad act ‘of June 6, 1900° (31. Stat. 321, 322, ‘48. U. S.C. see. 61).. The- duties . and funetions: © 


of the. Secretary — are defined by” “R.. S. “§ 1844: (48 U.S. Cx sec. 1455), and R. 8. 
&: 1843. (48 U.-85 Qe -8eC.. 1454) provides that. the: Secretary shall act as Governor in case | 
on: the latter’s “death, removal, ‘resignation, or absence.” > 


@It was held that the language of section 12(a), and section 19, which defnba “State” oe 


He SbBe Anélude.“Territory,” : demonstrated ‘a’ ‘recognition | “by =the Congress» that section. 2 had a. ; 
5 not been intended to. ep to aerettorial officers and employes . Pe, ; 


5 we 
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| MEANING oF “RESIDENT FARM. OWNER” AND “RESIDENT 
; ENTRYMAN” 


Opinion, Aprit. 22, 1943 


dae ie a 


Pustic Taner OF. * May 16, 1930—Rusence—Starcrony Consraverios— 7 : . 


-Worps, AND PHRASES: 


: Authority. to sell: lands dehtznatea ander He ack of f May. 25, 1926, as. “tempo- — 


- rarily unproductive: or permanently unproductive, to resident farm. owners 
- and resident entrymen on. Federal: irrigation projects, ‘was given the Secre; 


ae tary by ‘the. act of May 16, 1930. This act: and the. homestead, law are in. 


pari materia and “resident, entryman” means a homestead entryman who. _ oF 
215 actually residing on the land in his. homestead entry, and “resident farm ~ 


ee “owner” means a farm owner who is aoe residing on the farm. he owns. ee 
- Gaxow, Solicitor: Bee rg 


In your [Gominissioner, Biireau. of Reclaination] ‘themozanduin: of = 


| “Mazch 9, you ask me for an interpretation of sections 1 and 2 of. the: aa, 
te act. of May. 16, 1930 (46 Stat. 367, 43 U.S. C. secs. 424 and 4940). 
7 Its appears that Wilbert W.. Dove, owner of farm unit. “D2” of Sec. pes 
19, T. 57 N., R..97 W., 6th P. M., Shoshone Project, Wyoming, has. 
Sinade: application to purchase on tracts adjoining his:present-unit. a Me 
which have been’ designated. for sale under the regulations of May 272s. 
98,1942. Dove left his farm for California about January 7,1940. 


~ He leased the land to his son but retained the house thereon as his | 


home. He went into war work in San Diego and says he has not | 

established residence in California, has never voted: there but votes in. OTS 
_ Wyoming by absentee vote. He states that it was. his intention 1 
benincad and is still his intention, to. return. to his. farm ‘as. soon. as | 


the war is won.” . ee 
‘The pertinent. part of the cited statute is as siollone ee See 
“oTpat : ‘the. ‘Secretary of ; the - Interior, hereinafter. styled. the Saerouy sl 


ae “authorized. ‘in connection. with. Federal irrigation projects to dispose. ie or 


- vacant’ public lands: designated under the Act: of May. 25, 1926, as. temporarily : 


“unproductive or “permanently unproductive. to resident farm owners and: resi- . ee 
. dent: entrymen on Federal irr igeton projects, 1 in 1 accordance with the provisions ee S 


= of this Act. . 


See. 2. “That the Secretary. is. Santhértved to sell’ ‘such lands’ to resident farm on “cat 
“owners or resident entrymen, On. the project. upon which’ such land is located, 


A prices. not: less: than. that fixed by independent appraisal approved by the: : 


‘Secretary, and ‘upon ‘such terms: and at private sale or at. public. auction as <0 = 
“he may prescribe: _Provided,-That no such resident farm owner or resident. a 
entryman shall be per mitted to pur chase under this Act more: than one hundred 


and sixty acres of such land, or an. area which, together with land. already owned 


on such Federal irvigation. Project; shall exceed. three hundred and twenty aos 


acres: 4 es 


The iqhestion 4 is. : whether Dove is a | resident farm ¢ owner on n the 2 oS 


_ Shoshone Project. 
= ‘6020594882 
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‘The daiectivie resident” 1s.a word of flexible legal: meaning, te — 


has been construed to mean “an occupier of lands, a resident, a per- 


“manent resident, one having a domicile, a citizen, or a qualified voter.” 


 Invre.Town of Hector, 9A N.Y. S. 475,479. Its true meaning ‘depends 

- . upon. the context, object and purpose i the statute. in | which it occurs. a 
| Uetted States v. ‘Nardello, 4 Mackey (D. C.) 503. ce 
«This: law deals: with vacant public lands -and: with those: salesady oe 


* ‘onitated under’ the homestead law. Its restriction of the class of eligible - oa 


- _purchasers.to entrymen and former entrymen of homestead lands, its — 


limitation of the size of a purchase, and its brief legislative history. 


a all point to-an. adoption of the object, and purpose of the. homestead eS 
law which is stated to.be “to induce settlement, cultivation, and the ae 
7 establishment of homes upon the public ic Ware v. United — — 


|. States, 154 Fed. 577, 584.-:'These statutes are in pare materia and 7 
methods prescribed: to accomplish the purpose of one are applicable =~ 


= to the other.:: It:is therefore material to inquire. into'the nature of the ' 2 


so residence required under: the homestead law: ‘for, nothing to the oa 


oe cary appearing, it governs here... ae? 
“7 7) AS: originally a the homestead ie eeeniibed ie: cagrenant Se ai, « 
. “residence” on the ‘id - Section 9991, Revised Statutes: In-1912, 

bat however, it: was amended by adding the. word ‘ ‘actual” before. resi- ay 
- _ ‘dence.”.. Act of June 6, 1912 (37 Stat. 123, 43 U.S.C. secs. 164, 169)... 


~The nature of this requirement has recently been: described as follows: s 


_.. “Actual residence’ under the homestead laws: means personal press 


: ence and physical occupation of the premises as a home. - It means — 


precisely the same thing as actual inhabitancy. - There must bea ee 


ia . settled, fixed abode, and that to the exclusion of a home elsewhere: © ~ 


The phrase means the same now that it always has meant, and the 


ne os Department. has neyer sought.to apply. it, define. it, or construe. it 


LD. it, 


: in any other way.” Hazel L: Hartley—-J non. 51 L. D. 513, 514. See | ad 


also: orcas Chainey, 42. L. D. 510 and eiorrank M. - Locker, 44 < : ue 


ee entryman”. means. a Rompe aad: entryman.who.i ie ‘actually nating on eS 


the land in: his. homestead entry;-and that ‘ ‘resident. farm, owner” — 


_ means a farm owner who is actually residing on the farm he owns. - : 
2. Doubtless, some absences on the part-of a farm owner, as on the ~ _ 
part < of an entryman, are permissible where properly explained. Dove,  _ 


: however, has. failed to bring himself within the spirit of this law. 


He has. confessedly - absented himself from his farm for a period i in in 


2. s excess ae three years. The record contains uncontradicted ongen® ae 


a "169 ‘Cone. Roc, ‘part * pp. 44105, 4106, 70th Gone Ist sess. ‘(Mareh. 5. 4928) on Hl. R. 
oe i bois Ree, pert 2; DD. eis 1986, Tist Cong., 2d sess. aed 20, 1280). 


~ 


MIABILITY ¢ oF THE UNITED STATES FOR STATE ‘TAXES ‘TEVIED ae ees 


; April 28, 1948 


+ Approved: 


ee = ao “LIABILITY, OF. 1G: s FOR: STATE TAXES - os ae 


- hae he dtiemptedt t6. sealr the farm. to his s son. “His assertion ‘that s Pes 3h 
7 intended when he left. and still intends to return is vague, ‘indefinite ie 
| and. unsubstantiated. These provide: little, if. any, evidence of an 
oe ‘intention. to regard‘his farm as his home to the exclusion of all others. : 
oo The’ fact’ that: he: continues to vote locally i is. entitled to some ° weight, oe 
ae but, standing alone, it. is clearly. not: conclusive. ” ace ea | 
ihc my opinion: therefore, Wilbert W. Dove is not now a vost i 
oe farm owner and i 18 not qualified to purchase lands under the 1930 act. aa 


Oscar L. Crrapman, | me 7 ee Te eee 


- Assistant o8 eoretary., 


_ UPON GOVERNMENT CONTRACTORS’ 
Opinion, Aprit 28, 1948 ae 


-Cost-PLus-Frcap-Fine ConTRéérs=SraTe Sates AND Use. Taxes—AvomANeE ¢ OF. 


“Taxes BY: -DEsIGNATING. ContTRAcTOR AGENT OF. THE GOVERNMENT. . 


| “The ‘Federal. Government is. not exempt. from. the payment. of hes cost: 7-7) a 
: State sales. and. use. taxes. levied upon. purchases. made by. its contractors." i. 
ae under a cost-plus- -fixed-fee. contract although the goods purchased become». 
a the property of the ‘Government ‘upon shipment: or’ “delivery. ‘In. the absence ~~ 7 | 
Of authorizing. legislation, the use of. purchase. order forms by: a: Govern- ae Poe : 
a ment. contractor designating him. as: an. agent for. the’ Government. is not. 
Sige oa suitable means of. avoiding. the. application of State. sales. and use: taxes | 
oe 7 to purchases by. the contractor under ‘the: contract. | 


~ Ganpyan, 8 olicitor : * 


“Reference i is made ty my creme aun to you. 1 EDikacton: ee of ae 

 REtesT of ‘April 5 criticizing certain purchase order forms: of the’... 
} -- Stearns- -Roger Company for use in’ connection’ with | contract Now - 
~ Im- -1222 for the construction of a helium plant. at Otis, Kansas. - Tt: rh ee 
_ was pointed out: that the effect’ of these forms is'to “tisike the con-°- 
tractor a purchasing agent for the: ‘Government 1 ahile ‘violation’ of thie... °- 
oe express ‘terms of: the contract, at” léast. with respect: to ‘contracts over 2 
$2,000 in amount, and probably i in. ‘contravention: of desirable’ admin- 25 

| istrative: practice. and. of the requirements for the: use of Government. e 

- purchase order forms. Since the’ date of my memorandum: I ‘have 


been: advised. that the purchase orders. were devised i in the: form. -ob-- 


eo _ supplies for the construction project. 


-... There are two sorts of State sales. a use taxes: ‘thosé ade impose : 7 oe 
oe ‘the tax on the vendors of the godds;, and those hava impose ! it-on: the Te a 


: jected to. for ‘the particular. purpose: of‘ avoiding the: application. of | 
State of Kansas sales and use. taxes: to damage of materials and 
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o) Co pardaeeeo of the ao In en cases: se vendor pays the lex: to ne Pd 


State, but in the. first case: he collects at from the pur chaser only in- 8 | 


ee directly. and to the extent. that. it is reflected in the general prices’ 
| charged for his goods; while in the second ease the vendor collects — ae 


~ the tax as ‘such from the purchaser, separate from or‘as.afixed added 


- ~ part: of the purchase price. ‘In the second case, the tax is said to be a a 
_ -. laid on the purchaser: ( Federal Land Bank v. Bismarck Lumber Co,» 
814 U.S. 95), and nearly all State sales and use taxes, including those 


of the State of. Kansas, are of this sort. Purchases by the Govern-. 


ment on its. own account are. exempt from State taxes ofthe second iy 
- sort—where the incidence of the tax is by law‘laid on the purchaser. | 


_ = This fact, suggests that one way to avoid the application ‘of the taxes |. = 
to purchases for the construction pro} ject. is to buy on Government | 


Ps purchase order forms without the intervention of the contractor. The © 7 


contract in terms permits. this. (section. 3 of Article II), but. it may -- 
- be that such purchasing would be cumbersome and throw ‘upon the 
- Government a burden that the contractor is paid to bear. The pur-- 
chase. orders in question were designed. to leave the burden of pur- . 
_~ chasing on the contractor, and at the same time secure exemption poe 
st for the Government from the State taxes. a ae _- 
a A Government. contractor under a lunip- sum contract must Pale ae 
- narily | pay } ‘State-sales: and. use taxes, and properly includes these taxes 
in the amount: he bids on the contract, thus passing them on to the ~~ 
_. Government. ~ On the: other hand, with the advent of cost-plus-fixed- 
fee contracts, it.was the contention of various Government. contracting 
agencies that these State taxes could not be levied upon purchases. ee 
-by such Government contractors of goods which became the property — 


of the Government upon. shipment or delivery. All doubt: on this ot 


- question was resolved by the recent. decisions of the: Supreme Court. ~ | 


in the case of Alabama ve King and Boozer (314 U. S..1), and. the | - 


companion case of Curry v. United States (314 U.S. 14).. These cases - Ze 
~ held that. the Government contractor under the cost- -plus- -fixed-fee 


oot contract there in question must. pay. the sales and use taxes levied: es 
ane by the State of Alabama. ‘The cost-plus| contract and the State tax 


laws in those cases were essentially the same as the Bureau’s contract. . — 


for construction at Otis and the tax laws. of Kansas. The court © 
* pointed out.that the contract negatived . any. conclusion, that the con- ~ 


2 tractor might act-as the-agent for the Government in making. pur. - - 


| chases, and that the purchase. order forms used. showed’ on their face 


‘that the purchases were for the contractor’ S own account and not the foe ‘ 


S “account: of the Government. = See 
Tt was, no. doubt, with these: ‘cases in an and Sale the. Fenton a 


ay of relying: ace _ popheHop therefrom: oF the ‘possibility of tat cs 


5 
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ers aoidance if the contrastor should act as agent for the Goveintheit, pe eee 

. that. the objectionable. purchase. order forms were. devised. - Use af ae, 
2 guch procedure, however, would be an attempt. to. accomplish by in- te osha 
i, ‘direction. a thing that: Congress has several times. declined toauthorize. ° 


: by: legislation. Various bills have: been introduced in Congress, sev- cao 


- = . eral of them since, and. because of the Supreme Court: decisions above aries on. al 
— < cited, to exempt. from. State taxation. purchases by. contractors for 
oo use. on Government construction projects (H. R. 6049, H. R.. 6582; 
Os ARR 6617, HL R. 6750,.H. R. 6955, 77th. Congress) , but: none of fen Oe oe 
-.. was.ever reported by the House Ways and Means Committee to which == 
~ ~ they - were referred. . An. attempt was made and rejected to secure. 
ee statutory. authority” for the precise ‘procedure contemplated by the 00%. 2 
zs ay objectionable - purchase order forms—the ‘appointment of the con-. a ee 


. tractor ‘as the agent for the Government. (Proposed Senate. Amend 
>. ment: No. 120, to H. R 8438, Cong. Rec., ‘76th Cong., 8d Sess., Vol: 86, os 

oe Part a ‘pp. "7518-19, TBOT=1535, 7648.) aoe A ees 
_. -Ivam advised that the. War: Department h his ebiaidered! rane use. of a 

oo purchase. orders in the form under. consideration, but has decided = 

_ against it: for the reasons. set forth herein’ and in my prior memo- - Ae. 
noe ‘randum. Moreover, ‘it is the opinion of attorneys of the War Depart- | 


"ment that purchase orders in the form suggested will not: accomplish == 
-). = the: purpose. It may be doubted if the States would accept: for this 

- purpose anything: but a formal appointment of the contractor asthe =~ oer 
~~ Goyernment’s agent, or that: such an appointment can be made with= 7 


out statutory authority. I therefore remain of the opinion previously ie. 
oes expressed, that the forms should not be used. ES ae 
In spite of the: foregoing, T believe that: the Pi will find that. eet 


a0 does not have to. pay any sales. or use taxes on its construction ies a 


_. ‘the State: of Kansas. That. State 1 voLo four taxes: of this. type, as 


follows: 


le Retailer? Sales Tax. een percent: upon rile p gross see trom ; oe 


ei een: sales” of. tangible personal property. and of certain services ae ee 


1 . ‘(1939 Supp. to: Gen. Stats. of Kans., sec. 79-3601 et 8eq., aS. amended). ; Oe Ee 
oe Compensating’ Tax.—For the privilege of : using within the State 


a Sgnaible personal property purchased at retail subsequent to May 80, 0 


= 4987s at: the rate of two percent. of the purchase: price (1939 Supp. to ee eye 
- Gen. Stats. of Kans., secs. 79-8701: to 79-8711, as. amended). . eae 

Ae oct Oe Motor Fuel. Tax -—Three cents. per. gallon’ on ‘the use; sale, or as 

ae delivery i in the State. of motor vehicle fuel, as defined by 1 the act t (Gen, pane ee 

oes, Stats. of Kans., secs. 79-3401 to. 19-3432, as amended). . - : 


_ A,’ Special. Fuel Use Tax ——Three cents per gallon on. all. users ‘ot " 


a fuel: (other than: motor vehicle fuel as. defined in the Motor Fuel ) oes : 


ee Tax gle for ‘the. propulsion "« of motor vehicles upon the: pubis . . ei | ~ 


— 
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“highways of. the State (L. 1941S. B. 269—effective duly 1, 1941). / 


any an’ express: ‘provision . of ihe ‘Kansas statute, . Government: con-. . 2 
tractors under a: cost-plus-fixed- -fee contract: are. exempt: from: pay- at 
ment: of the State Motor Fuel Tax: As: to. the other three’ taxes, 
-T-understand from thé: Wat: Department. that: the State: of Kansas 
has committed’ itsélf:to-a policy of not: levying the taxes on purchases Sekt oxy 
oy Government: contractors: under cost-plus- -fixed-fee. contracts. The . 
reason for: adopting this policy is not known: to me, ‘butattorneys 


_of the War Department:say that the-rule-is placed on the theory. that. 
pet stiics by. such:contractors are for resale to: the Government, and. 


purchases for resale. are exempt: under. the Kansas’ statutes. » “This . ° 
a seems to be. something ofa. legal: fiction, but it. serves’ the purpose. a 


of. the War. Department::and its contractors. The practice, I am 
told, is to clear ‘the contract in advance with the: State. Commissioner ” 


- of: ‘Revenue. and ‘Taxation, under the contract: number: and: project: 7 . 
> desi. gnation, establishing it as a. Government: cost- plus- -fixed-feé con- - | 


. tract. thatis exempt from these taxes. ‘Thereafter, it:is the ‘practice - 


_ ofthe War. ‘Department to require contractors and subcontractors. to. 
_. include on- the: face of their purchase orders + two statements some- rs 
_. what-as follows 3 zee Ge ea) ane ee 
“Any: ‘State: or ‘Jocal- alee: “use, ‘or ‘similar tax included in ree ‘amounts billed E a 4 
MUST be separately. stated and*itemized ; and sit is- understood that acceptance: f 3 
of: this order. shall constitute..an: _agreement that: unless. ‘such: taxes are. sepa-- : 


rately stated. and. ‘itemized, no: such: taxes are included in the amounts | billed. a 
‘The pur chases set for th on the face hereof are for and. on account of a cost- ae 


plus-fixed: -feé contract with the ‘United States of Ameri ica, and Kansas Sales ‘ 
and Use: Taxes do not ani ge ee Ge oe ee 


ei believe that if the proper “fopiosentedions are oe ae the fae 


~ Commissioner of. Revenue and Taxation. of Kansas, the desired exemp-. - . 
tion may be secured. If the Bureau or the contractor has a repre- 


“sentative . at the. State. capital, this: ‘might be the. most. expeditious | 
way. of arranging | ‘for. the matter, but. if it is to be done by mail, 


and the. Bureau : SO desires, this office will be glad: to lend i its assistance, ea 


_ NECESSITY FOR COMPETITIVE BIDDING. IN. SALE OF TIMBER nO z 
: - OREGON AND- CALIFORNIA REVESTED LANDS | : _ 
‘ 7 Opinion, Aprit 24, 1948 er | 


. 


| Svonmrany OF - THE. “LyTER10R— OREGON “AND. Carirornta: ‘Haves, Lanvs—Sire es 
‘Or’ ‘TrMper—ComPnrrrive: Bmprne—Acr OF Avaust 28; 1987 (50 Stat. 874). Pete 


_ The sale of timber on the Oregon and California. revested. Jands within sus- é 2. 
*_tained-yield’ forest units established under the act of August’ 28, 1987 (50 


Stati: 874), may’ “be consummated without competitive: bidding and- such | 
“timber: is euDicces to. disposal by other methods Opened: to secure a . price - 


ae 


es aay be TIMBER SALE, “OC AND' oO: ‘-REVESTHD: LANDS | = mee ce 


A prit 24, 1948 


ae - reflecting its fair value.. “The competitive bidding requirement. of. the. evact. ae | 
Of Ju une: 9, 1916. (88. Stat. 218), was: ee, pe the act of. August 28; 1987. 7 


NES 0 opinion ae bn oie. as. oe a hdler oe ale o es 


# — ‘revested Oregon _ and. California ‘Railroad. grant | lands within — oe 


» proposed: sustained- yield forest. units, Tmust be made, pursuant ts. eee 
ba Be competitive bidding. - ae Se . 


In my: aus the sale. of such. timber by. competitive idaing i = 


= not required. _ iy ee eer Poke oe ee ee 
~The. a innisbee tion of ‘the. Oregon ' and: California revdsted ere as eee 


oe was. originally provided: for.in: the act. of.June 9 ,:1916- (39° Stat. ve 


: 218). Section 4 of-this. act provided: for the sale: of the timber,. CL ne 
. rapidly as reasonable prices could. be. secured, by. the Secretary. Of at 
_ the. Interior, In. ‘cooperation: with. the. Seeretary. of. Agriculture, ON 6 es 
otherwise, to citizens of the United States, associations of such tiie 
“ .. gens, and ‘corporations organized under the laws of the United States, oe 
2. On any,; State, Territory, or. District -thereof, at: such, times,.in.such, — 


: quantities, and: under’ such plan: ‘of: public: competitive bidding as 


ee in the. judgment of the Besrelary’ of: the Tnterior may’ roduee the ae 


7 best results - on 


~The act of August 28, 4937 (50 Stat. 87 14), auger, an es PP : 


" “new ‘plan for the administration. of the revested . Oregon’ ‘and’ Cali- ~ ‘s 


> fornia. ‘timber. lands. - ~The timber ° thereafter ‘ was:-to be “cut. on™ “e) < 


aes sustained-yield basis. ‘The act, so far as here relevant provides: » Arh : 


fa Fe He 


That notwithstanding any provisions: in. the’ Acts’ of. June 9, 1916 (39. Stat. ee 


218), and. February. 26, 1919 (40 Stat. 1179); as amended, ‘such portions. of the 


 pevested. Oregon.and California Railroad and reconveyed Coos‘ Bay Wagon Road 


- grant lands as are or. may, hereafter come undér: the jur isdiction of. the Depatrt- ee 
ment: of the Interior. * .*..* shall. be managed ©*. *. *. for permanent’ forest = 
- production, and the. timber’ ‘thereon: shall ‘be. sold, ‘eut, and removed in-con- 

formity. with. the principle of . sustained ‘yield. for the “purpose of: providing ree 


oe - permanent source of ‘timber ‘supply, protecting watersheds, regulating stream ~ 
é ‘flow, and. contributing. to the: economic: stability of: local: communities and indus: a: 


| Hele) and. providing: recreational facilities *: * ye 


. The. annual productive - capacity. for. such ands shall. £6. determined ‘and a8 os 
7 declared. as promptly. as possible after | ‘the passage. of this. Act. mee Pro- ade = 


: : vided, That. timber. from. said lands: in. an amount» +4 * not less than ‘the . 
annual ‘sustained yield capacity when’ the same has been determined ‘and 
e declared,; shall be sold anally, or SO: much thereof as. can a sold at reasonable = 


= - prices op a normal market. me mi oe oe 
* 7 If the Secretary. of the. Interior determines that ‘such, éetion. will. facilitate 
ides @istained-yield management, he. may. subdivide such. revested lands into sus- 


_ eae tained-yield- forest units, the boundary lines. of: which shall be SO established ee 
; that. ‘a forest unit will provide,: insofar’ as. practicable, a “permanent source’ of 


eee, : raw mater ials for the GBADHORE « of ‘dependent: communities and local industries: se a es 
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- 


‘the region ; eH a Due consideration shall i given to established i Tumbering ot 
“operations: in subdividing such lands when hecessary to protect the economic _ 
_ stability of dependent. communities. . Timber sales from a forest unit shall be ~~ 


_ limited to. the productive capacity: of such unit: and the Secretar y is authorized, | : ; 


in his discretion, to reject any bids which. may. interfere with the sustained- iE 


- yield management. plan of any ‘unit. 


“The: first question i is 5 whether the: set. of ‘Aniust 2 28, 1937, was a : ce 


ened to. ‘repeal or ‘supersede section 4 of.the act of June 9, 1916, 
~ which required. the sale of timber “by public competitive bidding.” | 
= am of the opinion that it was’so intended. The methods of sale | 


are certainly different in the two acts and a machinery created for. 7 : 
a Sale-of the timber’ “as. rapidly as reasonable prices’ can. be secured = 
_ therefor” would in-its nature be inapplicable to-sales “in conformity eee a 


with the principle. of sustained yield.” The: Comptroller General, 


in answer’ to a. somewhat. ‘different. problem under the. two acts, — aac 
has ruled — to the s Bearstany of F the Interior. dated letra ee 


9, 1889): eR ee ee 
“The. act of August 28, 1987, 50 Stat. 874, Fully covers thie: matters treated ins: - 


oS ‘the first, five sections of. ‘the’ act of June: 9, 1916,- and provides an. entirely new i. : 7 
_ basis and. procedure with’ respect to” classification, use, and disposition: of. the > Se 


land and timber * ee Consequently, under well. established rules of con- — 


Bo - struction the first five sections. of ‘the: act. of Pd une 9, 1916, are to be regarded as ans 


: ‘repealed: by the act of uu: 28, 1937. | | =, © . 
The j issue, then, turns on. the scope of the: act “of f August 2 28, 1937. Wy 


Tt is to be. noted. that, in. contrast. with the act. of June 9, 1916, it 7 

“contains no. express requirement for competitive bidding. ‘Under pitas 
- familiar: rules, the change 1 in the provisions may be supposed, to be oa re 
— deliberate ae the Congress, in eliminating the express. atl ement, ee 


may be supposed to have meant to-accomplish a change. 


“This conclusion is compelled when one considers the nature. of the 


a new system of timber marketing which: Congress: authorized in. 1987. : 


The proposed sustained-yield forest-unit plan (see. memorandum, ee 
dated F ebruary 17, 1942, from the Chief Foréster, Oregon and. . 
- California Revested. ‘ands. Administration, to the Assistant Com: | 
missioner, General Land Office) involves the division of the Oregon. a a 
and California and intermingled privately owned. lands into master | 
forest units which will be subdivided into smaller ‘operating units. 
In accordance with the requirement of the act of August 28,1937, 


~ before the lands: are subdivided into forest. units the. Department, 
_ after published notice, will hold hearings thereon in the vicinity. of . 


i such’ Jands open to the attendance of State and: local officers, repre-_ 
sentatives: of dependent. industries, residents, | and. other _ persons - ee, 
; interested i in the-use of such lands. Both the federally owned lands 
a “and. a majority of. the privately..0 owned lands within. the units, will: aioe 
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cos be. adiniester eal in. Oe ares with. the sustained:yiald. Bree phe a 
(” we assent, of the private owners will be secured by means of a cooperative FS tin 0 


‘7 agreement. to be entered: into: ‘between the operator. owning or con; _ : . . s 
e trolling a: majority of the. privately owned timber within. the unit. ease te 
and the United States: ‘The cooperative agreement, which i is author- Mae 


ae ized by. section, 2 of the 1937 act, will subject the lands owned or a : Lins, 
Sha controlled by the operator. to the ‘sustained-yield plan ; and will grant ee es 
os to. the | operator the right. to cut the federally . owned timber within | pee 


| the unit. | ‘The. contribution. “to the economic stability of rural com- o ae 


: | ss munities and industries” required by. the act, moreover, demands. that: _ | 
the operator be one. from’ the dependent community. . ‘This require--- 


ment also. necessitates. a continuation of this cooperative marketing = 


arrangement for. an indefinite’ period. in. the. future. Each of. the | 


= - operating units, therefore, will of necessity have some one oper ator | 


as the exclusive purchaser of the. Oregon, and California timber i In 
the unit under a’ marketing arrangement of indefinite. duration. 


There would, accordingly, be a: flat contradiction between. competi- 


tive bidding and the pr roposed sustained-yield. forest ‘unit. Manage-- 
ment plan, and it cannot be ‘supposed that Congress intended to 
~~ undermine the ‘sustained-yield forest. unit. principle by» a contra- 
| dictory requirement. which leads to sale on the competitive market : 
by: a system designed only to produce the highest possible price. exci ? 
The legislative history of the act, moreover, shows that a- require- | 


va ment of competitive. bidding in connection with timber sales was - 


| ‘not: intended. ‘While the committee reports | (HL Rept. No. 1119, ‘Ss. ; 
Rept. No. 1931, 75th, Cong., Ist. sess.) are silent on this. score, “thes 


| hearings on: H. R. 5858, ‘replaced by an identical bill “HY R. 7618 i, Ae : 
which became the act in question, outline. the. sustained-yield. ih ee 


- timber. sale policy in the following statement’ made. by Mr, Rufus | | 


Poole, the Department. of the Interior J proniaave 3 in / connection. age 4 
ne with, this. Department- sponsored bill: a GN ere at 


- Purchasers shall. pay. ‘for the timber as. “cut, Price shall be determined fairly te 


: and, equitably after careful appraisal of the. varying economic factors’ affecting hn te 
. ‘values in each of the sustained yield units. In general, they should bein - - ~ 
keeping with. market "prices of logs (of. similar value’ elsewhere in the: rae a. 


. : region, _[P. 58.1. 


ms Finally, it may y hid noted ‘that: abotion: 5 at the 1937 act. #aethorines as a : se 
: the Secretary of the Interior “to perform any and. all acts. and 102 ee 


... make’ such rules. and. regulations as may “be necessary. and. proper. 
-. for the purpose of car rying the. provisions of this Act inito full force .”. a7 a 
and effect.” Under this broad authorization the ‘Secretary may _ ooo 
oO - prescribe. such timber- selling methods: as may ber necessary and proper) 
dee to advasice the Congressional purpose, = cannot be ee, that we oP 
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oo marketing: aici must seein, conbentye bidding in ‘order. ee 
. to accomplish. the sustained-yield management. required by Congress. a a 

Tam informed that competitive bids have been secured. in the 
cote past operations under the act of August 28, 1937. But this is neither 
a construction of the act nor evidence that competitive bidding Ise i 


- feasible under the’ “proposed: sustained-yield forest’ unit -plan,° for 


; the lands had not been divided into sustained-yield management ot 
“units. Prior to such a division, sustained-yield management looks | 


only to the maintenance of the timber resource by a regulation and — 


limitation of the timber’ cutting, and not to the stability of the de-. 


“pendent communities, except. to the extent that ‘such - stability is 


He affected by the maintenance of the- resource; and prior to unit «=~ 


management there is no. necessity that. the logging be done. by an. | 
| operator from. the dependent: community. | ~ | 


One thing remains to be considered. The concluding clause of the 


act of August 28, 1987, provides that “the Secretary is authorized, 
in his discretion, to reject any bids which may interfere with the 7 
| sustained- -yield management plan of any unit.” This does not, in’ 


my opinion, imply a requirement of competitive bidding. The pro-— 
_ vision does not. specify competitive bid. The term “bid” is often 
used simply to signify.an offer to purchase. In this case the context of 
the entire section suggests that only this usage was intended, since 
the term is employed. following references to timber sales, which are 
: provided for without any. specific requirement -of competitive bid- 
ding. So construed, the provision simply authorizes the Secretary 
to- refuse to sell timber where a sale would interfere with the — 


sustained-yield management plan. This might in some circumstances .— 


be necessary because the section provides that the timber “shall be ~ 


a ~ gold” and that “not Jess than one-half billion feet board: measure, — 
or not less than the annual sustained yield capacity when the same 


oo. has been determined and declared, shall be sold annually, or so. ~ 


much thereof as can be sold at reasonable prices on a normal market. Den 


In view of this mandatory language, it’ might well have been. con- | 
“sidered. necessary to include the authority to reject bids j in the statute —_ 


in order to demonstrate clearly that the Secretary was not intended — - ; 
to be required to sell timber where he deemed such sales to conflict = 
with: sustained-yield ‘management. | F Tinally, as. indicated. above, — 


~ competitive bidding i is not necessarily. a contradiction of sustained-~ 7 - 


< : yield management. prior to the division. into sustained- -yield. units, ae 


| “Bat: least if there be ‘power to reject: high bids which otherwise are* - 7 : 
2 unsatisfactory. The » ‘provision, then, would be an_ ‘appropriate - ia 4 
. authorization. for such a. program while not intended. to, be a self- he a 


7 defeating aa to the sustained-yield unit i management. 


es = ene its. fair. value. 


or a4] oe a "+ ANDERSON, ‘WATSON. AND BON ee et AIO. 


April 2h, 1948 


' You are badvised. ‘aecordingly,. that the sale of re on nthe Oregon : : : ? a ae 
and’ California: revested. lands. within: sustained- yield forest units. 


_ may be. consummated without. competitive bidding and. such: timber 


A is. subject: to. disposal. by other methods. designed to secure a ‘Price. ys ie 


Approved: 
_ Oscar L. ne _ 
“Assistant Seoretary. 


"CHARLES e ANDERSON AND. I OHN H, ‘WATSON AND SON 
: ee | Devided April 2h, 1948 F 


-_: 7 : 2 we fe . A te, 


Grazine Licinsns-—Base Puopunry—LAnp. OB ‘Waren. 


, While. a determination whether land or water. shall. constitute base nnopeney: ot 


. ina given. instance is. a matter of discretion | and is. not lightly to be ‘dis- 
a turbed on appeal, a. record. showing that a particular water was. the sole 
7 one serving an. area ‘of Federal range during the prior ity period, that: ‘such 
. Yange cannot’ now. ‘be. appreciably utilized without. the. use of such: water, 
that. no. person other than the- one. controlling . the land’ upon’ which the — 
- water is located can legally enjoy ‘access to. it, and. that. other: waters in . 


‘the. district have been recognized as base property, is insufficient t to: support en 


a rejection of an application for a license based on such: water, 


Grazing Licenses—BAse ‘Properry—Warer—Hxrenr « OF ‘Priorrry. 


Water developments made subsequent to. the priority period. cannot affect the 
rating which a water should receive ; otherwise licenses. or: permits based 
or water. would. be unstable and subject. to defeasance by subsequent water : 
developments. fd — say os A ae 


a Grazing Lronnsus—Base Propeety—Evipencu OF. Ownsnsinrr « OR | Connor. 


The Grazing Service. should not. be required to. adjudicate. applications tor | 
- grazing licensés wherein | the ownership. or control of the base property is 


” indefinite, . and in. such. instances it is within: the authority. of the: Grazing - / : a 
Service. to ‘withhold the issuance of the licenses until. such. ownership: or Pee : 


| control has been satisfactorily shown, Ls ce, 
: ‘Beariea, Assistant Secretary: 


~ Appeals have been. taken. by Gharles: CG sinasiien: and J John H o 
: Watson: and Son, the latter being a: partnership consisting of J olin.- 7 
Hi. Watson and son Odell ‘Watson, from a decision. of an examiner 


=, | é of: the Grazing Service which. affirmed the decisions of the. district re : | 
ar “grazier on. certain: applications. which. the. ‘eege filed. for. 1942 ae 


~ grazing. licenses in Utah Grazing District. No. 4. (Virgin). . ee 
- Qn January 29, 1942, Anderson. filed an application for a. ee a 
oe to ee 2, 000 0 sheop f from las des a to. a ong 15, (1942, ‘upon rang 2 


a 
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a thin ae is Hawn as. fe “Elbow Unit” of District No. a _ Ander. a 
a? son. had. beer granted. such. a license for the previous year. ood 


ra On February. 17, 1942, ‘Anderson’ and John H.. Watson. ahd Son. oe 
me applied for. a joint. license to graze 2,000 sheep. from. May 1 15 be aac 


- os August 15, 1942, upon range within the. “Elbow, Unit.’ a aco 
= By. letters: of March 5, 1942, notices. were sent. to the. ‘applicants, a 


: advising them that the applications had been approved for 200 : 


_. ., sheep to be grazed from May 15 to August: 15, 1942, on- range ins. 
2 the “Elbow. Unit,” and rejected as to 1,800 sheep. : ee 
- On March 25, 1942, an application was ‘filed by J oh H: 1. Watson. _ 


i) a Son for. a ones to graze 2,000 sheep. from J uly 1to September RStge: 


| 30, 1942, in ‘the “Elbow Unit,” uy and. by a notice of June 26, 1942, . 


| the Watsons were advised that the application was approved for 
~ 200 sheep: to be eriae from oak 1 to ee 31, ba and ~— ; 


a: as to. 1,800 sheep. 


_. The. applications vaferted’ to. are 5 neomiplete 3 in, that: the pase | 
property. offered in support ‘of. ‘the applications does’ not clearly 
_. appear. ‘However, from the various letters ‘and other. data in: the | 

record itis apparent. that’ the base property. jn each: case consists: © 
of a tract of land known as ‘the “Anderson tract,” and. certain. waters 


= thereon. The tract. embraces Jd 240 acres” of privately owned ‘and . 


leased State lands, and is situate on Kanab Creek. | Apparently : 


| the Watsons and. ‘Anderson have cer tain livestock inter ests in‘common . 


and have attempted. to vest. control ‘of the base property in both of 


| es the parties so ‘that: they can. be: eligible. to receive jointly the license -_ 
 - based thereon. On January. 28, “1942, the ‘Watsons executed “what: 
_ . cis styled ‘a “Transfer of Grazing Priviléges,” ” wherein they provide. 


that, they “transfer to Charles: C. Anderson. of: Glendale, Utah, suf- 


mes ficient AUM’s of our. Base Properties to qualify him-in the Elbow - 
Unit, District HA Utah, for Two Thousand head’ of: sheep’ fer 90... . 


| days each year.” There: is also with the record an original copy. of) 


a Tease by Anderson. to the Watsons of the 1, 240-acre tract. above — 


a refer ed to: This lease i is: for three years: and i is dated March 13, 1942. : 


i. Just. what, interests ‘the parties retain in the base property and ae is 
how: their. livestock. ‘operations. and business dealings are inter- - 


= ‘ connected are not fully: ‘disclosed. ‘However, it. appears that. they oe 


haye’some sort of an arrangement whereby, at the time. of the year 


| - when’ they expect to graze on the “Elbow Unit,” parts of their herds - os 
—. avill be run together. ~ (Tr. 98.) Also, in- “what 1 is claimed to be. the . _ 


i ‘interests of: economy and. efficient operation, it is intended that cer2) 
ig, ae sheep (dries) from other herds will be grazed in’ common » with ig 
te - those of Anderson. ‘and the Watsons: Ais 124, 125, 12, oa ie 


_ 
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oe “Utah: Ginging: ‘Disitict No. 4 has been divided, into’ a pie. of Fe i te 
"ss aabtiistgtive’ units, and each’ of these units has been given a local) 0. 002 
name. The’ ‘particular: ‘unit. involved in this: case, i. e., the Elbow oe 
Unit, is part: of a ‘larger. area which, because of certain: difficulties = 5 
ae “of administr ation, is known | as. the Kanab Problem Area. ‘Primarily, a ee 
the question involved i in the present. appeals has to do with the rights oS 
of the. appellants to receive licenses to graze i in the I Elbow. Unit and fase Snes 
oe with the extent of such licenses.” : We ea eee ee 
Be Upon receipt. of notice of the. ‘partial Soiection, of the applications: oes 
a. tisted. above, protests’ were filed and duly. considered. by the. ‘advisory See tae 
<e * board, but after, reconsideration. the original ‘recommendations of. °° 
[a the: board” were. sustained. ~The applicants. then. appealed | and, one 
June 26, 1942, the case was heard at Cedar Gity, Utah, befor an. 
| examiner’ ‘who, on. ‘October 5, 1942, rendered his decision affirming | 
__ the action theretofore taken. - ark ae a ee: | 


_ The. record. shows ‘that, in: “the: issuance of. Tisch: in ‘the ‘Kanab. ee 
~ Problem: Area, only . land: has- been: considered. as. base - property, gta en 
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although. in ‘the remainder. of the. grazing district, water. also. is .con-. 


sidered as base: property. (Tr. 76. J “Also, the season. of. use of. the. . 
. Federal range has been. set. at six months. in each. year, thus auto; 

- matically making it. necessary, for licenses to be limited. to the number ae 

of livestock that. ean be ‘supported on the base. property. during the — 

six months when. it is necessary. for the livestock to be. kept off. the 

| Federal range. ‘In addition, the Feder al range has insufficient. car rry- aaa 

ing capacity. to. satisfy. ail, of the qualified | demand for. grazing mt 
ee. privileges, and thus. certain. horizontal reductions have. been. made. e 

_ in the:case of all licenses. i in the Area, The particular base property. ae a 

/ here. in question, 1:.@, the. 1,240-acre tract. referred, to above,. Wag 

found by range examiners of the. Grazing Service to have acarrying. © 
aoe capacity of 160. animal- unit. months. As pointed out, by. the examiner fg, “ee 

. in his: decision, there. was an obvious error. in. this calculation, for, pa 
. it appears that certain leased-lands in the tract embrace 920: acres 70% 
sf instead of 960 acres as assumed: by: the range examiners. The actual... © - 
_. carrying capacity of the entire 1,240- -acre tract, is. thus 155. animal- te ae 
ie unit months ‘instead. of 160. ot 2 ge Oe 
“Jn the Kanab Problem “Aveay it, has Been: und that: the Federal te hoe 
ne range has: a carrying capacity: of 80. 219: animal- unit months, whereas ee ora 

-_. the'total qualified demand is in excess of that number, thus requiring = 
the. horizontal: reduction. ofall licenses in'that area. It: shouldbe 
on - noted in: passing, however, that the record: indicates that there may of 
_- have-been an error in. calculating the. “percentage of satisfaction, of tee 
re qualified demand. i in. the area. ee ee or a ee oe 
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ae ae his tdatsenntiy ¢ at tha hearing, E. i Murdock, grazier aides stated: 
that the qualified demand i in the Kanab Problem Area was. 40 i 65. 


- _animal-unit months from all classes. of ‘property, whereas the carry-— 

' ing capacity of the available. Federal range was only. 30,219 animal-. 
unit months. (Tr 15.) ‘However, it. appears that in. the- issuance 
of licenses in. the area, only holders of Class 1. properties ‘were 
7 - licensed, and the Class. 1 qualified demand was only. 35,218. animal-_ 
anit. months. - If, in. fact, the 35,213 animal-unit. months represent: 

: only the Class 1 ‘demarid; and that demand i is all that. participated - 


in the 30,219 animal-unit months of Federal range use, it is apparent, . 


ae that there: should be a satisfaction of that. demand to ‘the extent of | 

_ BD. 8 percent, and a complementary. reduction of 14.2 percent. It 

Bee a rs appears, however, that the reduction that. has been imposed amounts © 

to 26 percent, based on:a. determination that there can 1 only be a 4 
“percent satisfaction of the qualified demand. | : = 


This latter figure ‘would be correct, if all ‘Goad - pieerdling: of 


. oo. class of base property from which it. stems, has heat considered 
+. for: licenses, but if Mr. “Murdock’s. statement, that. only. Class - a 


properties: have been recognized j is correct, then the figures accepted | 


a of the range, it was determined by the district. grazier that a license: 
~ should issue which: called for the. enjoyment of 115. ‘aniinal-unit™ 


months of grazing privileges on the public. domain. — This is equiva: 

_- * Jent to 575 sheep. for one month or 192 sheep’ for three months, ap- 
_ proximately | what. was: recommended . by the Saige board, and 
es approved by’ the district grazier. ee ace 
- While there are a number of points i in issue in 1 the case, only a 


few need be discussed. here. | 
Tt. first, appears. advisable. to. discaas” the. failisce: of ‘ihe. district” 


“te grazier to have recognized the water on the 1,240-acre tract as base 


a property. This water is referred to: in the record, as ‘the “Anderson — 


Water’ re wee 


| ~ According to ‘andontroverted duduatiys in ‘the ord tha ‘Anderson’ 
| water was, during the. priority period, the only water of any im- 


a ; portance whatever. which was available for use by livestock grazing 
“ona considerable area of Federal range lying south of the 1 240-acre” 
"tract and above the White Cliffs. It is true that there are other waters. 


in the area but none of these -was more than a.seep during the Sorority 


ee 2 : period a an di is little n more ve: ‘Tt is claimed gas the glenn that” 


by the Grazing Service are wrong and. all Heenses 3 in. ‘the 2 area should a : 
an be. corrected accordingly. ee : | at 
a ~ However, calculating the oense: Based é on. aie land: in -Ehs: 1 240. 
acre tract: thentioned above-on the basis of 155 animal-unit months, — | 
—~ Jess the 26 ‘percent reduction required to meet. the carrying ‘capacity ~ | 


pi. eer ¢ ore | “ANDERSON, “WATSON AND SON. i are Soka hea 


April 2h, 1 943 


’ eo “Tivestook using ais Wedaral: range es a to’ cannot | use 2 such range ate <a os 
gt Without. access to the Anderson water. - ate ee 
Itis true that the Department, has held that the discretion to ‘ber a 


: | : exercied by. the Grazing Service in the determination of. whether a : 
is land or water’ shall. constitute base. ‘pr operty. ma given. instance 162 eg oe 
‘one which will not lightly be disturbed. Fremont Sheep Company, = 


OA 93170, decided January 20, 1942. However, it. was. conversely. ee: ~~ 
: stated: i in ‘the case | cited. that. ‘the Department ‘would: disturb. sucha 


‘determination upon a: ‘showing. that “it was. arrived at. eapriciously, ae 
: arbitrarily, or. without. he knowledge of the esting condi- : 
tions.” ee , A | ; 
“While ‘the Dapiirtnient, would: not aeenint to state manly andar | 
_ what circumstance it. would*refuse to..support a: determination ar-- 


rived ‘at by the Grazing Service with respect to a determination of: 


.. whether or not land.or water should constitute base property, it would 
appear. that: in- any. circumstance. like the: present, wherein. there: is. 


water which was. the sole water serving an area of Federal. range 


_ during the priority period, and which range cannot now be utilized — 
to any. appreciable. extent. without the use of such water, and no 
licensee outside of the one controlling the land on which the water 


is located can legally enjoy access to the water, the failure to .con- _ , 


sider, such water as base property when other waters in the. district: | 


 are.so considered is arbitrary to the point. where it constitutes. Te 


-_ yersible error. Also, while there is no indication that. there was a lack 
of knowledge of existing conditions, it would appear that such. condi- : 

tions have not received adequate consideration. ee 
The evidence that the Anderson water is the only water of ‘any 
: importance available for the use of livestock grazing on the Federal 


_.’ yange south of the 1,240-acre tract to the point above the White Cliffs, | a 
-» shown on the map submitted with the case (Government Exhibit A) | 
as Burned Cedar Point, is clear and unequivocal. The. record shows 


-*. that this area is serviced only. by the Anderson water, ‘Willow Spring =. 
‘and _possibly- Trough Spring. - G. D. McDonald, a member of the 
Dt a advisory board, testified that during the priority period. the: Ander- ee 
_/.2. gon -water..was- “practically the. only water in the area.”.(Tr. BO) 2 3 ee 

He also testified that. since the. priority. period. there have been:some oe 
--.- additional waters developed in the area, but. that such: developments Cae 


“are: of little importance. He stated that the livestock operators. in 


a the area: have considered the: Anderson. water as. being the controlling oe 


factor of the: range in- question, that it has’ watered more livestock co 


i than: any: other water north of the. White Cliffs, and that.in the entire. - : = 
7” > area. any. use. 2 of the: nee by n more than 25 or 30 head of livestock ao aes 


ie yp te 
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would hiteonardy require. access to, the Anderson water in , order to ae 


exist. (Tr. 74.) 


. Linford Harris, a puree of Glendale, Utah; who has Haided’ sheep is 7 


ioe in the area for: the past’ 10 year s, stated. that. during the summers of 
1936 to 1939, inclusive, he herded sheep for Anderson, that, these sheep. , 


‘7 were watered: at the Anderson water, and that there was no other i: es 
. water. that the sheep’ ‘could use at that time. (Tr. 90,91.) He. stated 


= - that, prior to 1938, Willow. Spring would not: furnish water for more oe 


| tee than’ 20 sheep in of hours:.(Tr. 91), that there were no troughs On. < 
facilities at Willow. Spring for watering livestock, and that the only 
water which was available was that which would seep upinthemuddy > 


: . cow tracks, (Tr. 91.) He also stated that at the present. time not: eee ae 


i than 35 or 40 cattle could water at: ‘Willow. Spring. ( Tr. 92:)" oe 
“TE: appears that the main’ ‘supply: of water from. Willow Spring is ro 


_ ; 2 carried by pipe line south to-a. point below the White Cliffs’ and fol | | 2 


- such overflow or seep. as 18 present. 1S’ available for livestock. © 


~ Odell Anderson. testified that’ Willow Spring is. only: a. seep aihiely, ce 
ete Sy water ed five or six head of livestock and that the main body of the oe, 

aes water’ 1s. piped to the: area below ‘the White Cliffs. “(Tre 104. ee ae 
The record is ‘lacking i in: definite information regarding the anoint: 0 


: of water at. Trough Spring and its present availability... ‘However, | 
Trough Spring i is approximately five miles on a straight: line: from _ 


_ the range in question and probably seven. miles by the course livestock x: 


would have to travel going to. and from the spring. Thus the water 


oe from: this spring can probably. t be disr regarded, as an | influence. on 1 the - 


a _ use of the range in question. — Bites 
Furthermore, it’ appears that, irrespective. of the value iecueh — 


| Spring may now have as a. source of water, it was of. little or ‘no 


vos value: during: -the priority period. (Tr. 76.) > ‘In this connection the 
witness G. D. McDonald testified. that, during: the: priority: period, Sie ode; 

ait Trough Spring was mere y a seep and would: water ony a Tow. head et 

7 of cattle. (Tr.-73.) | 7 


~The vecord: indicates that: Troush Sore nis: ee eon, ink 


cs, ‘proved. and developed, but the results of such work are not disclosed. ao 
RE However, this would be of no importance, | for water developments. 
«since the ptiority period cannot affect the: rating which a watershould © -_ 

'-yeceive; otherwise licenses or permits based:on water would be ex: 
ae tremely ‘unstable: and ees to defeasance. by —-* water de- ao. ae 


4 velopments. 


‘There is no testimony or Genes winiever eich er any: doubt ae 


a on the probity of the testimony reg garding these: waters;. and thus it. ae 


- may safely be assumed that the Anderson water is the only waterof 


os any! importance which serves, the 2 area: of: range: im question, 0 or: - which a 
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a, ores it t duxing ihe priority period. Thus: no reason is s apparent why ao | 


“the. water should not be corisidered. as base pr operty.. nae 


Particularly i is this true when it is recognized that. waters have been ages: 


cénsidered as base. property at other points in the district. 


| Accordingly, the Department feels that it must hold that the falar ; a 
eS of the district, grazier and the examiner to have considered the Ander et 


a son water as base. property is reversible error: 


This conclusion: having been reached, there appears to bet no sous: 


so “sity. for treating a number of assignments of error which are listed. | 
in the appeal. However, it is-felt that some attention should be given — 


-. tothe question of whether or not the party who controls the Anderson. - 


ee _ water ‘and obtains a license based thereon should be permitted to graze ee. 


the livestock of others under such a license. It is the conclusion of the | 
ea: Department that there is nothing in the rules and regulations 0: of which | 


‘such a procedure would. constitute a direct. violation. 


It is recognized that there are. oftentimes substantial fluctuations - : 
in the s1ze, of the herds. which various operators own, and that it is” 


_ not practical or advisable in most areas for licenses to be reduced or. 


_. increased to meet these constant fluctuations. F urtherniore, at least 


at the present time, the: Department would be hesitant to condemn at 
i practice which, in the present case.at. least, would appear to offer a 
medium. of conservation of agricultural labor. Accordingly, unless SIE oe 
. other factors are ‘present. which do not appear from the record, itis» 
felt that, if there are excess grazing privileges over and above those 
- which can. be used by the licensee, there should be no objection to the 


". utilization-of ‘such privileges by : allowing the livestock: of others to be oe 


= : ae grazed. with those of the’ licensee. 


: One further. point requires ‘discussion.. ve may be seen abe a reading | 
of the earlier parts of this decision, both of the appellants have some-. 


what confused the record by failing to present a clear picture as to. 


- which of the two has control of the 1,240-acre tract and the waters : 
located thereon: : The Federal Range Code provides for the i issuance 


~ of licenses to. “applicants’ owning or controlling land * Ls On ee 


water * * *,” and thus does not permit the granting of licenses to per- 


~~ sons who are unable to show such ownership. or control. ‘In the pres- 


ae i ent case it appears that Anderson. has-the primary ownership and:con-' 


trol of the 1,240-acre tract. However, control. of the entire tract has A 


a ‘ pur portedly ie transferred to the ‘Watsons by virtue of the: 3-year . we - 
7 lease which-is with the record. - Also, the Watsons have executed the 
=e ~ above- mentioned: “Transfer of Grazing Privileges.” Thus it cannot’. 


a et be determined with. oataliny: which of the. appellants sctually: has SS, - I 
a ontrat of the. property... | | | oo 
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7 The Gari Saves should hoe be “digi to dj iticabe enhen : : . 
tions wherein the showing of ownership or control of the base. prop- : 


_ erty is so indefinite. In. such instances it is within the authority of. 


the Grazing Service to withhold the issuance of such a license until Ge 


| ownership or control has been satisfactorily shown. | : 
_. Accordingly, notwithstanding: the fact that the Anderson water is. 

to be considered as base property, no license should be issued until - 
~~ such ownership or control has been clearly and unequivocally shown. 


In this connection attention is also directed to the provisions of the.” 


- second sentence of paragraph (@): of section 7 of the Federal Range rae 


Code of 1942, | 
‘The decision of the ¢ examiner is. modified as above indicated. 
| M ee 


‘UNITED STATES Ve: “UNITED STATES BORAX COMPANY 
Decided Apr it 28, (1943 . : 


- Motion for Rehearing decided July 31, 1944 


PUBLIC Lanns—DnranrMENTAL Procepurs—Res J porcaTa—Witnesans.. : 
~The pr inciple of res judicata has no application to proceedings in: the Denar: 

| ment relating to disposition of the: public domain until legal title passes, : 
and. findings and decisions are subject. to revision in proper cases. Where: 
an expert witness in-a for mer proceeding subsequently. changes his opinion 
ona material issue of. fact, the determination of. which is entirely ceenien - 
a. “Wpon | the reasoning. of such experts, ¢ another Besrne may ed ordered. 


pra papers and bulletins reflecting + the opinions. ‘of their author on. 
the sodium deposits © in dispute, but not offered in evidence: before the | 
_ register, may not: be considered. as evidence on appeal. as pe eS 


| Minenan LANnps—-MINERAL LEASING Acr oF 1920—Trsr OF ‘Appricapmciry. 
In determining whether land was of known mineral (sodium) character, as 
me contemplated by the Mineral Leasing Act, and, therefore, excepted from | 
-. location and disposition under the mining laws, all that. is required is that 


. such competent. ‘evidence show that the lands. were known to be valuable — 
. for sodium. when the attempted location. cunder- the mining laws was made, . 


25s, that is, that the known conditions at that. time were such. as reasonably 
-* to engender the’ belief that the. ands ‘contained sodium borates in such ~ 


quantity. and of such quality’ as would. render their extraction profitable - ae 


| and. justify: expenditures to that. end. 


-“Minerat. Lanps——Minine LAws—MINERAL Tales Acr OF. 1920. 
"Adverse proceedings directed by the ‘Government. against the mineral entry : 
‘of the. United ‘States Borax .Company.. _ Held, (1) that the: Swi Swi 


_ NBY See. 24, T. 11.N,, R. 8 W., 8. B. M., embracing. the. Little Placer  * 
Claim, contains valuable deposits of. sodium borates ; (2) that the said ae 
—sodium- borate ‘materials, to wit, tincal and kernite, are soluble in water. 


and were dissolved in water, and. accumulated by concentration; -@) that oF 


 ABBP “UNITED STATES v0. '§. BORAX 60 sie 


Soe at thie, time the. ‘appellant ‘perfected: its: mining. agenticii on sen cra 
embracing the Little Placer mining claim the lands were known to contain- 


valuable: deposits of sodium borates ; (4) that the lands embracing. the 

Little’ Placer miining claim or the sodium. borates ‘therein contained are 

+, “not subject to: disposition: under the general mining laws ‘but only. under” 
_ the act of: ‘February 25, 1920. (41~ Stat: 487, 80: uU. 8. Cc. sec. fe vane 4 


as the . Mineral ‘Leasing. Act... 


- ai PRActiCE—-Nuw "Tetat-— INFORMALITY. IN. PRocuycEe. tig, ete a 
. Motion for new. trial ‘submitted after appeal. to. the Secretary. comes too. a ‘ae le 
_ under the regulations (43° CFR 221. 41-221. Ady. but will: be considered . on oe - 


- _PRacTIon—GRownDs "1 FOR. Rimamianineg:: a ee eee Gites gis te 
_ No proper ground for. rehearing is: offered: byt the. presentation of + comulative’ Pg ales Be 
we evidence which, Ap ‘proved, ‘would warrant no change: of’ decision, and as. Bile Page es 
to which there is no showing that with due Sa is it was ampoeeee Ore eo 


- present: it. at. the. hearing. © 


. Spalpnce= Manane: ‘FOR Riimantna:: ; tee si 4, es eee as 8 
Motions for. rehearing. should be filed within 30. ae. after ere aie. of: Aotice : 


of the decision’ complained of. (43 CFR 221.81): and the ee of supplement ts sete Se, 


thereto after that time is. not contemplated. 


¢ MINERAL Leasing Act. OF. Fepruary 25, 1920 (41 Sra. 487 Gomer coo 


e AGAINST Conriorine ‘PLACER. (Crare—FInpInas AND Conctustons ‘Basup a - in 


‘THEREON. es 


_ charge. to the effect ‘that a. sodium: ‘porate -dépostt’ prevented ae ‘onion aa : 
- being: made. under: the: mining laws, necessarily: meant that the deposit was — 


of the type contemplated. py. the- Mineral Leasing Act. ‘Findings and.con-— 7 
of ‘clusions based. on. contest charges: are > to Ne: read. tog gether: in a reasonable. 
"manner. Ft ele : Be yx a ae nee he | | 
~~ PROSPECTING ‘Prgacits—Seaneaaarve Eprecr. pie Fe ee a ee 
_ Mining: claims cannot be located on land covered bya an oi and gas s ‘prospecting 
| permit which, ‘until canceled of “record, segregates the land ‘from location 
under the mining laws. ; 


MINING Craim—Nucessrry FOR  Contast: 


Where official records. of General ‘Land Office show mining alaim void from. a 


ee its. inception because: of conflict with outstanding prospecting. permit, ‘no 
contest. on: that ground is required: 43 oa 221.1, 222. 14... : 


. Cuarman, Assistant Seeretary: 


“This i is an. appeal by the. United States ‘Bind eee ‘from ‘the 7 


; =. decision of the Commissioner of the General Land Office of November Cae ae 


ee 21, 1941, holding for cancellation mineral.entry 045946: for the Little | ~ 
| Placer, covering the SW14 SW1, NEY Sec. 4, ae i LN. ‘R, 8 Ww. a 


 §. B. Mi, Kern County, California... ° ee ee 
‘The Little Placer was located. ‘August. ii. 1996, by. the Bou ‘Cac gh wniek aes et 
_. pany... Drilling ‘was commenced in. ‘August. 1997, and stopped. upon = 0. 
| oo of calcium. } borates at. a: oo of, 907 feet. on eae 2, oa 
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re 1927. Application for mene was filed pe 8, 1998. a this re : 
_time there was pending before the General Land Office the applica- a 


_ tion of the Burnham Chemical Company, No. 045676, filed June 1, 


| 1998, for a.sodium prospecting permit, covering the eae in.question . ie 


and. other lands, under the Mineral. Leasing Act of February 25, : 


+ -1920- (41 Stat.. — section. 23 of which at es eee tames' ‘here . 
et? involved provided: ee a os tS ey ua etait , 
| ~ That the. Secretary of tie. Interior is. hereby authorized and directed; under 2 a 


i ‘such rules. and. regulations as he may ‘prescribe, to grant. to. any - ‘qualified — . 


rae gt applicant a prospecting permit which shall give the exclusive. right to prospect. 


| for chlorides, sulphates, carbonates, borates,. silicates, or nitrates of sodium. 
Boe _ dissolved. in and soluble. in water, and. accumulated: by. concentration, ‘in lands. . 


ee belonging t to the United States for a period of not. exceeding two: ‘years? Oe a 


On November 23, 1998, ‘the General: Land Office directed a Saasng ; 
ett: a the i issues etween the Chemical Company and the Borax Com- © 
- pany and others to determine whether: the. Little: Placer lands ‘and 
~- others were valuable for sodium in. any of. the forms. described: in. 
the leasing act of 1920, and were known. to. be such en the dates the 
respective. placer mining locations ‘were. made, The Government | 


- intervened. 


Asa result of that hearing the régiter: founds in’ “effect t that Hanae’ 
_of sodium had ‘not. been ‘discovered upon. the Little Placer, inferen- 
tially found that. no other. sodium compound had been. diseovered: 

and held that. the. discovery. of calcium borate in the form. of cole- - 
manite was sufficient to validate the claim of the Borax Company. - 

The General Land: Office affirmed the register and’ also held that the 

claim was valid. It found that the calcium borates. were discovered 
first. and without actual knowledge at that time by the claimant of 

the existence of underlying ad of sodium borate. in. the form 
| of kernite. 

ae Upon cppenl ~ the ‘Burnham con Comte: the: ee 

ment on March 8,.1933 (54 I. D. 183), affirmed the decision of the — 


a General. Land Office. With respect to the Little. Placer it: was held 


| s (1) that. only | valuable: ‘deposits. of. calcium. borates in the form of. ° 


Peas colemanite and ulexite, subject to location under the mining laws, — | 


: "were actually found: in commercial quantities, and (2) that. baoalse | ae 
the: sodium borate in the form: of kernite,: discovered in adjacent — | 


| ‘claims: and known to underlie deposits , of. ealcium borates: therein, © 
-. was not within the purview of section 28: of the leasing act, 


: ~ not having ‘ ‘accumulated | by concentration,” it. ‘became jnmateaal oe 


a. whether oho Borax i od had enowledae® that the kernite re aw 


= This section was ‘amended by the ‘act of Dec 11, 1928 (45 Stat. 1019 ; see 30. - a i 


U. 8. & ‘see. PO) 
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oe . in ‘the caida properties also. existed beneath the deposits of eole- | oe a’ 
pce manite and ulexite in the Little Placer. | Ee OT. | 4 
Following the Department’s decision, final oaitafieate ‘covering thé oe cee 


| Little Placer was issued on. August 1, 1938, containing .the usual 


recitals that upon presentation of the erry to the General Land 


oo ~~ Office, together with. the plat and field notes, of survey of said claim Sey as 


and the proofs. required. by. law, patent. would issue, if. ‘everything . 


_ -were- regular, and the further. recital that patent would be withheld’ oe 


a by the General Land Office pending a report. by the. Special: Agent Oe Be: 

in Charge upon. the. bona fides. of the claim. ~ eee 
— The issuance: of. patent. on. the Little Placer was, hows sus — Se og 
: pended on May. 19, 1937, and the Government dixected: adverse pro-- ne : 


ceedings against, the mineral entry. on the following changes, 


A That: +he land. contains: valuable: deposits of sodium borate.’ 3 
> That such: sodium. borate. deposits: were dissolved. in and soluble in. ayeien | 


_ and accumulated. by. concentration. gat 5 ned 


- 8. That while: the location. was: made August 1, 1926, a. ‘discovery. was. “not. . 

_ made thereon and the claim: validated until in September: 1927, at which time | 
sodium borate. deposits were’ ‘known. to. exist in. the land’ which, “prevented a 
location. being made * ther eon. under: the: mining laws. : ge 


The Bora UX ‘Company. filed an ‘answer rete: te in ae | 

admitted that the probabilities were that the land contained valuable Ef 
deposits of sodium borate, but alleged that the existence ‘of. such : 
deposits in the Jand, while highly pr obable, had not yet been. actually | 


demonstrated ;. ‘denied that such sodium. borate deposits were dis- 


solved in ‘or ‘soluble. in water and accumulated. by concentration; 
oe admitted that the | calcium borate location: was » made. on. or about ~ 


; August 11, 1926, ‘and. that. a valid: discovery was made i in September 


| 1927; denied that sodium borate. deposits were ‘known by ; it to exist 


in the claim at. any time: on or before September 1927, and alleged | 


* by supplemental answer ‘that all the matters and. things ‘set. forth - 


in the charges had been fully. tried and. adjudged in its. favor by. ae 
the Department in Burnham Chemical Company v. United States 
Borax Company,. et al. (54 1 D. 183,March 8, 1988), and that _ 


te 2 therefore all of the said 3 issues. were res judicata as far as the e Govern- ao 


pi leg ment was. concerned. 


ae hearing - was held before the ee fr om 2 February’ 23 to “March : : a 
—-4,1988.. After denying a motion to dismiss the contest, on the. ground . ; 
of res. judicata, the, register concluded that the Government had _ 


_ ¥% sustained ‘all three -of its. charges. On appeal, the Commissioner of ee 


the General Land Office. decided that. the plea of. res judicata was. 
-; properly denied by the register; that the land was known to contain — 


“7 me valuable deposits of kernite. and tineal, om and as to September. aA ae : 
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- 1997, and that ernite and tincal are wineials ainnpoebatitad by | 


the: phrase “borates * * * of sodium dissolved in and soluble — 
in water, and accumulated by. concentration” as used in section 23 © — 
-of: the 1920 leasing act. Accordingly, he held the Little Placer 
mining claim for cancellation. From that decision the Borax Com: ashy 


, pany appeals. - 


The.contentions of the sopalinnta are » substantially t eae as That 2 
this proceeding 1S barred under the rule of ‘res judicata and that. a 
_. change of opinion by. an expert witness does not. justify its com- _ 

-mencement. 2. That professional papers and bulletins of the Gov- ° 


ernment. not offered in evidence may -not be considered in deciding 
the issues. 3. That. actual discovery of sodium borates in the Little 


_ Placer -is essential to establish knowledge of their existence.” 4. ‘That 


~ the evidence preponderates i in favor of the conclusion that the sodium _ 


© borate’ deposit was not one “dissolved in and soluble in a water and 
accumulated by concentration.” 


LL. The appellant. challenges his! apne of the Government to retry — 
| and redetermine issues decided in. the Burnham case. Its’ position 
is that the principle of res judicata should be a: bar to such action. 
This approach fails to-take-into account the nature of the Secretary’s. 
power over the public. domain and the proceedings in the Depart- 
- ment: relating to it, a power quite differ ent than that of the courts 
“In adjudicating rights as between private parties. : 
. The Secretary: ‘of the Interior has a continuing suey as. pining of 
. the public lands. He loses this power and his jurisdiction ends only . 
when the Government no longer has legal title. ‘Thus, in dealing with - 
- those who claim or apply for an interest in public. land, so far as the 


- Government is concerned the Secretary’ s decisions are nel controlled 


- by the principle of res judicata. His first duty is to see that the public 


- domain is conserved, managed and disposed of in the manner Con- 
gress” has directed. . yor while he kas jurisdiction over the land, he 


may open any proceeding: and correct or revise or reverse any deci- 


sion of the Department or the General ‘Land: Office. provided inter- _ 


ested. persons in appropriate. cases have. notice and opportunity to bees : 


. heard. Before the passing of legal title, his findings and decisions. 


areas ‘completely. subject to revision as are those of a 1 court before b oe 
- final judgment or before the end of its term. — ei re 
‘The. important aspects: of the Secretary’ s power - in this regard are. 


| that it is primarily a power over lands and that all proceedings with 
. relation to any particular public land are amerely steps in a continuous. — 
proceeding m rem, never finally terminated until legal title ‘passes. - 
‘These. principles are designed most.effectively to subordinate private» 


- . | convenience. to the safeguarding. of the public domain. » And they a 


. es 
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a ee bean established. and applied by many decisions of the Depart : aa 


~~ ment and the courts.) pore ae 
-..-_In this case a patent. has not issued. Notios of the: chara made i in 
eee this proceeding was duly given to the appellant. In due time it filed 2 

-. an answer and an amended answer and extensive hearings followed. © 


tee ae made. 


The Secretary, therefore, had the power to reopen the. issues heard - 


in. the Burnham OP, and to revise. pany. aoee as or. conclusions there ee 


Moreover, ‘the exercise oe the | power in this case was # expecially ap- 


| > propriate. The Secretary should’ be especially’ astute to ascertain all : ae 
the facts in a case of this kind by exhausting all sources of evidence — 


7 and by: guarding against : any substantial érror before authorizing the 


issuance of patent, for the ultimate issue-is whether the Secretary — 


_ has the power to: lease the land under the leasing act or permit a | 


a disposition of the full title under the general mining laws. This issue 
. ds important because, if the disposition is to be under the general , 
mining laws, the United States will lose all title and proprietary con- 


-... trol to both the surface and subsurface, while if it, is to be under the 7 


leasing act the fee will be retained by the Government and only a 
iineral permit or lease will issue. In addition, in section 23 of the. 
__1920 leasing act, Congress in effect placed upon: the Secretary the duty | 
of determining a peculiarly technical, not easily demonstrable fact, > 
namely, whether in addition to: eee “dissolved in and ul in. 
water,” the. compounds of sodium there enumerated were “accumu- - 
lated: by concentration.” | | 
- The basis for doubting the: correctness sf the. astigion m . the | 
Burnham case was’ the fact that Gale, in that proceeding one of the 


expert witnesses for the defendants, had subsequently changed his . 


opinion on this very question, the determination of which in this case. 
depended entirely on the deductive reasoning of geologists. ‘This was - 


reason enough in the circumstances for ordering another hearing. — 


Cf. Van Epps. v. McKenny, 189 N. Y. Supp. 910. If, as a result of — 


such a new hearing, it would appear that the origin oF the. deposit’ ae 


was syngenetic, ie., that described in section 23 of the. 1920 leasing 


act, rather. than epigenetic, then the question whether kernite was 


known to exist in the land at. the time of the alleged discovery. of. | 


- colemanite would become material, a ees which, in view of eas as 


= 1 West. v. ‘Standara Oil. Oo: “978° ‘U. Ss. 200, 210- 214; Knight Vv. “Lene, 298 U. S. 63 


7 Greenameyer v. Coate, 212 U. S.. 434, 442; Michigan. Tend and Lumber Co. v.- ‘Rust; 168 : neg 


UL S. 589, 592, 593 5. New. Orleans. v.- Paine, 147 U.S. 261, 266; Knight vy. -U. 8. ‘Lond | 


_. Association, 142 U. S. 161, 178; Whitten y. Read, 58-1. D. 458, 466; Ernest B. @ates,. 
. 41 L. Dy. 3843 Brooks v.. McBride, 85° L. D. 4415. ‘Northern Pacific R. R. Co. .¥.: Coffman, nee 
ef al., 24 L. D. 280; Littlepage v. Johnson, 19 L. D.. 312, 314; National. Rifle Ass'n ve . 


ais 134 me (2a) 524, 17 App. ‘Dz Cc 290; see aT Michigan Law Review 804, 


aero 4g 
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2 contrary ascumption 3 in : the Burnham case, ofa thers oa considered = 


- immaterial. (54 I. D. 183, 189.) True, there was some testimony on 
. thisissue in the. earlier hearing. But if the finding on origin were a 
_ to be reversed, the issue would assume new significance. ‘Hence, it 


would not only be fair to both the appellant and the Government to — 


permit again the taking of testimony on that i issue but would resolve | 
‘whatever doubt persisted. 7 
It follows that the plea of res judicata’ is no bar to this procedding ; 


and that the exercise of the. discretionary power to reconsider the : a 
: Issues, was appropriate and reasonable, 


oe Certain recent professional papers : and bulletins published by the : 7 
7 Geological Survey and prepared by Waldemar ‘ie Schaller, one of its . 
geologists, having direct reference to the sodium deposits 1 in dispute | 


but not offered in evidence before the register, were referred to and 
considered by the Commissioner on the theory that. they could be | 


judicially noticed. The writings were opinions of the author on thé © 


origin and nature of the sodium deposits. Constituting no part of the» 


record in the hearing before the register, and the defendants not hav- | 


7 ing been afforded’an opportunity to rebut them, the papers. should — 7 | 
- not have been considered.as evidence on appeal... Robinson v. Balt. @ --. 


Ohio R.R., 222, U. S..506, 511, 512; Ohio Bell Telephone Co. v. ‘Public ; . | 
Utilities Comméssion of Ohe, 301 U.S. 292, 302; _Chisholm-Ryder _ 


Co. v. Buck, 65 F. (94) 735, 737; Richard P. Ireland, 40 L. D. 484. 


- However, the error was not prejudicial if the findings are. otherwise .. oh 


- supported by substantial evidence in the record. Cf. Interstate Com-. 
merce Conumission Vv. Louisville and Nashwitle Railroad Co. , 227 U.S. 


—_ 88, 93, 94. In view of our. conclusion, hereafter discussed, that there 


is ‘substantial evidence i in the record apart from Schaller’s ‘papers, to 


sy support, the. findings. with respect: to the nature and origin of, id eee 


— sodium deposits, the error was not prejudicial. . | | 
8. Lands which are known to be valuable ee a cel which 3 is 


= subject to leasing under the Mineral Leasing Act, are not open to 


location and disposition under the mining laws. If at the time of any — 


attempted mining location, the land is known to be valuable for any 
of the leasable minerals, the attempted. location i is of no validity and 


cone lands may only be leased under : the. leasing 4 act. Wilbur v ; ae 


—- Krushnic, 280. U. S. 306, 314; 50 L. D. 650, 651-652. 


' On the assumption that thes sodium borate deposit here evolved: : : . 
was of the character described in section. 93 of the Mineral Leasing — 


Act, one of the pertinent issues in the case was therefore whether the 
| Little Placer lands were known to be valuable for the sodium borate 


on September 2, 1927, the date of discovery by the eppallant ? : - 


| calcium borate, a mineral not. included 3 in the Teasing act. 
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‘The Gyidenne edhe abundantly shows. that karnite. and ‘tinea: ae gt ese 
soit (sodium borates): were discovered in lands adj oining the Little Placer 
_ on the northeast (NEY Sec. 24, Baker Mine) in August and Decem- 

ber of 1926, and in. lands adjoining on the south and southwest 


; (SEY, and: swy, Sec. 24, Western Mine) on J uly 4, 1927; in drill s 


- holes very close to the southern and western boundary. lines of the “ue 
~  . Little Placer ; that. the appellant became the owner of the Baker mine ee a 
prior to dicovers: of colemanite in the Little Placer claim; that: the et es 
_ discoveries of kernite in’ the Baker and Western mines becains: ; re 
- matter of common. knowledge i in the community immediately after the Dae 5B 


discoveries. were made; that the Baker and Western deposits. are , ns - : 
very similar and in one catégory 5. that the. deposits are uniquelyand >. 


mee surprisingly | pure ‘and of’ great thickness, 90 to 100 feet; that the — aa ae 


thickest parts of the Western deposit are right near the center of 


7 Section 24 and continue northward in maximum thickness. within - - 


= 21% to 5 feet of the boundary. lines of the Little Placer, and, in’ the | . 


_ opinion. of two witnesses called by the appellant, under two or three 


i acres: of the. Little. Placer ; and that the Baker deposit i is the major. , e 


deposit and the principal source of borax at the present time. - The ! 


appellant in speaking of the Little Placer-admitted in its answer = ; ie 


that “the probabilities are that the land contains valuable deposits =. 
_. of sodium borate.” It also appears that the appellant. drilled for | 
borate minerals in the Little Placer after its officials knew that’ valu- 

_ able deposits of sodium borate had been discovered on adjacent lands 
~The appellant contends that this evidence is not enough: but that. aes 


me : proof of an: actual discovery of the: sodium borate. deposit. was -re-_ io 


. quired. - The settled rule is to the contrary. Proof of the existence - 


ae of the. mineral on. adjacent, lands, geological and other surrounding — | . : 
and external conditions aré competent. All that is required is: that oe ee 


~~ such competent evidence show that the lands were known to be valu-. 
able for sodium when the attempted. location under the mining laws 


: was, made, that is, that the known conditions at that time were such. | 


as reasonably to engender the belief that the lands contained sodium . oi en — 
ope borates in such quantity: and of such. quality: as would render their oe 
a extraction. profitable and justify expenditures to that end.” United 


ee : “States v. Southern Pacific, $ 251: U.S. 4, 18, 14; Diamond Coal and es 
im. oe Coke. Co. v. United States, 933 U.S. 236, 249; United. States v. HS es 
Standard Oil Co., 21 F. Supp. 645, 650, 651, afd Standard Oil Co. 


_-v. United States, 107 F. (2d) 402, 411, 414, ‘415, cert. den. 3809 U. S00. tee. 


| - 654; United States v. California, 55 IL. D. 121,180. Within this rule, — ee 
the: evidence is convincing that the :lands embraced. in the. Little 0°". 


-- Placer were known to be valuable: for sodium’ borate when. the appel- 3 et i 
= lant made its atrem pied logenion Pee 2 See ne 
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4 Th the second ohare of the Goverimant, ‘thei issue was vane | a 


the sodium borate materials composing the kernite and. tincal. beds 


" had “accumulated by concentration,” that is, had been syngenetically - 


deposited, as provided by section 23 of the. Mineral Leasing Act. 


a _ _ If not, the appellant contends the Mineral Leasing Act is no: bar — : 
_ .° to the issuance of a. patent under the general mining laws. The 


ve Commissioner and the. register found as a fact that the sodium | por 


Soe “borates: had accumulated by concentration. The appellant, ee 
E “many errors in weighing and appreciating the evidence.. 


In the particular locale, known as the Kramer District, there are 


ar three known deposits of. sodium. borates. located within a mile of . 


= “each other in a synclinal: basin surrounded by hills and known locally a 


as the Suckow, Baker and Western; the Suckow deposit being a. 
_ ‘short ‘distance east of the northwest corner of the. NEY, of Sec. 23 


and extending into the SW SEY, of Sec. 14; the Baker deposit 

being in the northeast corner of the NE1/, of Sec. 24, and the Western. 

deposit being at and south and west, of: the center of See,: 24, all 
in T. 11.N,, R:.8 W., Ss. BM. - 

In the Suckow and Baker mines ne ee of the ere borate | 
beds are from 350: to 400 feet below the surface and, about 800 feet | 
below: the surface. Mn. the. Western mine. All three mines contain 
~tincal but. kernite is found only.in the Baker and Western mines. 

The difference. in chemical composition. between tincal- and kernite 

is of no significance except, as it. may reflect ¢ on the manner of pepesr 

tion. Both are soluble in. water. . | ae 


The syngenetic theory. i is confined. Ae eer deca aise the 


é ous and shales are laid down geologically at the same time in alter- 
nating. symmetrical laminations of : varied. respective - thicknesses. : 


‘s - The epigenetic. theory: is confined to. a process whereby the ores. in : - 
| _ solution are. forcefully introduced, into. preexisting shales. ea oe 


. In- speaking ‘of ‘the depositional. characteristics of the. Suckow 7 
, and Western deposits, Gale, the geologist now called by the Govern-" 
"ment, said i in substance, that the sedimentary banding.of the. Suckow 


, - deposit, the parallelism | of the. layers, the layering of the borax 
crystals and their orientation in the layers indicate that they. erystal- 3 


. . lized at the bottom of an open body of water and that the alternating | 


layers were quite regular and consistent ; that in the Western. mine 


the: alternating layers were ‘not. quite so regular but. the same sort. 


: of thing existed though less clearly defined and that this stratification 7 - : 
~ inthe Western: mine’ stood ‘out quite clearly as shown in a. picture  - 


- of it appearing in United States Geological” Survey Bulletin 871, | 


Re ‘opposite page 99; that the lower half: of the picture. marked. B ee 
_ showed the stratification: in which the continuity and: parallelism of a 
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a ‘the shale: and ore beds in ‘the ‘Western - mine. had been largely it ak: 


| ‘preserved, 


an: speaking of. the. igvatiaunl characteristics of an Sidkoa. iad =. — 
“Western. mines, Dr. Buwalda, a geologist, called by. the appellant, © 


7 said in. ‘substance, that. the Suckow. deposit i is much-more. regularly 


3 stratified ; that the beds of shale are of more. constant thickness, “— 


the regularity In , bedding, the. successive deposition of shale and 
borate material occurred. more. regularly, that. As, there are perhaps 
two inches of borate and then. perhaps. a half inch or an inch of shale 
and that will be repeated. again and again in much more regular | 
form than in the: case of the, Western. deposit ; that the layers of. 
‘borate in the Western. deposit. are. not..of even. thickness and: are. 


bs swollen i in some parts. and. buckled i in others; that parts of the shale > 
_. layers indicate that they have: been’ dissolved. away; that vertical, = 

_ oblique.» and. horizontal. veins. cut. the. deposit: frequently 3. that, the | Za e 

- borates are not stratified in the way it might be expected if they. aes 


| had been. laid: down. aS..a. sedimentary. deposit ; thatthe layering. i 18; goa ec se 


. very. vague. and. that the deposit’ is uniquely and surprisingly pure oe ad 


| - although there. are shale. ‘layers between the. borate layers, with very | ; 7 ee 


| pele: foreign material. 


Palmer, a mining engineer ene by. thé appellant, in describing! - : 
tae Western deposit testified,. in effect, that frequently shale is in-. 
__ cluded in the crystals of. kernite and frequently surround the crystals | 


cof kernite; that. the crystals sometimes are very large, some of them 7 


a foot in. -diarieter and a. couple of feet long ‘with specks and little — 


7 : gobs. and large chunks of shale inside of them; that there. are 7 a eo 
a parallel: shale beds pushed apart. and shale beds with a layer of ore 


between them; that the shale beds are parallel for a little. way, then - 


eae they swell ‘apart. with increased thickness of.the ore, and then they ° - 7 
- willbe found broken and in places: the whole bed will be broken. | 


Tn. describing a sedimentary or playa lake deposit, Dr. Buwalda, ‘ 
in substance, testified that before there is a basin in a desert. region. 
there are mountains so that some:part of that area stands high and. 
sheds drainage to. adj. oining . lowlands; that if the rainfall is so small 


ae that lakes of “ordinary times” do not: develop with through drainage 


~ there will be at the bottom. of the basin what is called-a playa, into i 
which goes. drainage: out of the. surrounding ranges - and materials 


swept off the adjoining ranges that i in the bottom of the basin the pean 
salts that are brought down from. the surrounding mountains, dis- 
- solved out of the rocks, are carried. down into the lower part: of the — 


| : basin and when the water in the basin evaporates they are left behind © . 


a * ‘and come to. be interstratified | with. the shales; that. these s series of ee = 
a ge ‘sediments ‘ continue to build up thicker and thicker and 3 in some cases -_- 
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a rath ins nsaieeatas ditches of jhoidide ‘of feet with sie : 
= layers of material; that ordinarily there are not huge concentrations 
. but there are. exceptions to that to be sure; that the- tendency is 


— for the saline to become’ interstratified with che mud ‘in thin layers. . 


swith different. distributions, some of them’ reaching to the. right — : : 


‘and some to the left or east and west of the basin and that is why. 


| there are scattered distributions of the saline deposits throughout ae 


‘the section; that there are many of these in the desert region but 


a no two exactly alike; that Searles Lake is a typical deposit in some. 
respects but not in others: that the water was carried into that basin 


from. the Owens Valley’ region and: evaporated there from time to 


time. giving rise to a large salt body; that the thickness of the crystal 


. body ji 1s sealed. something like 70: feet ‘and the area is something like. | | 


ia 10 to 12 square miles, the playa lake: being ee auch eS having 7 7 


an area of 50°or.60 or 70. square miles. : 
"Also Leroy ‘A. ‘Palmer, a witness Giller by thé’ ‘appellant; ‘testified, 


| se i in effect, that he had examined deposits “carrying minerals that ; 


~ dissolve in and are soluble 3 in water and accumulated by concentra- 


tion,” and that Searles Lake was such a. deposit. ‘And witness C. | 


Fe M. Razor for. the a testified to the same effect. Likewise eke 


es : did Gale. | : 
. oT The desctiption. as given of a eine deposit of Salinas: er the. as 6 
7 testimony. that Searles Lake is a typical lake deposit, with an ore: 

body. something like 70 feet thick, when compared carefully with 


| the striking similarity of laminas" of ‘shales and sodium borates ‘in a | 
| the Suckow mine and. also i in the ‘Western mine but with-less regu- aiucka 


larity, with thick ore bodies in each, and the antitheses which spring 


- - from. the epigenetical characteristic indications advanced by the 


‘appellant, lend great strength to the proposition that originally the 


Suckow, Western and’ Baker deposits were laid down syngenetically. oe 
The appellant points 1 to many physical occurrences which. it claims 

“Indicate the epigenetic deposition of. the Western. ore body, | all of 
which may be included in the following designations: 1. Absence — i 

of. other. salts and . foreign impurities. 2 Veins: in the deposit. es 


3. ‘Partial dissolution of the shales and . angular fr agments of shale 


2 within the tincal and kernite. 4, Distortion of ie shales, ‘uneven. ee 


7 ‘thickness of shales, swollen and buckled shales and ‘vague layering : 


ad of borates and : shales. De Presence. of realgar, orpiment and stib- a 
nite. It is not. believed, however, that ‘these physical oceurrences, | 


in the light of all other evidence on n the oneu of the. sodium borates, | 
o, have much probative force. % Re 
As to the. first,. it, is: Goukeine that here are. ea of (enter 


| minerals j in’ all three deposits of divers sizes and of different degrees ae 
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: of purity.. ene after stating that ae deposit i in he Westen — 


Se mine is uniquely and surprisingly pure, asserts that there are excep- aie 


‘tions. Hence, it is admitted that sedimentary deposits‘ of water- _ 


As : soluble. saline minerals may vary greatly in their purity. This ; | 


western. deposit. might. well be an outstanding sedimentary exception. a 

3 “He further states, In substance, that. it is difficult. to conceive of beds. a 

10, feet or so in thickness being laid down as a sedimentary. deposit. Se 
and not, containing considerable quantities. of clay, sand, gravel.and 
detritus. swept into. the. basin from the side during. the many years. Sea 


that would be necessary. for the ‘deposition of layers. of that thick- 


-ness.. But ‘he does not say ‘that. such a deposition | 1s impossible. or. 


“could. not’ be an. exception consistent with the. acknowledged . fact’ 7 
that no two sedimentary deposits: are. alike. - This: ‘Western deposit, | 


in its entirety, that is. everything between. its. ceiling and floor, ap- | | 
pears from the evidence: in the case to be about: one- -fourth layers 


of clay and other ‘impurities, the clay, of course, being. nothing ae 
more than the eroded. rocks, which originally surrounded the syn- 


clinal basin, deposited in water and compacted i in shaly. layers. | 
With respect. to the vertical,. oblique, and horizontal veins men- 
tioned, they seem. to. ‘be those. occurring in. the. shale. and in the ore 
body between the ceiling. and the floor of the ore. body. The mere - 
presence of veins which cut the layers of ore and shale layers. within 
the body of. the deposit i is not. convincing evidence of the epigenesis. 


of the deposit in view of the many ways in which the deponit and i | 


the shale layers in it could have been distorted. © , 
The partial. apparent. ‘dissolution of shales Pack ‘the presence ‘er ; 


neue fragments of shale. within’ the tincal and kernite can be — as 
amply explained, it. 1s_ believed, by a: reerystallization. of. original ee 


ga tincal into kernite accompanied by fracturing. and. resultant local 


; “The. Syidenes discloses: that. the dictertion: ene in the ‘Western ae eC 
mine could have happened i in many ways. The scientists are not in = 


accord on the question of whether tincal- (Nay Bs O.. 10H. QO). or. 


-  kernite (Nag By O7.He: O) was the primary mineral. - The. chemical 7 
- difference between tincal-and kernite is six molecules of water. If | 
tincal was the primary:mineral, which tnust be the case ‘in. the = or 
. “Suckow mine, a. large decrease. i in ‘space would have occurred in the 
‘Western and Baker mines when it changed to kernite. | Witness — 


7 Connell. testified thatthe decrease would. equal 40 percent of the 


size of the deposit. If kernite was the. primary mineral then | ; oe = 
naturally there would have been a swelling i in equal proportion. when ae 
it changed to. tincal. . ‘There are no indications of such swelling OF: oe 


pay distortions in the. Suckow mine in ‘which there. is no ” Kernite. - 


Tos 
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- Al. ‘of he’ distortion, ae in eae Western mine eal have 


taken place, in geologic time, while the change from tincal to kernite - 


. was in progress. Such a change would take place. very slowly. | ab 
would not be instantaneous, leaving theoretical empty spaces, but 

the slow diminution i in volume would be taken care of immediately 7 
but at the same slow rate by the compressive force to which the whole 


deposit would. be subjected at all times. 'The evidence evinces the 


. fact that the distortion of the shale layers” is found around kernite 
--erystals and in runs of shale measured in inches instead of hundreds es 
‘of feet, whereas folding due to the introduction of new molten 


| - material forcing the strata apart, it is believed, would involve fold- 


se ing for distances hundreds of feet in length and generally would:'be 
~ continuous and curved instead of short, fragmental and: ‘straight- oe 


- edged. Where. molten material’ is brought up from the depths 


through a feeder vein, and is’ diverted’ina horizontal direction. ag 
| with the consequent displacement of the intruded body, shale, the 
-.. resulting pressures must essentially be up or down. A downward | 


se bulging of the shale layers would encounter the resistance: of the 
entire earth below, whereas an upward bulging would encounter only 


the resistance of the overlying material. If the downward bowing | :? 


of the shale layers shown in Buwalda photo exhibit No. 17 (p. 76, 


é appellant’s brief) is due to the injection of kernite then that dowi - - : 


ward bowing had to overcome the resistance of the entire earth, 


whereas the upward bowing would overcome only the resistance of 
the overlying strata at the time the kernite is supposed. to have been 
. injected, which.at the present time is about 800 feet. Further, the 
_ swelling and buckling and distortion of the shales could be attributed ee 


ne - to some extent at least to the growth of kernite crystals. “Dr... : + 
= _Buwalda in this regard. testified, in substance, that crystals. begin ae 


— to grow around certain: centers and the pressure which they exert 


as the consequence of their growth is in many cases’ very large and: | 
that, if the deposit: formed: happens to lie‘in an inclined or horizontal -_ 


position, the growth of the crystals will actually force the over- 


lying territory and lift it in such a way as to make more space for. 


the crystals to: grow beneath and between the walls of a deposit. 


~~ Distortion thus brought about would develop cracks and cross frac- 


. tures in the shales and the partial elimination of lamina regularity, oe 
the cracks and cross fractures being later filled with borate material 
oy moving solutions. - | sa 
Finally, it is shown by the evidence Rar realgar, opiment and 


ae stibnite may come from volcanic activity. However, it is scientific — 


s knowledge that boron emanates from volcanic vents and that ‘sodium : 
oe dissolved. from the surrounding rocks. and lava beds will sere 
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unite th the bor on.. “Tt is therefore fedeonable to hekevs. and it — ne 
can be deduced from: the evidence presented, that the small amounts 
of realgar, orpiment, ‘and stibnite found to be present: could have — 
. accompanied any boron placed in‘ the lake through voleanic vents. 
“Gale testified to the presence of reagan in Searles: a seunes a: 


mo to be a sedimentary deposit. — J ney! 
- The-views of the experts are divergent on whathar dingah 6 or kernite _ 


= was the original mineral. ‘Dr. Buwalda when asked if his opinion - ae 7 
‘took ‘care of the deposition. of both tincal and. kernite equally well, ie ae 


| replied. that he did not think so and would hesitate to express a 


i _ very definite opinion on that score. And after a presentation of his 


views and conclusions in support of the epigenetic theory, gained. from | 


what’ personal examination he could make of the geologic formations. | 


exposed in the: mines and deciphering the geologic history. of the | 
region in detail-and at. great. length, he could conclude with no 
greater assurance than “it is only reasonable to assume that these 
borate: bearing solutions should: come up from depths in. this par- 
ticular region in the. form of ascending solutions.” ‘Ransome was — 
of the view that there were four ways that. it may have erystallized _ 
in the soft mud. at the bottom of a tertiary lake ‘whose waters were 
rich in sodium borate. Gale was of the same view. | 7 
The evidence is persuasive. that tincal, present in. aul. hes ae a 
was the primary mineral; that the. Suckow ‘mine’ constitutes the | 
prototype from which it may be concluded that the other two deposits 


originated, and, as. the Suckow. amine closely. meets the distinctive 


characteristics of di lake deposit, that the component materials tsodi. 
um borates) : were deposited syngenetically. . 


_ While there is no evidence of actual doen of coats, boris ae 
“within the boundaries of the Little. Placer. claim, the. admission. Of... 
_the appellant in its answer and brief: that “the probabilities. are that 
~ the lands contain valuable: deposits. of sodium borates,” the evidence nee 
of the actual discovery of those minerals in adjacent and nearby . - | 
-Jands, and the evidence of other surrounding. and external conditions, 
amply support. the Commissioner’s finding: .that valuable sodium = 
_ borates of the character described in section 23 of the’ Mineral. Leas-. — 


ing Act. actually underlie the lands of the Little Placer claim. 
The Department finds and concludes: = 


A. That:the SW1, SW1, NEV, Seo. 24, T. 11 NX. R. 8 W. 8. B. M. hae 
Ey ‘easing the Little Placer claim, contains valuable deposits of sodi- a 
aa ee um borates. an 
; 2. That the said codjuni borate materials, to wit danced Sa ees ale ee 


are soluble in water and were dissolved in water, » and accumulated ae 


: by concentration, 


aes 
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os 8, That. at the time the ere perfected: ite. mining. os ao 
a on. the lands. embracing the Little Placer mining claim’ the lands. 7 
were ‘known to contain. valuable deposits of sodium borates. | 


AY. That the lands embracing the Little Placer mining lite or. the : . 


| enn borates therein contained are not subject to. disposition | under 


7 the general mining laws but only under the act of February 25, 1920. ° ca 
(41 Stat. 437, 30 U. Ss. Ge sec. aes known, as ; the Mineral Leasing 
: , Act. ete S ; 


. The decision of the Commissioner i Is. is a eee Se 
peter 5°05 pigemads “> 
| | "MOTION FOR REHEARING : ee | | 
| The Uinited States Borax Conipany ae ieee a : motion for eicheaane | 


of the appeal and for a.new hearing for the purpose of taking addi- ~ 
tional testimony. In its decision of April 28, 1943, the Department 


on affirmed the Commissioner’s decision that. the 10 acres of land cov-- 


ered. by the Little Placer mining claim were subject to lease and not 
to mining location because they contained sodium borate “dissolved 
in and soluble in water and accumulated by concentration,” aS. pro- 
_. vided in section 23: of the Mineral 1 Leasing Act of ee 25, 1920 
(41 Stat. 437, 447). © 

1. The dupcllants again x diaputes ie ight, of ie eee a cal a 
retry and redetermine the-issues decided in Burnham Chemical Com-— 
‘pany v. United States Borax Company, et al., 54 I. D. 183, Nothing 
new is now presented. The point was fully considered and: discussed 
and decided against the appellant:in the Department’s decision. We 
need only: paraphrase the language of the Supreme Court by saying 


~~ that the appellant’s reiterated argument is “that upon the creation of 


an equitable right or title” in it, “the power of the land department _ 


. to inquire. into: the validity of that’ right. or title ceases. ‘That. propo- esa 


7 sition cannot be sustained.” Brown v. Hitchcock, W 8 U. 8. 473, 479. he 
: | es See’ also Peyton Vv. Desmond, 129 Fed. 41-7,:8. : 3 


9. The Department found - as facts, (4). that: the sodium obats : 


7 eiaenle contained in the lands involved are soluble in water and thas ah 


| _ were. dissolved in water.and accumulated by concentration, and (2) 
that at the time the appellant perfected its mining location the lands - 
“were known to contain valuable deposits of these sodium. borates. 


On this. motion, these findings are challenged. No: record evidence i _ ie 


= and no arguments based thereon, which were not considered or pre- 
‘sented. on. the appeal, are now called to our attention. The entire 


record was considered - in determining the. nope and it: has now. an | 


a 


es 426) a “UNITED. STATES 0.0: 8. ‘BORAX COR AM 


ee ‘34, 1944 


| a again been viewid: We See no reason for disturbing the findings ce - 
made in the decision on appeal. — _ 
8. Appellant has. submitted the affidavits of: a elie and two a 


_ : chemists setting out. alleged newly discovered evidence, on the basis - 
of which it moves for a new trial. ‘The Rules of Practice. provide — | 


that motions for new trials are.to be heard by the register and shall — re 
be filed with him not-more than 15 days after his decision, and that. 0.) 


- ‘such motions will not be considered or. decided i in the first. instance 


by the Commissioner or the Secretary, or otherwise than on review — me 


ee _of the decision of the register. 48 CFR 221.41-2991.44.. Appellant's ee 


motion therefore. comes too. late and at an A iiappropriate meee of the | FE 
is proceedings. | Ee yh 
These procedural obj ections aside? hers are other reasons for dény= See 


: ‘ing the motion. The appellant has failed to demonstrate that’ the. 
alleged newly discovered. evidence could not’ with due diligence have 


_ been obtained before and presented at the hearing; most of it is cumu- — . 


lative; and none of it is controlling, that’ is, proof of any or all the. 


: alleged new facts at a new hearing would not warrant a changein 5 

_ the findings of fact of the register, the Commissioner and the As) =. 
; - sistant Secretary that the deposits accumulated by concentration: oot Se 
_ With respect to two of the suggested items of “new” evidence, this Le 
further comment, should be added. (1) It issaid that ammonia, which 
- 1s" ‘characteristic of volcanic deposits, has. been detected in kernite 
samples of nearby mines. The altidavit of. Dr. Buwalda,. a geologist, a ot 
states that “considerable ‘amounts” of ammonia are present in the — 


| : er kernite deposits « and refers to the accompanying affidavit of Dr. Swift, ~ | | 
--achemist.: The latter affidavit, however, states that on actual analysis ats ttt 


of 14 samples. from nearby miines, 3.6 to 10 parts of ammonia per 


- million were found. Reducing this to the customary percentage basis pee 


ea . vand conceding the maximum. claimed, appellants say that .001 percent wee 


of ammonia was detectable in the samples. This is an infinitesimal 


- rather than.a “considerable” amount and in such minute quantities on 


‘may be attributed to innumerable processes, such as the decomposition — 


of organic matter, rather than the epigenetic origin of the sodium 


borate. (2) One of the affiants describes. ‘a laboratory experiment A - 
3 conducted after the hearing which allegedly indicates that, had-tincal = 


8 been the. original ore, gt “change to  kernite would have caused’ the. > 


| : 1We should point’ out that, as: stated. in ‘the ‘Gomaaseioter's decision, the: vee co 


. Survey on’ October ‘25, 1928, determined, -in connection with the application of. Burnham | | ne 
. . Chemical Company for a. sodium prospecting. permit, | that the lands in Sec.' 24 “contain _ 


sodium salts in commercial quantities and are subject to’ eae only under lease. ie ae 
. 3 United States v. California, 55.1. D: 532. - 


-  8See: 43 CPR 221.42, 3 Moore's Federal Piaction | D. 8245, Note 14, $50. 02, 1942 i oe 
i _ Supp. Note 14° United States v. - Californta, 55. i. D. 532. re Bas 
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‘ shale. to dicintegrate and no ae aiiile would’ remain within’ ; o % 


- the’kernite. The temperatures used in this experiment. were between 
100° to 150° C. Such temperattires necessarily segregate. the shales 
completely. Kernite is recognized as stable above approximately. 


a 60° C; therefore the change from tincal to kernite may. have occurred “ 


at the lower degree with relatively slight. effect on-the shales. There : 


is no possible way of knowing at what temperature, what time, or Pee 


. - ~ what depth, kernite was produced, but there is no basis for assuming — 
the high temperatures of the Geeta ee, 


Po SUPPLEMENT TO MOTION FOR REHEARING 


The motion for rehearing was. filed within the 30- day icaned ale 


‘owed by the regulations. 43. CFR 221.81. Long after the expiration 


of the 30- -day period, the appellant filed a so-called “Supplement to. | 
Pending Motion for Rehearing and Reopening of Case.” The regu- | 
-» Jations make no. provision for the filing of such a “Supplement. aan, 
7 “Moreover, this proceeding has been pending since May 19, 1987, when — 
- the adverse proceedings. were initiated. The appellant has actively 


- and vigorously. contested the Government’s contentions before ‘the 
_ register, the Commissioner and the Secretary. At this late day, the 
appellant for the first time contends that the thesis’ of the Govern- 

 ment’s: charges “ is that if lands within a Placer mining claim contain — 

7 valuable deposits of sodium borate dissolved in and soluble in water 

and accumulated by concentration, and if, at the time the location is 


Sint perfected, it i8 known that the lands contain sodium borate, the loca- 
tion is a nullity.” [Italics appellant’s.]. Upon. this hypothesis, ap- 
* pellant bases an. argument that.there has been an error of law. 


_Appellant’s belated. conception of the Government's. charges j is er- 
‘ roneous, in fact. The third charge was— 3 = 


a | That while the location was made August: 11, 1926, a. discov ery was ‘abe made : 
_-thereon. and the claim: validated. until September : 1927,. at. which time sodium 


it boraté deposits were known to exist in the land. which . prevented a location — 


ae being made thereon: under the mining laws. 


Obviously, the. only sodium borate deposits. Sie earl prevent « | 


location being made. thereon: under the mining laws, were those de- 
. geribed. in the leasing act and in the second charge as those “dissolved - = 
- 4n-and soluble in water, and accumulated by concentration.” This 


must. necessarily follow from the fact that unless the known sodium: 


- ‘borate deposits-were covered. by. the leasing act, ‘they would not EDte ee 


: vent 1 a location under the mining laws. 


The. decisions of the register, the Commissioners and the ere - : 
a ~ Secretary can reasonably be regarded. as sustaining the third charge 
= ae a on-the basis. that it: had that eee. The — concluded | 
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| a haiies No. 3 has boas sustained.” ” “The Cormigsioner i in ‘a ffiraits ae 


ing the register held that “The land in the Little Placer is held to. 


contain valuable deposits’ of sodium. borates accumulated - by concen- 


’ tration dissolved. i in. and soluble i in water and to have been SO known : | 


'- when the location of the ‘Little Placer was perfected by discovery.” 


a ee The Department. affirmed that decision. The second and third finding “ oe Ont i 
'..... and conclusion of the departmental decision affirming the Commis- ; 


sioner were as. follows: 


tae That. the said sodium borate. materials, to: ‘wit; ‘tineal. and kernite, are eo 


‘sonke in: water. and were dissolved in water, and accumulated by concentration, 


3: ‘That: at. the ‘time the appellant per fected its mining location . on. the lands : Rs ; 
| embr acing | the. Little Placer mining claim the ands were ‘Inown to. contain 7 
~ valuable deposits of. ‘sodium borates. 7 He =e : 


-_ The third finding aa conclusion. eould only sensibly m mean. an it ae : we 


7 of course, intended to mean that the lands were known. to. contain. 
| ‘valuable deposits of the sodium borates described in the second: finding | 


~ and conclusion. . In order to. obviate any conceivable. misunderstand- - 


- ing, the decision is hereby: amended i in the following pean (a). The a. 


"4 toed finding and conclusion 1 Is amended to read: 


That at. the. time the ‘appellant perfected. its. mining: location “on the lands 


| embracing’ the Little Placer mining claim: the’ lands were known to. contain | 
valuable. deposits of borates of- sodium ‘dissolved in and soluble: in’ water, and : 
: accumulated by concentration, to wit, tincal and kernite. s? 


(b) The last sentence of part. 3 i is amended to read: 


Within: this: rule, the evidence is. convincing that. at: the. time. the. appellant i 7 
perfected its mining location. ‘on. the lands -embracing: the Little Placer mining — 


. claim the lands were known to contain valuable deposits of borates, of sodium 
' | dissolved in and soluble. in water, and: accumulated by concentration, to wit, : 


| _ tineal and kernite. 


The. Smith. “Prospeatirig Permit. ‘The cee Tani’ Office ail: —— - 


7 our attention to the fact. that. in- any event, according to its official 
eS records, the mineral entry is subject. to cancellation. and: the applica: 
tion for: patent. must. be denied: for another reason. ‘These records 

’ show that on. August. 11, 1926, when the Little Placer was allegedly. . 


located, the SWYSWYNEY, sec. 24, T. 11 N., R. 8 W., SBM. : eo. 


was embraced i in oil and gas prospecting permit ie nese 034349 


: ‘issued to Ray M. Smith on. March 31, 1922. This permit remained of < 


record until: March 31, 1927, when it was. canceled, effective. May 10, 
1927, because of the faihire of the permittee - to comply with its terms. — 


-On September 11, 1926, Smith filed a relinquishment. of the. NEY _s 


sec. » DAs but this was one month after the. location of the Little Placer ee 


ae 
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| nee } Moreover, the. inane: was not ¢ accepted and the per- | 


oe mit subsequently was canceled as aforesaid. 


ee A Mining. claim cannot be located on. land émbraced i in an oil and 
gas prospecting permit. It is immaterial that. at the date of location 


of the. Little Placer claim the prospecting permit may. have: been 


subject: to cancellation. for any reason. So long as it remained. of fe : 


record and uncanceled, the permit segregated the land from location 


~~ under the mining we Joseph E. McClory et al., 50 L. D. 628, 626 © cot 


1924) ; Filtrol Go. v. Brittan and Echart, 61 L. D. 649, 653 (1926) i, 


I. Leslie Parker et al., 64 I. D. 165, 173 (1938). Of. Neff v: United 


States, 165 Fed. 273, 981 (1908) 5 Bunker Hill Co. v. United States, 
- 996 U. ‘S. 548, 550. (1918) ; Swanson v. Sears, 294. U. S. 180 (1912); 

| Belk v. Meagher, 104 U.S. 279, 284, 285 (1881) 5 Sullivan v. Tendotle, 
4B L. D. 337, 839 (1921). 

For these. reasons, apart from any ‘etlierss the Little Placer Gina 
“was void ‘from its inception, the entry should be canceled and the ap- 

‘ plication for patent. denied. : As the facts supporting these conclu- _ 
‘sions are established. by the official records of the General Land Office, 
a eontest proceeding’ is unnecessary. See 43. CFR 221.1, 222.14; 
‘Joseph E. McClory et al., and Filtrol Go. v. Britian na Eokart, 


supra... The Commissioner’ s decision is therefore to be regarded as - 


affirmed for these as well as the other reasons heretofore eo 


_ The motion for rehearing ' 1s 3 igh | 


AUTHORITY OF ‘CONTRACTING OFFICER. ‘UNDER ‘LIQUIDATED . 
| DAMAGE PROVISION OF DIVISIBLE ie staal a_i ae 


ee _ Opinion, May Uy, 1943 
- Divistene - Cownmacrs—Liquinarmp Dawacrs—Exrenston OF » Pine —Rescisston. 


A contracting officer, if. circumstances otherwise warrant : such action, ‘prop-- 
erly may. proceed toa determination to. assess. liquidated damages, to remit — 


~ ‘gueh_ damages if. already deducted. from payment, or to extend the time — 


for performance . under a divisible contract providing . for. the. assessment. : 


of liquidated damages for pelays. in? delivery of stenoerephic transcripts at eee 


ee times. _ 


, «The decision: of the _ Commissioner Gaeaing the permit stated: | “Reports mcauiked . 


eo “under. present. instructions: have beet received, showing no objection to offering the land _ 
+: involved to. further filing under section 13 of. the leasing ACL. Fst As to the » 


SWYSWYNEY [Little Placer] and S% See. 24, above township. and range, the can-. 


eellation- will'.become: effective May 10, 1927, and will be noted on your tract books Bt 
10. o’clock a.m., on that date.. Applications for permits for this land may be ‘filed per- 


: ‘sonally or by mail between the hours of nine. a.m., and ten a.m., oe the day the cancella- a 
tion becomes. effective.. ee aoe . 


a are 6 The appellant may, ‘a it is so advised, file a motion for the exercise Py the Secretary’ By 
oe es UDOrWICOry ‘bower under section 221. 82 of Title 43 of the Code of Federal ‘Regulations. . 


oN 
+. 


a 4a) CONTRACTING: OFFICER, LIQUIDATED DAMAGES ~ AA’ — 


May 14, 1943 


= 


i Dress Contieaore! Lagi ain’ ‘Dawacrs—Exrenston OF. ‘Trste—UNvoRnsEE. ee 


ABLE. CIRCUMSTANCES. 


- Ilness of ay contractor’ Ss chosen stenographic reporter cannot be regarded: bag - . . 
an ‘unforeseeable circumstance justifying an. extension of time.for perform- —— oe 
“ance or the remission of. liquidated. damag eS assessed for delay 1 in “delivery on 


of. ‘stenographic transcripts: as Pe re oy the contract. 
ae GaronEr, Solicitor: *e 


In. compliance with your [Chiet Clerk]. ae of. April 8 te = 


_ have reviewed the claim of Ethel E. Fisher and: Associates, Inc., ane a e ne ae. 
".. papers attached thereto, with @ view. to ascertaining: the Jegal: pro-- eerie 


 priety of your approving, as contracting officer, the remission.of ~~ 
| liquidated. damages deducted from an amount claimed. by.- the con: aa 


eat tractor. for services: rendered under. contract. IS-4795, payment. less” “4, 


the amount assessed for - such h damages having been, made, to. and | ac- ¥ eo 
| cepted. by. the contractor. . ee eee ae BS ate 1 
It is my opinion that since tlie contract is in fora divisible; ae te 


— “ance of payment. for one of.an. anticipated indefinite number of per: roe 


.formances. thereunder. would not, if the facts otherwise warranted Oe 


‘such action, preclude. allowance. by the contracting’ officer, with the 


approval of the head of the department, of an extension of time coyer- x 
ing the period of delay for which liquidated damages: were assessed. =. 
- However, It appears pertinent to observe that should: this matter: be... 6? 
“presented in the regular. course for the consideration. of this office - 


in the form of an appeal from the contracting officer’ S finding of fact - pee 


disallowing on the merits the claim for remission of liquidated dam- 
ages, T should be constrained to recommend affirmarice of such a find-. 


ing for the reason that the ground upon. which. the contractor seeks . eo” 


relief from assessment of damages for delay in: performance, isnot. | Pree i 
properly. cognizable under the provisions of the contract.. It is mani- — 


. fest from the terms of the contract that it is regarded by. the parties 7 
thereto as a divisible contract which is to: continue: for the fiscal year _ i, 


1948. ‘Tt is well established that if either the buyer‘or the seller in = 

~~ such. circumstances has committed a material breach of contract (sich = 

as the non- delivery when promised. in. the present. case). the’ other 
party should. be excused from the obligation to perform further. If, 


thd however, the. injured party knowingly accepts the defective perform: be ee 


| ance, such conduct operates as. an election.to go on with the’ contract, | 


: es though it does not necessarily, destroy his right to recover damages. ee 


: _ for the breach committed by the other party. K alamazoo. Tee & Fuel : : : , 
» Conwy Gerber (CoG. As 6; 1995), 4-F. (2d) 235, 240. Williston.on . . 


a Contracts: (Revised Edition, 1936), secs. 700, 104, 864. “Accordingly, wine 


ast a :, contracting: officer: could. properly proceed | to. a. | determination to. | ‘tee 
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Fe liquidated damages for erick jae or to extend a ‘time for al 


— particular performarice under a continuing contract, such as the pres-— 
~~ -ent.one,. if: the circumstances warranted.and such action were not. — 


precludéd by a specific provision of the contract. He could so proceed - 


even though the contractor failed to request such. extension of time 
.. ° within 10 days from the beginning of the delay. i In: performance. - 20 poe *s 
a Comp. Gen.: 299, 302 (1940). a | 
Inasmuch: as additional requests for exienmond of ‘dine: anda this ee. 


| “contract, based on. similar factual: circumstances, have been forwarded 

for the. consideration of this office, it is: deemed advisable to review, 7 

- gomewhat at. length, the’ contract. provisions. -under which the con- 
_. tractor undertook to supply. the services: in. cone The contract. 

Ese soak specifically: provides that— et ee OG eee 


~The contr actor ‘hereby. agrees: that he will at all snieE: provide as many com- 


noe petent stenographers. and maintain. such. staff and equipment as may. be neces- - 


a sary for the prompt: furnishing of satisfactory. transcripts: [Italies supplied.) 


: Paragraph. No.. 8 of the contract deletes paragraph - 4 of the standard 
Government. invitation, bid. and acceptance form. (U. S. Standard 


. Form 33. [Revised] ), and substitutes i in lieu thereof toe Se ea aoe 


damage provisions, reading i in part, as follows: 


- Delays—Liquidated _ Damages. Te: the . contractor ‘ieee aes or fails 40) make 
delivery. of the matérials. or Supplies within the time specified, or any. extension 
thereof, the actual. damage to the Government ‘for the delay will be impossible 
at to determine, and in lieu thereof. the. contractor. shall pay to the Government, 
— as. fixed, agreed, and— liquidated: damages. for each calendar day of delay. in 


i making deliver y, the amount. as set forth in-the specifications or accompanying ; 
e ‘papers, and the. contractor’ and his sureties shall be. liable for: the. amount . 


thereof: *..* *. Provided, further, ‘That the contractor shall not be charged. 
. with liquidated. damages or. any eXCeSS. cost. when the delay in ‘delivery is due 


to ‘unfor eseeable causes beyond the control: and without the’ fault or negligence : 


of. the: contractor, ‘including, but not restricted to, acts of God or the public | 
“enemy, acts of ‘the. Government, ‘fires, floods, epidemics, quarantine restrictions, 


strikes;. freight embargoes, unusually severe; weather, and delays ofa subcon- als 


- tractor: due: to: such causes. unless: the. contracting officer’ shall determine that — 
_ the materials or supplies'to be. furnished under the subcontract. are procurable_ 
. in the open “market, af the contractor. shall notify ‘the. contracting officer. an 
writing of the cause of any such delay, within 10 days from the beginning 
. thereof, or. within such further: period as the contracting officer shall, with the — | 
| “approval. of the head: Of. the. department or his. duly authorized representative, oat 


| - prior to. the date of. Jina settlement of the coniract, grant for the giving of 


such notice.. Tae’ contracting ‘officer shall then ascertain: the facts and extent 


ae ‘of. the delay and extend: the: time for. making delivery when in his judgment 


" the findings. of fact: justify such an extension, ‘and his findings. of. fact thereon : 
shall be final. and. conclusive. ‘on the parties hereto, subject. only to appeal, — 


~ within. 30. days,. by. the: contractor to the head of the department concerned or 


| 1 his uly authorized representative, whose decision on such appeal: as’ to. the 


2 Rae a CONTRACTING OFFICER, LIQUIDATED DAMAGES oe a: 


r “May 14, 1948 


facts E delay and the extension of time tot making, aenivery. shall be final and ; : 


5 conclusive on the parties hereto * *° * i ~ 3 
| ‘Rate. of. ‘liquidated. damages. —The rate’ ‘of liquidated uae pererted® to ; 
| above; shall. ‘be $7.50. for :each: calendar day of delay - in completing delivery. aa 


_ These damages may not be waived. by. administrative officers. [italles gaa te 1 ‘. _ 


| The contract. further provides that— 


“-when- daily copy’ fas. was the ‘case ‘under. Contract: I8- AT95] 3 is not. ‘required, 7 : ee 
‘delivery of all. ‘transcripts. shall. be: completed | within’ a period of: seven days, ee ae 


ee Sundays » and. holidays excluded, from the date. that a. ‘hearing, “conference, o bi 
: ea meeting is concluded, continued, ‘or. adjourned. . pe ae 


“It: appears ‘thak: in- ‘the present’ case the hearing mM question. 
fariekena Coal-Co., Docket #:A- 1639), concluded on November 17, 


1949, ther eby establishing November 25 as’ the date, after allowing ° 


- the 7- day period, less one intervening Sunday, for delivery of the 


Coe _ completed transcripts. The contractor, due to’ illness: experienced- eae 


by. its. selected stenographer, : “was unable to. make delivery of the. 


/ transcripts. until November 27, and was accordingly assessed liqui- - 
'. dated damages at the rate of ST. 50 per day for the 2- -day period of 


delay after breach of the contract. delivery. agreement. The con- 
. tractor now apparently seeks remission of the liquidated damages’ on | 
' the ground that difficulties arising because of unexpected. illness of its 


- selected stenographer, and its subsequent inability readily to procure : 


- substitute: services, were due to unforeseeable causes beyond. its: con-. 
: trol: and ‘which occurred without its fault or negligence. . “ 


An examination of Contract TS. AT 95, raises the question “ghahee a in eed 


. the present and similar cases inability of the contractor to supply the © 
services” promised: under. the contract because ‘of such difficulties is a 


- matter so unforeseeable in nature as to constitute. impossibility of - m2 
Oe performance. and therefore to excuse: delay or-warrant extensions of — 


‘time. - The contractor expressly promises to Mat all times provide as 


many competent stenographers. and maintain ‘such staff and equip- 7 
ment as inay be-necessary for the prompt: furnishing of satisfactory 


a transcripts,” “in the Interior: Department Building, Washington;  _ 
_D.C., or any other designated place within the District of Columbia. os tn 
or. slsewhere: in the United States as may be designated . oo oe ne 

- “While it is well recognized that impossibility. of performance due po ee 

- ilness of a particular person whose services are contracted for is ~~ 

a excusable, ‘such is not the. case -where'a contractor ‘promises services 

‘the’ performance of which is to be ‘executed by. no: particular indi- bend als 
vidual. Williston, SUPT, SC. 1940. Tt is not’shown. here thatanun-. 


anticipated circumstance has made performance of the promise vitally - : | 7 
different’ from ‘what: should reasonably. have been ‘within the con- 


“taniplation of both: parties when they: entered i into the contract, ‘SO: as ee 


a ~ 
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a “to throw: an. aes ae upon the contention: One wlio males a eee 
_ promise which cannot be performed without the consent or coopera- 
tion of:a third person is not. excused from. liability. because of inability : 


-". to secure. the required. consent or: cooperation, unless the terms or © 


nature of the ¢ contract indicate that it aoe not assume this risk. 2 bid., ; 


& te. a. sec. 1932. : | _ 
| Tei is well tablished that. iiiera\c can ne no- excuse = Botti parties | 2 : - 


oo - contemplate a particular means of performance and. contract on the oe 


assumption of its existence.. . Where a promise is absolute in terms — 
to furnish goods or ‘services, as is. the case here, the mere fact that 


~ the contractor alone contemplated a certain means of performance _ 


- and had no ‘other means will not. excuse it from. liability | when this . : te * 


~ means becomes. unavailable. See, eg., Pacific Sheet Metal,Whs. v 


a - Californian Canneries Co., 164 Fed. 980 (C.C. A. 9, 1908) ; “Nelligan ae 
y. Knutsen, 38 Calif. “App. 1, 175 Pac. 18, 179 Pac. 443 (1918); 


i Williston, . SUDIa, sec. 1952. The important question. is whether an 


| ‘unanticipated circumstance, the risk of which should not fairly be s, 
- . thrown upon the. contractor, has. made performance by. it vitally 
different from what was reasonably to be expected. The need to — 
‘obtain alternate ‘stenographic services on short. notice necessitated — 
7 by ‘illness, appears not to. be such an. unanticipated . circumstance AS? ios 
. to excuse. the contractor. 14 Comp. Gen. 897 (1935) ; 15 4d. 169 
| (1985). ‘See.also Vorthern Pac. Ry. Co. v. American Trading Co0.,195 


U.S. 439, 25. Sup. Ct. 84 (1904) 5 Union Electric Co. v. Lovell Live- | 


*- stock. Co. 101 Mont. 450, 54 P. (2d) 112 (1986). Since the con- 


| tractor putparta - to be able to supply stenographers. as needed in ‘ 


ae what appears to be a Nation-wide service area, it would appear to be © - 


8 not. unreasonable expectation, and one which no doubt was within 
the contemplation of both parties to the contract, in view of the 


human element. involved, that the contractor possessed or was ina —— ee 


ere position, to -provide. if needed, alternate stenographers in case of. 4 - 


| emergency. There is. every. indication that, the contractor is. sufi- 
“ciently experienced. in furnishing such services to have knowledge Fie 


of the risks involved and to have ‘provided specifically. against con-. | 


: _tingencies, . such as have arisen Here, if it deemed it neeeeely 2 in \ its 
santereets to. do. so... | a 
le secoraingty i is ; my. opinion that: since Caius IS. 47 95 is. : 
: form divisible, you, as contracting officer, with. the approval of. ce 


. head of the Department, may approve an extension. of time and remit 


eee liquidated. damages assessed for delay in. performance, but only if, i: te 


such action is otherwise proper under the contract. As heretofore 


- . : , observed, however, I should. feel constrained to. recommend affirm-— - 7 
a ance of f any finding. of fact of, a 1 contracting officer dieallowing: either 


as gfllys2 
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ae remission. of Samana: or: an ‘extension of ie for. ‘perfomance of 2. ae 


: services under. contract provisions . identical with or similar to those : - | = 3 
of Contract’ IS-4795, should the matter be referred to this 3 office on a re 
tes ss from such a, finding of fact. : | 


i -PROPRIETY_ OF FINANCING ‘DEMONSTRATIONAL - “WORK ‘PRO: ce ae 
GRAMS WITH SOIL AND MOISTURE oa FUNDS a ae 


ALLOCATED TO THE BUREAU OF RECLAMATION - 
} Opinion, May 81, 1943, | 


7 Smonerary OF ‘THE , Iyranton—Buanav. OF. ‘Reo aMarton—FEpmRaL Laxns—Som eee 
AND MotstURE ConsrrvaTion--RECLAMATION: PROJECTS. 


7 ‘The Secretary of the Interior, has power, pursuant to section 6 of Reorgantza-- 
- tion Plan No. IV. (54 Stat. 1284) and the act of: April 27, 1935, as amended . 
“(49 ‘Stat. 163,. 16 Uz. S.C. sees. 590a-590q), to perform soil and moisture - 
-conservation. measures on federally owned or controlled. lands under the ~ 
* Jurisdiction. of this Department and on-any other. lands, with the consent: 
-of the owners, where the primary purpose is the protection and benefit © 
. of federally owned. or. controlled lands under - the jurisdiction of this | 
Department. The fact that resultant benefits flow to privately owned lands 
is immaterial. ~The Secretary, of the Interior is authorized to conduct 
preventive measures, including, but : not limited: to, engineering operations, 
- methods .of cultivation,. the growing of vegetation and changes in the use. 


of land. He may.also perform measures designed to. secure. the preserva- - | x 
tion.and ‘improvement’ of: soil fertility, the promotion of the economic -use °° 


and conservation of land, the diminution of exploitation and wasteful and 
unscientific: use of ‘national soil resources, the prevention: of floods and 
a . siltation of reservoirs and the improvement: of irrigation and land drainage. 
7 Specifie programs outlined by the Bureau of ‘Reclamation considered. 


= GARDNER, Solicitor: 


My. opinion has ee Sc as to the authority of the Bureau 
of Reclamation to conduct certain demonstrational work programs | 
with soil and moisture conservation funds allocated to that Bureau... 


-. The request involves questions as to the character of lands on. which. 


-. soil and moisture operations may be performed. and. the character - 
of operations which may be ‘conducted with soil’ and moisture con- - 


a _servation funds, and the application of the’ é principles: thus formu- . | : er 


_ lated to certain specific programs. 


| The soil. and. moisture. conservation powers ot the Bua oft Rec. re ee, 
 Jamation ‘are derived from the powers vested in the Secretary ofthe 
_. Interior. The Secretary’ S powers were acquired. asaresult of section = 
os 6 OL Reorganization Plan No. IV (54 Stat. 1234) and have their 
ie foundation In the act of. April OT, 1935, ‘as amended. (49 Stat. 168, 


te ~ 161 Us S. c. Secs. mace Tn section 1 of this act it is declared ‘e 
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to the: policy of Can to provide permanently fo the Sontcol | 
: and prevention of soil erosion. and thereby to “preserve: natural 


resources, control floods, prevent impairment of reservoirs, maintain. 
the navigability of rivers and harbors, protect, public health, public oa: 
_ lands and relieve unemployment. The Secretary of Agriculture is — _ 

= empowered to coordinate and direct all activities with relation to — 


- soil erosion and is authorized | to conduct. surveys, investigations, - | 
| _ research and demonstrational projects, to carry out. preventive meas- 
ures, to cooperate and. enter into. agreements with other agencies and | 
to acquire lands for these purposes. Section 2 authorizes the Secre-_ 
tary of Agriculture. to perform the authorized acts on “lands owned. 


or controlled. by the United States or any of its agencies, with ie : 7 


: cooperation of the agency having jurisdiction thereof,” and ‘ 
_ any other lands, upon obtaining proper consent or ‘the. nevoeeiry 
rights or interests in ‘such lands.” . And section 7 provides i in. perti- 
nent part that the policy and. purposes of the act shall-also include _ 
(1) preservation. and improvement of soil fertility, (2) promotion .. . 
of the economic use and conservation of land, and (3) diminution 
of exploitation and wasteful and unscientific use. of national soil 
resources. : ae : | 


Section 6 of Reorganization Plan No. Iv provides a as fellows: 


“The functions of the Soil Conser vation service in the Department of Agricul- 


ture with respect. to soil and. moisture conservation » operations | conducted on. - 


any lands under. the. jurisdiction of the Department of the Interior. are trans- 
ferred to the Department. of the Interior and shall. be administered under the 
direction and supervision of the Secretary of the Interior thr ough such agency | 


| or agencies in the Department of the Interior as the Secretary. shall ‘designate. 


The. foregoing transfer was accomplished pursuant to the Reorganiza- i‘ 
tion Act of 1939 (538 Stat. 561), which provides in section 8(c) that 
“all laws. relating to any agency or function transferred to, or con 

 solidated with, any other agency or function under the provisions OL 


eo this title, shall, insofar aS came laws are not, inappligable, remain. in : 


| full force and effect. ‘na | . 
Acting Solicitor Flanery’s S opinion et Gciober: Ob, 1941, 37 3 D. : 


| 382, held that under section 6 of Reorganization Plan No. IV and the = 
act of April 27, 1985, the Secretary of the Interior has power to per- 


-. form soil and moisture conservation measures on federally owned. or 


* - controlled. lands under the jurisdiction of the. Department of the 


Interior and on any other lands, with the consent: of the owners, - 


— where the Peay: Leal aaa is the peas and benefit. of sprees oe 


2 The Secetary ae the Interior’ 'S- ‘soil: and moisture ‘conservation powers ; granted i in. tne. | ae 


“Taylor Grazing. Act (48 U. 8. C. see. $15a-et seq.) need. not. be Considered. in this opin- . 
- don since such powers relate only to Erazing Jands. . . 7 


ghey ons 
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. “Gencd or » conttolled ieee under the. jurisdiction: of ihe Departanent oe ara 
_ of the Interior.’ “The fact that resultant benefits anay flow co operate cor 
| lands was held: to: be. immaterial. 7 


“In general, what kind, or ‘operation’ may ‘be: conducted ate ‘soil Pare 


and moisture conservation funds on the lands so. defined? The basic 


| 1985 act: provides for“ ‘preventive measures, including, but. not limi ted” ae 


| as to, engineering” ‘operations, methods of cultivation, the growing of one 


vegetation, and changes in use of land *. * *.” his act also author- 
“izes measures: designed to secure the ‘ ‘preservation. and: improvement. : 


of soil fertility,” the “promotion of the economic use and conservation — - 


of land,” and the “diminution of ee and wasteful and un- ate 
mo scientific use of national soil resources.’ Sve a 


‘The power to. perform these. measures was” clearly Yeatad | in ae 


Gecieury of the Interior as'a result of section 6 of Reorganization — 


Plan No. IV, subject to the limitation heretofore discussed that they _ 
be performed on, or for the primary benefit of, lands under the juris- 


diction of his Department. In addition, ‘the Secretary has: been ~ 


specifically granted other soil and moisture conservation powers. by . 


virtue: of the language used in the soil. and moisture conservation . | 
appropriation: provision. of the Interior. Department. Appropriation. 


Act; 1943.2 Under the. heading “Soil and: Moisture these abiniews 
Operations” this act: appropriates funds" oe : | | 
- For all: necessary expenses ‘of administering. and. carrying: out air ectly ‘and 


in’ cooperation. with other. agencies a ‘soil and moisture ‘conservation program 
on lands under: the. jurisdiction. of the Department. of. the Interior ‘in: accordance. 


with. the’ provisions. of the Act entitled “An Act. to. provide for the protection. ow 


‘of land: resources against: soil erosion, e _ approved April Pak 1935. (16 Uv. 8. C. 


_ 590a-590f), and. Reorganization Plan No. TV, ‘including such special measures 
a8 may be necessary to prevent floods and. siltation of reservoirs ; the improve- 


ment of irrigation. and’ land. drainage ; the procurement of nursery: “stock and 


‘the establishment. and. operation of.erosion: nurseries; the thaking of conserva- 9 
| tion plans and ‘surveys; the dissemination. ‘Of, information ; and-the purchase, Pe es 
- erection, or. ‘Hnprovement of. permanent, buildings... eS catia: _ Titalics supplied, ian 


: : For the reasons expressed i in the Acting Solicitor S opinion of October 7 e 
25, 1941, I believe the measures. authorized by this provision, hich 


may be said: to ‘be additional to those derived. fromthe act and ‘the. 
plan, to wit, the underlined portion; may ‘be. performed on private 
lands where ‘the: primary benefit extends to lands under the jurisdic- — | 
tion of this Department. A contrary holding would so restrict’ ‘the: ee 
granted powers that it. would be impossible in many cases to AGe 
ee ae setistnctory & results. Tt can fairly be. assumed, Moreover, ee aes 


-@ Similar langage appears | in ‘the’ ‘appropriation bill for ‘i944 as it passed’ the House. Se 


7 a ‘H.R. 2719, 78th Cong, 1st.sess. (act of July 12, 1943, 57 Stat, 451). 


i: . 
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or: that: Qcingiece, intended that. cee powers should be everdued; in ihe oe 


same manner as the powers already. possessed. by the Secretary. There 


is nothing in the provision to indicate otherwise and, indeed, the 
a statement - that. the newly. granted: powers shall be. exercised “in ace leg Gt 
ee cordance with” the act and: the plan supports the assumption. | 
_ With the foregoing general principles i in mind the specific programs 


. patlined by the Bureau. of Reclamation will be considered. The — 


. —Bureau’s conclusions as to the primary. object. of the programs. are. 


_ assumed to. be proper administrative determinations for. the eg ae . a 


. of this opinion:. Oe eet ie es 
oe “Prograni I ‘concerns proposed demonstrational measures to be con- 
ducted principally on private or entered public lands within ‘the 


oo Gooding division of the. Minnidoka project. in. Idaho. The Bureau. - 


_ proposes: to demonstrate. on selected areas methods of applying i irriga- 
tion water and other. practices bearing on the use and care of water 
"and soil in irrigation farming. One of the principal. immediate - 
- objects would be the. increasing of water duty on the lands. of the — 
Gooding division now being irr igated by inducing adoption of the 


demonstrated: practices. To the extent that, water: duty is increased ~ 


on the presently: irrigated lands through improved irrigation prac- 
tices, water will become available for the irrigation of the now vacant - 
public lands within the district which are under the jurisdiction. of 
the Department of the Interior and this 3 is stated { to be the pe. _ 

object of the demonstrations. | | 
_ While the measures ese in iis: program are ie Bs performed. | 


4 principally on private and. entered public lands, the primary object 


_ of the measures will be the benefit of vacant public lands under the 
jurisdiction of this Department i in. that water will be made available 


for their. ‘irrigation. The measures to: be performed, the demonistra- 


~ tion: of. methods of applying irrigation - water and other practices an 


_ bearing on the use and care of water and soil in irrigation farming, — 
are clearly authorized measures in. that they are designed-to secure — 


. : “the. improvement of irrigation” as provided in the appropriation 
act, and other objects authorized in the basic 1985 act, namely, the 


ge preservation and improvement of soil fertility,” the (es ern OtiOr: Of. is 


the economic use. and conservation of land,” oe and the: “diminution of 


2 — and wasteful and. unscientific use. oe national soil re-. 
_ sources.’ | | | . con 


In view of this Soren it is 5 unnecessary ‘to eunaider the ere | 


Do be which. might. otherwise arise in connection with this program, whether 


- entered public lands are lands under the jurisdiction. of the Depart-- ‘ 


hee cau within the meaning . the 1935 act and the Reorganization 


ao _ Program. ie a 


ry Aid 
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oo Plan. ‘his is s also t true i in 1 the c case of the » following programs 0 and eee 
| of am L of the opinion, , doobidinglys that the ‘Buboa. of Reclamation oe a 
ls. authorized to. use: soil and moisture conservation funds for ‘this aor 


Pega I concerns s proposed. demonetmtional programs 7 ae an 


7 a: conducted principally on private or entered. public lands within tie 
_ Kittitas division of the Yakima project in Washington. and in the 2, 
ee vicinity | of the Deer Flat Reservoir of the Boise project. "The Bureau fi eae 


_. proposes to demonstrate on’ selected: areas thethods of applying i irriga- : oo ae 


“i plone water and other practices bearing on the use and care of water. 
oe and- soil’ in. ‘irrigation farming.” -The> demonstrations in each Case. 


would: be. confined to: Just enough. lands to give practical demonstra- Rig tues 


tions of the desired practices on the types: af soil and topography. ANG ha 
ee related qualities that are. present in- substantial areas in the division. ee yt 
~~ In’ ‘the, case: ‘of the’ Kittitas ‘division, Yakima. project, the primary . oe a 
—. object of the program. is stated to be the reduction: of the siltation’of 

canals. In the case of the reservoir on the Boise project, the object. 


ofthe’ demonstrations is stated to be the’control and reduction of the - 


siltation of the reservoir. In each of the cases, the works (canals or. oo 


the reservoir) to be benefited ‘from the. demonstrated practices are 


= a | Government-owned and under. the administration of this Department. gee 


| “As in the case of Program. I, ‘while the work will be performed. 7 a : ee 
pringipally on private and entered public lands their primary. object 


_. will be to benefit the federally owned lands comprising the canals 
 and.reservoir under the jurisdiction of the Department of the Interior, 
This benefit will result from.the reduction of siltation of these works. = 

Any doubt.as to-the propriety. of considering the canals. and reservoir ee 


| as. “lands”. under the jurisdiction of the Department, the benefit. of 


= _ which justifies measures. performed on private lands, 1 is resolved. by ; : ee: 
the provision in the appropriation. act which authorizes measures to. 


- prevent. “siltation of reservoirs.” While canals are not specifically. = 


mane mentioned in ‘this. provision, the. same. principles" and. problem eee 
"involved. The canals and reservoir are interconnected. Siltation of . | 

oe the canals reduces their efficiency because of the resulting decrease i ine ee 
> their carrying capacity and the velocity of the water. carried. This = 


-) necessarily causes a corresponding reduction in the utility. of ‘the aes 
reservoir with which they are. connected. - 3 


This provision. also may. be said to sanction the ere of outhes - se 


a proposed: to be used in this program since these operations are de- = 


oa signed to >-prevent siltation or reservoirs and. canals and such. preven: eee. 
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eee “tion is. uangiched ‘The measures involved: moreover, ¢ are. omare i 


eae gram. is authorized. 


~ those in Program Iand accordingly are authorized: for the reasons _ 
stated, namely, they are measures designed to secure the ‘ ‘improve- 


ment of: irrigation,” as provided in. the appropriation act, and the ee 
ie! other authorized objects there. specified. a 

oe It is my opinion, therefore, that the ‘expenditure by. the Bureau oe 

ar a of Reclamation of soil and moisture conservation, a for this pro- tee 


Program: Tr involved} pr opoced: demanstt ational: measures to: be. = ia 


a conducted principally on entered. public lands in the Riverton. project. 


- | in Wyoming. The Bureau proposes. to demonstrate i in selected areas ee 
~ methods of applying irrigation: waters’ and other. practices. bearing P 


on the use and care of water and soil in irrigation farming. The > 
primary obj ect of the proposed. demonstrations on the entered. public. a 


ands. is stated to be the prevention or reduction of the. injury to : a 
vacant public lands caused by. seepage - and return flows in drains 


: resulting from. the. excessive and unpre: use of water. on the. ad- ee 


- ja acent entered lands... - 
tar Here, also, the measur es ‘to. be Herta on once and. altered : 
: Sable lands. are primarily for the benefit of federally owned lands 


“% under the jurisdiction. of the Department. of the Interior. Similarly, oe, 
~ the measures are of the type authorized in that they are. designed. to 


| secure the “preservation and improvement. of soil fer tility,” and the | — 


_. “gonservation of land,” provided for in the basic 1935 act, and. “the 


7 _ improvement: of land drainage,” provided. for i In, the appropriation — x 


| act. _ 


aS > Program Iv concerns two. somewhat, different cae of programs Se. 
: ‘go far as immediate objectives are concerned, but with like ultimate 
benefits to the Government. On the Belle Fourche proj ject. in South 


Dakota the Bureau proposes to. demonstrate on private , lands and. . 


entered public lands improved irrigation. practices with the immedi- - 


ate object of | increasing. the duty of water and increasing the irri- - 


- gated area of lands in private ownership. On the Minnidoka project — oa 
in Idaho, the Milk River project in Montana, the Uncompahgre ee 


project in Colorado, the: Newlands project in Nevada and certain 


. divisions of the Yakima. project in. ‘Washington, the Bureau proposes oa 
to demonstrate principally on private. lands and entered public lands 
‘improved. irrigation practices, methods of drainage and other prac-. 
_ tices bearing on the use and care of water and soil ‘in irrigation. - 

aa farming. ‘The immediate © objectives would be. to benefit private lands a 


ae nei re STATE GAME LAWS, SISSETON RESERVATION ae AG ee 2M, 


June 5; 1948 ; 


| ee = ihe, Sota oh al “higher duty: of ‘water, the: rolnetan’ of ae ae 
siltation of canals and. drains.and the prevention of the seepage. 7) rs 


| - - irrigable lands... ~The Federal Government, itis stated, -would be Oe ar ae 
-benefited as a result. of the two types of programs only because of = = 


; : a the increased: assurance that the annual ‘repayment. ‘installments a : 
an would be paid when due and. that the povenieote total ey bs eo 


In a project. would ultimately: be repaid. - 7 nS oe Pi 
| - Admittedly, the. types of ‘programs otlined. inden, ogame Iv oe 
‘do not have as primary. purposes benefits to Government-owned ~ 

| lands. under. the: jurisdiction of the: Department... This - being: the : 


. . case, the prosecution of the programs with soil and.moisture conser- ~— : 
vation funds would be unauthorized, for the. primary object. must be ak 


the benefit. of such lands. . ~The authority granted in the appropri- 


ation act provision for “the improvement, of irrigation” is limited ~- 


by the. preceding language which. requires the carrying out of the — 
programs “on lands under the jurisdiction. of the Department. of the _ 
Interior in accordance with the provisions of the Act entitled ‘An — 
“Act to provide for the protéction of land resources. against soil ero- 
sion” approved April 27, 1985 (16.U..S. C. 590a-590£),. and Reor- 
: manigaden. Plan No. IV. ” This Department’s power under the 1935 
act and the: Reorganization Plan has always. been construed as lim- - 
ited to activities designed. to. benefit primarily. lands under the juris- 
diction of the Department. ‘Bee oe Solicitor’ s opinion © of October : 
95, 1941, 57 I. D. 382.. é 
ae You are advised, oo ‘that me Gost of oil and 7 
moisture. conservation funds would be authorized for Programs LG 
II, and III. The seeaeenniie of such funds for m Progeam: 1 IV. would 
not be authorized. ae | as rn 


“Approved: 


“ Ososr L. ‘Cahincisy, it 1 a aan 
Assistant I ascii ial 


_— TURISDICTION, oF THE - SOUTH DAKOTA ‘COURTS TO: PROSECUTE oe 
INDIANS FOR VIOLATIONS OF THE STATE GAME LAWS ON. AL-. 
 - TOTTED LANDS. WITHIN THE BOUNDARIES OF THE. ‘SISSETON 

at = RESERVATION | | _s, | 


“Opinion, June. 5, 1943 


-Csnenvar Jontaprerion” OF. Fee) een INDIAN - LaNns—Uwaxtorrep . ae oS 
~*~ —Inptans—StatTe Game Laws—SIssETon RESERVATION, : Sours ° Daxkora-~ ae oe 


GENERAL ALLOTMENT: AcT. OF FEBRUARY 8, 1887—Acr OF May 8, 1906, 


a7 The jurisdiction of the courts of South Dakota. to: ‘prosecute. Indians for. atts 


committed. within the boundaries of. the Sisseton Reservation depends upon ae cs _ 
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ee ‘nether ‘Congress has eonsented that the Indians shall be subject to the | 
. eriminal laws of the State. ss c : 


are. “Congress. by the act of February 8, 1887 (24 Stat. 388), subjected ail allottees Pon 


to- the criminal laws of the States in which they resided. 


“ay By’ the. ‘amendatory. ‘act of May 8; 1906 (34 Stat. 182), Congress withheld eee 
~~ such jurisdiction until the issuance of fee > simple ag to Indians allotted. a 


. thereafter. 


“i Neither of these acts -Eaes: unallotted indians to the criminal laws ot the 
“States for acts committed. within the reservations. — ac 


-_ s Indians allotted pr ior to the effective date of the 1906 act may. be e prosecuted io . & 
for violations of the State game laws within the. reservation. - 


$oks Z Unallotted Indians and. Indians allotted after 1906 may ‘not be SO prosecuted. | ngewe | 


7a fe : Ganpnzr, ‘Solicitor: 


J; do not. agree. with ae opinion oo en [by Conicionet! of = 


| Indian Affairs] in the attached letter to the Superintendent of the : 2S 


‘Sisseton Agency relating to the jurisdiction of the State of South. 


z : Dakota over the Sisseton Indians. » 


- The Superintendent: requested full ai eanal ions as ; to the saviedio- 
~ tion of the South Dakota courts to prosecute _ Indians for violations. — 
of the State: game laws: when such violations. occurred: on -allotted 
lands within the boundaries of the original Lake Traverse: Reserva- 


- tion under the. jurisdiction. of the Sisseton Agency. The Superin- | | 


tendent points out that most of the allotments are no longer held | 
by the original allottees but that they have been inherited rik other 
Indians under his jurisdiction. oe 


In: your proposed reply you state: that the. Sian were “allotted - 


: aracler. the acts of February: 8, 1887 (24 Stat. 388), and: March 3,. 
1891, (26, Stat. 989, 1035), and that. all allotments were made prior © 
‘to the act of May 8, 1906 (34 Stat. 182), amending the 1887. act. . 


You point. out. that. ander section 6 of the 1887 act the allottees were d 


im made. subject. to the civil and criminal laws of the State or Territory ; 


tr in which they reside and that the act of May 8, 1906, ‘supra, modified | 


section 6 of the earlier act by providing. that “until the issuance of © 


ce fee simple. patents all allottees to whom trust. patents shall her eapter 


be asswed shall be subject. to the exclusive jurisdiction of the United _ | 


oe ae | States” [your emphasis]. You state that the 1906 act did not cancel _ : 
“>. the criminal jurisdiction of the State. extended. by the 1887 act over — 


se allotments which were made prior to that act. You conclude ‘that = 


= because. all Sisseton allotments were. made. prior to the amendatory - 

“act of 1906, the Sisseton Indians are subject. to the -hunting.and_ a 
_. fishing laws. of the State of South Dakota as well as to the general 
criminal: code of the State, with the exceptions set forth in 18 U.S. 


; On sec, 549. You mrgue, in effect, a because. the oe. sllottese’ . i 


| ss toes STATE GAME LAWS, SISSETON. RESERVATION ABT 
a | oe Sune 5, 1948 ar oe 


“were subject to ich: jurisdiction those. who now hold the land by: ne 
-heritance or devise are likewise subject to State criminal Jurisdiction 


Rs ‘bys reason of the 1887 act. 


'- TD agree that the allottees who on their patents ee ine Gee a 
| eal Allotment Act and the act of March 8, 1891, supra, are probably 


i subject: to the civil and criminal laws of. the State of South Dakota. 


o - However, I cannot agree that the provision in the General Allot- 


ment Act. subjecting. the allottees to the laws of ‘the: State had the 
force of subjecting unallotted Indians who have acquired the original es 


_ allotments by inheritance or devise to such laws. Neither can I agree 


_ that the land comprising. these. allotments is within the. political con-— 
- trol of the State to the extent necessary to give the State the power — 
to regulate the. unallotted indians’ activities in 1 connection. wath: the 
j wildlife thereon.’ | a 
~ Bection, 6 of the act: of 1887 srovidad: 


| “That upon the completion of said allotments and the patenting of the Jands . 
to said allottees, each and every. member of the’ respective bands or tribes of 
Indians to whom allotments have, been made. shall have the benefit of and be | 
subject to. the laws, both civil and criminal, of the State or ‘Territory in which ~ 
they. may reside ; and no ‘Territory shall pass or enforce any law denying any 7 
such Indian within its jurisdiction the equal protection of the law. And every — 


4 Indian born within the territorial, limits: of the. United States to. whom allot: 


ments shall. have -been- made under the provisions of this act, or’ under any 


law or treaty; and. every Indian. born within the territorial limits. of. the United. - Pm 


- States. who has voluntarily taken up,: within said limits, his residence ‘separate | 


and apart from. any tribe of Indians therein, and has. adopted the habits of a 


iy civilized life, is hereby declared to be a citizen. of the United. ‘States, and is- 


. entitled to. all. the rights, privileges, and immunities of such: citizens, whether oo 


a ‘said Indian has. been. or. not, by. birth or otherwise, a member of any tribe: ‘of oa 


‘Indians within: ‘the territorial limits of the United States without in-any:-man- - : 


ner. impairing or. - otherwise affecting, the right ae any such Indian to tribal: oF : 


ne other. ‘property. | 


. ; ‘ The amendment of chia. section = ae 1906 act t provided 


‘That at the expiration of. the trust. period and when the lands have peen 


: _ conveyed to the Indians by patent in fee, as provided: in section five of this Act, _ aap 
then each and. every allottee’ shall. have the benefit of and be subject to. the 


. laws, both civil and criminal, of the State or Territory in which they may. 


7 reside; and no Territory. shall pass or enforce any law denying. any. such Indian 
within. its jurisdiction the’ equal protection | of the law: And every ‘Indian porn. 
within the. territorial limits of the United States. to whom allotments shall 
ot have been made and who has. received a patent in fee simple. under the pro- 


‘visions of this Act, or under any law: or treaty,: and every Indian born within ; : 


oe the territorial limits of the United : States who has. voluntarily taken up within 
| said limits his residence, separate. and apart. from any tribe of Indians therein, 


' and has adopted. the habits of civilized life, is hereby declared to be a citizen of 
‘the United States, and. is entitled to all the. rights, privileges, and ‘immunities 


of such citizens, whether said Indian. has been or not, > by. birth | or otherwise, eee ae 
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a ‘member of. any tribe of Indians within the territorial limits. of the Unitea : 
States without: in any manner impairing ‘or otherwise affecting the right of any 


such Indian to, tribal or other property: Provided, That the Secretary of the 2 


-. Interior may, in his discretion, and he is hereby authorized, whenever he shall 


be satisfied that. any Indian allottee is competent and. capable of managing his. 


or her affairs at any time to cause to be-issued to: such allottee a patent in fee 


simple; and thereafter all restrictions as to sale, incumbrance, or taxation of 
said land ‘shall be removed and said land shall not: be liable to the satisfaction 


of any debt contracted prior to the issuing of such patent :. Provided further, — 
That until the issuance of. fee-simple patents all allottees to whom trust patents — 


shall. hereafter be issued. Shall be. subject to the. exclusive jurisdiction. of the. . 
United. States: And provided further, That the provisions of: this Act shall oe 


BS not extend to any Indians in the Indian Territory. 


‘The legislative history of the amendatory act of 1906 signa ‘in | 
_ Congress was at that time convinced that it had been too hasty in ~ 
_ subjecting the allottees to the criminal jurisdiction of the States and 
that it had not, up until the time of the decision by the United States 
| Supreme Court in Matter of Heff, 197 U. S. 488 (1905), been of the 
opinion that, by subjecting the allottees to such criminal jurisdiction, 
it had legislated away from itself the right to enact laws for the — 
protection of: such allottees. - In fact, Congress, in 1897, had passed .- 
a law making it a criminal offense to sell liquor to allottees whose _. 
lands: were restricted against alienation or to Indian wards of the ~ 


Government or to. Indians: over whom. the Government - exercised 7 


. guardianship.1 Heff was convicted by the lower court of having 
sold liquor to an Indian who had. received an allotment under the — 
General Allotment Act. The Supreine. Court held that an Indian 
who had received an allotment under that act was no longer a ward - 
- of the Government. ‘The allottee was held to be a citizen of the United 
~ States and of the State in which he resided. and subject. to the -civil 


| and criminal laws of that State. Such-an Indian was held not to be. 


ee within the reach of Indian police regulations on the part of Congress _ Zl 
and the conviction of Heff was held to nave been without the aos a 


4 tion of the Federal court. 2 | 
- Tt was to meet this situation that the auccastey. act of 1906 was 
-_ passed. The report of the Senate Committee on Indian Affairs states: 


. Since this decision: was rendered there has been. more or less demoralization | 
among the Indians, as most. of them have taken allotments and liquor has been 
sold to them, regardless’ of.the fact that they are Indians, and, in the opinion. 
«of. this committee, it. is advisable that all Indians who may hereafter take allot-. 
ments be not. granted citizenship during the trust period, and that they. shall x 
be subject t to the exclusive poe of the United States. I fe 


“rAct of Faaiiary 280; 1897 (29 Stat. 508). | : i 
#This case was spécifieally overruled by the Supreme Court. in United States v. Nice, 


.  $41-U. 8. 591 (1918). 


a 88, Rept. 1998, both Cong, Ist 5 sess, (1908). 


et ae a, STATE Game LAWS, SISSETON RESHRVATION 459. 
ig eee | Sune 5, 1943 ay RET 


The rons of the House Cotrimittes: on one Affairs is. aicoee =. 


|  identicalit The debate in the House indicates that the. amendment. _ 


under consideration was not. intended to Affect: the status of Indians. 
~~ who already had. received their allotments,® and that the understand- 

- ing of the members of Congress as to the éffect of the H off decision — 

_- was that the State. court, had Tull jurisdiction. « over eae allottes but 


not over his property. 


_- While the 1887 act provided that. the “United States areata hold | 
. the allotted lands i in trust for the use and benefit of the Indian to 


~. whom such allotment should have been made or, in case of his decease, 


of his heirs, and.at’ the expiration of the trust period the ‘United 
States would convey the. land by patent in fee to the-allottee or his — 

heirs, there is nothing in that act which subjects such heirs to the 
civil or criminal jurisdiction of the States. a 


It has long been recognized that State laws have no force on anne ; 
reservations in matters affecting the Indians unless Congress has... 
sanctioned the application of such laws to the Indians and their | 
| property.. Inthe absence of such congressional sanction, a State court: 
has no. jurisdiction to punish an. Indian for acts den by State 
law when. such acts are committed within an Indian reservation. 

Worcester v. State of Georgia, 6 Pet. 515 (1832); United States v 
Kagama, 118 U.S. 875 (1886) ; in re. Blackbird, 109 Fed. 139 (1901) ; ; 
Inve Lincoln, 129 Fed. AT (1904); United States v. Hamilton, 233 
Fed.:685. (1915) ; State v. Rufus, 205 Wisc. 317, 237 N. W. 67 (1981); 
_ see also opinions of this office 56 I. D. 88, December 11, 1936; 57 I. D. 
162, September 4, 1940; 57 I. D. 295, May 28, 1941, and Handbook of 


_ Federal Indian ene ch. 6 and ch. 14, sec. 7. Jt isfundamental that — 
while the States may exercise jurisdiction over non-Indians:and their - 


property: within Indian reservations (Draper v. United States, 164 _ 


U.S. 240 (1896) ; United States v. McBratney, 104.U. S. 621 (1881)), 
i they. may not interfere with the activities of the Federal Government —_ 
ane carrying: out its policies: with regard to: the Indians. They may _ 
---not.exercise any jurisdiction over the land held in trust by the United 7 
. States for the Indians which will interfere with the use thereof by 1 ee 2 
the Indians. United States Vv. Rickert, 188 U. S. 482° Cae i Paes 
Pa Surplus Trading Company v. Cook, 981 U. S. 647 (1980). J 


So long as the Indians remain on the reservations set apart ioe them : 


ee : | by the United States they are within the exclusive jurisdiction. ofthe ; 


| United States a and until such t time as sonar deer ees that the Indians _ 


_ ‘HL ‘Rept. 1558, 89th. Gangs ‘Ast sess. “(1908).. ge 
- 840 Cong. Rec. 3599-3602 (1906). ee 


© 840 Gong. Ree, 9500 (1906) 
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| all bes subj ect to fhe: jurisdiction of the States, fhe ‘Shia may not . % 
~ control their activities within the reservations. The State of South 


| 7 Dakota itself recognizes this" doctrine. In a. recent. decision its oe 
_-. supreme court. had occasion to consider whether the enabling act ad-— 


_mnitting the State into. the Union? and Article XXII of its constitu: 2 


_ tion, disclaiming all. rights to Indian lands. within the State and 
agreeing that. sich land should : remain under the absolute jurisdiction oe 


‘ ane control of the United States, the court said: 


FR That these and similar provisions. in other: enabling acts and consti- ia 
. tutions of the. séveral states were inserted, for the purpose of maintaining oe 

| ample. supreme. powers on the part: of the United States to. permit. it to fully 3 

s respond. to its legal. and moral obligations to the Indians rather. than for the fa 


: purpose | of withholding power from the states to. exercise jurisdiction over the. 


"> reser vations, and ‘that™ it. was intended the states should | exercise a limited — 


jurisdiction over Indian reservations within their exterior boundaries,. are set- . 
tled propositions. as vy: Brule ay 67 S.'D. 308,. 292 N.: WwW. ae 
(1940). 1. | . . 


To what. ssiene hae Corbi: sinctioned the States’ exercise of 
criminal jurisdiction over Indians for acts: committed within the 
boundaries of a’ reservation? The General Allotment Act did sub-— 
ject allottees to the criminal jurisdiction of the State. Congress 
. has-also by the act of February 15, 1929 (45 Stat. 1185, 25 .U. S.-C. 
sec. 231), authorized officers of any State to enforce sanitation and 
quarantine regulations and to enforce compulsory school attendance. 
of: Indian pupils as provided by the laws of the State on tribal or 
allotted lands under regulations prescribed by the Secretary of the | 
Interior.. But I am aware of no other instance in which Congress | 
has subjected the Indians to the criminal jurisdiction of the States. 


Therefore, since the unallotted Indians and Indians who received — 


their allotments after the effective date of the 1906 act have never | 7 


been subjected. to the criminal jurisdiction of the States, I am of 
the opinion that the Department should resist the efforts aE the State . 
of South Dakota to subject these Indians to its laws when the acts 
complained ‘of are committed within Indian’ Reservations. © That’ 


Congress intended this Department, rather than the States, to take ; | 


the initiative in the protection of the wildlife on such reservations ~ 


is shown by the act of March 10, 1934 (48 Stat. 401, 16 U.S.C. se. 


664). This act vested in the Office of Indian Affairs and the Wild- - 
life Service, jointly, authority to prepare plans" for the better pro- 


tection. of the wildlife resources, including game animals, upon all — : a 
Indian reservations and unallotted Indian lands coming under the 


7 - sapervision of the Federal Government, ‘Tt authorizes the ® Secretary. 


“tet of February 22, 1889 9 (25 Stat. £676), oh 
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June 9, 1943 


of the Tater to sks the necessary scarcladians ice the anfene paca : 


: oe of such plans. This is an affirmative recognition by Congress. that 
; jurisdiction. over Indian lands for the purpose of wildlife conserva- 


tion. rests in. the. ee, States rather than i in. the States.” 


~ 


; ASSUMPTION OF-THE DEBTS AND OBLIGATIONS OF THE MANILA 


‘RAILROAD C0. BY THE GOVERNMENT OF THE COMMONWEALTH ~ a 


OF ce PHILIFPINES. ae 
| “Opinion, 3 June 9, 1948. 


me ‘Manta RAILROAD ‘Combilvy—Rusponstaniny BY THE Putrterree Government ae 


tg FOR OBLIGATIONS. OF THE ‘RAILROAD—PAYMENT IN ABSENCE. OF SPECIFIC OR 
-Sranvine APPROPRIATION —ErEct OF GENERAL’ RULING | 10-A OF THE “‘TREAS- 
URRY DEPARTMENT. es . 


“Under section 2(a)(7)- of the Philippine thadsonaeade Ae (48 Stat. ABB, 48 
U.S. ©. sec. 1282(a)(7)). and section 1(7) of ‘the Ordinance appended to 
‘the Constitution of the Philippines, the Government. of. the Commonwealth 

of. the Philippines is made, responsible for the obligations of. the: Manila 
Railroad Company" because it was an instrumentality of the Philippine 
Government at. the time of the adoption of the Philippine Constitution. - 
Payment -of debts on such obligations by the Philippine Government out 
‘of funds on deposit in the United. States, in the absence of an appropriation 
therefor, is unauthorized. The Commonwealth Government is justified’ in - 
refusing to make such payments in view of the pr ohibition of section (a) (1) 
_of General pune 10-A of the Treasury eee 


Gazpnzr, Solicitor : 


Ih a memorandum i you . [Under Shoretaty dated 1 Apyil 8, 1943, 


.. Mr. George F. Luthringer suggests.that.my opinion. be: obtained: as 


to (1) whether the Government of the Commonwealth of the Philip: 
pines is responsible for the obligations of the Manila Railroad Com- ~ 
pany as an instrumentality. of the Philippine Government. within © 
the scope of section 2(a) (7) of the Philippine Independence Act 
(48 Stat. 456, 48 U. 8. C. sec. 1232 (a) (7) ) and section 1(7) of the. 
~-. Ordinance appended. to the Constitution of. the Philippines; (2) 
a whether the appropriate officers of the Commonwealth Government 


may make payment of its obligations out; of funds on deposit i in the : 


- United States j in the absence of an appropriation therefor; and. (8) - 


the effect of General Ruling 10-A of the Treasury Department. with 7 ; 
respect to the liability of the Commonwealth Government: for the tre 
- payment of bonds of the railroad. oe : | 


1; Pursuant to the requirements of ‘section 2(a) (7 _ oe the ie : 
dependence “Act, section 1(7) of the Ordinance appended. to the 


. Constitution of f the es aia that, pending the final ue i : . 


- 


462 — "DECISIONS OF THE | DEPARTMENT oF THE INTERIOR 1581. > es 


> . complete: aiaal of the sovercignty ¢ of the United States _ ; 


the Philippines, | 


The debts, liabilities, and obligations of the present Governinant of the Phil- | 
ippine Islands, its provinces, municipalities, and instrumentalities, valid and. 


_ subsisting at the time of the adoption of the Constitution, shall be assumed and oo & 


paid by the Government of the Commonwealth of the Philippines. 7 


Attached to Mr. ‘Luthringer’s S memorandum are opinions of the : i 
United States Attorney General, the Judge Advocate General of the 


War Department, an Attorney in the State Department. and a former 


- Assistant Legal Adviser to, the United States High Commissioner, -_ 
all. dealing with the question whether the Manila Railroad Company 


is an instrumentality of the Commonwealth Government within the 
contemplation of a’substantially similar provision of the Independ- 
ence Act and of the Philippine Constitution and all but the Assistant - 


Legal Adviser to the High Commissioner answering the question 
affirmatively. In my opinion that conclusion is clearly correct; and 
I believe it to be equally plain that the Manila Railroad Company 
was an instrumentality of the Philippine Government at the time © 


- . of the adoption of the Philippine Constitution. It follows that the 


obligations of the Manila Railroad: Company were assumed by the’ 
Commonwealth Government. under section. 1(7) of sane Ordinance 
appended to the Philippine Constitution. 
By reason of its assumption of the obligations of the Manila Rail- 
road Company, the Commonwealth Government has a’ direct and 
_ primary liability for the payment of the bonds of the Railroad.. This 
direct liability is separate and apart from and in addition to the con- 
tingent liability of the Commonwealth Government under its guar- 
-anty of the interest on the First Mortgage 4% Gold Bonds of the | 
Railroad (Act No. 1905). 
2. Article VI, section 18(2) of the Philippine Constitution pro- | 
vides that’ “No money shall be paid out of the Treasury except in 
pursuance of an appropriation made by law.” However, notwith- . 
_ standing that the last appropriations. made. by the Philippine 
Legislature were. for the fiscal year ended June. 30, 1949,-it is my. 
understanding that interest, payments on bonds of the Philippine 


Government continue to be made. and the salaries and expenses of 


— certain officials of the Commonwealth Government. at. present in 
| Washington are also: being paid from Philippine funds on deposit - 
in the United States. Such interest payments are made under stand-. 
ing appropriations contained i in the acts pursuant to which the bonds | 


a were issued. But the salaries and expenses'of Commonwealth officials 


| are pou) paid ee on buns sues that the following penton _ 


oe w46t oe DEBTS AND. OBLIGATIONS OF MANILA R. co. ae ae 
er oer : June 9, 1948 A tte. a 


. oe section 19 of the Tones Act (89 Stat. 551, 48 U. Ss. Gs ‘sec, 1058) 


Is still i In full force and. effect: 


_ | * * -* Jf at the termination of any fiscal year the appropriations necessary 


$66 for the support of government for the ensuing fiscal. year shall. not have been < a 
made, the several sums. appropriated in the last appropriation bills . for- the 


- objects. and purposes. therein. specified, so-far as the same may. be done, shall 


an be. deemed to :be reappropriated for the several objects and purposes specified — ss 
in said last appropriation bill; and ‘until the legislature shall act in such behalf ey 


the treasurer shall, when SO directed. by the. Governor. General, make the pay- ae 
ments necessary for the purposes aforesaid. | | 


“Assuming that the above provision has not Pon superseded nea the : 


‘Independence Act and the Philippine Constitution, it will be seen - 


that, 1f appr opriations are not made by the Philippine Legislature 
_ for any fiscal year, the expenditure of public funds during that year 
‘is authorized. only in the amounts and for the objects and purposes - 
specified in the last appropriation bills enacted by the Legislature. 
I am not.aware that funds for the payment of interest on bonds of 
the Manila Railr oad Company were appropriated by the Common- 


wealth Legislature for the fiscal year 1942. Accordingly, in the. 


absence of a standing appropriation therefor, the payment of interest. 
on such bonds by officials of the Commonwealth Government. out of 
- funds other than. those of the Company would appear to be improper. 
Act No. 1730, dated September. 30, 1907, makes a continuing annual 

| appropriation to meet the obligations of the Philippine Government — 
| accruing: under its guaranty of interest on the 4% bonds of the Rail- 
- road.” ‘However, no such standing appropriation for the: purpose of © 
meeting the obligations assumed by the Commonwealth Government - 
has come to my attention. I conclude, therefore, that the expendi- - 


ture of public funds by Commonwealth officials for the payment of — . 


_ interest. on, or for the. purchase or retirement of, the 5% bonds of 
the Railroad, which have not been guaranteed but for which the | 
| Commmanwealth Government. is obligated only by reason of its as- 
sumption of the obligations of the instrumentalities of the former : 


_ Government, would not. be authorized. ‘Similarly, the payment of as 
.. interest on the 4% bonds of the Railroad, if sought to be made pur- 


-suant to the assumption of such obligations by the Commonwealth 


rather than by reason of its guaranty, es also be unauthorized oo 


for. lack of an appropriation. Oy 
8. General. Ruling: 10-A. of the Treasury Department provides in 
ie part, as follows: 


(ay Unless authorized - a license ecpreasiv catering to this ccnerad ruling: é :o 


/ (1). No Philippine company shall make any payment, or. ‘perform any cove- 


ee nant, duty; condition or service within the United States on, or with respect to, — oa 


- - any direct or. indirect obligation or at | of, or claim against, such. ao 
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1 a 


-). No. person ‘shall exercise within the ‘United as any ‘right, remedy, 7 cer 


- power or privilege with respect to, or directly or indirectly arising out of or: | 
in connection with, any obligation or security of, or claim against, any ‘Phil- * 


: ippine company, including any. right, remedy, power or privilege with. respect. 


to any guaranty, covenant or agreement that. such Philippine company will te 


oe ee any covenant, duty, condition, or service. 


Tn view of the prohibition i in paragraph (a) af section (a) ee Gen- : 


eral Ruling 10-A against payments by a Philippine company unless . 


authorized by license, the Commonwealth Government has taken the 


position that there has been no default by the Railroad with respect : 7 | 
to the payment of interest on its 4% bonds and that, therefore, the. 


- contingent liability of the Commonwealth Government. for such -i int 
terest. under its guaranty has not ripened. into a present. obligation. 


. T believe: that, if a license has not been issued authorizing such in-. 
terest, payments by the Railroad, the Commonwealth Government is __ 


legally within its rights in pefisine to make such payments under its 
guaranty and, under paragraph (2) of section (a) of the Ruling, 
could resist any effort by bondholders to enforce its guaranty. While - 
this. Ruling would not,-in my opinion, justify a refusal by the Com- 
monwealth Cone to pay interest on such- bonds pursuant to 
its direct liability under its assumption of such obligations, such pay- . 
‘ments by Commonwealth officials, as I have indicated above, would 
be unauthorized for lack of an appropriation.. Whether in the present 
circumstances the Commonwealth Government should waive the bene- 
fit and advantage of General Ruling 10-A and apply for a license for: 
the purpose of making interest payments on the 4% bonds under its 
guaranty ae of course, beyond the scope. of this memorandum. | 


"RESTRICTION AGAINST ALIENATION OF ALLOTTED INDIAN 
—  . LAND 


‘Opinion, June 17, 1943 “ 
OSAGE Inptans—INDIAN ; Lanps—Restricrion AGAINST ALIENATION—AcYr oF | 
APRIL 18, 1912—Acr or FEBRUARY 2G 1925—Acr OF Marcy 2, 1929—RuIMpo- . 
“SITION OF RESTRICTION. AGaINsT’ ALIENATION. 


| An unallotted Osage Indian who inherited an undivided interest in’an aan 


- allotment in 1921 took’ her. interest free from: restriction against: ‘alienation 


under section: 6 of the act of April 18, 1912 (37 Stat. 86)... . 
; eee against. alienation, applicable to members. of. the. ates Tribe, _ 
. were extended to: pa Osage Indians. by the act of March 2. nee : 
(45 Stat. 1478). a 


Among those. restrictions was that (apes by the act of. Teper 20, 1925 
(48 Stat. 1008), that lands devised to or inherited by members of the Osage — 


Tribe of one-half or. more Indian blood or who do not. have certificates of aa 


a ame "RESTRICTION, ‘ALIENATION OF. INDIAN LAND: — 465° 


Tune i, 1943 


». competency shall be , nalienable except 1 with the approval of the Secretary : sae 


of the: Interior. 


An unallotted ee Tndian whe hae ae received ¢ a ‘certificate: of! ooo: 


may not, after March 2, 1929, alienate his interest without the pepproval of = i 


the. Secretary: of the Interior. 


: “any: conveyance or encumbrance of ‘the interest ‘between 1921 and 1989 a : 


“as valid as a similar conveyance or encumbrance executed OF any. person See 


not under any: ee CISBDEN ESS 


Ganpyer, Solicitor: 


~The Cee ‘of Tadian Aitaes ies presentad for caneidet: 3 


A a tion. the question. of whether @ one- -third: undivided interest. In certain eee - 


allotted Osage Indian lands is restricted in the hands of its present 
“owner, J oella,: Gentry, now Tiger, an. unallotted. Osage Indian of less 


than one-half degree Indian blood who has never r received a certificate o “ee 


ot competency. 


fore 61 August 25, 1942, you Dpetceed an . opinion of this office, 581.D.. 


117, supra, that: ‘the undivided interests of.two unallotted Osage. In- 
dians in certain lands in the.State of New. Mexico were unrestricted. 
The Commissioner desires to be informed whether, by reason of that 
| ePo the lands here in question must. be considered unrestricted. 


The lands discussed in the opinion of August 25, 1942, had never 


been restricted against:alienation. They had bean purchased with . 


the unrestricted funds of the persons from whom the unallotted Osage - 
Indians took by. devise. This office held: that. while ‘section 3 of the 


act.of February 27,1925. (43 Stat. 1008), which was made applicable = 
to: unallotted Osage Indians by section 5 of the act. of March 2, 1929 . 


(45: Stat. 1478), reimposed. restrictions against: alienation of ‘lead : 
- devised to or inherited by Osages of one- half or more degree Indian 
. blood: or those not having certificates of competency, those acts did 
not.apply because the lands there in question were at.no time restricted 

-in the hands of the devisors. ‘That opinion has no bearing on the 


question. now presented. except. insofar. as 1t. was pointed out.therein 
' that restrictions against alienation of lands theretofore restricted. 


were reimposed on: unallotted. Indians by section 5 of the. act of March ; : i 


- bs 2, 1929, supra. - 


~The question - ante presented i 1s + fally Giened we an opinion ee this’ | 


io: office approved by you on January 26, 1937 (M. 27968) (unreported). 


__. There the ‘question: was whether the interest: in an Osage allotment -& 
inherited by John Holloway, an. unallotted Osage of less‘than one- . 
half. degree Indian. blood. without, a certificate of. competency, de- ae 


oe scended to him subj ect to restrictions. against alienation. His: interest. os 


“3 came » to: him by. inheritance from. his mite, Alice King, also. an: } unal- oo 
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- lotted one without ; a. . cartificste of nie who inherited the 
land in 1925. John. Holloway inherited his interest, in. 1932. After — 


‘discussing fully the various acts of Congress: dealing with the Osage | : 


‘Indians and the decisions of the courts construing such acts, the con-— 


clusion ‘was reached that Alice King who had inherited. her interest : 


in the lands prior to 1929, took such interest free of all restrictions 


| against alienation. This conclusion: was based on the fact that prior — 
to that time unallotted- Indians were not considered members of. the 


“ahs Osage Tribe and, not being members, all.restrictions against aliena- a 


tion of their inhierited: interests in Osage lands were removed by 


— section 6 of the act of April 18, 1912 (37 Stat. 86). United States ¥; 
La Motte, 67 F. (2d) 188 (C. C. A.10,1933).0 0 

. The 1929 act was construed as reimposing restrictions on wee lands | 
in the hands of Alice King. John Holloway was held to have taken 
his interest subject to. restrictions against alienation. An attempted. 

conveyance of his interest by John Holloway without the approval of . 
the Secretary of the Interior was held tobe void. Thereafter the 
attempted conveyance was the subject of a suit in the United States 


District Court for the Northern District of Oklahoma in the case of 


United States v. Johnson, 29 ¥. Supp. 300 (1989). The court reached 
the same conclusion as my aaa ney, that J ohn Holloway’ S 
‘interest was restricted. 

In the present case; Joella Gentry took hee interest: in ‘ais lands 
upon the death of her mother, Blanch Fronkier, on September 8 
-1921.. Blanch Fronkier was an Osage allottee of less than ene Halt 
degree Indian: blood who had received-a certificate of competency 
during her lifetime. At the time of her death all of her Osage lands 


- were unrestricted both by reason of the issuance to her of the cer- 


tificate of competency and section 3 of the act of March 8, 1921 (41 
Stat. 1249), which removed all restrictions against the slisnation of 
the allotment selections, both surplus and homestead, of: all adult 
Osage Indians of less than one-half degree Indian blood. | | 
Joella Gentry took these lands free from restrictions under section 
6 of the act of April 18, 1912, supra, and held them unrestricted from — 


-. the date of her mother’s death until March 2,'1929, when the restric- 


tions against alienation applicable to the as ee of the Osage Tribe 


: were extended to unallotted Osage Indians and their heirs of Indian 
blood... United States v. Howard, 8 F. Supp. 617. (Okla. 1934);. 
United States v. J ohmson, supra. Among the: restrictions made ap- 


plicable was the provision contained in section. 8 of the 1925 act, 


"supra, that lands devised’ to. members of the Osage Tribe of one- half i 


or more degree Indian blood or who do not have. certificates of com- _ 


— petency, under wills approved by the Secretary of the Initerior, and ; _ 
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| anne cnteiod by such Indians shall be inalienable sinless such imids , Bs | 
: be conveyed. with the approval of the Secretary. of the Interior. J cella - 
Gentry does not have a certificate of competency and since she in- — 


herited these: lands s they must be considered restricted from and after ae 


ey March 2, 1929. Gace ae ‘ 


~ executed two mortgages on her inherited: interest in the lands in ques- _ 
tion. He states that if the conclusion be reached that her interest in — 

. these lands is restricted it is his intention to request.that the matter - _ 
be submitted to the Depar tment of Justice with the request that suit. _ 
be instituted to clear her title.. The Commissioner fails to state the 

| dates on which the mortgages were executed. It must be remembered 


~The Gommmissioner De aa Affairs s states. that J oella Gentry i : 


that Joella Gentry’ s interest in’these lands was entirely unrestricted 


a from September 8, 1921, until March 2, 1929. During that period any 


conveyance or encumbrance of the land made by. Joella Gentry would 
be-as valid as a similar conveyance or. encumbrance executed ay any. 


person not under any legal disability. 


In my opinion the mortgages. should be saad to. pacertain the 


. dates upon which they were executed. | Unless they were executed 


after March 2, 1929, the Department of J ustice should not be re- 


quested to institute suits to cancel om 


Approved: : 
— . Oscar L. Carman, 
Assistant Secretary ie 


APPLICABILITY TO THE NATCHEZ TRACE PARKWAY OF FED- 


“ERAL CRIMINAL STATUTES | AND NATIONAL PARK SERVICE 
REGULATIONS RELATING TO THE PROTECTION AND ‘REGULA- 7 
TION OF USE: OF FEDERAL PROPERTY _ 


Opinion, June 18, 1948 eee 


“SRCRETARY: OF THE “[erepron NATIONAL Pie Service —FEpERAL tise = 


“- 


wo "LATIONS —Pankways—CoNSTITUTIONAL Law-—PROTECTION AND ‘REGULATION a 
OF Use. OF FEDERAL PRopeRry. a = oe eae 


- Pursuant to Article 1V;. “sec. 3 cl. 2 of. the’ Federal Constitution the aicomeiees.” | 


may legislate for the protection and regulation of use of all Federal lands. 
With respect to parks and. parkways, Congress has also authorized the. 


| Secretary of the Interior to. issue regulations. designed to effectuate. this 


: “power. The Federal criminal laws and. National Park Service regulations 
” ‘relating | ‘to the protection and. regulation of use of Federal : property are — 
~~. applicable to. the Natchez Trace pares lands, t the title to which is vested _ 


~ in the United States. wate oe 


~ 
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7 Ganpwer, Solicitor? | | | 
“My opinion. has eeta guested as to whether: Fedaral: ‘éritainal 


statutes and National Park Service Regulations relating to the pro- 


tection and regulation of the use of Federal property are applicable 


to the Natchez‘ Trace Parkway and, if not; the procedure. which 


ane should be adopted to etneey the situation cand eas this Federal | . 


property. 3 
. Title to the eet of thie! ands comprising the. alway) ae | 


an in the States of. Alabama, Tennessee and Mississippi, has been ac- 
quired and is vested inthe United States pursuant to the:act. of 


May 18, 1938. (52 Stat:.407, 16 U.S. C. sec. 460). «Neither the State ie 


of ‘Alabaiha, nor the State of "Tennessee has ceded jurisdiction, ex- 


one clusive or partial, over the parkway lands in those. States. The State aa 


of Mississippi. has adopted an act. ceding to the: United States con- 
current jurisdiction over the national parkways within that. State, . 
subject.to the condition that such concurrent jurisdiction shall not 
vest in the United States unless and until it, through the proper 
_ officer or officers, notifies the Governor that the concurrent jurisdic- 
tion is accepted. Section 1896, Mississippi Code, 1938. Supplement. 7 
No action has been taken. to oe the concurrent jurisdiction ceded 
by Mississippi. In the circumstances, the political jurisdiction of 
‘the State of Mississippi over the park lands continues. | . 
In my opinion Federal criminal statutes and National Park Servy- 
ice Regulations relating to the protection and regulation of the. use 
of Federal property are applicable to those Natchez Trace Parkway - 
lands title to which is vested in the United States, despite the fact — 
that there has been no. cession of police jur isdiction to the Federal | 
_ Government. 
_ Article IV, sec. 3, cl. 2 of the Constitution Sees “The Con- 
gress shall have Power to dispose of: and make all needful Rules and 
Regulations. respecting the: Territory or. other Property belonging z 
to the United States * * -*.”. Pursuant. to this. constitutional 
authority, Congress has legislated generally to make the commission 
of any willful injury to, or depredation against, ‘any property of the 


oo United | States a Federal offense (18 U. S.C. sec. 82), and has legis-. 
lated more ‘specifically with respect to various types of depredation, | =a 
~~ such as timber depredation (18 U.S. Cc. 108), setting | fires (18. U.S... 

a Os 106); trespass by livestock (18 U. S: C. 110), and the i injuring of 


telegraph lines (18 U. S.C. 116). In these and many other respects — 


i. Congress has provided that the Federal Government may in protect- 
__. ing its own property secure in its own courts redress against: offenses 7 

aes which if committed against. private landowners could ordinarily be: ie 

punished wads in the ee courts. The valley of. puch aes cea te 


i he 
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—§18,! in. which there. was. called into question the validity of an act 
of. Gono. which made it a Federal crime to construct fences on 


private. property in such.a manner as to-enclose areas of public land. 
The Court observed that to deny Congress the. power thus to protect 
the public property which the Constitution entrusts to its manage- 
ment “would place the public domain of the United States np 
at the mercy of State legislation.” [At p. 526], : ; 
Apart from the foregoing instances in which Congress has: legis- 
lated directly, there are various.acts.of Congress which confer upon 
executive officers the power to issue regulations for the protection of 


public’ property and which make the. violation of ‘such regulations ae 

-.a Federal offense. The validity of such laws and regulations is 

confirmed by.the Supreme Court in United States v. Grimaud, 220 
Oe S. 506,?. where the -offense. charged. was: stock trespass. within. op Pe 
-national- forest 3 in violation of regulations issued by the Department -— 


of Agriculture. | Here, again, the decision of the courts was predi- 
_ cated upon the power of. Congress to protect. Federal property, and 


not upon any: relinquishment | or cession of ordinary poe ae a 


2 | tion from the State in which the property was situated. . 


Similarly. Congress. has. conferred upon. the Secretary. of the In- “ 


terior. broad powers to manage and. protect park property, has auth-. a 


Pe | orized. the issuance of regulations directed to those ends and has made | 
the violation of such. regulations ; a, Federal offense. The chief statute = 


setting forth the scope. and force of “national. park regulations” is - 


| - the original National. Park Service Act of August. 25, 1916, of which mepat 
section. 3, as embodied i in the United States Code (title 4 16, sec. » 8); 


7 declares: as | mer | 
‘The Secretary of. the Interior shall make aad publish Sachi miles ‘ond [ veaula 


—s tions as he may- deem necessary or proper for the. use and management of the. 
-s ‘parks, ‘monuments, and reservations under the jurisdiction of the National 


Park Service, and any violation.of any of the rules and regulations authorized 
by this section and sections 1, 2, 4, 22 and 48 of this title shall be punished by 
a fine of not more than $500 or imprisonment for not exceeding ‘six months a 
both, and be adjudged. to pay all costs: of the’ pr oceedings. 


At the time of the. enactment of this- legislation 10. Se the. rl 
parks now in existence had already been established, and seven of 
: these were subj ect to State police. punediction: : Only oe parks 


‘1 Aecord: McKelvey v. United States, 260 U.S: 353. _ | 
2 Accord: Light v. United States, 220 .U. 8. 523; veh Power & Light co v. United 
' States, 243 U. S. 389.. 
3 General Grant, Lassen Voleanic, Platte, ‘Rocky’ Mountain, Saucin’ Wind are, ‘and 


» Yosemite - ‘Parks. In addition, a large*number of national - monuments were covered by ey 
-. the National Park. Service Act, and. ‘Bractically, all of these were ee State Dolice SS sed? po 
Us Jurisdiction. , | ; | : 
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were andes the sssindive jurisdiction of an United Sint 4 “The | 
National Park Service Act was clearly intended to apply to all of 


_ the national parks, and not merely to the three parks over which 


State jurisdiction had been relinquished. Congress. In this. statute oe 


attempted to do what: the Supreme Court in the Camfield case said 


it had a right to do under the Constitution, namely, to make the mis-_ 


“use of public property a Federal offense. It attempted to-do this 


_. in the manner upheld by the Supreme Court in the Grimaud case, 


namely, by authorizing the issuance of departmental regulations. 
defining acts which would be punishable in the Federal courts. __ 
The Department i in issuing regulations. pursuant to the National 

Park Service Act of 1916 has not distinguished between those parks 
_ in which exclusive jurisdiction has been ceded to the Federal Gov-— 

ernment by the States and those parks in which the only authority 
of the Federal Government is the authority. derived from Article IV, 
section 8, of the Constitution. The basis of the departmental regu-. 
lations in this field is the authority which is common to all the parks, © 
‘namely, the constitutional authority to make needful rules and regu-— 
lations respecting the property of the United States. 

This has been the view of the courts and of the Pome. General 
whenever the question has arisen. 

In Robbins v. United States, 984 F ed. 39 (C GA. 8, 1999), the 
court upheld the validity: of a departmental regulation prohibiting 
certain forms of commercial traffic in Rocky Mountain National 
_ Park, an area in: which exclusive jurisdiction was not ceded by the 


Siste of Colorado until 1929, seven years subsequent to the decision 


in the case. While some referenca was made in the opinion to the 
claim that certain portions of State sovereignty had been ceded to 
the Federal Government, the chief basis of the. opinion was set forth - 
in the following terms: — : | 

~~ But we are of the - opinion that ‘the power of the government: to regulate the’ 
traffic on those highways, as it has done by congressional enactment and rules 
- thereby authorized, rests on the secure footing that it is a valid exercise of 
' .control over the property of the government, even though it is of the nature 


of police power, and that it is sustained by section 3, art. 4, of the feder al 


- Constitution, which entitles the’ ‘government: ‘to make all needful |, regulations 
’ respecting its territory and pr operty. : 
‘Neither grants of rights of way on the public lands, accepted by. user or 
’ statute, nor state ownership of highways derived from the government or. 
otherwise effect any abdication of such constitutional | authority. Both the’ 


| power of Congress. to grant easements in favor of the public for travel and Oo 
| transportation and its power to legislate concerning territory and property are. os 


and must be consistently exercised, and the latter is accomplished by regula- 


«Crater Lake (jurisdiction ceded August 21, 1916), Glacier, and Yellowstone parks. 
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“tions to ‘the end of devoting. the adjacent domain: ‘owned iv the aovGrament to. | 


© the lawful purposes. and objects for which a national park is: granted. We. 


_ therefore hold that the regulations here. involved cannot be successfully assailed: . 


. -beeause of interference. with private right. to. use the highways: in the Rocky - 
Mountain National Park. [P. 45] uae, 


OA related question was | aodaidened by the rior General (35, 

Op. Atty. Gen. 305). in connection with a regulation forbidding all : 

| persons to engage in business | in the national parks without the per- 
mission of'the Director or Superintendent of the park. Under that. 
regulation the use of a “Drivurself System” in the national parks was 
prohibited. In upholding the validity of this action, the Attorney... 
General, after analyzing the cases interpreting Article TV, section 
3 of the Constitution, and referring to the National Park Service Act 
of August 25,1916, as an exercise of the constitutional power vested 


. In Congress. by that Article, declared : 


There does not appear to be room for doubt that under the terms of the Act 
the Director of the National Park Service, under the direction of. the Secretary . 
of the Interior, is given the supervision, management, ‘and control of the 
national ‘parks and monuments, and that the Secretary. of the Interior is given 
broad authority to make and publish such ‘rules. and regulations as’ may be 

' necessary or proper for the. guidance of the -director in his administration of 
- the Park Service as directed by Congr ess. See Robbins v. United States, 284 
~ Fed. 39. [P. 307] | a : 


‘The distinction between proprietary control and perioral jurisdic- ; 
tion is further clarified in a subsequent. opinion of the Attorney Gen- 


eral relating to Grand ee National Park A oe ae Gen. | 
527, 580) + 


~The United States does not have exclusive jurisdiction over the park area. 
_ The United States is a: proprietor. of that part of: the park area forming part 
of the. public domain and not privately . owned by others, and it also has certain | 
sovereign powers under the Constitution. to take such action and establish such ‘ 
regulations as are reasonably necessary to protect the property and. control and 
regulate its use for National park purposes. “The State, however, exercises 


jurisdiction throughout the park area just as it does thr oughout the rest of ; ; 
the. State, subject to the limitation that’ the State may not embarrass, impair... .. 
Or defeat the effective use. of the lands, for. the purposes for which they are . 


2% 7 held, or interfere with the. power of the United States to control | and ‘protect. — 


oe JOR, dispose of them. Fort Leavemvorth R. RB. Co. v. Lowe, 114 ‘U.S: 525,527: | 4 
. Chicago. and Pacific Raihoay Co. vi McGlinn, 114 U. 8. 542, 545; Surplus. Trading, sn 


Co. v. Cook, 281. U. 8. 647; 6505 United States v. Unzeuta, 281. U.S. 188, 142. 


See Hunt v. United States, 278. U. S. 96; Utah Power and Light Co. v. United a. a _ 


‘States, 243 U. 8. 339, 404, 405; Ohio: v. Thomas, 13 ULB. 216, 283. 


| “The. proprietary conte! which the Federal Government 1 may ex- 
- ercise over park lands where primary jurisdiction remains in the State. 
185 of Sone inmited to ene vee are @ peasonaely, related to the 
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os ‘srotsttici and use oe ‘the arapeily. ‘As re it, is ‘generally ne ae . 
with the control. which any private landowtier may exercise over the. . 


use of his own land, the chief difference being simply that the United 
- States is constitutionally authorized to enforce its control in the Fed- 


eral courts, whereas a private landowner is eenerally limited to the 


~ State. courts. But as in the case of the private landowner, the Federal. 
Government may not, in the guise of protecting and managing its 


own: property, Bone: regulations not’ reasonably related to those 


- purposes and thereby infringe on. State jurisdiction.5. Thus in 
Colorado v. Toll, 268 U. S. 228, the Supreme Court held that the Fed- 

- eral Goverment. proprietary aanerol over its own lands i in the Rocky 

~ Mountain. National Park did not enable ‘it to prohibit commercial 


traffic on a State highway running through the park. And in Curtin — 


_ v. Benson, 222 U.S. 78, the Supreme Court held that where a private 

landowner within the. Yosemite. Park boundaries violated park regu- © 
lations ‘on stock trespass this did not give the park superintendent | 

the right to remove such stock. from such private lands or to exclude 


- them from transit across a private toll road. N othing i in. this opinion, 


a however, limits the Federal authority to establish, and to enforce by | 
other. means, reasonable regulations to prevent. stock trespass on park : 


ae lands, and in fact the Court. suggests that a law or regulation might 


ee require private landowners to fence their lands and might make tres- 
_. pass of livestock on park lands a Federal offense. | 


‘These cases, therefore, do not detract from the general: principle 7 “ee 
that: the proprietary control of the Federal Government over itsown . __ 


lands includes authority to issue and enforce regulations | ovine 


ie ee use and management of such lands. 


“It is not necessary that I- undertake. at this time to examine into. | 
the validity of each separate Park Service regulation under the fore- . 


_- going authorities. Such an examination was presumably made when 


‘the present, regulations were first issued.. The record submitted 'in this 
case indicates that. what is now in question is the appropriateness of 
| _ proceeding in the Federal courts to enforce regulations prohibiting 
stock trespass on federally owned. park lands. Prohibitions against 


trespass fall clearly within the power of.a private landowner, andthe 


validity of such prohibitions on the part of the Federal Government | 


has been ‘specifically upheld ‘by the Supreme Court. United States | 


vy. Grimaud, 220 U. S. 506; Light v. United States, 220 U. S,.523: 
‘With respect to these regulations and all other such protective meas- 


— ures, I believe that the — of the United States ¢ cannot be ef- oe 
oF fectively sballeniged ‘ oe a0 Fe ae 


6 See Pillsbury, “Law: , Applicable in. ‘National Parks” (1934), 23 Calif. L. Rev. 152. 
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‘The Saal: Tebislation. affecting the Natchez Trace. Pueaey, ew 
extending to these lands the provisions of the National Park Service 


Act of 1916 which authorize regulations, confirms. the application: a i 


the foregoing principles. In the act of May 21, 1984 (48 Stat. 7 91), : 
Mg Congress appropriated. funds for a survey of the Old Natchez’ Trace: - 


and an estimate of cost and other information relating to the con- . ~ 
struction of the Natchez Trace Parkway. ‘By the act of May 18,1938 — 


. (52 Stat. 407; 16 U. S. C. sec: 460), Congress established the parkway : 
in the States of Mississippi, Alabama and. Tennessee and vested the — 
functions of administration and maintenance of it in the. Secretary | 
of the Interior, through the National Park Service, subject to the 
provisions of the National Park Service Act of August 25, 1916 3 (39 
Stat. 535, 16 U.S. C.-secs. 1-4). | 

There remains to be consideréd the act of February 1, 1940 (54 
Stat. 19), amending. section 355, Revised Statutes — U. S. ©, 255). 
— This act provides in part as follows: 


Notwithstanding any other provision of law, the obtaining of exclusive juris- ' 
diction in the United States over lands or interests therein which have been: 
‘or shall hereafter be ‘acquired by it shall not. be required; but the head or 
other authorized officer ‘of any department. or independent establishment or 
agency of the Government ° may, in such cases and at such. times as he may - 
deem desirable, accept or secure from the State in which any lands or interests. 
therein under his immediate jurisdiction, custody, or control are .situated, 
consent to or cession of such: jurisdiction, exclusive or partial, not theretofore 
obtained, over any such lands or interests as he may deem desirable and indi- 
eate acceptance of such jurisdiction on behalf of the United: States: by ‘filing 


a notice of such acceptance with, the Governor: of such. State or in such other ' - 


manner as may be prescribed by the laws: of. the State where such jJands are. 
situated. Unless and until the United States has accepted jurisdiction over 
lands hereafter. to be acquired as aforesaid, it shall be conclusively presumed 8 
that no such jurisdiction has - been accepted. [Italics supplied.} 7 


| It might be argued that. by. the foregoing provision® Congress has - 
renounced the right of the United States to protect and regulate the — 
"use of its property within a State except in those cases where jurisdic- : 
: tion has been: accepted in accordance with the terms of the act. 


I do not believe, however, thatthe provision affects the right of the . ; : | 
Federal Government to protect, and regulate the use of its property =3 
within a State. The provision. concerns “cession of * * _juris- eee 


7 diction.’ ” No other powers or rights over lands are specified or iIn-. 
tended to be covered. . In this context, the term‘ jurisdiction” clearly 
means the political or. legislative power normally vested in the several | 


oe a States. Dee that i 18. the ° only nOweE one States could cede. hie 


2 oe “arThis. provision. was ‘eefieated without change! in: the act of ‘October: 9, 1940 (64 Stat. oe 
1083, 1084), which is also amendatory. oF ‘section. 355, Bovires Barats 


6920594836 
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- unt of the Unied States to Erotic a re the use of, its irop- aes 
erty within a State is not “jurisdiction” i in this sense, but a proprietary 


right. which exists: solely as a result of ownership and the: power over - 


ts property which the States have surrendered to the Federal Gov- | 


_ ernment by Article TY, sec. 38, cl. 2, of the Constitution. The distinc- — 
_ tion between this sovereign “jurisdiction” and the proprietary rights 3 


of the United States is clearly - established by the decisions of the 
a Supreme Court relating to this subject. That Court has. held that 
as to lands acquired by the United States within a State which are ~ 


not purchased with the consent of the State for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings or which © 
are not the subject of a cession of jurisdiction by the. State, the State — 


retains ‘ ‘complete and perfect jurisdiction.” See Fort Leavenworth — : 


R. R, Co. v. Lowe, 114 U. S. 525, 588. Yet in the. Fort Leavenworth 
case, and other cases. heretofore cited, the Court has held that the. 
United States acquires the right to protect and regulate the use of 
such lands: It is also significant that the Court uses the term “juris- 
diction” only when referring to the sovereign political or legislative. 


- power normally reserved to the States. In none of the cases does the. 


come at any place refer to the proprietary rights of the United States 
‘as “jurisdiction.” Apparently, therefore, the proprietary: rights of 
the United States do not constitute “Tur isdiction” within the meaning sod 
of the 1940 statute. _ 


I believe, therefore, that the- onédarat ener is Sete with | 


power to protect and regulate the use of Natchez Trace Parkway 
‘lands title to which is vested in the United States, and accordingly 


that Federal criminal laws and National Park Service regulations 


relating to the protection and arene of on use of Federal. prop- 
erty are opps to these lands... | 


Approved: ie 
- - Oscar im CHAPMAN; | 
: Assistant horsey. 


"CLARENCE Hu. ‘STEUSSY. 
Decided June 22, 1948 | 


/ MiniNa CLAIM ABANDONMENT, 7 
A Claimant of land cannot be heard. to say: he hae a Pate to make hornestend: 
- entry thereof and at the. same time assert that he has a right: thereto by | 
-_- virtue of a prior placer mining location, but if he files @ proper: application 


‘to make homestead entry it has the legal effect of an. abandonment of. al] Pe . 


estate, right or interest he may have in the prior mining location. - 
Len 8. English vy. William P. Birchfield et al., 56.1. D, 225; 
Rad WwW. Pollock, 48 LD: 5, elted. ane applied. 


an APPLICATION-—HoMEsTEap. 


- Reicn ee _ vee _OLARENOE i. _ STEUSSY ; ae co). Bip 


_ June 22, 1958 
- Conrest—Buiven. or “PRoor. , “e. 3 ; . 
. ‘Land not returned. as mineral is prima- fast: sabiect to be entered ede the 


Fae laws. applicable. to..entry of agricultural | land, and. the burden . is on a out 


mineral claimant ee contest the homestead | application and show ‘the | 

contrary. | | | 
Caledonia Mining Company v “Rowen, 2: L D.. T4: 
Dughi v. -Harkins, 2 L. D. F213 


-Magalia Gold. Mining Company” v. Perouson, 38 L. ‘D. 234. cited 1 and - 


applied. 


aed _ Where proceedings. were coronene charging the invalidity of a . placer ailaine: — 


claim ‘located on account of borate: mineral and’ one of the locators who 


eh -had settled upon and improved the Jand. prior ‘to the withdrawal of Novem- 

per 26,. 1984, filed an. application to make homestead entry’ thereof: alleging. | 

the. land was nonmineral, and. upon dismissal ‘of the pr oceedings, the 

a applicant and his co-locators expressed the view that no discovery had : 
“been made and their willingness to. relinquish the mining claim; Held, | 

- -that: in order thet the: mining claim may be deemed entirely extinguished, 

in the absence vf an adjudication in a. proper ‘proceeding that it is void, 

- all present record claimants of the. mining. title must either join in.a 

relinquishment of the claim-to the United States or convey their individual 

_. interest. therein to the homestead applicant, who thereupon may file:such 

a relinquishment and thereby remove. all : question as to the propriety of 
allowing the homestead entry: by: reason. ‘of the existence ot ‘any mineral 

not subject to reservation. a 


; Avprication—HomustizaD: 
“No good. reason is seen for questioning ‘the validity of a homestead applicatioa 


on the ground --that the applicant. joined: with others in endeavoring to~ 


establish that the land was mineral in character, and to initiate a valid 
right of possession under the mining: law,: and, failing in that, to seek 
rights -and.a title under a.law under which appropriate disposition thereof : 
may be made. 


7 Witiprawat—V acm RiGHT. 


A homestead application filed May 8, 4934, upon land not retur ee as mineral 
land though embraced in:a placer ‘mining location, may be considered as 
‘valid and as effectively: segregating the land. as of the date of filing and 

~ as not affected by the withdrawal of -November. 26, 1934, - mpon: relin- . 
quishment of the mining- claim by the. locators. - : 


OnarMan, Assistant Secretar Ye 
May 8, 1934; Clarence H. Siciey filed. application, is “Angeles 


err idee Rev. Stat:- sec. 2289, to. make homestead entry of the : 


NEY, Sec. 30, T. 11. N., R..7 W:, S. B. M. ‘The application contained — 
. the usual allegation that the land was ‘not known by applicant to 


contain a valuable. mineral deposit, but, to the statement. that—_ 


. ow ee no portion of said land. is ‘claimed for mining purposes under ‘the 
local - customs or rules of miners, or otherwise, . i 


- the applicant added the words— zs 
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oN secon a placer location ig myself and 7. others title | to. ‘which has 
- Hot been. established. - The case is now pending before the Depar tment and . 


_ . this application is. made to protect my holdings: in. ease land is declared non- ae | 
es mineral in character. ard ee . , | 


With the a pplenicn consent was filed to a, reservation: of ‘minerals’ : 


~ under the act of July 17, 1914 (38 Stat. 509, 30 U. S. Cy sec. 123), — 


anda: waiver to claim compensation under section 29, act of f February - 
- 25, 1920 (41 Stat. 437, 30 U.S. C. sec. 186). - | | 


The case pending to which the applicant atereeds in hig homestand pe 


| application was evidently that entitled Clarence H. Steussy | et al. ve 
Burnham Chemical Company, United. States, Intervenor, in which 
the plaintiffs protested against the application, Los ‘Angeles 045696, 


; for a sodium prospecting permit filed by the defendant which covered, 
among other lands, that above described. The plaintiffs alleged the = 


validity of the Good. Hope. No. 1 placer mining claim located June 
14, 1926, covering the said.NE14 Sec. 30, T.. 11 N.,.R. 7. W., based - 


upon: thie disclosure of borate minerals | and pomp limite with other 


requirements of the mining law. It is sufficient here to state that the 
permit application of defendant was rejected by the Commissioner ° 
of the General Land Office September 21, 1989, without determina- 
tion of the validity of the alleged placer Gaim ‘of the Pee and : 
the case closed January 8, 1940. | 
- In-connection with the homestead application, the appleant filed’ 
on August 2, 1935, a request for its suspension, alleging that he was 
then engaged i in drilling. test holes to bed:rock to determine whether 
_the land was mineral or nonminéral in character.. By reason- of the _ 
conflict between the homestead and the permit application, the Com-- 
‘missioner called upon the Geological Survey under the provisions of 
the act of March 4, 1938 (47 Stat. 1570, 30 U. S. C. sec. 124, Cire. © 
1303, 43.CFR: 102: 92), and regulations thereunder, for a report as to | 
| whether the disposal of the. jand under the nonmineral application — 


will interfere with operations under the. mineral leasing > and. 


the Geological Survey replied in the negative. | 

The land, however, had not either been withdrawn, classified or re- 
ported as ealuable for any of the minerals named + in the leasing acts, 
= and the question of interference was not. material = se 
| By decision of February 11, 1943, the Commissioner held: 


- “Occupancy of land ‘under a mining location is incompatible with an applica. _ 
tion by the mining locator to enter. ‘the land under the homestead: law. The. 


fact that he states that he merely filed the latter application | in. order “to . - 


~~ -protect. my holdings in the event the land. is declared nonmineral in character” | 


~.. does not permit him to have the two filings of record at the same time. Under - 


his mining location he’ could occupy the land for: the purpose of determining : 


definitely whether what ayEeeTee to. him when” he filed” his location. to be — : 


et eee aie “CLARENCE HsTeussy: ATT 


June 22, 1943 


‘mineral land is in ‘fact: mineral in paying quantities and. sufficient to. Guerant io 


further. effort... Therefore, the. ‘application: which ~ should: have. been. rejected 
when filed, is hereby held for rejection, which action . will become: final B0 7 
days. from service of. notice hereof. Applicant has a | right of appeal, . 


- The response » by. the applicant was treated as an n. appeal, and s SO. far i 
as material ; 18.aS follows: | Cees 2 


| In your letter you state. that you are holding’ for tedectién, ‘the: auove: num- . 
. bered Homestead Application - due to» its conflict, with a. Valid Mineral Claim 


<e upon ‘said land.. Now in consideration of the facts as hereinafter. enumerated 

said ‘Clarence ‘Hi. Steussy” ‘wishes you to: reconsider this action and Grant his. | 
~ gaid application for- Homestead | and ‘no: longer’ ‘hold it in suspension. “If'you — . 
~ can do so-he:and his: Co-Locators will: relinquish -all their rights to the: Minerals a 


Leaseable under the. Sodium. Leasing. Act. which. they. had ‘as well as any. other | 

claim they. have under the Mining: Laws of the United States, ‘upon this. above e 

described land. “However, if after releasing | these rights: you could not,. or 
would not grant said Clarence: ‘He Stetssy, his ‘Homestead Rights in full to 


this land, he. and his Locators would not feel. that it was fair to discard ir 


. their rights’ needlessly. : 

.. We feel that if. you. would. assure ‘him that. you vcouid erent this Homestead 
|. Application as though there: were never any mineral conflict, then we would 
gladly reserve to the United States all Minerals: upon this. Land, and relinquish 
any and: all Mineral Claims thereon. The facts regarding this matter are: 

“In 1927 Clarence H. Steussy did construct a livable house upon said land, 
‘which later burned down. He did thereupon ‘build an entirely new house upon -: 
the same location. He has.at present six buildings with. a total. value. in 
eXCEeSS, of $9,000 upon this. land. all. erected at his own: expense as well as 
‘roads graded upon same at his. own expense, “He has constructed a large 
' water storage tank and erected same to a: height of 40 ‘feet, installed ‘Dides 

to these buildings and planted trees” and shrubs: around them.. : 
. -He-has not :-at any time ‘since February 1928 left this land:for more than 
two weeks. at. any. time and. has ‘since early.1927 had. his family. residing upon. — 


' this land. continuously. . Therefore ue: has neo and. is. his. only ee to the 


: ‘present date. ) 7 
In ‘Badition - to. Miese: facts ne has ‘at all’ time paid ail Taxes ‘levied’ upon 


| ‘this land as: Possessory. Interest, ‘Improvements and Personal Property without. 
“any contributions from any of his Co- ‘Locators. towards’ them. . He as: also. oo 
_ performed ‘prospecting work.. and. assessment. in . the. Valid holding of: the — 


-- above Mineral Claim. at. the. instance. of his. Co- Locators and. himself. - These art 


: a Locators. have. not at any time been able to actually discover. minerals" in. 


“ Commercial | Quantities which. would entitle them to” a a for the land sae 


‘under the Mineral Laws. : De ae ae 
- In 1934 said: Clarence. ra Biedeay! dia: file: an Application for Homestead: to» oe 
coe held. in: abeyance:in-order to protect his own. personal holdings. in: event of ee te 
«the actual determination. of the apparent. nonmineral character of the. land 


and not in any way to. conflict with the Law. ‘This he did because he had. 
an fact made. this land his home. and was’ entitled to as much protection ‘upon 
his home. as it was ‘possible | ‘to obtain. 


7 ~ Due to the: fact that we have exercised due diligence f in: our: r prospecting and | - | 
2 have not. been. suecessful in our. endeavors. and: that we: are_ of. the. opinion 


iene ¥. now. that this Jand. should be classified, as. nonmineral we. are willing to Cay 2 = ia oe 
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quish to said Clarence’ “He: Steussy all our Mineral Rights SO that J he, in: fant 
may: relinquish. them to the: United States, in ex cnenee for the. prenting of . 
ue Homestead erplcabons +5 - . 
Very truly J yours, ° 

(Sgd). Clarence H. Steussy 


Clarence H. Steusay, Attérney in Fact. for: . HE Friedrichs, Carl D. ‘Hegner, whe 
Ola E. Steussy, Clarence H. ee Charles R. Harrel, ‘Gis Harrel, R. N. 


 Hegner, Wm. F. Hegner. ~ 


Tt is true that a claimant of lind éinnot i Heard to. say oie has 2 
right to make homestead entry thereof and at the same time assert — 
that he has a right thereto by. virtue of a prior placer mining loca- 


aed tion, but if he files a proper application to make homestead entry. 


it has the legal effect of an abandonment of all estate, right .or inter- — 
est he may have in the prior mining location. Zen 8. English. v. és, 

William ee Birchfield et al., 56 I. D...22, 80; Henry WwW. Pollock, 43 
L. D. 5, 10. 

‘In his application, Saas did: not. aceon that the ‘Slweor claim | 
was valid, nor that work was being prosecuted in search of mineral. — 
To the contrary, he asserted that the land was essentially nonmineral,; 
and indicated that the question — of the validity. of the claim was 
pending i in proceedings i in the Department and that.the application 
was filed to protect, his holdings in event. the land was declared 
nonimineral. It is elementary under the mining law that there is no 
valid appropriation of land by location without discovery. ‘United 
States v. Hurliman, 51 L. D. 258; Magruder v. Oregon and California 
R. R. Co., 28 L. D. 174, 80 U.S. Cy A. sec: 23, Note 131. . The: inter- 
— » polation, quoted above, in the standard form of the homestead affi- 

- davit, though making the application somewhat ambiguous, did not 
prima facie show that the application was not allowable: for the 
reason that.the land was mineral land or in the actual possession of 

the claimants. diligently engaged in the search for mineral. .The— 

‘appropriate action ‘would have been to call for further showing and 

await the outcome of the proceeding involving the validity of the 
claim asserted by Steussy and his associates. As we have seen, how- 
; ever, the validity of the claim was not. determined and the -proceed- i 
ings dismissed. The records of the General Land Office: show that 
the land in ‘question was not returned as mineral land by the: surveyor _ 


eae general but had it been so returned, the filing ‘of the nonmineral 
affidavit is deemed sufficient as a preliminary requirement (48 CFR 

185. 92). The land not having been. returned as mineral in character,. _ 

prima facie it was subject to be entered under the laws applicable a 


to entry of agricultural land, and the burden would be upon a min- 


*s eral claimant to contest the application and show the contrary. 


Odledoma ae. ata ve Rowen, Q L. ‘zD. M14, 17; i aot v. 


te . 


a 


eg ee oe 26 é CLARENCE H. STHUSSY = ATQ 


June. 22, 1 943° 


- Harkins, 2 L. D. 721; Magalia Gold Mining apa Vv. nemo = | 


3 L.D. 234, “However, the fact that the records of the Land Depart- : 


; _ ment show that the land i is free from claim of any kind is not con- _ | 


-clusive that the land has not been. validly. appropriated under the _ 


mining laws, Roos v. Altman et al., 54 I. D. 47, 53. Steussy now — 2 ae 
adinits in his. appeal that after diligent search the locators of the 


cx - mining claim on the land. in question have not been. able. actually to. cy a 


_. discover. mineral i in commercial quantities arid states that the locators 


ate willing to relinquish all their rights to him and he in turn will oa 


| relinquish all rights in the claim to the United States. ‘However, his os 
acts and declarations, in the absence of evidence of a full power of 


attorney from. his co-locators, cannot be accepted as binding on them, 
~~ and would not preclude them trom asserting rights under the mining | 
location. .In order that the mining claim may be deemed entirely 
extinguished, in the absence of an adjudication 3 In a proper. ‘proceed- | 
ing that it is void, all. present. record claimants of the mining title | 
must either join in relinquishment of the claim to the United States, — 


or convey their individual interests in the claim to Steussy.. ‘There- 


- upon he may ‘then. file a. relinquishment. of the claim. The relin- 
quishment. of the claim. cannot be filed subject to any ‘conditions, but 
must be absolute in form. Instructions, 40 L. D. 397. aa 

- By the filing. of such relinquishments, all question would be - re- 


= moved as to the propriety of allowing the homestead entry by reason | 


_ of the existence of any mineral not. subject: to. reservation. . No good 
_ reason is seen for questioning. the validity of the application. onthe _ 
ground that the applicant joined with others in endeavoring to» 
establish that the land was mineral in character and to initiate a 


- valid right of possession under the mining law, and, failing in that, 


| to seek rights anda title under the law under which appropriate aa 


“he | disposition thereof. may be made. 


The question. of the mineral character of the land and esas ice | 


Sie of valid mining rights being resolved. if the procedure above indi- 


cated is taken by the applicant, no reason appears why the applica-_ 


tion should not be. ‘considered as. valid and as. effectively segregating — ie: 


the land as of the date of the ‘filing on. May 8, 1934. Being a valid | 


right then, it would not be affected by ‘the gotteral withdrawal of 
November 26, 1934. Opinion of the. Solicitor, 55 I. D.205,210. The — 


question. of the imposition of a'mineral reservation will be dependent a 


- | upon the:report and recommendations of the Geological Survey. 
~The decision of the Commissioner. 1S modified. accordingly and the , ake ee 
 @ase- remanded for. action in. accordance with. ‘the | views: above ex. Ae 


vo pressed, 


Mt odio. 
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"AUTHORITY OF PRESIDENT TO DISPOSE OF NATIONAL PARK 


TIMBER FOR WAR PURPOSES AND TO ELIMINATE 7. a 


ADDED TO OLYMPIC NATIONAL PARK BY PROCLAMATION” 
. Opinion, June 22, 1943 | 


Pete Wika. Powsrs—NATIoNaL. Pinks ALON, OF. TIMBER FOR War es 
PURPOSES—OLYMPIC¢ Nationa Park —ELIMINATION or Lawns. | | 


Te is ‘doubtful whether the ‘President may, pursuant to. hig war powers, . a 
ce - authorize: the disposition of timber within : the’ Olympic National Park 8 te 
without regard. to the prohibitions contained. in’ ‘the National Park statutes, wae 


Th: the absence of authority fr om Congr ess, the Pr esident is without authority 
eas to. vary: the status of lands devoted by him. to a specific use pursuant. to 
; Congressional | authorization, | Federal: lands may be transferred. between: 


foci ‘departments. only. by legislative authority. | “Since no legislative authority oe 
‘for change of use or transfer between departments exists in this.case,. 


ae the President is without - authority to eliminate them from. the Park and. 
_ _Testore them to the National Forest. - 


a Ganon, Solicitor: 


There have been. iotavied to me two questions relating to. the: pro- joy 


7 ‘posed disposition for war purposes of the Sitka spruce ‘and other . 


- ; timber situated on lands added to the Olympic National Park by i 


Proclamations 2380 of J anuary 2, 1940, and 2587 of May 29, 1943, | 


Issued. -pursuant. to. section 5 of. the act of June 29, 1938 (52 Stat. 

-1241,.16 U.S. C. sec. 255). pecteallys: the ai are. eteg a 
ie the President has authority— a3 ; 
“Lo To: ‘authorize directly: the utilization of the: park nee: by. z« 


sa private concerns with: a view to making. such timber available. for - 
war purposes; or _ _ . 3 


9 To eliminate i in tole or in n part those ¢ areas. oor the park added _ - gl 


by. proclamation. and restore the lands to their former status as ~ 

~ national forest lands in order to make the timber thereon available 
for commercial cutting | and war use. _ ee ae. ok eta 
It is my opinion (1). that. the second question ast ‘be guess : 


ee in the negative and. (2) that while the answer to the first question se 


is not free from. doubt, if this course is: considered: expedient, an 


order: may be prepared. and submitted to the President a the . | 


- Attorney General. ss ie 
1, In-my alee opinion, M 32006, ‘of eeaibe: 1, 1949, . ce = 


| to Mr. Lee Muck, Assistant to the Secretary, T held that. it is pe = 


what, debatable whether the. President may, pursuant to his war 
powers, -authorize: the. disposition of timber.within the. Olympic ae 
National Park without. regard to the Saari contained 1 in- - the . 


Res National: Park statutes. = 


es 480] oe ro oe, OLYMPIC: NATIONAL PARK a “4 ABE 


_ June oe sek? 


| ae views. on ae question’ remain unchanged. eiaunnl views ~ 
7 elicited from the Department of Justice and the War Production , 


+ Board are to the same effect. However, -the question is. one which | 


“would have to be passed on by the Attorney General should such an 
order be submitted to the President. If, therefore, it is considered ~ - 


Ps a administratively desirable. to proceed. by way. of Executive order, : 


upon. being so advised, I shall be glad to ‘prepare an appropriate i é ae 


— ~ Executive order and a. memorandum to: accompany it, which may then | in #3 


- be submitted to the. President, through the’ Adterney- General. Se 
9, The lands in question were added to the Olympic National Park a 
_ by the Executive proclamations issued pursuant to the act of June 


29, 1988 (52 Stat. 1241, 1242, 16 U. S. C. sec. 255). By this act the. 


. ‘President: was. authorized to. add by proclamation “to the Olympic a 
_ National. Park. any lands within the boundaries of the Olympic Na- ~ 


tional Forest, and. any lands which may be acquired by the Govern- 
_-ment by gift or purchase, which-he may deem it advisable to add to 
such park; and any lands: so added to-such park shall, upon their - 
addition thereto, become subject: to all laws and regulations appli- _ 
. cable to other lands within. such park, Mes eee | 
The United States Constitution. (Article. IV, ise: 8) ‘vests in. 
Congress the “power to dispose of. and. make all needful rules and 
regulations respecting the territory or other property belonging to © 
the United States * * *.” Thus, the power to designate the: use 


which shall be made. of the Federal. lands. belongs to Congress. 10 — | 


Op. Atty. Gen. 359, 361. There can be no doubt that a’ designation 


of the use of Federal lands. made by. Congress pursuant to this power. 


may not be altered or varied by Presidential action. in the absence of : 
Congressional sanction. 36 Op. ‘Atty. Gen. 75,76. To hold otherwise — 


would be to say that. the President has the authority to alter or repeal . 7 
an act of Congress at will. The lands here in question, it is true, ~ 


were added to ‘he park by Presidential action. But this was done _. 


under a statute in which Congress expressly authorized the action and — _ 

provided that’ when so added the lands should become a part. of the ~~ 

park and subject to all laws and regulations. applicable to the other - a 
park lands. This amounts to an express designation. of the use of the © 


a lands by Congress itself since “a duty properly performed by the a 


Executive under: statutory authority has the validity and sanctity | 


~ which belong. to the statute itself.”. 10 Op. Atty. Gen. 359, 864; 39 . - 
Op. Atty. Gen. 185, 187. The President, therefore, has no more. — 


authority to alter or vary the use of lands designated by him pursuant . | 
to Congressional authorization than he‘has to “alter. or vary the use of 
lands prescribed by Congress itself. This is particularly true here 


: “si since | > Congress in the statute authorizing the Presidental action exe oe 
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ee granted to the Presidentially aided isnde (ie same status. 28 
_ the lands which Congress itself had placed in the park. | And the — 
statute is completely: silent with Tespect to any change 1 in the status 
~ of either. category of land. | 
The principle that, in the absence of authority fron Congress, the -_ 


President, is without authority to vary the status of lands devoted by _ 
him to a specific use pursuant to Congressional authorization has — 


~ been consistently applied by the Attorney General. 10 Op. Atty. = 
Gen, 359; 17 Op. Atty. Gen: 168; 86 Op..Atty. Gen. 75, 79; 39 Op. 

A tty.. ‘Gen: 185. In 39. Op. Atty. Gen. 187, the ‘Attorney General, | 
quoting from the opinion in 10 Op. Atty. Gen., held: 


“The grant: of power to execute a trust, even discretionaliy, by. no means © 
- implies the further power to undo it when it has been completed. <A duty. 
properly performed by.the Executive. under statutory authority has the validity . 
and sanctity which belong to the statute itself, and, unless it be within the 
terms of the power conferred by that statute, the Executive can no more 
destroy his own authorized work, without some other legislative. sanction; 
_ than any other person ‘can... To assert such a principle is to claim for the 


_ Executive the power to repent or alter an act of Congress at will, When ~— 


the President, in the exercise of the discretion vested in him | by the act of 
1809, selected Rock Island as the ‘site. of a fort, and expended -the money 


oD appropriated therefor. in erecting the fort, and occupied it as a military station, 


thus setting it aside as a reservation. for military purposes, the power con- | 
ferred: by the act was exhausted, and he had no more authority ‘to recall 


_that reservation, and restore the land to the condition of other portions of. | 


the public lands not so appropriated, than he would have had to expend the . 
public money in erecting the fort without an EMR Ege n -by ‘Congress for 
~ that purpose: “ 


In Selicitot's opinion, M. O7657, of J anuary 30, 1985, it was held | 
that the President is impliedly authorized to eliminate Jands from _ 
national monuments. This conclusion was subsequently in effect ap- 
- proved in 39 Op. Atty. Gen. 185, 188, on the ground that the national 


monument. act (16 U.S. C. sec. 431) impliedly authorizes an elimina- — 


tion of. lands from monuments by the President in providing that the 


limits of such areas “in all cases shall be confined to the smallest area 


. compatible with the proper care and management of the objects to be 


protected.” No such implied authorization exists in the act here — 
in question. ‘The provision in that act prescribing the maximum park — 
_ area clearly does not carry the same recognition of flexible boundaries, 
decreasing and. expanding with changed. onmeoney that i 1s, contained 
in the monument act. provision, =. > 
 . There is an additional reason why the Precidentis is ian chant power : 
to eliminate the lands in question from the Olympic National Park 


and restore them to the Olympic National Forest. Such action would — 


; involve a transfer of the lands from the Department of the Interior, : 
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a a oe June 28, 1953 


rhs eanamicnnd she national: park, to thé aaa of neat: 


‘ture, which administers the national forest.. The Attorney General -_ 


- has ruled that land cannot be transferred between Departments save _ 


by legislative authority. 28° Op. Atty. Gen. 143; 36 Op. Atty. Gen. 

75. No legislative authority for this transfer exists: ‘The. general 7 
authority of.the President to create and add to national forests (16. 

— ULS. C. sec. 47 1) is not. applicable here since this. power was with- 


drawn by ade as to lands 1 in the State of ile Gas 16 U, 8. C. . 


Zz sec, 471 (a). 


Tam of the opinion,  ceconainans that ihe. Pedant may. nob ami 7 


~~ nate the lands in question from the. Olympic National Park and re-- 7 


| - store them to their former status as. national forest lands. 


Approved: 7 
- Oscar L. Ga Sake _ 
Assistant Secretary. 


PHYSICIAN'S PRIVILEGE IN CONGRESSIONAL INVESTIGATION : 
Opinion, ‘June 28, 1948 2 2 
es AUTHORITY OF ConarmsstoN at InvestiGaTINe Comncrrnes—Score OF ‘PHYSICIAN’ s 
PRIVILEGE. . 3 ? 


The privilege: of a physician with raspeel to confidential medical data of 
a personal character may be asserted in an investigation by a Congressional. . 
Committee ; such pr ivilege, however, does not extend to general surveys, 
reports, or other materials in which the pereeney character of such dats 
is lost. ; - ; 


Garpner, 8 olicitor : 


You [Assistant Secretary | have ree my advice. concerning the 
_ extent. to which Dr. A. H. Leighton, Lt. (M.-C.) U. S.-N. R.,: may 
claim a physician’s: privilege with respect to confidential data relating ~ 
to Poston internees, in the event that he is instructed by the House: 


Committee on Un-American Activities to- make a general disclosure a 


“ot data. j in his possession. 


Iam of the opinion that. such privilege may pene be elaimad be 


~~ with respect. to confidential. disclosures of a medical (including psy- 
chiatric) character made to Dr. Leighton by internees whom he has. 


- examined, but that such privilege does not extend to general surveys, 


_ reports, or other materials j In. which the personal character of such e 
disclosures i is lost. | : se 
In order to give as general conetnaion greater annie ca precision 
-it-is necessary to trace briefly the factual background and the pis, | 


cer authorities relevant to the ie ae presented: | 
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1. Factual, Background 


The icoament of Dr. A. H. Leighton. to ene a - series of ex- - 
aminations of internees at Poston, ane: was made, I'am informed, 


a in. the belief that special psychological and psychiatric maladjust- - 


ments had developed, or were likely to develop, under the peculiar. — 
circumstances of this large-scale internment, that such psychic malad- — 
justments might be expected to assume. mass, as well as: individual, i 
2 manifestations, and that effective methods of preventing , minimizing, 
or treating these maladjustments would be definitely in the interests — 


of the Government as well as of the internees themselves. Upon this — | 


basis Dr. Leighton, a medical practitioner. with. ‘special competence 
in psychiatry, was assigned to carry out necessary examinations. He 
found himself unable to secure essential information from individual . 
internees unless he was in a position to give them professional. as-.. 
surance that personal information so’ furnished would not become | 
public property but would be treated as his own personal property 
and would be maintained in the same confidential status which gen- 
erally attaches to a private physician’s: records of disclosures by his” 
patients. In order to meet this situation, Dr: Leighton was authorized, 
by letter dated November 14, 1942, signed by Assistant ees 
William Zimmerman and approved. by Assistant Secretary Oscar - 
L. Chapman, to enter into the following agreement with internees 
examined and interviewed : Pas oi 20ers ia fe 

_ The information. contained in ‘the attached Hotes is. furnished to the Socio- 
logical Research Project, Poston, Arizona, on the understanding that except 
for such scientific use as may be made of them by the said project the notes are 
confidential and are to be held as the personal property of Dr. A.-H. Leighton, 
or of such scientific agency, selected by him, as may agree to maintain these 
| notes. in a confidential status for scientific: use “only. Such notes. shall at no 
: time be. available to inspection for other than purely scientific purposes, 


‘Pursuant to. the foregoing understanding, individual data ‘gheats 


| © have, I understand, been. kept confidential and maintained as the — 


private property of Dr. Leighton. At the same time, the general 
~~ reports and memoranda. which embody and condense such data in 


impersonal form have been handled as Government papers., Such. 


papers have been generally treated as confidential documents but not 
as. Pee or bea pee 7 7 | 


2. Applicable Law: 


My ‘Soncldaion ‘that personal data shanks, are, aa a claim es 7 
physician’ s privilege, exempt from inspection bya Congressional com- 


aos mittee but that other documents utilizing such data are subject, to. 


such. inspection i is based upon a consideration | of four Tegal issues : 
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ed (ay The existence of: a one power. on require oe production oe oe 
of evidence; (2) the limitations of such Congressional power; (3)- 


the extent: e. which: Congress. has exercised such power in this case, 
and particularly whether such exercise is compatible. with the asser- 


. tion. of a physician’ S privilege; and. Ma) the sve: of such physicist S a 


privilege. ae 


_f, Congressional. Poters oo bie is now ee ‘eatablished ie Gar 
| gress 18 constitutionally enflowed with power to compel production 
of evidence relevant to its investigations into. matters of legislative 
concern. McGrain v. Daugherty, 973.U. 8. 185; Sinclair v. United 
States, 279: U. 8. 268; Lownsend v. United States, 95. ¥F dye oe | 
poms D. C.).- | : 
9. Limitations en aipeuitonih Power. ‘Tnasmuch ie the power a 

to compel production of such evidence is, on the one hand, not ex- 
pressly granted by the Constitution and, on the other, a limitation 3 
upon individual rights generally protected: by law, this constitutional] 
_ power is held to extend:no further than is reasonably necessary. to the 
exercise of the legislative function. “It.is a limited power, and should | 
be ‘kept’ within its proper bounds; and, when these are exceeded, a 
jurisdictional question. is presented which j 18 cognizable i in the courts.” 
(People v. Keeler, 99 N. Y. 468, 482, quoted ‘in MeGrain v. Daugherty, 
— supra, at 166.) On this point the Supreme Court has said: 
: Fhe contention is earnestly | made on pehaif of the ‘witness, that this power 
> Of inquiry, if sustained, may be abusively and oppressively exerted. If this. 
‘be so, it affords .no- ground. for denying the power. The same contention | 
‘might. be directed against‘ the: power: to legislate, and of course would: be un. 


availing. _We.must assume, for: present purposes, that neither. house will be — 
disposed to exert the power beyond its proper bounds, or without due regard to. 


fa the. rights of witnesses. But if, contrary to this. assumption, controlling. limita-. 
_ tions or. restrictions are disregarded, the decisions in Kilbourn v. Thompson and 


Marshall v.. Gordon point to admissible: ‘measures of: relief. And. it: is a neces- . 


- “sary deduction from the decisions in Kilbourn v. Thompson and In re Chapman =. 


a that a witness rightfully. may. refuse to answer. where. the bounds of the power ae 
are exceeded - or the questions. are not’ pertinent: to. the mattet under. inquiry. - : 
hess [Mt eGrain v. Daugherty, supra, at pp- 175-176. To the same effect. ‘see Sinclair A ose 

e. Ay ae United States, supra; Kilbourn Ni. “Thompson, 108 U. Ss. 168 ; in re Chapman, Pe 
Eo GG. U. Ss. 661; Marsha v. Gordon, 248, U.S. gael 7 oa. 


3 Ea mercise 0 ‘of Congressional. Power. Withia the Spiatititinnal Ae 


; limits to which the. opinions above cited point, it is for Congress to. “ee 
decide. how far its investigations shall. respect the privileges,.e. g., | 


~ those of priest, lawyer, and physician, which are ordinarily respected _ — 


in courts of law.. The House Resolution, however, which established « 


HAE the Dies. Committee on Un- ‘American Activities ce Res. 282, Mey ; : : 


: 
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7 26, 1988, 83 ene nee 7 7868) * "1s silent, on. the Gicecnon of wit privi- 
| leges, if any, may be claimed by witnesses before this committee. It — 
is therefore necessary to inquire into those considerations that may . 


be helpful in. interpreting the silence of Congress on this. point. 
We must: begin by recognizing that the reasons of policy juatify- | 


ing the privileges of priests, doctors, and lawyers are as compelling | 


outside as inside the courtroom. ‘The right of privacy is certainly 


as much. invaded by disclosure of confidential communications to a. 


Congressional committee.as by disclosure to a court of law. Such 


confidential communications as are. privileged even in capital cases, 


“where knowledge of their contents might decide an issue of life or 
death, are privileged not because they would be valueless ina: judicial 


inquiry, but because it is thought that in the long run the violation 


of certain professional confidences. would do harm outweighing any 


- immediate. advantages to be derived therefrom. As. the Supreme 7 
Court-said in the Sinelair case— 5 | a 


‘It has: always been. recognized . in. this. ounce: and it is well to eeueuien 


| that: few if any of the rights of the people guarded ‘by. fundamental law are 


of. greater. importance to their happiness and safety than the right to. be exempt. a 


from all unauthorized, arbitrary or unreasonable inquiries and. disclosures : 


in respect of their personal and private affairs. (Supra, at. ‘p. 292] - 


And in the case ‘of Interstate Commerce Commission. v. . Brimson, . 


154 De 8. 447, the Court: declared: 


We do. not overlook these constitutional limitations whieh, for the ieolection® 
of personal rights, ‘must necessarily attend all. investigations eonducted under 


* the authority of Congress. Neither branch of the legislative. department, still _ 


less stad ee administrative e hody, estan iene by Congress, Seas or can 


* “Resolved, That the Speaker of the: Houle of Repseseatatives ‘be, and he ig : hereby, 


-authorized to appoint. 2 special.committee to be composed of seven members for the pur- 


pose of conducting an investigation of (1) the extent, character, and objects of: un< — 


American propaganda. activities in the United States, (2) the diffusion within the United - 


States of subversive and un-American propaganda that is instigated from foreign countries 
or of a domestic origin and. attacks the principle of the form of government as guar- 
anteed. by our Constitution, ‘and (3) all other questions in relation thereto that ‘would aid 


‘Congress in- any necessary remedial legislation... 


“That said special committee, or any- subcommittee fener, ‘is > heesby authored to 


sit and act: during the present Congress at such times and. places within the United 


States,’ whether or not the House is sitting, has recessed, or has adjourned, to hold such 
hearings, to require the attendance of such witnesses and the production of such. books, 


‘papers, and documents, by subpoena or otherwise, and to take such testimony as it deems 


necessary. Subpoenas shall be issued under the signature: of the chairman and shall be 


'- gerved by any person designated by him. The Chairman of the: committee. or any mem- 


ber. thereof may administer oaths to witnesses, Every person” who, having been sum- 
moned as a witness by authority of said committee, or any ‘subcommittee thereof, will- 


fully makes default, or who, having appeared, refuses to answer ‘any question pertinent — 


~ to the investigation heretofore authorized, shall be held to the penalties provided by. 


: section 102 of the Revised Statutes of. the United States (U. S. C.,-title 2, sec, 192).” 


Since ‘the. creation of this committee it has been’ continued by resolutions which do 


_ ~ “mot alter the-scope of its atithority. See 84 Cong. Rec. 1128, 86 ibid. 605, 87 ibid. 809, 7 
"88 ibid, 2297, and 89 ibid. 809-810. | | 


483) "PHYSICIAN'S. PRIVILEGE IN. INVESTIGATION ne tot: x : 


~~ Sune 28, 1943 | 


be invésted with, a. gener al power of making inquiry into the private affairs arate ee 


the citizen. * * *. We said in Boyd v. United States, 116 U. 8. 616, 630,— 


and it cannot -be too. often. repeated, —that the principles that embody’ the 


essence of. constitutional liberty and security. forbid all. invasions on the part io 
> 2 of the Government and its employes. of the. sanctity of a: man’s home, and or . 


- privacies of his life. [At D. 478] — 7 


& Courts of law have liberally eonserued: wad faithfully Samed a 
the limitations: upon their own procedures which are established. by — 
statutes, by tules of the common law, and by constitutional prin- 
ciples, limitations which safeguard the right of privacy. Since the | 
underlying reasons for these limitations areas applicable to legis- 


__ lative as to judicial i Inquiries 1t is reasonable to assume that Congress, 
unless it otherwise expressly provides, expects its investigating com- 
'. -mnittees to accept the limitations that courts. accept with respect to | 

| the examination of persons entitled to assert such privileges... This. = 


view is implicit in several opinions of the Supreme Court. In the : 
_ Daugherty case the Court said: . 


We must. assume, for present purposes, that neither ease will pe disposed | 
- to exert the power beyond its preper bounds, or without due regard to ane, ; 
. rights of ‘witnesses. . [at Dp. 175-176] : 


A similar statement 1s found in the opinion of the Geant in . the 


Sinclair case (supra, at pp. 291-292). ‘Since there are no statutes. - : | 
establishing rights of witnesses in Congressional i inquiries, it can only ae 


be concluded that the “rights of witnesses” to which the Court re 


| ferred i in the passage: cited are the rights. ‘which witnesses 3 may assert : qa 


in courts of law. : . 
These considerations: are reinforced by tne oe ts of ie Cone 


j per Holmes, d.; ‘that any attempt to delegate to a commission an un- : 


: ~ limited power of investigation would raise a serious constitutional ae 
EF question: _.“Whether it. [Congress] could delegate the power, eit 


possesses it, we also leave. untouched, beyond remarking that so un- — 


‘qualified a delegation: would present the constitutional difficulty in. 
most acute form. It is enough for us to say that. we find no attempt 
- to make such a delegation anywhere in the act.” Le arriman v. «Ln a 
wi) terstate Commerce. Comm, 911 U.S. 407° | 


Further. support for thee views as to Cnigressional: Tabeee is 3 pro- 


a | ig “vided by the fact: that: ‘Congress itself has enacted a very modest and - a 
. limited statute to the effect that no. witness before:a Congressional 


committee shall be privileged to decline to testify or to produce 


.- papers “upon the ground that his testimony to such fact or his pro-__ - 


— duction of such paper may tend to disgrace him or otherwise render _ | 
him infamous.” » @-U. S.C. sec, 193... In rejecting the assertion-of a. 


7 spurious privilege, cies implicitly recognized the. existence of ee 


as 
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; ee in. oe oe somites a deionised: the 


recourse it might take if such privileges should « ever 3 seriously umpeos 7 


| Congressional investigation, © 


_ Decisions of State courts give iisiorat support to ‘the views ex- 
proud in the ‘Supreme Court opinions already quoted, and apply _ 

. these views specifically to the assertion of a physician’s privilege. - 
 'In Hirshfield v. Henley, 228 N. Y. 346, 127 N. E. 252, the New York : 


Court of Appeals laid down. the general rule— 


“Those who are: qaiade witnesses: in virtue of. those powers are > entitled to all 


the. privileges and protection extended by the law to witnesses in judicial _ 
proceedings,. and the courts should and will be quick: and firm in halting the» 
exercise of those powers for reer’ illegitimate, or ‘oppressive examinations > 


or purposes. 


This cies was applied in the. recent ae N 2; York City dat | 


v. Goldwater, 284 N. Y. 296, 81'N. E. (2d) 81, which held that a 
physician’s privilege could be irivoked against ‘an investigating com- 
mittee appointed by the City Council of the City of New York, seek- 


-~ 


ing to subpoena hospital records containing ‘confidential information - 


relating to- the condition of patients. The court sige per aa 


man, C. det 


The statutory privilege was sconteered upon a “ptivalciatt by 2 Revised Statutes 
- ([Ast ed. 1829] ‘p. 406, sec. 73). This court has pointed out. that: the revisers . | 
in their notes. say: “Unless such conversations are privileged men will be — 
incidentally punished by being: obliged to suffer the consequences of. injuries 


without relief. from: the medical art, and without. conviction of any offense. 
‘Besides, in such cases, during the struggle between legal duty on the one 
hand, and professional honor on: the. other, the latter. aided by a strong: sense 
of the injustice and . inhumanity of the rule, will, in: most. Cases, : furnish a 


temptation to the perversion or concealment of the truth, too strong for human 


resistance. * People v. Austin, 199 N. Y.. 446, at pages 451, 452, 23 N. HE. 57, 
at page 59. The Legislature which has conferred the. privilege me if it 
chooses, . limit: its application. The. courts. may not do'so. 


—- The question of whether. the privilege ofa physician or: a minister of religion” 


| may be asserted. by a witness. under. a- subpoena issued by a. legislative: com-. 


mittee or a person elothed with powers. to hold investigations to compel the 


- attendance of witnesses has’ never been directly ‘presented ‘to this court, but — 
we have. said that: “Those who are made witnesses in. virtue of those powers 7 
are ‘entitled to-all the privileges _ and protection. extended by. the law to wit- — 


nesses in judicial proceedings.” Matter of. Hirshfield yA enley, 228 N. ¥Y. 846, 
349, 127 N. BH. 252.. We now hold that the. statutory privilege’ may be. asserted 
_ whenever the. power of a. court., is. invoked in manner authorized. by the pro- 


visions of article 33 of the Civil Practice Act to compel a witness to disclose > 
| information which under. other provisions of the Same article he is’ ‘forbidden — = 
. .-to disclose. Cf. ‘Matter of Doyle, 257 Ne Y¥. 244, 177 N. B. 489, 87 A, ‘L. BR. 418; | 

'" MeMann vy. Securities and aac ani 2 Cir, st RB 2d 377, 109° 


ALR. 1445, 
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met view “of these: Hare ities, r think it ee thai, ‘Congress, ‘in: -. 


| anes the. Dies Committee, did. not intend to confer upon. that — 
committee g ereater: powersover witnesses ‘than: could: be exercised ‘by |. 


~~. courts of law, and that Dr. Leighton’ is therefore entitled to claim == 
: oa physician’s. privilege with’ ape to. all matters which’ would be ; aed 
: - privileged ; in a:law court... ? _ . ee ae 


if. Scope. of Physician? $. Priailage.. ae ‘that ¢ a “ physici Saat ne : é 


a privilege has the same status in a legislative i Anquiry: as in a court. of 


~ law, there remains.the task of outlining the:purview of: this privilege. 


eS - and its application.to the facts. here. under consideration... .. cos hs 
5 It must, be. noted, in, the first. place; thatthe physician’ S: ‘privilege cc = 
: is a statutory, : rather. than, a -common.: law, privilege. and, that. the ~ 


| ‘statutes on this subject: adopted by some: 42 jurisdictions * vary. some- %, 

 whata among themselves. The statutes.of Arizona, California, and the. 
- District. of Columbia on this point, a are. > generally s similar 2 those of a 

| most: other. jurisdictions. o a o 

| ek he Arizona Law provides :. 


A physician : ‘Or. “surgeon | can. not. ne examinéd,: “without the ‘consent. ‘Of: “ts igs 


ee patient, as. to- any ‘communication made by, his. patient with, reference to. any 2 


_ pliysical or supposed . physical ‘disease. or. any ‘knowledg ge obtained by personal 


2.8; 23-103, par. ‘81 


ie : fore, a _ person: ‘cannot. be examined : as a witness. in . the following « cases: 


te examination. of. such.  Datient.. _Léeicone ‘Code™ of ‘Civil Procedure | a, sec. = ee 


~ 


‘ “The California, law. ‘provides: 


Confidential. communications. “There : are. > partion relations in: | which it. pis 


re 


| he ‘Physician re 1 -putiend:. A licensed. physician ¢ or. surgeon GannOe ‘without . 
| the consent of his: patient, ‘be. examined ina: civil action, as. to any information : 


- 7 % ucquired. in attending: the: narient, which’ Was: necessary. to. enable. him.to- ‘pre 


: scribe: or ‘act: for the: ‘patient ; aa 7 ~ [California Code of Givil: Procedure, Pa 
section 1881.] -") Le A Poa ana pe ec etewpeat let pe lee 


- = 


The Act of. Cae for ies District. of Column ‘provides:. 


In the courts ‘of the. Distr ict of ‘Columbia. no. physician or surgeon. shall be 


ere ee mitted; without the consent. of the. person afflicted, or of his legal. representa-. a. 


tive, to: disclose any infor mation, confidential in its nature, ‘which he shall have | 
ne acquired © in. attending . a patient. ina, pr ofessional . capacity and: which, was | 


eS necessary to. enable t him: to. act, in that. -capacity,.% whether such. information, Shall e ae 


ok 


a Wigmore. lists ihe following jasindtctions: " Alasica, Aiizona; ‘Arkansas; are 


; ~ Canal - ‘Zone, Colorado, . District Of. Columbia, Georgia, Hawaii, | Idaho, . Indiana, | Towa, ° a : 
_. Kansas, ‘ISentucky, - Louisiana,.. ‘Maryland, ‘Michigan, - “Minnesota, Mississippi, Missouri, Spend 


‘Montana, Nebraska, Nevada, .New. Mexico, New: York, North Carolina, North Dakota, 
_ Ohio, Oklahoma, Oregon, Pennsylvania, Philippines, Puerto. Rico, South. Carolina, Poms 
. Dakota, Tennessee, Texas, Utah, rere Islauds,: ‘Washington, ‘“Wiscoisin,” wvoming:. 
-Uvidence: (1940 ed.) ‘sec. 2380.) ee eee = eg ee og, geal 


6929594837 
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f have bean obtained from: the gabents or ‘from. his: ‘tantly: or non ‘the: person 


 -or persons--in charge of ‘him: -Provided, That this section shall not apply to are 
con evidence. in criminal ‘Cases . -where> the accused . is char ged. with. causing the : : 
_ death of, or inflicting injuries upon a human’ being; and the disclosure shall: _ 
Oe required in the interests. of es justice: Distr ict. of, Columbia ‘Code, me Ao 
= 1940; tit. 14, sec. 308.1. | | _ . 


Sines the situation preeanted a my consideration: ee ry — = 


_. to be covered by each of the. foregoing statutes and generally by the 
legislation of a maj jority of the States of the Union, it is unnecessar yo — 
_ for present purposes to determine whether the House Committee on 
. Un-American. Activities is, in. the absence of Congressional legisla- Se 
tion on the. point, bound, ‘like the Federal courts, to:conform to the. ~ 
~~ law of the jurisdiction in which it sits, or whether it is bound gen- as 
a erally, wherever it sits, by what’ may be considered a prevailing. rule oa 
| oo evidence in the United States. 7 os hee 


~ Typically, the. privilege in question 1S’ - subject to waiver. by ial | 


_, patient. rather than by the physician. Where the privilege has not. 
been waived, it protects data of the general character which I under- 


stand to be involved 4 in Dr. Leighton’s personal data. sheets, but not 


the generalized information contained in his reports and general 
es studies. - The decision as to whether any particular item.of informa- 
- tion falls ‘within the ‘statutory rules above cited should be. made, in.. 


the first instance, by Dr. Leighton, in view of his complete familiarity ~ 
with the facts of the case. I shall, of course, be glad to offer further 


. specific advice, supplementing the foregoing g sencral expressions, as | 
‘to the extent to. which any specific data- for which request has been 
e made may fall within the prover scope of the Physician S. privilege. 


USE FOR: DOMESTIC PURPOSES OF ‘RIGHT. OF. WAY RESERVED 


UNDER THE ACT OF AUGUST 30, 1890, FOR THE: CARRIAGE OF 
WATER THROUGH PIPE LINES | a 


Opinion, August 9, 1948 


. SraTuToRY ‘Con emuetion “Raat ow-Wax- FOR. | Direnins AND “Canais—AurHon bet 


TEX TO Convey. Warnr, FOR Domusrre, Use. 


ws 


A right- of-way under. section 1 -of the act ‘of August 30, 1890 (26 aes 391, ae ae 
43 U. 8. -C. sec. 945), is not. limited: in its.‘use to: the transportation. Of ri: 
a water. for irrigation DurDorSs: but. may be used. to carry, water’ for EdomesuC. ae 


= pure 


a Wonns AND Pumasus. 


_ The term “canals” as ‘used in “the act indudes : pipe lines used to ‘transport - -_ 


-_f~™~ : an orks m 


a, "ia Acting Solicitor: 
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“AL the request of the. ‘fisting Dior of the National Park ‘Saris. | ae oo 


ae you. have asked my opinion with respect to whether rights-of-way 


~~ reserved under the proviso to section 1 of the Sundry Civil Appropria-.~ 7. 


tions Act of August 80, 1890 (26 Stat. 391, 48 U.S. C.sec. 945), are 
Sst available to the N ational Park. Service. for the conveyance of water... 
to be used primarily for domestic purposes at campgrounds, hotels = 
and administrative units of parks or monuments, and.if'so, whether 6° 
i’ the construction of a pipe line in lieu of a ditch or canal i isauthorizeds 


es Iam of the opinion that.such rights-of- “Way, may be utilized for. r the Ss ee 
oe purpose and in the manner stated. ae or ace 


~ The proviso reads as follows: 


. _ 7 a . in all. patents - ‘for lands hereafter taken ‘up. under any ‘of ‘the’ jana 2 Ps < ae 
.. laws of the United States or on entries: or claims validated ‘by this. act. west. ae ee 


. i of the one. hundredth ‘meridian, it shall:be expressed. that. there is reser ved from 


| : the lands in said patent: described, a. ‘right-of-way thereon for ditches or foes be ; : 


- “constructed. Dy the authority of the United States. 


Assuming as’ I do, that the means for the acne ‘of water: to.” . a 


. wiih the National Park Service refers would be “constructed by. the - “ é oe 
Se authori ity of the United States,” a literal reading of the proviso would be is Boag Bg 


2 lead to the conclusion. that rights-of-way for water ditches or canals” — 
— for domesti¢ purposes. within the park system: would. be reserved, oe 


ae ~The: words. of the proviso, “a right of way thereon for ditches or = Poa 


2 : canals,” are general and unlimited; there is no requirement that the Se Ae, 
~ Seanal « or ditch be used for. any particular purpose. - — Ste ee 
Congress in. previous legislation had recognized the i impor tance of aS 


_ i | “water: as a factor in the development of the ao West: and in recog- : — De . 
ar ok nizing the right of miners and. others to convey water across: public. 


_ lands it gave no preference to. any particular. use. Act of. July 26, - i 


| 21866. (14 Stat. 258, 48 U. S. C. sec. 661). . And in acts passed subse-. se och 


quent to 1890 granting rights-of-way for the carriagé of water it. fina Bes 


. : os recognized: all uses, Act of March 8, 1891, as amended by. the. act. ; - : ae 
of May 11, 1898 (30 Stat. 404, 43. U. s. C. sec. 956), act of February i ae 


7 : “5, 1901 (BL Stat. 790, 43 U. S. C. sec. 989), and act of ECDTNBEY, 1, re e - 
ore 1908 (33 Stat. 628, 16 U.S.C. sec. 524), oo 
i The related context of the spprcpriation act: of which ihe prose a 


ay: 2 is a part, and the legislative history, contain nothing that. would a 


require a. construction limiting. the » application of the proviso. to. 2 


= a : ditches and canals constructed for irrigation purposes. It is attached ae : | e | 
to an appropriation for topographic surveys witha direction that 9° 


one. -half of the sum provided shall be used west of the 100th meridian. »_ ee 


ee: a Tip Previous Sundiy < Civil Act _ Coe 2. 1888 sala Dtate 26), rhad ae . = 


5 Tends. ! ! By ee 
. It is; and in 1890. was, s,.cbimmonly. oun that 4 in many: areas auithin: on 


-_ 


oe. ee ved public 1 ia stwle for: reservoirs, es a iditohes for: 

a irrigation purposes and this proviso. was repealed by the 1890. act 
_ except as. ‘to reservoir sites already selected, But although provision oe) 
was then: made for the selection’ of other reservoir: sites for irrigation _ 


| purposes. the} proviso relating to canals and ditches contained no. such — 
‘limitation: » In’ view’ of the ‘close : relationship between ‘the proviso. 


~- and the ‘repeal of the reservation clause | ‘of the: 1888 act: and i in view 


OF. the general. policy of Congress with respect. to the conveyance of : 


| water for beneficial uses the omission of the restriction in the right-. — 


of: -way proviso is significant. “So too is the fact. that the repeal of the - 


oy prior legislation was itself effected solely for the: purpose of | removing 


_ restrictions upon the or derly: settlement a and Faeiecomeh of sa ae 


| the Peel regions water. must: be transported: for domestic and other | 
purposes besides ‘irr igation, that horsesand ‘cattle are necessary 
adjuncts of most farming. communities, and that market centers ordi- 


‘ narily follow the development of agriculture in frontier. regions. In — 
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the: absence’ of express language of limitation, or: language compelling - m 


an implied:limitation,; we should’ not.assume' that: CGhigress intended. 
-- to: provide exclusively for the carriage’ of water for: irrigation and 
thus to impose‘an additional burden upon the very’ communities which 
_ It-hoped that: this legislation would result:in establishing : 
Subsequent. legislation: also is indicative of a broader: ‘purpose. The. 
act of April 16; 1906 (34 Stat.116, 43 U. S. C. sec. 561), provides for 
reclamation town sites and authorizes the usé of water from irrigation 


~ projects by any towns established pursuant to that act. “In addition, 


the act of February 25,-1920°(41 Stat: 451, 43°. S.C. sec. 521), 


authorizes the use: of such water: broadly “for other purposes than ~ 
ba irrigation. ” .'Fhese, being general acts, would’ apply to waters con- | 


veyed over rights- -of-way reserved’ under : authority: of the proviso. 
Thus they amount: toa legislative construction. of the:proviso. ' 


_ Administrative and other practice’ since the enactrnent’ of the pro 


vis6'3 is not. adverse to the conclusion’ I have reached. ’ “The: Bureau of. 


—. Reclamation sélls water: from i irr ‘igation: pr ojects: for domestic use by. 

-- civilians and by. army camps, for factories, and. for the tise of towns. 
_ The-statute has, been used’ for: water power purposes and-for other — 
a purposes as well. Irrigation systems in the West serve quite generally _ 


_to supply. water to animals: as Swell as. 8 Plaats, and t to homans 1 as ewer. 
a animals. ° Sat aes cris : 7 Bee gyal eh Ca 


The proviso has been: judicially construed ' in relation to its purpose 


| ae only: in: ‘cases ‘directly. involving irrigation.’ L dé: et: ‘ah. Ve ‘United 
7 ies 263 U. 8. 497; 501; United States v. «Van: ay 197 Fed! 611, 


aaa 


~ 


ae _ FIRED EXAMINERS; ADMINISTRATION OF OATHS. ag Pe 


: - a tee | s : ee ie meek 10, co. 


Lame, 46 ‘hoon: D. Oo Ths 80: Dorian ee 121. Pp. (a) 388, 391. aoa bee 
- These CAaSes | hold: that:the proviso. covers. ‘ditches and canals. for-irri- 200 8 Jee 
~ gation: purposes, but: they do not involve the question | whether: the. — 
proviso is limited to those purposes: . They are not, accordingly, in-~ > 
consistent with the view. that the proviso embraces ditches and eariale o's * 
~ for ‘domestic purposes. Nor is an’ opinion of the Comptroller. General. 

of May. 31, 1988, 17 Comp. Gen.. 1036, 1088, inconsistent: with: that. — a 

view... It was there held. that. payment: could not be. made for. a. right- Ce e. 
OF: -WAy for an irrigation. canal. on ‘the. international boundary line f° 4227 


between, the. United States and Mexico because the right-of- “way. for : 


~ such purpose | had. been: reserved to: the United States by- the- proviso... 
but that this. was. not. true as to areas adj acent to the canal which were 
“-aegured and used as sites for levees to control floods. Obviously, the 2) 2a 

_ proviso does. not- include rights- -Of- -way: for structures other: than ies POT ale 
- ditches and canals. ’ “Its. object-i is the. conveyance of water for. bene- so 


ficial 1 use. and. not the protection of land from inundation. 


Tt, also seems clear that a pipe line. may be used instead of. a ditch to ee 


“convey. the. water over a reserved right-of-way. The term ‘ ‘canal” is 
broadly defined. as “an. artificial watercourse,” which definition. also ‘ 


applies, to. pipe. lines, See Fraser Sources L rigqsion, and Power Co. a 2 . 


43 L. D. 110. : ie 
--You are ‘adyis ced aoocrdnely. that : a iste of: “way ‘pesarved. by the a 


a act. “of ‘August 30, 1890" (26. Stat. 891, 43, U..8.. ‘C.. sec. 945), may: the. - 
: used to. convey. water through a, pipe line for. domestic a a in u 


“national parks. and monuments. 


© Apptoved: 
epee L. CuspMan, 
Assistant ub Seoretary. 


AUTHORITY oF 7 FIELD ‘EXAMINERS OF. cENsnA LAND. OFFICE a ee. 


oo ADMINISTER, OATHS | | 
oe a “Opinion, August 10, 1948 te | ia os 
Ouras-—Brancrt¢ OF; 2 Prenn EXAMINATION OF -GENERAL LAN Oretoe Ace ‘OF. ¥ Octo: . 
4 BER, 14, 1940—AvrHoRrry, TO: EXxecure. JuRATS. | oo a 


_ Field examiners. of. the Branch of. Field. Examination. in: tne: General 1 Land, © ee 
_. Office are authorized by- the. act of October 14, 1940 (54 Stat..1175, 5° 
: ee g. C. see. 498), ‘to administer, oaths: in. the performance of. their. official faa tae: 
‘oe “duties. Departmental Order No.” 1689: of. January ‘17, 1942, reallocating ae ee 
TS: functions: Of - the:-Division: of. Investigations to. the: Branch of: Field Bxam-: a aS 
ea? sae ination in ‘the ‘General:Land :Offiee carried with it: the: authority. ‘to admin- : 
a Je ARR: oaths under the.act, of October 14, 1940. “g & : 


— 394 ie : DECISIONS OF THE DEPARTMENT OF THE INTERIOR | {8 1.D. he ee 


“The act of October 14: 1940, grate authority to administer oaths 6 when : 


ever necessary in the performance: of oe official duties. * Since . ~ 
these duties are investigatory: in. nature, the an to ‘administer oaths 


- is: incidental to’ the investigatory function and’ ‘therefore the act of October — 


14, 1940, confers no authority to execute: jurats attached to. pipiens on oo’ 


os, for public. lands. 


-< Cony, Acting Solicitor: — 


’ My. opinion has been requestéd ¢ as to whether’ field examiners Of ‘ a 


En « ‘the Branch of Field Examination in the General Land Office are. 
ae authorized to. administer. oaths and take affirmations, affidavits OL 


depositions whenever necessary in the performance of their official 


~~ duties: under authority of the act of October 14, 1940, and whether, Ls 
cif this: question is answered in ‘the affirmative, such examiners are 


| ~ authorized to’ execute, tide to applications.” for public lands for 


cee applicants. — 


It is my opinion. ‘inn ie first question. should be answered i in ake 
affirmative ; the second; in. the negative. ~~ > oe 
1. The history of the General Land Office shows that fioin: its be. 
‘ginning it has been’ charged with the duty to discover and to assist - 
in: punishing fraud and. attempted fraud against the Government — 
arising out. of the administration of the laws relating - to the public 
lands... For years, the General Land Office fipproprigtions included 
a fund. designated. for the following purposes: “eke. ae 
|  Depredations ‘on public timber, protecting public: lands,” cane ‘setilement of 

claims for swamp land and. swamp-land indemnity : For protecting timber. On 
_ the public lands, and for the more efficient execution. of the law and rules : 
_Telating: to the cutting thereof; protecting public. lands from illegal and fr audu: | 
lent: entry or Sr propHaHon, adjusting ¢ claims for vo. lands and indemnity. : 
for swamp lands. ambi Z : : | 


To accomplish. thee: purposes ce Gexieral Land Office Le 


ee ree to make investigations in the field. At times'such agents 


- constituted a field service of the General Land Office and at other : 
_ * times they were included in a general savenesins service for the ae? 
| entire Department of. the Interior. y : 


The last of a ‘number of consolidations ot ne hela’ service see ene ; | 


ut General Land Office into a unified. departmental investigating. oe 


ee service was effected. bya departmental order of, April 97, 1933 (Order — a. 
No. 621), which provided that the field service of the. General Land . 


Office and the investigating forces in other divisions and bureaus of 


> the ‘Department: should be consolidated into a Division of. Investiga- 


. tions and the employees i in those positions, to be.known thereafter as. © % 


y special. agents, should be detailed to the Office of the. Secretary. The - 
‘result of such: action. was the. centralization .of the investigating. a 
a] functions of the. > Department i in an agency established. a entrusted se 


fe ae , fe e 
~. a ts Pode on: ae : y Bie . 


a. 
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= “With: the pattoninaie. of a ; pattionlar ‘function be ne eres pur - pee 
 suant to his authority to: ‘prescribe regulations for the distribution 


~~. and performance of. the business of the. Department (Rev. § Stat. ge. So 
161, 5.U. S.C. see, 92), ce . 


* During” the years © 1934 to 1941, sinelubive? can ene of - 


7 Congress appropriating money for. the Department of the Interior | fos - ee 
~ contained an appropriation, carried under. the as of Division of a 


fe Investigations, which. was designated— gas 


“For investigating official: maiters ‘under the. control of ‘the ‘Department ‘of “ ae me 


oe. the: Interior ; for protecting timber. on the public lands, and for the more. 


ee efficient execution’ of. the law. and. rules ‘relating | to the cutting thereof ; ‘for. oa : 


ae protecting public: lands from illegal and fraudulent, entry or ‘appropriation:; 


as for. adjusting, claims: for. swamp lands and. ‘indemnity for: swamp lands ; and a 
i for traveling and. other expenses : eae cee 7 . 


‘ 


Until 1940, these investi eating ae had aes Sich ee = 


| ‘ ianinister: onthe as was conferred upon them by: the: general act. 


of March 2, 1901 (31 Stat. 951, 5 U. S.-C. sec. 93), which authorized 
any officer or clerk of any department detailed to investigate frauds’ 
or attempts to defraud the Government or irregularity or misconduct: 
of an officer or agent. of the United States, to administer oaths to 
witnesses attending~ ~to teatity or Hepore. in the course, of. such - 


on investi gation. 


Many investigations. fade ‘ ee of the Henthiend ado: nét 
involve fraud. For this reason the act of October 14, 1920 (54. Stat. 
1175; 5-0. S. C: sec. 498), was enacted, - It provides: 


That special. agents: and. such: other employees of the Division of qu cesiee: 
: tions, Department of the Interior of. the: United. States, as are designated: by . 
the Secretary of. the Interior: for that purpose, are authorized and empowered 
to administer to or take from any person. an oath, affirmation, affidavit, or 
deposition whenever necessary in: the performance of their ‘official, duties. Any _ 
such oath, affirmation,’ affidavit, or deposition | administered or taken by .or. 
“before a special.agent or. such: other employee of the Division of. Investigations, bi 
ms Department of the Interior, designated by the Seer etary of the Interior, when 
~ certified under. his. hand, shall have: like for ce and saa as ‘if administered or. 
taken before an officer having a seal. ae ea: aeeae a 


On Ji anuary. ‘17, 1942, by: Dae ‘Onder No. 1639 oe ae 


| ae of the Interior divided the functions of the. Division of Investi- “a 


a gations and: reallocated them to the Branch of Field. Examination — a 


| in the General Land Office, which was directed to. conduct. the. field — = ; i: 
_ ; examinations. of that. office. and of such other agencies | as: might be- ‘feeb 
~ best served by..such organization, and the staff of Field Representa-'— 


ie "tives, attached. directly to the Office of the Secretary, which was’ es 


r directed to make over-all. studies and. perform. such field examining ~~ 


BS ne ~ 


-— 


i Work as ‘the. pane should direct, eae order: further er directed = 2 
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that the staffs: of ‘thie. or lala oe office. “space, 5 metal: a 


eo papers, files and. equipment. should be® supplied. by the. Division. of | | 


a Investigations under. directions to be made. thereafter, pe 
--.: Pursuant’to the Secretary’ s order of Ja anuary. 17 1942, ‘the. First ee 
ae Assistant Secretary detailed. the employees. of. the Division. of. Tee 
we vestigations to the Staft of Field. Representatives of the. Secretary’ So ake 
_ Office, the Branch of Field Examination in the General Land Office | 
.. and the Classification Division of the. Seer etary’s Office fora period © 
not to extend beyond the period covered by existing appropriations, | 


ie or. J une. 30, 1942. After that date, permanent. transfers of pergonnel 


Tee were} made to these. and other - agencies. of the Department... srg 
—  In:the act of July 2, 1942, which made: appropriations: for the fea 

_ Depaibinent of the Interior for the fiscal’ year ending June 30; 1943, eo 
there was no mention of the. Division of Investigations but on beat 
. -sions for the General Land Office: included an appr opitiation 1 for the: oa 
_ ‘Branch; of Field Examination which: was. designated— ee ae 


For salaries and’ expenses: of ‘field examinations; classification of lands: ‘and oa 


i investigations se ana in. the, administration and: execution of the ree land Sk 


‘o pass, = * “a ‘156 Stat. 506, ett] 


Tt is: apparent, therefor es that: ‘tho. fancions. of! ‘the Division. of | 


. Investigations were continued in the Branch of Field Examination ~~ 


_ and the staff of F ield Representatives under the Secretary’ s direction. 


Thereafter Congress: recognized the Branch: of Field Examination. sh Cae ae 
the General Land Office and. empowered it to:perform a portion of ©. 

the functions previously performed by the:Division of Investigations, re 

| by. means of -an appropriation: of funds designated for that: ‘purpose: = 


“It is recognized that .a department head may Tehame an’ agency — 


a oF his. department. thereby discarding a name. previously, employed sions 


se oe ae Congress to designate that. agency, (24 Op.. Atty.. Gen. 297), bub f° 

that he. cannot. transfer to another agency: authority. granted. bye 

ee Congress: to a ‘particular: agency. (30° Op. Atty. Gen. 1995 99 Op: e 
ate Atty. Gen: 247; 27 Op: Atty. Gen 542), ‘unless, of course, the statit-. be 


_ tory: grant. of authority is broad énough to. anelede: ‘such agency. age 


Whether the grant of: authority. to administer ‘oaths’ conferred upon ond 


- the ‘Division: ‘of: Investigations by: the ‘act ‘of October 14, 1940," is 8 


oe sufficiently’ broad ‘in its scope to include the Branch of Field Examiz | 
nation must be determined by~a. ‘consideration’ ‘of. the lanouage of 


ee that: act, the cir cumstances of its enactment. ani the relation ‘of: the , - 


_ a anch® of Field Examination to the Division of Investigations. « ae 
The language of the act. specifies’ agents of. a division of the De: ee 


2 “partment: of the. Interior designated by name, but there is nothing _ 


ng a the act. or its legislative eee which’ Indicates. ‘that’ there was = 


oo 408 ae, ELD EXAMINERS, ADMINISTRATION. or OATHS | Oe ae 
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% any’ 1 intent b actually to restrict, the authority confored to: the digs by 3 


nated t agency. ~The purpose of the act: was to implement, the authority 
Pore of, persons. engaged in. the investigating work of the Department Ase ete 
the end that. ‘this. function: might be more effectively ‘performed: It...) 
_ happened that at that time this function: was being: performed: by Pee 
_ . the special agents of the Division of Investigations pursuant to de- 
7 partmental order - and’ circumstances. indicate. that it-.was for this. 


_ reason that the recipients: of the. eS to administer oaths were ee, 
$0 designated. - eee a ee a ee 
ore The letter of the. ‘Acting Secretaiy: of the. inienon ‘vecomniending 7) on : 
i. ee of the bill (H. Rept. 2570, 76th-Cong. » 8d SeSs., and S. Rept ee 
| 851, ‘6th Cong., Ast. sess.) , stated specifically : | ie ee 
~The: duties’ of: the special agents. include the investigation and. taking of ‘ee = 


| testimony ‘relating tO. the protection . ‘of : ‘the public” domain. as. well. as pre- . 
aoe venting frauds against. the Government. ‘on the. part of persons having: dealings ae 


ed 


a with: the » various bureaus. and offices” of the. Department. ‘It is necessary, : 


he ‘therefore, that: interviews be had with’ persons who possess knowledge CON-. 
 - cerning the issues involved, and it is believed that the evidence obtained from.- 


: ~ them: would. be: of: greater™ value. if taken under: oath..:-At. times the. ‘special eS 
'. agents hold. hearings on, contested homestead. entries: and should be. authorized pe yen’ 


oe te, administer oaths to witnesses who. appear before them. ee ee. ae a 


“This | As) clearly ¢ a | request: for authority to. pds ee com- oe it 


Oy mensurate. with. the investigating. authority of. ‘Depavenent em- 6 a ae 


: ployees. engaged i in. the function. of making investigations. | 
In: the: House debate on: the- question. of acceptance of the: con- 


: “ference cominittee report which. restored the:bill. to. its: original form. _ e 2 ie 
after a: House amendment had struck out the provision giving the 9 


Secretary: authority to designate other employees. in. addition to — in io 
- special’ agents, pr oponents of the pill pointed out by specific reference . eye 


a to. field investigations relating. to ‘public. lands that’ it, was. intended’. Joes. 


. to enable employees” ‘of the Department who conduct. investigations 


re ae reduce the. evidence obtained in the course of such. investigations ~ pie Sars 


~ to sworn ‘statements , (Cong. ‘Rec., :vol.. 86, pt. 12, p. 18388). This oes a os “ 
| indicates that. Congress intended that. the authority conferred by. 


cae, the act of ‘October 14, 1940, ‘should be an incident of the authority - ee 


pertaining to the performance of the basic function of investigation ee : 


= and should’ ‘be exercised by the agency performing . the function’ ee 


. : rather than that. it: should be. limited to’ the: perscular agency: Mien ; : 
os i” Performing that. function. » | oe as 
“The appropr iation. act. of 7 Fal. 9; ‘1949, wihick ‘piovided: funds fon: es 


; - : a “and ° expenses of :the. ‘Branch. ‘of Field ‘Examination, spe- —< oo 
can’ cifically. ‘ratified ‘the action of the Secretary’ in’ assigning to that = 
~— agency the duty. of malcing investigations. required i in n the administra- i. ae 


ie 498 af | DECISIONS or oe DEPARTMENT oF nm INTERIOR ‘1581 1D, ae : 


Ce tion. of the. ‘public. lend ae cad he , protection an ne poblie, ads ee 
cl. and their. resources. This activity comprises the greater portion: of | ee 

te the investigating: function which. was. implemented by the act of = 
October 14, 1940. The. changes effected. by the departmental. order) | 
2. of da anuary 1%, 1942, were changes of designation and redistribution. eet 

i of duties. only, with: no interruption of the function which. Congress en : 

ae Eee intended to implement by conferring authority to administer. oaths. Seas 
pe? a follows. that: the: authority. to administer. oaths | is: appendant. to 

nes the: exercise of the investigating function now parionned by. the et 
at field. examiners of the. Branch of Field. Examination. ore : i 

on © conclude, therefore, that the field examiners of the Branch. ie oe 

ae Field Examination in the. General. Land. Office. possess: authority to ie 
a ‘administer oaths. i in the pene of their official duties under the eee 
. _ act, of October 14; 1940. be | ~~ oe 

‘om, oo, 2 Phe. act of October 14, 1940, grants authority’ to. jladminictor oaths = 

Io “Whenever necessary in the. performance of their official duties.” 

- i Since: these duties are investigatory | in: nature it is apparent. that. the c & 
_. .s authority: to administer: oaths is incidental to the investigatory fune- ee. | 

tion and finds its usual mode of expr ession in the taking of testimony,, 


ot 


Ey the form of an affidavit. or deposition. “As heretofore pointed. out, te — 


ra the enactment-of October 14, 1940, was: ‘intended to. permit. such tes- ae 
~~ titnony to be taken under oath. | A jurat: attached to an. application — . 


for public lands: indicates: the time and the person. before whom the =. 


oe : application was sworn to, but does not purport: to contain the: results “- 


Of an investigation conducted by’ a field examiner. It can. hardly be - 


a se - supposed, therefore, that the act: oft October 14, 1940, ‘confers author- yeas i. 

a Bat ah to execute’ jurats attached to applications: ie public lands. . nee a 

ae UF ‘urther, by the ‘enactment. of laws designating the officials a ae 

a whom proofs, affidavits and other oaths required to be made under the _—- 

Soe, : laws. relating. to ‘private | acquisition of “public lands shall be made! - - * 

oe | Congress has. evidenced its. intent that the. authority. to. administer ora, 

2 oaths in such instances shall. be limited to the officials specifically. ere 

eee designated by law and not extended by: implioatian or construction to Des 
poe ne who. may conveniently. do. 80. | ae 

_ \ .. It is my opinion, therefore, that. the aig of the’ rea of ogee 
* Field Examination to. administer. oaths under the act, of October 14; mer 


— “Lact ‘of. Fune 12, 1840 (Rev. ‘Stat. sec. 2246, 43 U. 8. ra Bee. 15), act ‘of May 17, 1928 Ss ike 


ve (44 Stat. 558, 43 U. S..C)'sec. 15a), act. of. September 4, 1841. -(Rev. Stat. sec. 2262),°— 

os > Bet of September 16, “1850. (Rev.. Stat.’'see. 1778, 5.0.'S,.C.. see. 92), act of: July 83,1926 ° 0 || 
ae (44 Stat.” 830,:°5 U.. ‘s. 2G sec, 92a), - -act. of . ‘March: 21,: 1864. (Rev. Stat. sece.. 2294, ae ae 
_ U. 8..C. see. 254), -act” of May 10, 1872 (Rev. Stat. ‘see. "2385, 30 ie 8. pe Sec. eu act of eee 


June 3; » 1878. Eee Stat. 89, 43: U. 8. &. sec. ae 
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ee 


oe - 1940, ries not. extand. to execution of a . jurat attached to, an n appli- ee 
i ee for public, lands. } : res | fogs 


‘ - 
_ooi™ j 


A Sa eee ee ee 
“Oscar ioe ‘CHarman, — rien 
+ Assistant  Seoretary. 


be 


| DELEGATION 1 BY ‘THE. SECRETARY OF THE INTERIOR IN NTE oo 
ee ee ‘FIELD: OF INDIAN AFFAIRS — | po 


pe: Opinion, August 26, 1953- 


a | Demoatton OF - ApaiaNrsTRA TIVE ‘Powsn—DELucatrons BY. ‘Snomenay OF ‘THE oe oe 


INTERIOR TO Huaps OF. BUREAUS. 


The Secretary, as” the: head: of ‘the ‘Department: of ‘the. Intertox} “Sie Win 


ee general power. “of. delegating. those: functions that fall: within the’ province. — goo 
Ve cg the various ‘bureaus. of the Department to the respective heads of suc 

bureaus, even. though the discharge of such ‘functions involves the exercise, ae 

| of: judgment or. ‘discretion... ‘This. power is” ‘derived: not’ only from’ séttion ao as ste 

on 161- of ‘the: ‘Revised Statutes: but: also from ‘the. multifarious character of. Ces | 
~ “the ‘duties of the Secretary, and the. relationship between. ‘the Secretary 

and the heads of the bureaus...The vesting of a power’in the “Secretary” ee 

- yather than the “Department” of the Interior is usually not significant. = 

since. these terms ; are as a rule. used “Inteltchangeably-” in  Jegiakéition’ and eae 
; aoc debate, : Rag ) Pa CG wd 7 . 


| DELEGATION - OF Ga ae ‘Power. — Invran: Laxns —. Sane or - Axormep meee ee 


Lanps: AND. INHERITED. INTERESTS . IN ALLOTTED LANDS. - 


~The Secretary. of the Interior may, subject. to existing rules’ and: 1 pegaldtions eee ae 
Rens and the decisions. and practices of the. Department, delegate” to the Com- ee 
- : missioner. of Indian “Affairs. his powers: in. connection. with. the ‘alienation Se Ee 
of Indian. lands. Undue. weight should not. be. given: to variations» Of ae ae 


- phraseology in. the relevant. statutes | since. the. ‘administr ation of Indian 


a? property should be considered. asa single: activity dominated by. common _ . - | 
; ns . conceptions: of policy in particular. phases. of: its, history. . The debates “con- | — 
- cerning: the relevant’ legislation. and. the. size: of- the subsequent appropri der 


in tions. to carry. it out reveal a ‘full awareness on the part of Congress that > 


oa . ‘the. real decisions as to the alienation of Indian property. were made in the — a 


oe Indian: ‘Office, and. that they. were . departmental rather - than. personal: a 


= ~ Although, some of. the: early statutes: require the Secretary’s “approval, eee 4 ae 
--gueh’a provision’ should be regarded only as equivalent, to the requirement eye a 
; a that. the action. to be. taken should be. left to the: Secr ‘etary’s. discretion,— Tee, fed Se 

a form of pr ovision. which. doesnot in itself prevent. delegation by. the head 


i: of a department. - Although the act ‘of March 1, 1907. (84. Stat: 1015, 1018, eae 


ea 25. Ue 8. C. See. 405), and section: 1 of the act ‘of May 29, 1908" (85: Stat. A 
oo Aga, 25. U. Ss. G.: sec. 404), entrust. the management: of the proceeds. derived 
from: any. disposition to the Commissioner of ‘Indian Affairs, it would: be 
ae 2 misleading ‘to imply a presumption, against delegation. of a function. en- oy 

oe he trusted to. ‘the Secretary i eect because another’ has’ been entrusted to a eo 


om 
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oe ae Coitinaisioner; especially ‘s since ‘the. separ até allocation of each ‘of. ¢ the ae 
- - functions does. not. prevent. the. ‘Secretary from. exercising both, and its” co 
only practical. effect is to enable the Commissioner to act- ‘without: awaiting as 
instructions. from. the Secretary. . It is. significant’ that section J of: the a 
. final act of. June 25, 1910 (86 Stat. 855, 25°U. 8S. C. sec: 37 2), contains — | 
..the provision: “All sales of. lands. allotted to- ‘Indians authorized by any | . 


other. Act shall be: made. under such rules and regulations and” upon such — 
' terms as the Secretary of the Interior may pr escribe,” —a.form of provision —— 


which” clearly - supports a power of delegation... - While. the alienation of e 


7 7 Z restricted land is a. Tmatter: of more than. routine importance, and. the Indian - 
is a ward of the United States, these consider ations. go only to- the policy ‘of. 


2a delegation... If. regarded as. decisive in. determining the legal power to - 
~ delegate, they would prevent. any delegation. in the field of Indian. affairs. ce ee 


DinzeaTtow OF ADMINISTRATIVE, Powsr — Inpran Lanps — Deter MiNavion OF . . 
‘Hemsxie AND. APPROVAL. OF “WILLS.” re ed soe a 


‘Under sections’ oh and. 2 of. ‘the act. of June. 25, 1910. (36 Stat. “855, 856, 25 - phat 


U.S. CG. sees. 372 and 8373), and. the. act of December “24, 1942 (56. Stat. 
“ 1080), the Secretary of the Interior. may, ‘subject to. appeal to. himself, 
delegate. to. the Commissioner: of Indian. Affairs power. to determine heirs. 


and approve. wills, under applicable regulations, which ‘prescribe ‘the: gov- ~ 


erning factors and. the procedure in :minute. detail. . While, this function : 
_ of the Secretary is quasi-judicial, it has little or no discretionary, aspect. 
. The original requirement of. section 2 of the act of June. 25, 1910, that 
wills must be approved. by the. Commissioner of Indian Affairs, as. well | 


as. by. the Secretary of the Interior, was: repealed by. the act of February a 


14, 1918 (37 Stat. 678, 25 U: S.C. sec. 373), and the repeal must. be regarded 
as deliberate: Moreover, the motive originally may have. been: not..so 
much to secure the: personal approval of both:.the: ‘Commissioner and’ -the - 
Secretary, but to save the time of the’ latter ‘by: permitting: the former to 
. disappr ove. the will, ° ‘$0 that. no further. action ne the Secretary.. would. be. 
_ necessary. ; 


DELEGATION OF: ‘ADMINISTRATIVE: Porabe ae en Ore “Avrsoriza- Sy 


TIONS FOR THE SALE OF RESTRICTED INDIAN LANDS PLEDGED: TO: TRIBES AS. - 


| Srcurrry- FOR Loans Mape TO INDIAN: CHARTERED CORPORATIONS. 


_The- Secretary. of the Interior: may delegate to. the: Commissioner of ‘Indian - 


a, Affairs author ity to approve advance author izations for the - sale. of re- 
. stricted: lands pledged to tribes as security for loans made to Indian char-. 
tered corporations. | ‘While At is. true. that the execution ‘of. the’ ‘form, 


which carinot be revoked by. the. Indian debtor, ; creates in effect an encum- He 


_ brance on- restricted land, it is in favor of the ‘United States. against whom _ 
the. restr ictions ‘do. not. Tun and- in any. event. the’ ultimate approval. of - 


ee the conveyance would constitute necessarily an approval of a prior encum- 2 ke . | 
a prance. ‘The. delegation could, therefore, be made even ‘if, the Approval: of a ee 


a the’ conveyance were. not delegable. ey a : 


‘ DELEGATION OF: ADMINISTRATIVE Powin—Inptan ‘Lanps—Arepovac « or  “ReonrPr o | 
. AND RELEASE AGREEMENTS”. Serruine CLarMs OF Damagn 1 ‘TO ) ALLOTTED LANDS 
OF THE Five OrvILizep TRIBES. Me ee oe ee ee . 


The Secretary of the Interior may ee to ey Gominissiének: of Taatan fe 


Affairs ; authority. to. apurove: cane and Release “Agreements” settling a 


Ph An August 26, 1948. 
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- _daims. of damage t to allottea lands of the Five: Civilized Tribes. “What: a y >=8 
‘ + ever” the | precise: nature. of these agreements, they. are contracts. affecting- 


= restricted: land which are subject. to. approval by- the. Secretary under the 

-: terms of the statutes-governing the lands of the Five Civilized Tribes. | w 
Since the Secretary may delegate ‘authority to remove restrictions, he may 

ae obviously: also: delegate. the. authority to’ approve: an agreement: which: may. ee 

not amount, to a transfer of an interest in the restricted lands.. No sub- 

a stantial: risk of litigation. ‘would moreover be involved in such” delegation, so 


— a oF “ADMINISTRATIVE. ‘Pownn — Inptans — Aursorization. FOR. ne “ 
EXPENDITURE OF TRIBAL InpUustRrar. ASSISTANCE | Fonps: ‘FOR - ‘TRIBAL. aN 


: TERPRISES: : 


“The: ‘secretin. of the Interior. may delegate ‘to ‘the: Commigsioner! or Tudian : 
. Affairs. author ization for the-~ -expenditure. of. tribal industrial assistance. , 
oan funds. for. tribal enterprises. - “Such. delegation has” in. fact. already been = a 7 
- “made under: the terms’ of. the amendments to: Part 29° of the’ Credit Regu- — 
x lations : approved: ‘on’. July 2, 1943. The delegation | may -be ‘made A eialed 


: . the applicable. legislation. does not: require. approval :by- the. Seer eas at. ae ; 


ets required ony, that the. regulations shall be Secr etarially prescribed, . 


fos ‘Detmeation. OF ADMINISTRATIVE PowEr — INDIANS — Cowrracrs - Pursuant Ty re 


_JouNson-O'MALLEY AcT OF ApRIL 16, ‘1984, AS s AMENDED (25: U. 8. Cc. secs. 2 . . > x ; 


452-455 de 


The Gcoretany of ‘the Interior” may. delese to the ‘Commiasioner, of. Indian te 
. Affairs authority. to make contracts: ‘pursuant. to. the J ohnson-O’Malley “Acte* 


The. ‘fact. that: the making of the contract involved. discretionary elements 7 ; - a o 
-, does not prevent. delegation, especially since. the Secretary. of. the Interior, Bo ti 


cis. given wide rule-making author ity. under the statute. 


_ DetmeantoN, Or "ADMINISTRATIVE Powsr—INDIAN Avrams—TRavet Onpers. 


rom 


“The. Secretary of the’ Triterior: may. delegate to: the. ‘Commissioner ‘of. Indian Ae te We 
| : . Affairs.the. approval: of authorizations. for travel which under. the existing 
a "orders. of the: Secretary require. his. approval. -Thé--reason for this-con- = 
-s».¢lusion is. the same as that stated in. Solicitor’ s ‘memorandum. M.. 33180 of . 3 * 
. ; June 14, 1948, which held: that. such a delegation could be made. because oie 
oe “the” ‘Standardized: ‘Government Travel: “Regulations - ‘permitted delegation, =e. 
_ “and such ‘delegation’ could be made bythe Secretary to the head-of a... 
: ~ Dureau- ‘in: conformity with the: leg islation ‘governing . the: ‘telationship of. te. 


me . ~ the: Secretary. to the: bureau. : 


: " Dusokros oF. ‘Apmanrereative: Power—Ispran “Anrams—Ruguests 3 FOR, Dare. ae 


-GATION: Ruquinina: Furrser, CLARIFICATION. - 


7 Because the requests. for further delegation | are inde, élear; no» “final ‘opinion oe 
a : iss expressed. concer ning ea correspondence. involving ‘trespass, ‘grazing wo 
is ae privileges, hunting: and. ‘fishing. rights ; (2). leases and . “permits | on. tribal. 2 on ee 
‘ ” Jands: except: where. tribal constitutions orstatutes require’ departmental ort oe 
me approval ; » (8) approvals and denials of extensions of time within» which i. 
-\. ‘timber must. be removed, and timber. sales and contracts. for the cutting | 


ee and. delivery. of. logs on. the Menominee: Reservation ; and @) claims. for or. ae a, 


i ute enrolment rights | in’ “Indian tribes. 


get oi : a - a - Ta ae Lae 
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a Canon, ‘Solicitor: es ee eee ee oe 

~ + This is: ‘to advise you [assiatene- Secretary] concerning a ae ae 

- power ‘of the Secretary: to delegate certain functions now exercised 7 
: by you'to the Commissioner of Indian Affairs. The consideration of 


: the legality of delegating most of these. functions was deferred at the = 


oe time Order 1721 of August 10, 1942 was signed. Since then other 


| functions have been added to the original request. “The principal ques- iS 


tions of delegation. are to be. answered j in relation. to (a) the sale of Y & he 
‘Indian: allotted: and inherited lands,’ and (6) the determination. of “Se 


¥ heirship and the approval of wills in the probate. of Indian estates. 


a A considerable number of other functions are, however, also involved. ae 


ot. THE SECRETARY? s GENER AL POWER: OF DELEGATION 


“hts ne have already had occasion to inform you or the Under Secre- 
tary in.a number of other memoranda dealing with problems.of dele- — - 


-gation,! the Secretary of the Interior, as the head of one of. the 


bureaus: While I have already discussed at some length the general 


considerations applicable to delegations by the Secretary to bureau. 
heads, I think I should take advantage of this occasion to elaborate 


departments of the Federal Government, has a wide discretion in.” 
ordering its affairs, and in the exercise -of. this discretion, he: may’ 
| ordinarily delegate Gicse functions that fall within the province of 
the various bureaus of his Department to the respective heads of such 


and clarit’y my views, especially since the problem presents somewhat - 


‘ greater difficulties in the field. of Indian affairs. 


.'The Secretary’ s power to delegate his functions to the heads of thé 

bureaus’ has. a variety of sources.. A general power to delegate func- — 
tions which: by their very nature can be performed by subordinates i is 
conferred by section 161 of the Revised Statutes. (now 5. U. Sew 


* SEC, 99) providing that “the head of each department is authorized 
to prescribe regulations, not inconsistent with law, for the government 


of his department,. the conduct of its officers. and clerks, the distri- 


bution and: performance of its business * * *.2° The general power 
| to. delegate. under this provision . has been recognized by the courts.? ae 


ot PMemoranduin of. October: 26, 1942, ‘as ‘gappleménted- by the mneinoandug of: April 17, : - 
a 1943, dealing. with. delegations - ‘to the Commissioner. of the. General Land Office: memo-. . - 
randum of June 14,1943 (M. 33180), dealing: with the: ‘delegation ‘tothe Director of.the 2.70. he 


-. Bureau, of Mines of authority: to. approve . certain types of travel. orders; the memo-.- ste -* 

: vandum, of June 18, 1943 - (M: 33184), dealing with the delegation. to the Director of the at 
_ Geological Survey. of certain, functions, relating to over-all management and fiscal admin- 
. -istration:in ‘the Department ; and the memorandum of August 16, sad8; dealing with the: .. 


delegation of certain functions to the Director of Grazing... 


2 Nor ris. v. United. States, 257 wU 8. T7, 81; The John ‘Shillito Co: v. MeClung, 51 Fed. : 


868, 871 (C..C. A. 6, 1892); Lew Shee v. Nagle, 22 7, (2d). ‘L07, 109 (c,. Cy A. 9, 1927). 


... It -is ‘true’ that, the’ delegations in these cases’ were to assistant secretaries to whom. the 
” “Secretaries had specific power: to. ‘delegate under. the statutes” creating. the. offices of the. 


assistants, but the fact that the courts also relied-on section 161 of the Revised Statutes a hos Xe 


| a demonstr ates the e importance attributed ia them to the eeuaay power. ee 
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Sere It his been most i secant reaffirmed i in Cuilahy Padkinig’ Co. v. Hoke con. 

-. dand, 815 U. S. 357, 866. Theré'the Court refused to permit the ad- 
eer ministrator of: the. Fair. Labor Standards Act to delegate his subpoena ae eo 
"power, partly because the Court. regarded it as oppressive and-easily se 


- susceptible to. abuse, and partly because. the. ‘Court: read the legisla. ee 


. tive history of the-act’ as evidencing an intention on the part. Of. : oe 


: ~ Cangress not to permit ‘delegation. “Chief: Justice Stone, however, = 
- implied with reasonable clarity. that the result: would have been.dif- * 0 


fae, _ ferent if. Congress, instead. of entrusting the powers under the Fair 


. - _- Labor Standards Act to an independent: administrator, had. “com-_ oa i. 
a, : . y mitted the: administration of the act to the Seer oretary of Labor” who oe ye 
oe would have had authority. under section. 161. ee ee a ee 


The nature of the office: of the official to rea a ‘power ist is be oe ee 


ei ““aglogated ’ is also’ important. “The broad. ‘authorization containéd-in 
section 161 of the Revised Statutes is reinforced by the statutory . 
oe provision. of section 441 of the Revised. Statutes as. ‘amended. (now eS 
6B UL 82. sec. 485). which charges the Secretary of the Interior with = 


: “the supervision of public | business” ‘relating toa considerable. variety ces ~~ 


-— . of palo, and the further statutory provisions ° 8 relating to the ec. oe 


yoo together ae up the: Department of the Thitertor. } oso far ‘as: concerns — o see 


- the administration of Indian affairs, section 463. of the Revised Stat- ce 


> utes - (now 95 U. S. C. sec. 2) provides that. “The Commissioner: ae oe 
on - Indian Affairs shall, under the direction: of the Secretary. of the In- oe ote 
terior, and agreeably to such’ regulations asthe President may pre | 
~~ geribe,* have the management of all Indian affairs and of ‘all matters. 


~ arising: out of Indian relations.” ‘These provisions, when read toe a 


--.' gether, establish. a: departmental rather: than a’ personal ‘fr amework. — OF ee 

within which the Secretary discharges his duties. From the general = 

- framework of section 161 of the Revised: Statutes, authori izing broadly © 

ie - the delegation of the Secretary’s duties, and’ section 463, authorizing te eee 

ont . with equal breadth the management of all Indian affairs by the Com- Cees 
"+ missioner, arises a very: strong presumption that Indian matters com-. 


ae _-Paibted to the Secretary: may be-delegated to the. Commissioner: ta 
While section. 4683 of the Revised Statutes refers in. express. tei <a> 


a : - to a } Dower: in 1 the spear ina of “direction” rather than Se tha’. ge ae 


- _ J See statutes: cited. in footnote to 5 U. S. ©. sec. 485. eS Se oa eee 
~-&# The » regulation of Indian Affairs by. the President. Hae become wirtadilly, obpoléte: SO. 


ot “that ‘they are now. managed: by. the Coramissioner, of. Indian. Affairs onder the: crecton, | ‘tnd, . ‘ i 


< of the Secretary of the Interior. -. eee 
6 Sée United States v. Birdsall,: 233. U: g. 203, (939: “United. ‘States en. eek West. Wwe! 


ae . . sang ahs 


"Hitchcock, 205 U. 8. 80, 85, and: Rainbow v.. Young, 161 Fed. 835, 838-(C. C. A. 8, 1908), 


commenting on ‘the general Tatas ot athe Commissioner of Indian “Affairs. in Indian 7 
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- existence of a. power of cueodies to a eee ee cannot, ae dcabied. gue 

It arises from the very, relatichship. between. the Secretary and the 

| ~ heads of his bureaus. The head of a department would not. have been ae 
| provided with these assistants unless it. had, been, contemplated that 


~ che should take. advantage. of their services.” “An examination of title Loe 


25 of the United States Code, dealing with Indian. matters will show 
» that in the course of Indian legislation there have been: relatively few 
functions: which. _have been directly vested. in. ‘the Commissioner. of 


Indian Affairs alone ¢ 6 but his participation. in Indian administration et 
+ has nevertheless been large. | ‘The heads of the bureaus were originally ie, 
_ the key figures in Federal administration,” and-their. independence in ae 
-- the decentralized. Federal administration. was such. that the extent of 


the supervision which might be exercised over them by the leads. of 
_ the departments. long remained i in. doubt.’ The heads of. the bureaus os 


ha generally antedated the. assistant. secretaries, and ‘the head of. a, de- ee 


partment therefore had no choice but. to rely. upon ‘them in getting a, 


: _done the work of his department. 9 When provision was later: made 2 st 
for assistant. secretaries, it. was surely not. intended that "these addi- ee 
7 tional aides should. replace | the older ones.. a : cae 


Iti is true that the great, maj jority of statutes governing ‘the: fune- nga 


ie tions of the Department of the Interior vest, power in the “Secretary cee 


of the Interior” rather than in particular. Commissioners. But this, 


_. statutory. form of reference does not in. itself demonstrate that the - 


2 Secretary must. personally exercise.the power. The Attorney General. - 


has recognized that “Secretary” and “Department” are. usually equiv- ae 


alent expressions. (89 Op.. Atty. Gen. 541, (542). and they. have been. 


employed interchangeably ‘not. only in common parlance but in legis- ae 


lative debate. “While a. reference to “departmental” action. obviously . ae 


- implies that it is impersonal, a reference to “Secretarial” action, does 


not i In itself necessarily imply that it must be. ‘personal.. Administra ad 


ne ti ve ©, act1OM, 1 In contrast to judicial action, i is normally. impersonal. ‘The yes 


aad ede. ‘sections. 3, 5; 1, 8 42, 127, 261, 262, 274, 279, 285, 286, 288, 289, 299, 403. es 
' .. TSee A. W. MacMahon, “Selection. and Tenure’ of. Bureau Chiefs in the National Admin- 
istration of the United States,” in American. ‘Political’ Science Review, vol. XX. (1926), Fes 
p. 548 ‘et seq., and PF. J.. Goodnow, The Principles. ‘OF, ane. Administrative pee oF: the 
United BVtates. (1905), pp. 136-137, 141-143, 875-376. we 


_ 3s 8 The ‘course of centralized control may be traced: ‘through such. Cases ; as Biot ve ic 


be Sivartwout, 10 Pet. 187.; Butterworth .v. Hoe, 112 U..8. 50; Merritt v. ‘Cameron, 137 
U.S. 542, and Knight v. United States Land Association, 142 U. S.:161. In the Merritt 
_ case, it was finally settled that..the power of supervision. by. the head of. ‘a department. . 

extended ‘to the. issuance of regulations, and in the. lie ease; that it might be exer- -- 


ae cised by “direct: orders or by review on appeals.’” Pe ws 
-. 980 extensive were their duties that in Parish Vv. United: states, 400 U.: 8. 300, 504, Deka 


the Supreme Court actually implied . that a bureau. chief: was more. burdened ‘than the 


head of a. department : - 
bureaus, and even to ‘the .heads of departments, that ‘it is impossible for. a single. indi- 


- vidual ie perform in person al the duties iuipoeed on him. by. his office.” 


“Tt has: been found,” said: the: Court, “in. regard: to: many of these -— a 
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August 26, I 948. 


: ae ‘hak. code some ‘statutes the. power i is Seo In. ae aa oh a ee 
bureau rather than in. ‘the: head - of the. department. may have. no 


. 7 - greater. significance. than. that. under such. statutes, the bureau chief a 
may act. without. awaiting specific” instructions. from .his. superior. 


But. even here the Secretary, if: he SO desires, by. virtue of his gen- 
~ eral power. of direction and supervision, may assume complete control 


: over the discharge. of the. particular function; so that the situation ~*~ 


ot will become. the same as if the poe had been directly vested i in the | = . 
‘Secretary i in, the first: instance. ace , 


The: legislative: choice. between ‘Secretary and Gommicioncr seems Bake 


- truth to be largely a matter of terminological accident; and. it. 
— would be misleading to attribute a common and: careful discrimina- in 
tion. in’ phraseology to diverse draftsmen and ' Congresses.’ 10. For in- 


stance, despite. the fact that section 463 of the Revised Statutes sub- a 


"jects the Commissioner of Indian Affairs to the direction.of the Sec-_ Ss 


retary, Congress has: occasionally enacted that a. particular. power - 


- entrusted to. the Commissioner. of Indian. Affairs should be exercised =. 
by him ‘ ‘subject to the approval. of” or. “onder: the ‘ supervision of” : 


; ‘the ‘Secretary of the Interior," provisions. that would. seem to. be. ay 


ie wholly superfluous. - Bach statute ‘vesting a. power in ‘the ‘Secretary 7 


or the Commissioner of Indian Affairs must be read. against. the back- » : 


2. ground of: sections 161 and 463 of the: Revised Statutes, which con- , eee 
ane stitute the basic framework for each specific. allocation. of function. 


| But, apart. from all statutes, the power of delegation, of a head of : 
i department is: a dictate of common sense. While even a. general 


ee statutory authority to delegate contains a latent qualification that. it : 
- is not to be pressed to the point of abdication of major duties, par-~ 


: ticularly when they involve the. formulation of basic’ policies, the : aah 


“great bulk. of. the routine or trivial tasks which are committed to a 
department. head must and can be’ delegated. 2° To hold otherwise | 


ae would prevent the Secretary. from exercising that general supervision: 5 


‘over the basic. policies: of-adepartment with which he is.expressly 


- | “charged bys statute, ‘and. which amheres:1 in: . the very nature of his office. 


3 a9! OCF. ‘United States, Ve “stewart, ‘Buh vu. 8: 60, 69, Scripps-Howard ‘Radio Ve. F, “0. C. aang 
816. U.8. 4,11: is 


: J 11. See title 25 of the United States : Coae, secs. 10, 18, 66, 99, 222, 264, 292, 295, 302- a 


a and: 384. . 


= 8 This: is ‘the implization. of such cases as. Ora ane Vu: ‘Niohole, 1 Pr. (24). 33 (D.. C 's: D. E 
7 Tex, ), and Alvord v. United States, 95 U: S. 356, 358, where the Court: said: «We 


~~ suppose that. the assistant: postmasters general were appointed. for. precisely. such: func- 


tions as this one discharged in the matter, and it would. be a dangerous. principle to hold . 


- that the Department is bound alone. by what is transacted by the Postmaster General in § | 


person; for the same rule would free. parties. dealing with the department from obliga- - 


“>: tions. not assumed : directly with: its. head.’ * While the act of June 8;- 1872: ( 17 Stat: 284, 4 


1 Rev.. Stat. sec. 889, 5 U. 8S. ¢. 'sée. 363), provided for. three: assistant, postmasters. general, 


7 _ the Postmaster. General was: not peren express pow er to p delezate: his aes to. them.” 
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ee ‘He: eo. cease 2 to be: a ae Saker: and oe a ere “There re 


“3 * ‘Is an ultimate. source of delegation. that is not written. down In-S0:. - op 


many. words i in any single statute, but is to be derived from thecumu- 


lative’ effect: of all of them. ae only a few functions were entrusted _ : 


to the head of a departinent, it could reasonably be’ argued that he — 
| should personally discharge all of them. When Congress has heaped - 


a more ‘and more statutory duties upon.a high’ executive officer, it. must - . 
follow, in the absence of the clearest. and strongest evidence of 8 a con- ae i 


_ . trary intention, that. he may perform. them: through delegates. a 
This principle of delegation is perhaps inost: clearly exemplified 3 Me ox 


ey a the Presidential office. cc was no doubt intended in the early days oe 
of the Republic that the President should: play.a more important. pers 


7 sonal role in the conduct of national affairs than is the case today, . oe 
oe and this was. particularly true in the case. of Indian affairs, which .. 4 t 
were. regarded as a type of foreign affairs. In title 25 of the United -  - 


States Code are to be fotmd:a very large number of Indian powers’. - 


entrusted to.the President rather than the Secretary of the Interior ee 


or the Commissioner of Indian Affairs. 13 Today, these powers, | what- 


-.~ ever their form, in so far as they are not obsolete, could undoubtedly. a | 


Fase on See exercised by the President through the Secretary of the Interior. 
In view of the first. rank of the Presidential office and. the enormous _ v2 


aes e burdens that have. been. put upon the President i in the course of the | : 
- . decades, the courts have come to. permit him to act through the mem- = 


bers of his cabinet by. creating the virtually irrebutable presumption : a 


| that. their acts are deemed to be the acts of the President. Wilcou ve. 


J ackson, 13 Pet. 498; Williams v. United States, 1 How. 290, 297; 


a ; . Confiscation Cases, 20 Wall. 92, 109; Wolsey Vv. Chapman, 101 U. Ss: - a a 
BB, 769; Chicago, Milwaukee and St. Paul Ry. Co. Vv. United States, 
244 Uh. s. 851, 357; French v. Weeks, 259 U. S. 326, 334. It hasalso . — 
been: held that the President. may act. through the Commissioner of ae 
‘Indian Affairs.. Bel#’s. Eaccutrie v. United States, 15 Ct: Clg. 925; 
7 United States v. Clapow, 35 Fed. ‘BIB (D. G, D. Oreg.). ~And the eee sy 
ag of not only. secretaries’ but. assistant: secretaries and the. heads: of 2. ; 
bureaus are protected from attack by the presumption that their ac- 


_ tions have been taken within the : scope of their authority. M cCollum 
oS ene v. United ‘States, KG Ct. Cls. 101; Chadwick ve. United States, 3 Fed. 
ee 150. (C: C. D: Mass. ae United States v. Adams, 24. Fed. 848 (C. G. Dah? Se 
_ Oreg.). Surely it is reasonable to suppose that, if the President may. Sint 
et. through the heads of the departments, the latter ay In tum act cae 
—— peal the heads of the bureaus. : ne ee a oe 





“38 See secs. 111, 112, 113, 115, 139, M0, 141, 153, ) 18T, ind, 180, 196, 220, 228, 225, 229, ‘i -_s 
263, 271, 331, 348, | a: | 8, Le | - 
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There’ are. s many vided ‘déciéions holding thee: while an ee - ae 


_ ; officer may delegate purely. ministerial. duties, Ke must’ personally See eo 


- discharge. eos involving | the exercise of. judgment. or. discretion. 


= _ These cases usually involve, however, inferior officers, such as those ms : : ae 
os Of municipal corporations."*- To hold that the head of adepartment = 


- cannot delegate duties involving the exercise of judgment or discre- 


; 5 tion. would be to nullify: section 161 of the Revised Statutes.. “The a ~ 
es Attorneys. General have ‘pointed out the futility. of, applying: to.a 


: high executive officer, such as. the head of one of the great. depart- - co oe 


ments of the. Government “ ‘any principle | based upon the theory that: : Ea _ 
Ro every duty imposed upon, or power. vested in the ‘Secretary, which = 


| requires, the exercise of judgment or discretion, must. be. performed ae i ei. 
by him personally * *, *.” 35 Op. Atty. Gen. 15,19; see also 87 


i : - Op. Atty. Gen. 364; 39 Op. Atty. Gen. 541, 543. ‘The last-cited eee 


. Opinion contains a particularly illuminating discussion of. the bases 


‘ of delegation. by the: heads of the departments. It ‘points out not ae eos 
~ only, that. “regarding the. nature of the. ‘offices, the assumption | is ae 
7 required that the assignments will include duties of a high character” 


a but that whatever the duty of the head of a department in. the jnitial | 2 : 
a phase of. the administration of a, statute,- once precedents have. be- a os 
come established, delegation amounts only to “an assignment of the -* 


os . detail of disposing of particular applications according to precedents ok eae nd 
oe ~ already established, ‘subject. to any. exceptions which the Secretary. ee ene 

oily may now ‘find. proper. or hereafter Pay, become advisable.” _ (39 Op. : - oe 
ee Atty. Gen. 541, 546. yo | ~ 


“Delegation,” as Mr: ‘Tuation Donglas painted Pe in a ate . a ee 


: ve opinion in the Cudahy Packing case, 815 U. S..357, 369, is a, matter oo 2 a 
of degree.” “It rarely occurs in.a form that amounts to a. complete ener os 


: “abdication. of function. Ane official - duty of. decision may, ‘no less - te 


i. "effectively. be discharged through the. issuance of general. rules and : 2 : a oe 
a _ regulations.’ Ferguson v.. Port Huron. and Sarnia. Ferry Co., 13 F. ee 


o (2d) 489, 499 (D. C. E. D. Mich.)> “Moreover, the regulation govern-" eS 


= ing the exercise of a. power, bya. subordinate. need not necessarily = 

-. bein writing but may consist of the unwritten. usage | of a department. eS ie ae 

- United States v. Birdsall, 238. U.S. 228, 231. The theory of legis- © ~ 
_ lative delegation should also be applicable to. administrative: dele-- 

~~ gation. The courts have said. that, while no delegation of legislative ge tag 
= power to administrative agencies or officials is permissible, Congress 


may nevertheless permit them to issue rules and regulations to imple- - 


i : ~ment the ae which. it ses itself laid: down. “The Leger gpeny oe a 


ae 4Mechem, Public Offoe and. Opicers, Sec. 506- et seq. roo, Public OMeers, ch. fe ce ce Pie: 


SOIY, bane nite ce ee EOS ey oe te ie ee 
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m 


official i is ‘aa merely “ging i in one details,” and : no delegation has = 


in fact taken place. | ‘So, too, there is no forbidden delegation when 


the ‘subordinate is: ‘merely. executing the rules and. regulations pro- 
mulgated’ by -his’ superior. This. is preeminently true when’ the 
~~" superior. has’ ‘provided for a right of appeal to him from the decision | 
-. of his subordinate... ‘Indeed, in. the case of the Secretary of the 
ae Interior, his duty of direction and supervision over the “Comins: ae 
‘ sioner of Indian Affairs, would necessarily imply: a duty of. -consider- ee 
ing appeals’ from decisions of the latter in poco powers ‘spe eae 
| cifically entrusted to. his subordinate Dy. statute.25 a nM 
3 Finally, it is to. be noted that even when a high axetutive cfficer Pe 
‘ “must ‘ “approve” an action, it. does. not necessarily” follow” that he — 
- must ‘approve in- writing or by signing his name. “His approval ne 
“may not only be: given aander general . instructions | ‘but it: may be ‘ 
gathered from -circumstances.*® As - the Supreme Court. said aha 


~ Hannibal Bridge Co. v. United States, 221.U. S.. 194, 206: -“It is. 


_. physically impossible for the head ‘of -an™ executive ‘department. to. 
‘sign, himself, oe official communication ‘that emanates from his ik 
Department.’ 7 - Certainly when he has in fact. ‘approved, the may 
_ have someone else . stamp or sign his signature as a . token of ‘Tis = 
< approval. 81 (Op. pele Gen. | 146, 349, eee 


“9, ‘SPECIFIC PROBLEMS | 


(a) T he sale of slotted: lands and inherited interests oe allotted: 


- jainds. The ‘general powers of the Secretary over the sale of allotted = 
lands and inherited interests in allotted lands, whether held i in trust 
. or otherwise restricted against alienation, are based” upon’ a. consider- 
‘ able: number of statutes.” He ® also Dee similar oo under: | 


“6 In Butterisorth v. “Hoe, 112 U: S: 50, BT; ihe Saphene’t Court of the United States 2 
held with. reference: ‘to the. Comimissioner. of. Patents. that in all. cases’ affecting private 


‘rights a's distinguished from those in which. the public. has a general interest, the “official -. _ 
duty of direction and supervision on the part of the Secretary implies. a correlative right os 
Of: appeal from the Commissioner, in every case of. complaint, arhonet no. ‘such appenl: is- 
i expressly given. we . 

“76 Compare Northern Pavifie Ry. Co... ¥. . Wismer,. 246 .: S,. 283° “whieh: Cpiela’” ‘tie ew 

oe _ establishment of ‘an ‘Indian Reservation by the’ ‘Commissioner of. Indian’ Affairs. with; only © 
the tacit approval of the Secretary of the Interior.. In. Lomag. vy. Pickering, 173 Uy 8.0 eg 

26, 30,. it was held’ that the. President's approval of. a deed. could. be expressed: in any ae 

_.. form. or on any document. ae, 

_ » The course of. legislation’ in: this field was as follows: - Acts. of “May ‘o7. 1902, ‘section ca I 

- (32. Stat. 245, 275, 25. U. S.C. see. 379); May 8, 1906 (34 Stat. 182, 183,. 25 Ue '$:'C. oie Ba 

_- gee; 849) 3. June 21,. 1906. (84 Stat. 825, SEA Oa 25 U. S. C. see. 409):3 March. 1: 1907 ao 
° (34 Stat. 1015, 1018,. 25 U.S. C.- see. 405) ;- May- 29, 1908, section 1 (35 Stat. 444; 25 
Bie S. C. see: 404) ; : ‘June 25" 1910, sections 1 and 2. (36 Stat. 855), as amended.' ‘Feb- oe 
puary 14, 1913 (87. Stat. 678, 25. U. §. C. sections. 872 and-873).: The. provisions of the — 

act of May 8, 1906, as to gales, and the provisions of the act of May 29, 1908, were prac-. - 

= tically superseded by the act of June 25, 1910, which is now the basic statute. Indeed. . 

. this act was only. a reenactment of the: acts of May 8, 1906, and May 29,. TBS: a hee 
1135, secs 26, 1910). . . 7 : Bee. 


ae 
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ae statites governing ‘the “Five ‘Civilized Tribes? and. other. Tadian 2 at 


: the: alidnatien: of restricted Trdiari, ied are: to he. found. in title . ; : — 
- 85, part. 241, of the Code of Federal, Regulations. Section 4 of et 


ao 26 U. ‘S.. C. ‘sec. “164), has however? ‘cioatly limited the artoht of he se fe 
Ras ‘Secretary’s S powers over the alienation of | Indian ands, and ‘the en 
> sale .of ‘such. lands. is now. relatively’ ‘infrequent. 20° While on all 
a reservations. patents. in fee and certificates of | competency may still: 
be. issued,” at * the: ee of the s Sottatary to Boren alienation depends ee 


© owt es 


ees Tribes i in- Oklahoma. 19. The ‘Secretary may in effect. remove restric- ae os 
- ‘tions. from Indian lands by. issuing a patent. in fee, ora certificate yaeee 
a of: competency upon the: application — of. the. Indian owner... Ree 
| stricted. lands may | also. be sold. “subject. to the. approval”. of the oo: 
Secretary. or ‘ “under rules and regulations” prescribed by him. | Re- ae hae tae 
ee, strictions, on: ‘the. alienation. of lands may] be. removed either: con- 2 oo 


: On. reservations oe the. cee sales ¢ are. > limited to the Indian inibs. ree: 
: However, even. on reservations not. under the. act, the policy Is toe 

ot ~ restrict. sales.’ 22 The. regulations provide, however,- that sales cig 7 eS 
- heirship lands may be made without.the consent: of the interested ee 
- ~ heirs. In view ‘of the general « considerations noted i in the preceding. ae es 
"pages, the power of the Secretary | of the Interior to make. delegations —— 
ore: of authority in this. field to the Commissioner of Indian Affairs would . ae 
a a entirely. clear but for the fact: that the: removal of restrictions oi ee 


: “ws The ‘seltetary was “fist: ‘empowered to: remove* eet eietiona on : aliénation: on : Yatids. oe. ae 


. the: Secretary’ has: authority to remove: restrictions on. allotted lands. 


As to Osage:.. Act of Tune 28, 1906. (34 Stat. 539, 544), section 2 subdivision 4, ind: oe as 
* ‘section. 12's “April. 18, 1912..(37 Stat. 86, 87, 88), sections 3, 6 and. 8; May 25, 1918 . 

 . (40Stat. 561, 579) ; March 3,'1921° (41° Stat, 1249); ‘section 33 February 27, 1925. (43 
- Stat. 1008, 1010), section 3... As to other. Oklahoma Tribes: Acts. of August’ 15, 1894. 


. “the Five Civilized Tribes by the act of. “April 21, 1904 (33 Stat: 189, 204). By section 22. :. 
"of. the act of: April 26,1906: (84, Stat; 187, 145), conveyances by full-blood heirs were. made | a 
, subject to the approval ' ‘of. the: Secretary of the’ Interior. but: by section 9 of the act of — Z 
co) May 27: 1908. (35. Stat.. 812, 315), “the. Oklahoma: ‘courts ‘having. jurisdiction: of the. estate ae 
of. the deceased allottee were substituted for the: Secretary... But..under. section. 1 of:the = °~ 
~. act of. May. 2 1908, as amended: cby section 1 of the. act: of May. 10, 1928 (45 Stat. ee) eee 


(28 Stat, 295, 296), Tune 10, 1896 (29 Stat. 321, 343), June 7, 1897 (30: Stat. 62, 72), 


May’ 34,-1900 (31 Stat. 231, 240), 6 section on Mareh 3, 1909 (35 Stat. 71, 152), March ec oe 


a. 1909. .(35 Stat. 778).. 


_ _20.Flven prior to: the: enactment of. the Indian’ SReoreiiieation’ Act the’ eecay chad” se 

= approved. Order. ‘No. 420. on: “August 14; 1933, which ‘provided. ‘that: ‘until further - notice 
<— “no more trust’ or restricted Indian lands, allotted or. inherited,. shall be. offered for sale; oo ; 
. nor. certificates of: competency, | patents: in “fee, or removal. of restrictions be submitted | to .. 

3 the. Indian: Office for: approval, except in individual: ‘cases of: great. distress. or other emer- : 
- “geney- ‘where it: appears: absolutely necessary: that” a. mest icted. Indian urader: of. a pe. a 


| -_ offered . for. sale for: relief purposes. ee ee oe ee ree Ce ees op Ske 


ae 2s Memorandum, Solicitor, Interior Department, Angust 14, 1934, 
: 25 CPR 241.9 to 12 : < 
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oe. Or the aliesatiol of rostriéted. laid i isa ‘latter cet more aie: routine, . _ 


importance, and the. further. fact that most of the general acts of — a 


oS : as Congress on this: subject. expr essly_ refer decisions on the alienation eee 
— of. restricted land ‘or on the removal of restrictions to the discretion - a a 
or approval of the Secretary of the Interior while. referring. other 


| less basic responsibilities, affecting, | for. example, funds or reports, ~ 


> to the: Commissioner of Indian Affairs.” As indicated below, Dow: oe | | 


i ever, I do not. believe: these. considerations. to be controlling. | 
oe find. no evidence i in the legislative history of the relevant ‘tatates. 
that. compels the conelusion that: Congress” intends. that the Secre- 


_tary’s powers over the sale of original and inherited allotments shall 


be exercised: personally. ‘T think that for the purposes. of the. problem x A 


. of. delegation the administration | of Indian property should be con- - 


. sidered | as a single activity: dominated by: common conceptions. of — 


policy in particular phases of its history. ‘It should require there-.~ 


fore the. strongest evidence to show that, disposition of Indian : 
property: under a particular statute demands the personal action — 


of the Secretary when dispositions under. other statutes involving 


ae similar property interests of no less importance do not demand such. 


& personal action. So far as concerns the problem of delegation. there _ 
is no more reason to distinguish between lands of the Five Civilized 
Tribes: (or other. Indian Tribes 3 in Oklahoma) and Indian lands. 


elsewhere than there. is to distinguish between. original. allotments 


and. inherited interests in such allotments. | | 

The Congressional debates and reports. with reference to ‘the — 
relevant statutes: variously refer to. “Secretary,” “Commissioner,” | 
“Department” or “Indian Department” as discharging a particular. 
function, or different. functions. ‘But to dwell upon the accident: of - 
‘whether a. Congr essman on the floor happened :to say “Secretary” 
rather than “Department” is to substitute verbal quibbling for 
reasonable construction. Even if the distinction between “Seeretary” 


and “Department” had any significance, the reference in the debates 


to “Department” i is at least as frequent as those to “Secretary.” The 


debates show a full ‘awareness on the part of. Congress: that the real 
~~ decisions as to the alienation of. Indian property were made in the. 
_” Indian Office, and that they were. departmental rather than personal. os 
_ The size of the appropriations made to carry on the work of the = 


Indian Office i is explicable only | upon the assumption | that.the aliena- at 


as tion of Indian property was actually being accomplished there rather 


Peas than in the Office of the Secretary. That the thought of-at least 
~~ - many members of Congress was Department-wise i is shown best when. | 
os.» the debate revolved around the question whether the alienation of — 
A Indian: Jands should. ‘be entrusted to the. gourte rather: than the De- a = 


ent 
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- by, the: provision. ae it shall. be performed. ‘under such. terms ands —- 
-* conditions. and under such rules. and regulations | as. ‘the Secretary od 
ve may. prescribe—an_ obvious aid. to. delegation: since it. enables’ the © 

eee Secretary. to secure the discharge of the furietion. under: general rules Be ee 
and: regulations. . ‘While the acts of May 8, 1906, and May. 29,1908, 20. 

[2 ns some . circumstances: require ‘the: Secretary to. be satisfied. of ‘the ae on 

8 competency of the Indian, they. also merely provide that he shall 

. “cause to be issued a patent in fee simple.” The.same sort of 
- Tanguage, is: even. more marked i in ui the’ basic: act of Ju une 25, T9to. ie 


Le ie competent, “the Shall | issue » to uk her or “heiis: a SpAtenE: in. n fee,” ee 
it is also. provided. that if he finds one or more of the heirs to be. ee 
ae, incompetent, “he may, in his discretion, cause such lands to be sold ge Ses 
ne and that. if he decides to: partiionth the lands “he may. ¢ ciluse ‘the 16 shares ee 


8 8ee ‘particularly AL. Cong. ‘Ree., pt ut, ‘pp. -'2984,. 2085, ‘pontaining ‘tha paiarie: “of ae 
Senator Clapp urging that a court. would. ba. a ‘better agency ‘than the Department foe, tk 
> remove: restrictions. ‘on. alienation.- . Speaking: . .&. few days. later,’ Senator. ‘Clapp said: °.: 

Oooo “Last year. we. ‘passed ‘a gener al law: giving the Interi ior BP parenert authority: to remove eae 
a os -Testrictions ee ORI (AI. Cong. Rec.; pt. ‘Til, p. 2415.) . 
_ | %In House Report. No. 637, eTth Cong., 2d sess., dated J anuary 31, 1922, the ie : 
ae was informed ‘that: while. the duties of. guardianship of the Five Civilized Tribes “are 
Ae aaa ae devolved -by law upon the ‘Department. of the Interior; z they. were: > very" largely | per- at 
Lee formed through. me Puperintendent of the. Five’ Tribes.” 19 us a ae Moe 
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ee ‘partment: of the: “Taievian. On such. occasions the: personal. chavaicter fae 
8 Of judicial. action. was: émphasized.? 28 References. to the “discretion” ane: 
. of the: Secretary are particularly meaningless, in connection with. 
tk Five ‘Tribes Jands because. the debates. in Congress as:to the power 
2 OF: removing restrictions always revolved about the question whether- 
Sr the: power ‘should be entrusted to the Oklahoma. courts rather Cee 
Pape to ‘the Department. and. the. Secretary. a hh ee 
"' .T also find nothing: in ‘the texts of the statutes theinisalves that-’ Vee ee) 
a _ convinces. me that’ ‘delegation is not permissible. The first. general — eyes 
statute, ° the act of May 27, 1902, providing only for the sale of pe ee 
_.~ heirship lands, made conveyances “subject: to. the approval: of the. 
coe Secretary of the: Interior,” -and the first’ statute. providing for re- = 
7 ce moval of restrictions on lands. of: the. Five - Civilized: Tribes also — ] oe 
~ provided that it should be done “with the-approval of the Secretary. se 
of the Interior” and “under such rules and regulations as the Secre- = 
tary of the Interior. may prescribe — or and | ae approval Of eo 
othe. Secretary. of the Interior shall. Be. in writing | ~The oe 
requirement of approval must be deemed ‘to be scien to: ‘the 
a. ~/ provision, that the action to be taken should. be left. to the Secretary’ S a i : 
a discretion—a. form. of: provision that does not in itself prevent. dele- 35 
: - gation. “Moreover, the Sepesimental character of. the supervision ee 
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oe, i en as. are oonpsany ‘upon ee roth i = set aside. al hae 


os — patents in: fee. to. be issued to them therefor.” The very omission . = 
bs "of. the word. “cause” > from: the first clause relating to the i issuance of. -~ 7 
o patent. in fee to competent. heirs i is, however, an instructive reminder ie 


of the futility of. attempting to resolve. problems of. ‘delegation as - 2) 
are the. basis of slight. variations. in. language. hg gar ae es 
- The acts of March 1, 1907 sand. May: 29, 1908, aid ae a distinction oe 


oa 4 Bet@enn Secretary: an Commissioner. - _ATienatins: of allotments: ore iS 
. inherited: interests were made subject to such. terms and. conditions Poe 


. and such rules’ or. regulations. as the ‘Secretary: might prescribe. but _— 


; It was also provided. that. the. proceeds. of. any disposition. should. be - 
a used for. the benefit. of the allottee or. his: heirs ‘ ‘under the | supervision eit 
ts of the Commissioner ot Indian: Affairs.” ” But I think that. C ongress. a 


WAS: here mer ely expressing the normal expectation that: the purely aa 2: 


managerial function of handling: the proceeds. would’ be discharged 
by the Bureau of Indian Affairs. This would: have been the practice — 
- even in.the absence. of such an express provision. . It would be mis-. 
leading to imply a presumption against delegation: of: a function : 


entrusted to. the Secretary merely because another has been: entrusted % 


to the Commissioner, especially since the separate allocation of each 


ey “of! the functions: does not’ prevent ‘the ‘Secretary’ from exercising - 


both, and its only practical effect is to enable the Commissioner to. 
act athout awaiting. instructions from the. Secretary. . ‘Tt. should 
be particularly noted that’ both the acts of March 1, 1907, and May 
29, 1908, are couched. mn terms that do not. require, personal action 
on the. ‘part of the Secretary. While both acts refer inditectly to. 
a requirement of approval on. his part, they both also ‘provide for. 
‘sale under. such terms and conditions: and under. such. rules. and 


regulations. as. he may pr rescribe, and the 1908 act, moreover, provides _ 


only, with reference to. inherited interests, that he. “shall cause -to- 


be ‘issued: :.*): *- * ag _— in. fee: simple, and. that “upon ’ the - 
: approval a any ‘sale. eo he. shall. cause a. patent in fee to~ 


issue.” In any event the provision in these acts for the administra- © 
tion of the procéeds by the Commissioner of Indian Affairs is. not sf 
- to be found -in: the: final act of June. 25, 1910, which, -moreover,:con= 
; tains a general pr ovision, as. ‘follows: ATT sales of lands allotted to : = 
: Indians authorized by any other Act. shall. be made. under. such rules — 


: ~ and regulations: and ees such terms as the ‘Secretary of the Interior - a : 


: < may prescribe Ae ee ee, Neither the text nor the legislative history. 21h ts 


| : : ‘ of the’ Indian Rocnganualion Act indicates ¢ any intention to. disturb - : 
2 - the legislative statis - gue with eepent: to the Dover of deleg gating 2 ay 
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eS the funotion: of adconiplishing’ the alienation, of. indian Mllotuene a ee 


There is little authority on questions of, delegation -in the field of. a 


. Indian, affairs but there. are a. number of dicta with. reference to con-: 


ae veyances. of Indian lands. In Gentry v. iu cOurry, 164. Okla. 1, 22, Py os 


és (2d) “75, the court, upheld the. power. of the. Secretary. to. make use - 


os of the. Oklahoma county . court. in conducting a sale, of an Indian. 


: minor’ s land. oT since the deed i in this ¢ case, was s also approved 


|  problean, of delegation. ¥ was s really involved. "Nevortheléee, de pene nie 


mon. sense statement of. the court is worth noting. “Congress,” said. 


oS the. court, “recognized. that. the Secretary of the Interior could not — 


a go. personally to: Pawhuska, Oklahoma, and conduct. the. sale of the — 


ye ke 


~Jands: belonging to the. allottees, and for. that reason, gave: him the - 


| right to provide the method of sale of the lands * *.°*3> There 7 | 


Arey, however, dicta unfavorable - ‘to. delegation of ‘the | ‘Secretary’ S bra 
oe powers. over. restricted property in’ United States. v Watashe, 102. F,. 


: (2d) 498 (C. C. A. 10: 1939), ‘and i in an opinion of a Solicitor. of | 


| aa this Department, M. 25258, dated ay une 26, 1929. “The Watashe case: = * 


i approved not. by the Secretary of the Tatétior ‘bit by the “pgsibtant - 
- Superintendent of the Five. Civilized Tribes, although the. governing — 


: act’ was that of ‘April 21, 1904, which not only. required the Secr i" phos 


: bay ’s approval but preseribed that: it should be given in writing 


By whettier the ‘Secretary. could’ rithout: latatatory: autholity” ‘Greate’ Ds 


i trust. of restricted’ Indian funds which. might. be administered by a. <a 


-. commercial trust. company. “The: court was ‘thinking’ of the dange ers 


: og delegating’ to: subordinate officials ‘such ‘as Indian “superintendents; os 


= and *was: particularly. ‘impressed. by: the fact. ‘that section 5 of: the 


“act: of’ May 11; 1938 (52 Stat. 347, 348, 25 U.S.C. séc: 8960), ex- 


-_pressly’ authorized: the: Secretary: to ‘authorize ‘ ‘superintendents Or: 


: _other- officials in the: Indian Service” 'to: approve Indian mining leases: _ te Sed 
7 > On: ne other hand, the. » Solicitor + was oe of the dangers ae = : fee oe. 


2 Ae power: ‘of delbgavinn: was. expressly’ ‘included ; in: Title. 4, ‘seétion. “13(a),. of: a R:. 3 


ae 7902, -but.. this. ‘provision. was omitted from 8. 3645, the pill which. actually. became ‘the: 
Indian Reorganization ‘Act, In any’ ‘event 1 ‘should’ be. ‘unable’ to- ‘perceive. the. ‘logie ‘of . 


oe erecting an. unsuccessful: attempt. at, Statutory. delegation as a har.to. all, delegation in” 


| the future, and the same. is even true of. successful attempts. ‘Legislation intended to. 
remove. ‘doubts would: thus end: iby creating’ ‘them. “For. instance; the act of September (21; . 


te i 1922. {42 Stat. 994,. 995, 125 U, 8. Cy sec. 392), expressly. authorized the: Secretary. of. the. ; Be 
ae Interior to. permit the alienation of’ allotments which under any law or treaty ‘could: be 


. 7 alienated only. with the consent: of, the President. But: at: least: in this particular: instance 


the legislative history establishes conclusively that the purpose. of the statute was mer ‘ely tae 
to. allay ‘the. traditional: anxiety of conveyancers. See H. "Rept. 623° (J: ailuary- ‘27, 1922) 


Ue® Reps eat (January 81, 11922), sand 8. Rept. ce (Maréh 9, 1922), all in 67th Cong. oe a, 


os 20 sess, 
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ae: turning eid funds over to a . private trust company ahieh. might eae 
: become involved 1 in State as well as in Federal litigation. In: neither =. | 
“ease is it clear that. there would have been: disapproval of delegation ei 
“ to the Commissioner of Indian Affairs, who was neither a nabord ie. = -s 
in official nor acting in a pr ivate capacity: but the official. specifically ees 
eres charged with the general administration of Indian affairs. a 


Tt may well be argued that j in the field of Indian affairs pact : = 


caution - should. prevail. in. ‘delegating Secretarial powers than in — 


a4 such fields” as the public lands. The Indian in’ contemplation of: 3 
— Jaw'is not sud juris; and, since he.is a ward, his rights should be. - 
oe protected. with ‘special care. The argument would’ seem. to prove ys 
“Ae te too much, as a legal proposition, for it: would prevent almost. any 
| “delegation 3 in the field of. Indian affairs. Yet it is a consideration ae wees 
which must: be weighed with great care in making the policy. decision. 
-- So far as concerns the bare legal power to delegate, I believe I 
fees would have force only if the Secretary were to propose to delegate Pi 
as his powers over Indian property, to Indian superintendents, or other 
Indian Service. employees, or local courts. Tt has, however, very. 3. 
~. little force if the delegate is to be the Commissioner of Indian 
ot Affairs who in reality already exercises much of the substance oF 
~ the powers. which are proposed. to be delegated. under rules and =” 
Sa regulations, and j is. now subject only to the most general supervision a 
a: of the Secretary. _ ae ae gles vee 
‘oa As a matter. of fee ‘the: Secretary has ree re the ee a 
~. tions delegated to the Commissioner of Indian Affairs his power to o 
ae disapprove alienations of Indian lands.. I'am of the “opinion phabes. #3 
- he-may now further. delegate. to him the power ‘to. approve. ‘such’. ee 
’. alienations. subject to existing. rules and. -regulations, and. the deci-. . 
a sions and practicés of the Department. I have hitherto, expressed coe 
the opinion that. delegations, should also. be made subject to. -appeul ace 
tothe. Secretary, but it would be meaningless. to give a right: Ole a 
appeal on the merits to. either the Indian who wishes to ‘dispose of 
his land, or the prospective purchaser. from the decision of the Come 7. 
/ Moissioner. issuing a patent. in. fee' or. approving. a sale, since the Cd 
: application is néver made unless seller and. jenarar ds are anxious, : 


| aoe willing to. consummate the transaction. 


ao “Litigation. can arise only. from ieee of. Meee in nthe cae 
7 A ae future, which are usually - unforeseeable. The ‘Indian: owner may.” e : 
~- geek to avoid’ the transfer if for some reason the Jand should become ee 

' > very: valuable, or a “subsequent purchaser may refuse to take title if” oe 
ean the. land: should. suddenly decline in, value, or if he should himself ee 

. become financially. embarrassed, east is. true. that, ifa title were. eas 
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leaked b hetaiise 3 it. oe hoe conveyed without | proper. r approval; a ea 


a could. be validated by. Secretarial approval given at such time even © 
Soar : though decades. had ‘elapsed. since the original transfer and. the nS 

- - original allottee had died,2¢ but the propriety of giving such approval ai 

Ragas would be entirely in the discretion of. the subsequent Secretary. 


~The situation then. is. one in which one of the factors. éndinarily | 


_ fae delegation of: power plaialy permissible is” absent. . More ; | a ; 
importantly; it involves the title to real property and I should doubt..." i? 


rae that the traditional. caution of property. lawyers will be matched by. ae ee 


i a corresponding learning in the law of F ederal’ delegation. © ‘The ; oa ae 
__ issue may arise in. litigation. at. any. time and’ may ‘be resolved in 
| ‘State courts. ‘by. litigants who may not choose to carry the. Federal ees 


o = - question to. the: ‘Supreme Court: of the United: States. . “In these: cir- ; et " : 4 
ae cumstances: I think that: you should, if you ‘decide to delegate. oe = eae 
ee fanetion,; obtain ‘also the opinion: of the Attorney General. oe 


-(b) The determination. of heirship. and. the approval of, ‘wills. i. | : : a 


ae The present law and practice with respect, to the general determina- Pee ee 
fs tion of heirship and the approval. of wills rests. upon sections 1 and | Fen ; 
. + 2-of the act of June 25, 1910 (36 ‘Stat. 855, 856, 25 U..S. C. secs 
872 and 873). The probate of the -estates 6: ‘Indians: of the Five _ a 
“Civilized. Tribes and ‘the. Osage. Indians is confided by Federal = 
a ~ statutes to- the. Oklahoma. courts 27 except. that under: the act. of ae waar 
~- December 24, 1942. (56 Stat. 1080), exclusive ‘jurisdiction is con- 


ferred. upon. the Secretary: of the Interior “under such rules. and~ - 


" “ = . regulations as. he. may prescribe” to determine the heirs and. probate oe - eo 
the estates of restricted Indians of the. Five Civilized Tribes which 


a _ consist only of funds. Or securities of an | aggregate: value. not hee ‘ oan 
So - exceeding $2,500. one oe 
As originally enacted, section 9 of the act t of Ju ume 95, 1910, which gle Sunes 


| - gave: allottees the right to dispose of their holdings by will,“inaccord- woe 


ance with rules and.regulations to be prescribed by the Secretary of — sn 


= -_ the. Interior, also. contained the proviso. that. ‘no. will SO executed _ 4 - 
ae shall be valid or have any force or effect tinless and until it shallhave = a 
ei “been approved, by the Commissioner of Indian. Affairs and the Sec- eo ae aah 


> eee’ 3 ‘See “Pickering Y. : Towa: 145 U. 8. 310, 314, 316; nas ve Pilenin: 1737 a. g. 28, oe : nae 
hae, 2 27, 825 une. v. MoGrath, 184 u. 8. 169, (AT1-172; Anchor out ae. Ve Grey, 256 U. S. i. gee - ~ 
a a Wyte vespect: to the Five- Civilized Tribes, § see. : sections 6 and. 9 of. the act of May 2 27, ‘ Ni 


2 : | 1908 (35 Stat. 312,-313, 315), and section 1 of the act of June 14, 1918 (40° Stat 606; = 
ye ee 25 vz Se. C sec. oe and with respect to’ ‘the Ome see section 3 a the act of April are - 
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‘retary. of thie Interior.” 1 28 Spsainng of this proviso, 2» Congresman oe 


| Burke’ said: “I-put both in to safeguard it.” 29° 


“Whatever thay’ have been the occasion for this provision, ‘the 4 re- - . 


“quirement: of dual approval ° was repealed by the act of February 14, 
1913:° ‘The: legislative history of the act of 1913) furnishes. not: the 
| slightest: clue to the reason for this change, but it is’ only. reasonable 


ae 3% assume. that it was: deliberate, and that: the question: of delegation F ‘ 


vies now to:be determined: i in accordance with normal eriteria.. : 
ad. am. of the opinion. therefore that the. Secretary’ Ss. power. in: aoe 


| os proving: wills, as: well.as.in determining heirship,. can:;be delegated. _ _ 
~ While the. Indian: Reorganization Act obviously, reduces the: respon- 
sibility. of. the: ‘Secretary i in, the approval of wills *+ the total number 


of. successions handled by him has not necessarily: deer eased. In. so. 
far as the discretion. of the Secretary i in approving wills is still im- 


= “portant, the Secretary has by general. regulation. prescribed . what : 


factors. shall be taken. into consideration (Title. 25, part 81, sec. BB). | 


- The procedure for determining heirs is ‘minutely regulated. by the near one 
- same regulations, ‘and, while’ this. function is quasi-judicial, requiring. 2 

' firiding’s’ as to’ heirship in accordance with the evidence, it certainly 7 
_ has‘ little or no’ discretionary aspect, which is a strong’ circumstance’ 
favoring ‘delegation. Section 52 ‘of the ‘regulations itself refers to 


7 the approval - of ‘wills as a° function of the “Department.” ue 


ss T-can find nothing in the legislative. history of:the act of Deed bar ie , - 
2 24, 1942, which indicates that the function of. administering’the small 
_ estatse with which: it ‘deals was to be’ anything but: ‘departmental: : te 


is unlikely: that. Congress: éxpected the: Secretary’ to pass. personally 


- upon. the. ‘probate of every: one of these small estates. - The: ‘present 
regulations. governing: the determination; of heizs and: approval of 
7 _ wills already. provide for summary. distribution by the Superintend; 
ent of personal estates which do not exceed $250 in value. (Title.25, 
part 81, sec. 28.) ‘If the ‘Secretary, may, permit. the Superintendent — ae 


cs to distribute $250 estates, surely. he. may, permit the Commissioner, or 


<a . 28 Similar provisions are ‘i a found. in Title. 25, ‘section 92, ‘Helating to. -the: review 
. of payments ‘under Indian. ‘contracts’; section 84, relating’ -to-the approval of assignments 


— of “Indian. contracts; , and. Section. 883, corre to.. the puproval of. ge for irrigation. 


projects. ie oa 3 
29 See 45 Cong. - Ree; “pt. VI; Ds. 5812; May: 4, 1910: AL one: were. ‘to: ‘assume: a careful 7 


.-. -analysis, the motive. may have been not so much. to. secure the personal approval of. both- a 
the Commissioner. and the Secretary, _ ‘but to save the time of the: latter by per mitting: the 


“former © ‘to. ‘disapprove. ‘the. will;. so: that no further ‘action: by:. the Secretary would: ‘be | 


_ necessary. In.form, the Secretary would: ‘thus- be ‘given. a. power: of: aDnEOvs, peor: | | / 
- . he would be given a: power of disapproval. te 
80 The object- of the amendatory. act was simply: to. widen the. scope of. the. 1910. act, 80 os 


that it swould apply to. restricted fees, , as. well’ as. trust patented lands. - er 

ate 1 Under section 4 of the: act. (25 U. s. Cc, sec, 464), restricted Indian lands. and Mines a 
_.- in the assets of.a: tribal corporation « ean: be devised: only to the testator” S s heirs, to member S 
‘ oa the ave or. ‘to the, tribe ae as 
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August 26, ‘1948 | 


= indian Kifaine't to 5 digertbute $2, 500 estates... ‘Blaborate paneer ae Pe = : E 
oe the distribution. of estates under, tlie act, of. December 4, 1942, were oat 


& approved, on. August 9, 1943 (8. EF. R. 11385)... 


~, I think that. the. ‘Secretary. may ‘delegate. to. ey ‘Oana oner ‘of. os : 
‘Indian. Affairs power to.determine. heirs and. “approve. wills.under- 


oar applicable regulations. - _ However, to. remove any doubt, the. delega- Pia 2 


- tion. should, be made: ‘subject to..a. right. of: appeal. to the: ‘Secretary. Le os 
ie AC provision for appeal i 1S, entirely. practical i in the handling of: ‘probate . 


a matters and. interested parties who:choose not.to take. advantage at ee 


: will, be deemed. to have waived any: right to. object... ~The general. regu: : ue ye 
lations i in force. at: present, will only, need. ‘to be ‘modified: to: provide = 
that. the. Examiner. of Inheritance shall: ‘notify : all. parties at. the: hear=)*-:) 


aoe ‘ing that, they. have a right to. appeal to the. Secretary from: any, adverse | oe wee 


S determination, by. the Commissioner. of Indian, Affairs.®.. err 


(0). Authorizations for the sale of-réstriéted Indian lids plegéd 
Be . ‘to tribes. as security for: loans made.by Indian chartered corporations. 


oe This. presumably. refers ‘to’ the: form entitled: “Authority: ‘to Sell: Re: - ee 


stricted: Lands”. which is -exectited by-an: Thdian: who wishes to’ borrow en Se a 


“funds: from an Indian chartered: corporation. | It authorizes the:Sec- 


Me ~ retary: upon the:-Indian’s . failure. to comply -with the:loan: ‘agreement : : 3 ee 
_, ta. convey. to. the: ‘corporation. the: restricted land. pledged: ‘as.security:.- 
» Tt.is' the. present, practice for. this: document: to! be: submitted to'the 


} . a Secretary. of the: Interior. for: ee approval. : ‘Since. the’ Comrissioner. 2 | : | : 2 : ; 
~~ of. Indian Affairs. requests: the delegation: to him: of the: power to'sell 


_ restricted: lands, it may be his intention. to: request: not only :the' ‘aus 


e thority. ‘to approve the: form. when: the: ‘Joan “is-made: but: also. the” - 
authority. te sell the:land: upon: default: in: payment” ofthe loan: TE. 


have already indicated that the. Secretary:may delegate to the ‘Com: _ 


: - missioner-the power to séll: restricted land.’ ‘However, even. if this — $5) 
“power were. to. be denied; there still would benno. compelling: needs 0 
sity for. submitting. the Gudiional authorization. to the Secretary. for Soho 


: _ approval. . Since: the Indian. debtor cannot withdraw, from.the agree- 


: ment,' 33 which is revocable. ‘only with the. consent of the Secretary. of ee 


- the Interior, there is nothing to. prevent. the latte from acting upon 


, ; os <i it paouee his default, 1 ‘nor r will the death. of the debtor Foie the anoles a 


a on . 34 ay should also: patat out that the; courts: ace held: that the Saeceouley may: reopen: ‘hebre eo 

mice ship: determinations. ‘so. long: as: the: property remains: subject. to: departmental: adininistra- = 9... 
 tion)-and. that: his. decisions: are ‘not: open : to: ‘collateral attack: : : Lane v. United States, 240 0 
an: Ah 201; 'Digon vé Con, 268 Fed:.:285- (C.. GC. AL. 8, 1920);- capp:..dism;: 258. Ui. 8.6845 - 


Peoria Tribe: Ve Wea Pownsite Co.,- 417 FY (2d) 940 (Ci: C.: As: 10,: 1941).; Thus. even: after — 


| the ‘time: for | ‘appeal has passed, the: heirship- ‘determination remains; ears at. least: 0. ‘oan ' * aa . a 


ia) ‘potential supervision by the Secretary... 


"38 dtmeda Oil Go. v.’ Kelley, 85 Okla: 525; 180 Pac. 931; ‘Géntrat ‘ational Bank of of — 


en Bulsa, Ona. v. United States, 2 283 ed. 868, 373 (C. ©, Ae 8, 1922). 


oe 
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eloaues of ihe ploige! a "While. ae is: soni che dhe: execition vot “the. ie 


- form. creates in effect an ‘encumbrance on the restricted land, it is in 
| favor of the United States against whom the restrictions. do not. run, 
and in any event the ultimate approval of the conveyance ‘would con-. | 
stitute necessarily an approval of the prior ‘encumbrance. The pres- 
ent practice of having the Secretary approve the form may therefore 
be: discontinued without detriment to the legal strength of the trans- 
action. The form should in this event be modified, however, by de- 
leting the signature space now. provided for Secretarial approval. ~~ 
(d) Approval of “Receipt and Release A greements” settling claims 
of damage to allotted.lands of the Five Cwilized Tribes. Theseagree- _ 
ments-in: similar terms acknowledge the receipt of certain payments ~ 


in settlement of damages to allotted lands caused by oil companies in 
e permitting ‘ ‘oil, base sediment, salt water and other deleterious‘sub-. 


2 stances to escape from * * * wells located 1 in. the’ watershed of the or 
-- above- described- lands. and to flow upon, over, across and through’ said : 
. allotment * * * in full satisfaction’ of damages: caused. to said land. 


: 7 by such pollution * ** * for a period of ten. (10) years from the date of 


this: receipt.” . I. do not-think that I need decide, with reference oa i 
-. the problem of delegation, the rather puzzling question of the ‘pre-_ oes 


es cise juristic nature of this form. of agreement. 8 - Whatever its: nature, woe 


as itis a: contract affecting restricted land which i 1s. subject: to.approval. : 


a by the Secretary under the terms of the statutes governing the lands- 


re of the Five Civilized Tribes.** Since the Secretary may delegate au- — on 


| thority to. remove: restrictions, he | may obviously. also delegate the — 
~ authority to approve an agreement which may. not amount toa 


2 transfer of an interest in the restricted. lands. - ‘There. would i in’ any 7 


‘event be no- substantial risk of litigation involved in the approval of, a 


- Receipt. and Release Agreements by the. Commissioner of Indian — “s 


: Affairs and the power may therefore ba delegated without any quali . | 


fication based upon practicality. © De : 
(e): Authorization. for the ewpenditure of bibak: inddeistrial dase 


ance hee for trib al enterprises, T have already approved the dele- : 


| Bh See cases ited: in. footnote 26, and Scioto Ol Co. y. O'Hern, 87 Olda. 106, 169 Pac. . 
483. 
35 Ty United ‘States’ Vv. Fiwico, 115 ¥, (2a) 389 (c. C. A. 10th), ‘the court: held ‘that the ~ 
judgment in this action which was for damages for permanent injury to restricted allotted © 
Vand by pollution would create or recognize. “the existence of a right somewhat difficult 
to: define -with precision but which is measurably akin to that of an easement.”: (p.. 392.). 
Subsequent to this decision, this Department seems to have held in a: letter dated June 
13, 1941, from the Assistant Commissioner of Indian Affairs to the Superintendent of 
the Five Civilized ‘Tribes, approved by the Assistant Secretary on June 16, 1941, that’the - 
Receipt and. Release Agreement form did not. involve .an: interest in the nature of an- 
easement, since: the. agreement was one ‘for future. damages based open. an: act. of pollution : 


se that. had already: occurred: 7 
.% Compare. Parker. ve ‘Richard, 250 w s 235, and United States vy » Hinké, 2 261 Fed, 518 oe ee 


“ ax (C CA. 8, 1919)., 


<u 26, 1943 


i J gato of this fonstion i in passing upon amendhirent to Part 29 of ie. $s 
~ 7. Credit. Regulations: relating to “Loans to Indians from Industry. oa 
Among Indians and Tribal-Funds” which authorized the Commis: © 
bie ae sioner of Indian Affairs to appr ove requests for the 1 use of tr ibal funds. = a 
os oom in. tribal. enterprises. The. amendments. were approved by. the. ‘Ag oe Me 
ans sistant. Secretary. on. J uly 2, 1943. ‘There can: be no question | that (he os 
‘power to make loans for tribal enterprises can be delegated since. these 
hae Interior Department Appropriation Acts authorize the use of tribal ane 
-. funds in tribal enterprises “when proposed by Indian tribes and. ap- oo 
ro proved: under regulations prescribed by the Secretary ofthe Interior.” 
~ The appropriation. acts in terms thus do not require the approval to. ae, 
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be given by the Secretary; they require. only that the regulations poe 


| shall be’ Secretarially. prescribed. The Comptroller General has in- - 


o deed already upheld. the power of the Secretary to: delegate. to the | oe 
-. Commissioner the power to make loans to Indians. under: the act is a 


a June 26, 1936. (49 Stat. 1967). ale Comp. Gen. V8. | 
ee | fy Contracts. pursuant to. the J ohnson- O'Malley Ait: of April 16, 


1934, as. amended: by the act of June 4, 1936 (48 Stat. 596; 49 Se 


7 LLE8, 26 U. S.C. secs. 459 to 456 ).. ‘Section L-of the act. authorizes 


the. Secretary: of the Interior “ in his discretion” to enter: into contracts 


~ with State political agencies or. State educational institutions for edu- 
cation, medical attention, relief. and. social welfare of Indians. ‘Sec-. 
at ~ tion 3. of the. act, authorizes the Seer etary of the Interior. “to perform ne 
any. and all acts and to make such rules and. regulations * * 8% as may be. 
oe ‘necessary. and. proper ‘for the - purpose of carrying: the provisions Of en 
this Act into. effect.” I am of the opinion. that. the powers. under. the - 


act are clearly delegable. The fact that. they are discretionary does <e | 
i not. prevent: delegation, especially when the officer to. whom the powers - Oe 
are: granted . is given such wide rule-making authority... There: is no 


- > ~ indication in the legislative history of. the act, that. the poner of the ° oe ; : 
a Secretary were not to be delegated. Oe ee 
“( g).- Travel Orders except: for. the. Co ommissioner. an Assistant se: 


= C ommisstoner.. I presume that. this request, relates. to authorizations a “ = 


oe for. travel which. under. the existing orders. of. the. Secretary. require | : | n 2 : 
oe ag his approval; a (at tr avel idle air’ 38. or ‘extra- fare trains’ ad cid ve ae 


8 ‘in yalecaseiae the act on the Sade of the. Senate, senate Thomas stated that it aahor ce ae 


eke é am ized contracts “by . the. Bureau of. Indian’ Affairs;. acting ‘through the. Secretary ‘of: the - voles ee - : 
~- Interior.’ “80° ‘Cong. ‘Ree., pt. YI,. p. 6032, 74th Cong., 2d. sess: (April 24;°1936).. This Me 


merely described ‘the existing. Deacnce: put ‘there is: nothing to ano that. it was. to. nes age 


oo unalterable. 


: 2 os Secretary’ Ss. Order No. 1581 of. Mareti 20, 1941, | 


aoe 9 The. authority to approve : travel. py. extra-fare trains is’ now. ‘yeetsd. in the ° Under. oe ie 
eae " Sécretary under his general authority. to.engage’ in. departmental . administration. yee : 


es Secretary's 8 Order No. 1795, dated March 11,1943. 
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| _ the. cost, is in excess of he cost bof. tase apalnble transportation aad. 7 


there is ino emergency ‘involving life’ or ‘property, (b) the i issuance. of : : 


: | certificates of. priority for. air ‘travel, 40 (ce). the issuance of general ee 
ee travel. orders covering: ‘travel throughout: the United: ‘States, ‘Terri- | 


tories: and Island- Possessions, or ‘other general travel beyond a, dis- 


ee trict ¢ or limited region. 40° Lam of the opinion, . for the reasons stated Ae aa 
in my: ‘memorandum. to the Under. Secrétary of June 14, 1943 (Me 
oe 33180), holding 1 that. the ‘Secretary. could delegate to the Director. of - 


the Bureau of Mines. ‘the authority 1 to issue all travel: orders, that. the. ; 


7 - same e delegation may, be made to. the Commissioner of Indian Affairs. os 


on ‘Rmquusts FOR DELEGATION REQUIRING FURTHER: CLARIFICATION | 


“There. are four. additional requests ‘for delegation. that need, clari= fe 


= fication. “AS, to two of them, T can. express partial or tentative opin- 


| ions; ‘as to the other two, I think ‘that I should. expe ess. no opinion: : * 


; until additional information has been. supplied. 


: Pan 2 


(a) Correspondence involving trespass, grazing ‘privileges, hunting aa 


ie | ; and fishing rights. Dy presume that such correspondence would merely - a 


involve ‘policy matters, and that thé Commissioner 1 is not’ requesting © 
author ity to make final, determinations which: now require Secietarial 


a -approval. The conduct. of such correspondence can. undoubtedly be = 


‘ delegated. : AS a “matter ‘of ‘fact, there are no longer submitted for 


- Secretarial signature certain ‘types. ‘of! correspondence: ‘with United .. en 
‘States: “Attorneys relating | to attempts to enjoin or evict trespassers ny, See 
on lands, buildings, or ‘projects, under the control of'the Indian Office, 

fe including 1 restricted. lands, or to recover tr espass ‘damages of less than: 

$1,000." ‘See Assistant Secretary’ S memorandum of December 98; 1942; 


ie : : and. Indian Office Law Circular 3490-0f J anuary 11, “1948. Ldibevart, ne: 


if the intention. 1s to request, authority. to make. fhial: ‘determinations, 


7. the} precise nature of such’ determinations: should, be, oS And. ‘ 


subrititted for a further opinion. 


(6). Leases. and permits On: tribal lands sndent' short ‘Bal consti. Fg 


tutions or statutes require: departmental approval. -T am ‘not entirely . : 


lear ‘whether’ the ‘exceptions to’ this request: apply to both:the: leases _ Z 


: andthe permits. ‘So far‘as leases’ are’ concertied,'no valid lease can 
be made or’ approved unless there'is spécific statutory authority. there- — 
for, and all the statutes provide for some form of departmental ap-  _ 


| — proval. The. request _ ‘indeed ‘seems to assume that: the power of the ee 


i . Secretary to approve leases. cannot. be. delegated. Possibly the request 
. refers to. the é revocable — sometimes issued by poder tribes Sees par 


-. at etree ant . y i 


- 0 o-Seeretary’ 8: “OndeE. ek 1645. ot February. 5, ‘i942.. 


4 Secerétary’s Order No- 1314 of September:.10, 1938,. as 5 interpreted by Birst t Assistant, e = - 


‘ ‘deeary: Burlew’ rs memor andunt of October 28, 1938. 
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ie departmental wpproval:| m ithe absence’ of atabute:: coe permits ae 


~~ sometimes also loosely denominated “leases.” The ] power ‘to issue such =. 


- permits, if it exists in the Department, would as a matter of fact “be . 


- ~ vested in the Commissioner of Indian Affairs by virtue of section 463 - 
of the Revised Statutes, if it. were not for the fact that the Secretary | 
_. under his general power of ‘supervision. had. issued regulations re- 
_ quiring that they be submitted to him for approval. It would there- . 


ae fore be necessary. only to change the existing regulations to make | 


_ such permits subject : to ‘approval by the oe of Indian | 


Aff airs. 


“(ey Approvals and Wake of eatensions of time. -wwtthin ‘whieh. 


o timber must be removed; and timber sales and contracts for the cut- G 


ting and delivery of logs on the Menominee Reservation. This request. . 


may be intended to cover applications, for extensions of time for re- — 


a moval of timber on all Indian lands, or. only on the Menomiinee Indian : 
a Reservation ; or extensions of time on existing contracts as well as on 


future contracts; or ‘timber sales contracts » (is Ca stumpage sales) 


| _- rather than. timber logging contracts, i. e., contracts: relating to serv- 
—1ces for the cutting and removal of timber. Jam informed that there 


‘are no “timber sales” (i. e. , stumpage. sales). now being conducted on. 


the Menominee Reservation any. contracts under which the trees are | : 
there cut are only in the nature of loge! ging or cutting agreements 


with regard to the services of the Indians in the cutting of the timber — 
and its delivery to the Menominee Indian Mills.*? Again, “the exten- | 


| - sions of time within which timber must be removed” may refer to. 


. relief against cutting requirements in any one year rather than to the ne 


es extension of the whole contract term. If a modification. of the con- © i " 
~~ tract were involved, it might require legislation such as that contained pS ae 
ey: in. the act of March 4, 1983 (47 Stat. 1568), as amended by: ‘the acts — 


of June 16, 1933 (48 Stat. $11), March 5, 1934 (48° Stat. 397), and © 
May 6, 1936 (49 Stat. 1266), s specifically authorizing modification of - 


‘existing Indian timber contracts, all of which acts expired on Sep- . 7 


. tember 6, 1936. So-far as concerns existing eontracts, the question” — 


- may be not:so much one of delegation. as the extent to which a. Gov- a 


pent contract may be modified. 


(4). Clams. for vin nrollment Rights mt Ar Tribes. “The i gov- % i 
erning enrollment, which is important in connection with the admin- 7 
istre ative distribution of tribal land, funds, and other resources, var les | 


42 The cutting of pnihek on the Menominés: Indian Reservation is.. eae bys special 


- statutes, namely the act of March 28,1908 (35. Stat. 51), as amended by. the acts of > — 


"  Mareh 8, 1911 (36 Stat. 1058, 1076), May 18, 1916 (89 Stat. 123, 157), March 2, 1917) 


. (89 Stat. 969, 991), January 27, 1925 (48 Stat. 798), and June 15, 1984 (48 Stat.:964).° = 
‘+ Prior to. 1908, the’ applicable acts. ‘were those of. ‘Mareh 22, ae - Stat. oe and reas 


12, 1890 (26 Stat, 146). 
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| from t ivibe't G re Povisond may be a con enr eliment by nies ~~ : 
with the approval of the Secretary ; or by the Secretary with the "~~ 
assistance of chiefs ; or by a commission, which may include Indian tS 


- members, acting with the approval of the Secretary; or by:the Sec- 


retary: alone: There is also a general statute giving the Secretary a 


authority to establish a final roll of membership of all tribes with a. — 


= few exceptions in connection with the segregation of tribal funds. Bog ees 


$i Under constitutions adopted pursuant to the Indian Reor ganization 7 = 
ee Act, the Secretary usually also has the power of reviewing: or ap- . 


3 proving” tribal ordinances: governing future: membership. ‘While, Le 


_ Suppose, that, it would be possible for me to undertake an examination. 2 
— of every one of the multitudinous statutes. and treaties, in order to | 
determine whether the power under it is delegable, I hesitate to under- : 

~ take so formidable a task without definite knowledge of its necessity. 


~The current. administrative’ problems j in. connection with enrollment 
may be limited, and: I should be-advised with some particularity con-. - 
cerning those powers the delegation of which is. contemplated. _ 

In conchision, T should perhaps make: it clear. again that I have — 


‘ passed only on the legal validity of the delegations requested by the _ 


Commissioner of Indian Affairs. Whether any particular delegation. - 
should be made i Is; of course, a question of policy for the Secretary to 


| decide. However, I believe that I should - advise you: that in my. , | 


| opinion the responsibility of my office for the review ‘of questions of 
law in connection with the sale of Indian. allotments, the probate of 
| estates, and the issuance of permits should continue, at least for the 
present. Such: supervision of the legal aspects of the performance of. 


T these functions need not, however, prevent delegations. “While dele- 
~ gation subject to legal : review will not-in' all cases expedite the work 


- of the Indian Office as much as may be desired, it will at least relieve 
your office of a considerable burden. It will also permit: a fairly. 

_ flexible series of arrangements with respect 10 legal review which _ 
should permit a gradual diminution of matters which are not dis- : 
- posed of at the bureau level. My office will be. ee to Pepe any 7 

“orders effectuating t the aderany S wishes, 7 ait @ 


DWIGHT HUNTER REAY ET AL. 7 
. | , Decided September 10, 1943 Re . = a | 
- Pusuic’ oe Rencnn ‘FOR SPECIFIC. Puirosie—-Snoneranv’ Ss Agrnouiry: ‘TO 7 
ENTER: INTO CoMPENSATORY Om AND Gas Areement—Acr OF | Frervary 75, 
1920, AS AMENDED. | . Aue ae Epis, ie Cie oe ta 
. Where land is granted by United States without reservation. of oil and gas, . = 
applications | for, lease’ on such land under, the: ‘Mineral Teasing Act ee | 


a # Act of June 30, 1919, sec. ‘4 (44 Stat. 9, 25.0. S. c. sec. 163). 


o™ 
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of February 25, 1920, 41 Stat. 437, 30 U. 5. C. sec. 181, et aed as s amended) 
are properly sid | | 


= 7 Lands: acquired by War. Beyaruuent for ‘specilie public purpdse, as iste 


~ guished from the public domain, are not subject to lease under the Mineral © 


Leasing Act, : and the. Department. of the Interior has. no ‘jurisdiction | over 


| and cannot. issue oil and gas leases to such lands even | ee oe lands - - 


te so; acquired were ‘at one time part of the public domain. : 7 


m2 The: President has implied authority to. take protective measures in cases — 


| where lands acquired for a specific public purpose. are found to: contain © 
oil. and gas which is being drained by. adjoining owners, which authority 


is vested in the department or. agency having jurisdiction over the land, i. | 


| but. may. be tr ansferred to another cope by Executive or der.” 


= Where an Executive Order (No. 9087, March 5, 1942, TR R, 1743) cane 
y, ferred from the War Department to the Secretary of the Interior the 
Pr esident’ Ss implied authority to protect: from. drainage lands. acquired ‘by: 
the War ‘Department for use in ‘straightening and widening the Sacra- 
“mento River, these lands are. not subject to. the. terms of the Mineral 
Leasing Act. The Secretary may, however, lease them. or enter. into com- 
pensatory agreements with oil companies operating | contiguous to. them. 


In the absence of proof ‘that oil. company contracting. with United States 
under: compensatory agreement was. drilling on or into Federal lands, it 
eould not be held liable for oe of Bas prior to the effective date of 

, the agreement. | ) | 


aparient® had- no. authority 0. classify ee Taide: until after ‘Executive 
Order. No. 9087 (March 5, 1942, 7. F. R. 1748) - “was promulgated pursuant 
to ee the Geological Survey | determined be producing - limits of the oe 
field. | ee 7 | , | 


: Protests. against compensatory ¢ agr reeménts entered into with, contiguous oper- | 
ators are without substance. oe a ee ut | 


Toxns, Secretary of the Interior: < 


In these. six cases, the applicants have sraciaeeaee lie? sought to 
obtain oil and. gas leases to lands in or in the vicinity of the Rio Vista. 
- Gas Field in California. . In two of them, Richard Davies Sawyer, . 
032069, and. Dwight Hunter Reay, 032070, the Department has three ~ 
times ruled against them; on appeal, on motion for rehearing and 
- on submission by the General Land Office (A. 22288; April 26, 1941, _ 
. June 27, 1941, September 30, 1942). As to those fo. cases, the so- 
a called appeals and the three letters of Ernest: Walker Sawyer dated — 


eal anuary 5, J anuary. 18, and February 10, 1948, are treated as motions 


for the exercise of the Secretary’ Ss supervisory power.. The other © 


i. four. cases have not heretofore been before the Department. As to | | a 
the applications of Joseph Addison Sawyer,. 034526, Richard Davies 


= Sawyer, 034531, and a L. Sawyer, 034533, we will consider | | 
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. appeals from the deaitions of the nee of the General Land 
Office, dated November 5, 1942. ; | 
The application of Richard D. Sawyer, Sonica 034767, was 


rejected by the: register of.the land office at Sacramento on October a 

26, 1942. On December 15, 1942, the Acting Secretary wrote Ernest: 7 

| Walker Sawyer in response to a letter of ‘November 10, 1942, sug- 
gesting that the usual procedure of an appeal to the Comminsiener | 


_ of the General Land Office be followed. The letters of Ernest 
- Walker Sawyer of Ji anuary 5 and 18, 1948, nevertheless are addressed : 
to the Acting Secretary, and since a decision in the five other cases: 

will in effect dispose of this one as well, the two letters willbe con- 
* sidered as an appeal to the Secretary from. the decision’ of the | 

Reeister a, procedure which is. proper although unusual? = 
The first two. applications were filed January 27, 1939, the other | 

four on June 15, 18, 19, and October 26, 1942, respectively. They 

each asked for leases under the Mineral Leasing Act of | February 
25, 1920 (41 Stat. 437, 30 U.S. C. sec 181, e¢ seg.,as amended). The . 
first two applications | added: “* * # and any. other laws of the. . 
United States to authorize the leasing of. land: and the prospecting, | 

| discovery, development, production and sale of oil and gas owned 

. by the United States.” 2 98.5? oe Fy < 23 
T am convinced that the decisions ap a ropiseeis the Caiiiie 

sioner: and the Department, denying the applications for leases ‘and | 

~ for reinstatement, and overruling the protests against the execution | 

of the compensatory agreements with contiguous owners, are correct. | 
and should not be disturbed. . a ar ee 
The ‘questions raised by the applionita and ined ieee are: 

(1) Should oil and gas leases have: been issued to. the. applicants 


- » for lands which were once public lands, which were conveyed by 


the United States without, reservation of oil and gas rights, and _ 
~ which were not subsequently. reacquired by the United. States? (2) © 
Should such ‘leases have been issued for that portion. of the lands _ 
so conveyed | by. the United States, but which were subsequently | 


a reacquired by the Government for the use of the War ‘Department ae 
im. improving navigation, (a) before jurisdiction over the oil and — 


7 gas deposits- were. transferred by the President to this Department, i 
and (b) after jurisdiction was so transferred? ( 8). Were the objec- _ 


tions of the applicants to the compensatory. agreements which. were | - 


| entered, into’ ag the Gover nment with contiguous owners valid # ie 


ae “18ee ‘West. y. ‘Standard it Co, 278 U: S. 200, 213 ; “Knight ac coe 8. Land Ass'n, 142 - 
eae oF 8 161, 177-178, | | 
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| ‘dane ees any. of these. Mle was. ‘filed: ‘all ine inna : 
involved was patented or otherwise conveyed by the United States. 
‘The instruments by which title passed from the Government con- _ 
tained no reservation of oil or. - gas, and the statutes Pursuant to 
_- which they were issued required none? _..- _ 
It follows that, under: established ie title. to- any tow and gas | 
E deposits passed from the United States:along with the surface. 


| Consequently, the Department. was without: authority: to lease them & | 


under the Mineral Leasing Act, which relates to “Deposits of - 
SA fee ee oil, * * * “or gas’ * 3 owned by @ the United nee css 
Re " (See. 1, 30 U.S. C. sec. 181). 


The Attorney General. ‘recently patsited de aeitled: ile § in his 3 


- opinion of April 19, 1937, to the Secretary of the Interior, i in a. situa- 
tion quite similar to that here considered. -(39 Op.” Atty. Gen: 39. dae 
_. Applications had been filed for permits to prospect for oil and gas 
~ under section 13 of-the: Mineral Leasing Act of. February 95,1920 
(41 Stat. 437; 441), as amended by the act of August On, 1985: (49 — 
‘Stat. 674), which, as did section one-involved in this case, speaks _ 
of-permits by. the Secretary upon lands “wherein such deposits -be- 
oe long to the United States.” The applications covered lands conveyed 
to the State of Kansas under the.act of August 27, 1914 (38 Stat. 
710), which contained no reservation of title to oil and gas and_ 
_ provided that the State was to use the land in a specified. manner. | 
| The oy: General held that the grant copies to the State 


; ee. (a) “Three patents to. California - for swamp and overflowed : Jand. under. te: “ek of. 
September” 28, 1850 (9 Stat. 519, 43 U. S. C.. sec. 982), dated July 22, 1867, duly 26, 


id : 1872, and. July 19, 1918. See Work v. Louisiana, 269 U. S. 250, 260.. (db) Patent issued | : 


pursuant to act of March 3, 1851- (9 Stat. 631, 633),. as amended by act. of July -1, 1864 
(13 Stat. 332), to John Bidwell, dated August 9; 1866, California Patent Volume 222, _ 
page 526. .(c) Final cash certificate number 3428, San Francisco, issued to Duncan - 

. McCormick, “November: 14, 187 1,. under the Homestead Act of. May 20, 1862. (12; Stat. 
392, 43 U. S.C, sec. 161). (dy Final cash certificate number 660, Stockton, for 40 acres 
issued - June 8, 1871, to Minerva G. Allender. for Agricultural College scrip under act of 
July 2, 1862. (12 Stat. 503). 

489 Op. Atty: Gen. 39, 40 (1987) : Moore ve anil: 17 Calif. 199, 79 an Dee. 123 . 
- (1861) ; > Pac. Coast Mining € Milling Co. Vv. Sparga, 16 Fed. 348 (1883) ; Shoemaker \ ae 
United States, 147 U. S. 282,308, et seg. (1893); Wyoming v. United States, 255 U. S.. 
. 489, 501 (1921) :- CH. Burke’ v. Southern Pacific R. R. Co., 234 U.-8. 669, 687-692 (1914). 


On loss of jurisdiction when title passes, see Moore v. Robbins, 96 U. 8. 530, 532-534 oe 


(1877) ; Putnam v. Ickes, 64: App. De Ge 339, 344, 78: I. (2d) 228, 228 (1935). For | 
examples of statutes: expressly. providing for reservation: of minerals, see act of. Mareh : 


. 8, 1891 .(26 Stat. 854, sec. 13), act of: March. 3, 1909 (35-Stat. 844, 30 U. Ss. &. sec. 81); -/ 


_- act of June 22,.1910 (36 Stat.'583,; 30 U: §. C. see. 85), act-of July 17, 1914 (38 Stat. 
~ §09,-30 U.S. C. secs. Rees section 9, act of. December 29, 1916 (39 Stat. ate, 430 
U.S. G. see. 299). 

4 See Roughton v. Ickes, 69 App. D. c. 324, 101 FE. (2a) 248 (1938), denying mandamus 


for issuance of. oil and. gas Porth or lease on the. same. ‘lands, but not Dassing, on the cy OD iy 


7 -mineral title question... 
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a fee saa title in ae subject to a eoudition mi eal that 


| ~ the land be used for the specified purposes, and that until a breach. . : 7 : 
and an enforced forfeiture by the United States, the State had the ae 
same rights as if the condition did not exist... In addition, he spe- + 


- cifically held that, having conveyed the land without a ‘reservation | 
_ of title to oil ae gas deposits, the Government lad no interest in — 
the deposits. “Tt is familiar law,” he said, “that a grant. of the | 


title to land carries with it everything embraced within the land 
beneath its surface, and this doctrine’ is applicable to grants made. _ 
| _ by. the United States as well as to private grants. It has been held ~ 


In -numerous -cases that the ownership of minerals in Jands of the 
~~ United States passes with the title to:the lands unless such owner: — 
| - ship is expressly reserved ee a, And oil — natural gas are 
minerals. ee Be gia - ) 
- It follows, that with neapent to that auton of the joni chick were. 
not reacquired ee the United pues a pa cea were ores 
denied. 


(a). Most of ne ane ioe which the applicants ssa leases were, 
however, acquired by the United States for the use of the War Depart- 
‘ment in connection with flood control and the navigation of the Sac- 
ramento River at various-times between 1911 and 1930. Despite the 
position to the contrary taken by the Solicitor for this Department 
_(M. 31068, Nov. 22, 1940), the Attorney General has ruled that the. 
_ Mineral Leasing ‘Act does not apply to lands so acquired by the Gov- 

ernment for a specific public purpose, as distinguished from the pub- 
lic domain: 40 Op. Atty. Gen., No. 1 (J anuary 3, 1941) ; 34 Op. Atty. 
. Gen. 171 (1924). In fact, the 1941 opinion iigolged: lands in the | 
very same category as. Tess in this case, to wit, lands acquired for 
_ the use of the War Department 1 in the performance of its function of — 


improving navigation. So that at the time these applications for 


_leases were filed, this Department had no-jurisdiction over these ac- 


| quired lands ee more specifically, in the light of the Attorney Gen- | 
' eral’s opinion, it must.be considered as lacking any power to issue oil 


aa and gas leases, even though title to the lands was in the United States. 


. (b) ‘However, the Attorney General, three months after this opin- = 
jon barring the use of the Mineral Leasing ‘Act-as a means of pro- | 


tecting the oil and gas deposits in acquired lands of the United States 
from drainage, gave another opinion to the President (40 Op. Atty. 
- Gen., No. 7, April 2, 1941).. He advised the President that (1) there 
‘js an “* * : implied authority in the Executive branch to take pro- 
-tective measures in cases: where lands acquired * * * - for a specific | 


wc 
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public p purpose. are toind to contain oil hich is arte arated by ; 


Fei adjoining owners—such lands not being subject. to the Mineral-Leas- 

. ing Act * * #7. (2) this authority i is vested in. the department or 
agency having jurisdiction over. the land, and “includes the making  — 
-of any necessary contracts”; and (3) such authority could be trans-- 


. : posited j in the. Treasury. as a. miscellaneous receipt. 


- ferred by the Presideni by Executive order to another department or 


a agency, “to. be exercised, however, ‘upon the condition and to the ex- 


7 tent that there is no interference with the primary use of the land.” - 
On March 5, 1942, the President signed Executive Order No. 9087 


| (7 F. R. 17438). The order recited the acquisition of the lands and: « 

the. reported drainage of their oil and gas deposits by wells on adja- : 

cent private lands. J urisdiction over the oil and gas. deposits was ao 
transferred. from the’ War Department. to this Department and the == 


| Seer etary of the Interior was directed to take necessary action to pro- . 
tect the United States fr om loss. on account of dr ainage or threatened — 


dr ainage. The Executive order. preserved. ° the primary jurisdiction Pe 


~. of the War Department over tlie lands for flood control and naviga-. 


_ tion ‘purposes, and directed that any money received was to be, de- _ | 


a 


The authority which the Secretary of the Interior liad the: power to: ig 


| s eee over the oil and gas deposits in these lands after the Presi-. . oe 


dent issued his Executive order was: clearly the implied authority’ nae en 


| + described in the opinion of the Attorney. General of April 2, 1941, 


or rather than the statutory authority granted by the Mineral Leasing ae 


Act, as claimed by these. applicants. The Attorney General had spe- 
“cifically ruled. that oil and gas deposits in such acquired lands are not 


. subject to: the act. ‘He had gone on to rule that an implied power to” | 


‘protect, the Government’s property did exist when oil and gas de-— 


ees ; posits beneath its lands were being drained or threatened. with: drain: 


, age; and that this power could be transferred by the President from’ 
one department to another. The President thereafter issued an order — - 
in which he recited the circumstances which ‘the Attorney General oan 


- had héld gave rise to the implied power, and transferred the juris-_. 7 
— diction to take the necessary. protective action to this Department. — 


The order does not refer to the Mineral Leasing Act at,all. ‘In fact, 
in at least one respect its “provisions | are affirmatively inconsistent — 
- with the act. = ajaitn 
| _. The Executive or dex charged die ae with the duty of a . 
et “such action. as. may. be Gare to > Protect Da United States from. | 


a, 6 Section 35 of the act, 30 UW. g, C. sec. “191, provides for the. disposition of 5244". per icant, = 

‘4 of. ‘receipts ‘to the reclamation fund; 3744 per. ‘cent to the States and 10 per cent to the. - . 

- . ®reasury. for credit to miscellaneous receipts.. But section 4 of the order. provides that 
Ping ell the. receipts are to be paid. into the ony: and cro to. miscellangous oe 08 


te 
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Joss on. account of dininags or -(hictened drainage” f eae the 15 es 
cels of land described i in the order. The Attorney General had de- 
scribed the power to do so in general terms as one “to take protective o 


measures” and that it included “the making of any necessary con-._ 


| tracts.” Thus, this: Department was left free to determine just what. 
ss necessary protective measures should be taken. Be? 


In the nature of things, however, there were only three iaiatives . 


: These were: (a) the drilling of offset wells on the Government lands — 


- by the Department itself, (b) the issuance of leases providing for the 
: drilling of offset wells and. for the return to the United States of a _ 
fair share of production or proceeds, and (c¢) entering ‘into agree- . 
ments with those who were draining the oil or gas fon the Govern- | 

‘ment deposits, which would provide for. compensation for the drain- | 

ages | ae a aS ba 

The first. alternative 7 was entirely neues: if otherwise. cuinoeiaed 
or desirable, because of the absence. of appropriated funds for any 

“such purpose. -  - a, te : 3 _ : 

The second. alternative . Was ene leasing of the iia: There were a. 

iy. of obj ections, however, to leasing. (1).The Geological Survey: 

-. reports that in. view of the development. in the field, drilling on the — 

Federal. land is unnecessary for efficient production ‘ot the ‘underlying | 

gas. ‘Drilling on the land would therefore be an economic waste at 

_. any time, and especially so at this time, because the necessary. strategic 

materials and manpower could more beneficially be used elsewhere. ~ 

7 (2) The lands were acquired by the War Department for the purpose 
of widening and straightening the Sacramento River. Drilling would 

- present at least the possibility of interference with that purpose. And. 

~ even if there should be no interference with navigation purposes, the” 


drilling might be expensive if the locations were submerged. — (3 ) 


There was some uncertainty whether the United States had any min- 


eral rights to parcels 1 to 5, because of certain reservations to which ~ 
__ its title was subject. a | 4) There might have been some difficulty, dur-— | 
ing a war, in obtaining materials for drilling and 1 in meeting Fed- | 


$ Alternatives (8) and = ‘(e). are prescribed 1 by section 47. of the Mineral Teasing Act in ae 


relation to public lands. Act of August 21,. 1935 (49 Stat. 676, 30 U. S. C.. sec. .226). 


: - As to agreements it provides: “Whenever it appears to the Secretary of the. Interior 


_ that wells drilled upon lands att owned -by the United States are draining oil or gas 
‘from lands or deposits owned in whole or in part by the United States, the Secretary of 
the Interior is hereby authorized and empowered to negotiate agreements whereby: the 
United States.“ * * shall be compensated for such drainage. * * *’” 
7Parcels 1 to 5 had been conveyed for ‘‘widening and straightening the Sacramento’ 


7 River,” with the right in the grantors or assigns at all times “to make such use of the | og 


lands: hereby conveyed as may in the judgment: of the grantees: or their Successors OF 
assigns hereunder be made without interfering in any Manner with the works or _pur- 
poses for which this deed is made.” OF Yuba Inv. she v. Yuba ‘Consol. Gue cate 184 


" - Calif, 469, 194 Pac. 19 (1921), _ 
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. er ral spacing requirements, especially because the tracts are relatively o 
smalls - 7 ee 


‘If the ‘Department had offered the lands for Tending it would aes ae 
been on a competitive basis.: The reasons listed above would have 
— tended to reduce the number of bidders and their bids. If, therefore, = = 
a, satisfactory compensatory agreement could be worked out with the 
7 oS adjoining operators, there would: be considerable advantage i in Pro- 


stocking the. Government’ s interests in that manner. 


The Standard Oil Company of California and the ‘Arcee Petro-: a | 
“death Corporation proposed such compensatory agreements to the 
. Department. on April 2, 1942, less than a month after. jurisdiction over = 


the deposits had been ie ererrod ‘In view of their position in the » 
. field, this was to be expected... The field was. discovered 3 in 1936. It 


- is i far the largest dry gas field-in California. In 1942, its natural ~ ; | 
gas reserves were estimated by the Geological Survey o be about. . 


2,472,000,000 m. c. f. which at the prevailing rate of withdrawal. would 


“not be depleted for 122 years. ® The total estimated area of the field. ae 


was 26,048 acres... Of this, six companies controlled 99,798.96 acres — 


“and were the only operators in the field. Among. these six. were | ; a 


- Standard and Amerada.?° Forty-eight productive gas wells had been — 


drilled at an average spacing of 474.87 acres per well. All the gas - a 
produced. in the field was and is allocated among the six companies ©. 


_ according to a so-called “Method of Allocation” on which they have’ 


agreed. By its terms, a committee determines from time to time the oe ie 


‘ estimated productive limits of the field. Each property upon which 


a gas well has been drilled participates in ‘the total available gas pro- -  - 

‘ee in the ratio that the area of. that part of the property. within — Pi 
the estimated productive limits of the field bears to. the total partici: a 
" pating area...'The total participating acreage controlled. by Standard =< 


and Amerada exceeded by far that of all other operations." 11. More- | 


abe each of the two companies controlled substantial tr acts which tag a 


“the Geological Survey to be within ine producing limits of the ‘Geld. _ - 
_ These Government lands consisted of (a) all. of parcels 1, 2, 3 and 4, 50 
and part of 15; and (6) all of parcel 5 and parts of 10: oa AN. “The ere 


“former group totaled 348. 58 acres s and was contiguous t to lar ‘ge picea! : . 


- 8 See War ‘Production Order M-68, Deceniber 23, 1941, 32 CFR 1047. . as “amended i 
January 4, 1943, and March 30, 1943, 32: CFR 1515. 6. = . 


- ® The Petroleum’ World for July 1943 (p. 23) reports the discovery of a ‘new: gas pro- _ 


. “ducing” zone,. which it claims should add: as:much as ‘one-third to the reserves... . 
10 The others. were the Texas Company, The Superior. Oil POMpaLy, J. crane Conporation 


and. the Natural Gas Corporation. - 
‘M2 As of November 5, 1942, of: the total participating area of. 22, 959. acres, , Amerada 
st “controlled 10, 4303 and Standard 6,062; plus a half interest jn 9. 181. ph : 
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of aneere ‘The latter: group totaled 493. 7 4 acres oe was eae a 
-. ous to large. tracts of Standard. All of the lands adjacent to the | 
-. Government parcels and most of the lands near them | were controlled” 7 


DY, the two companies. 
~The proposals made by Amer ada and Standard: were in ‘all aan 


“respects the same, except for the parcels affected. In the case re 


~ Amerada, the parcels were 1, 2, 3, 4 and 15; of Standard, 5, TOand1l 0 : 


- They. each were willing to pay a compensatory royalty to the Govern-_ 
~~ ment, equivalent to 1/6 of that proportion of, the total production. 


re of gas from the field for that ‘month, which the acreage of the Gov-._ a 


> ernment’ parcels: within the. producing limits bore to the total par: 
-. ticipating acreage within the field, at the average price received by: . 

_ Standard or Amerada, as the case riehit be, for its sales during that 
a Month. The agreement was to continue as long as gas was pr oduded ¢ a 
ee tl commercially paying quantities. The companies stated that simi- 
lar compensatory royalty arrangements had been made by them ona 

YY royalty basis with the Sacramento and San Joaquin Drainage Dis- _ 


= -trict, the. State Board of Reclamation and the : County of Solano as 


es to land owned by these Agencies in the field in or ea acent to the ey 


Sacramento River. 


~ As a result of counterproposals Parere in letters. of the Assist- i 


ae ees Secretary to Amerada and Standard, dated May 23,. 1949, and 
further: negotiations between the. companies and the Geological Sur-. 

ae vey, the terms to which the companies were finally willing to agree —_ 
were substantially changed. On July 16, 1942, the.two companies 


tendered agreements executed by them. aad dated July 1, 1942. The ~ ae 


oe agreements. were to be effective as of that date. The ‘ren was to. |. 
-» be 20 years, or sooner if and when commercial | i padanae of gas rns 


in the field ceased. : | 
- ~ Compensation to the United Stated was to 6 paid ae as 


A ae follows:. As a minimum, it was to be the product of “Market Value” °° _ 


me for. the preceding calendar month and 1/6 of “Government Allot- | | : | 


| ment” for that’ month. Market value was defined as the. weighted _ — 


average: price per m. ¢. f. received by. each respective company for . 


“Sh onl gas:sold by it from the field. “Government Allotment” was de- i 


9 -. fined as the quantity of gas allotted each month to the Government’s : 
~ . Jand, determined by multiplying the total production of the six 


- operators in the field by the ratio of the area of the Government ae 


land within the producing limits to the total. participating area for | 
the entire field. This payment, it will-be observed, Is the same as 


- ot the 1/6 royalty originally proposed by the companies. In addition, 7 . | 
_ the United States was to receive that sum, if any, by which 50 percent. oe inte 


: of the’ cumulative “net profits” eo to the end. of oe calendar month, 
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| - shall ee the aggregate: of all sums ‘theretofore oad and’ a a 


7 “amount contemporaneously payable asthe minimum. “Net Profits” Pgs 


| was to be the amount by which “Gross Proceeds” exceeded “Charge- Pt ee 
able Expenses.” “Gross Proceeds” was to be the total sum received. — 


~ by each company, resulting from applying “Market Value” to the 


- Government allotment. The “Chargeable Expenses” for each agree-. 
~ ment was to be (1) $25,000, representing one-half of the cost. of — 2 
= drilling one well, (2) $100 monthly to cover operating and maintain- te 
~. ing. one well; and (3) a part of personal property, mineral rights oo 
and production: taxes, proportioned. according to the relation of the 


ae Government’s allotment of production . to each ompany S total a: 


ee pr ‘oduction in the field. . eB 
These rather complicated provisions reduce oe to two ae ie aeely 


- ; of. payments to be made to the Government. A royalty of 1/6 the 4 ; 


sales price of the gas attributed to the Government acreage was to 


be paid 4 in any event. Tn addition, . the Government was to receive 7 ta. ge 

’ one-half of the cumulative “profits” from the sale of the gas at- = 
- tributed to the Government lands to the extent: that they exceeded = > 

_ the royalty payments. ‘The “profits” were the gross: proceeds at- ~ 


-. tributable to the Government parcels less (a) $25,000 over the life . : 


7 of the agreement,: (0) $100 a month, and (¢) a proportionate part . 


of property and production. taxes; the $25,000 was supposed to be — none 


~ one- -half the cost. of drilling .a well and the $100 the monthly opera-. . . 2 
tion and maintenance cost of one well. For the 20-year life of the ~~ 
agreement; then, the expenses attributable to the Government in - 


a 2 the determination of ‘net profits amounts to a. proportionate part of: - 7 
the taxes plus the expenses of roughly two-thirds of a well in each — 


eos agreement, on the basis of the cost estimates reflected by the contract. a - 
‘These terms seemed to the Department to be as:good or better than 


. any likely to be obtained from leasing its parcels during the probable | . fine 


: - 20- yéar term of the agreements, and to be free of the other objections 
. to disposition by lease. Accordingly, the final proposals of the com- __ 
"panies were accepted, and the agreements executed. on behalf OP's 


; - ‘the Government by the Assistant Secretary on September i, 1942. ek oat 
- ' However, by their terms the effective date of the aaa was ~ a 


~ July 1, 1942. 


The foregoing discussion has not covered ‘that portion. of jhe - : pi 


. - lands transferred by the Executive order which’are not considered — 


= = by. the Geological Survey to be within the producing limits of the — . 
field. Lands in this category are included in applications 034526, 


034583 and. 034767 of Joseph Addison Sawyer; Dwight L. Sawyer ; 


and. Richard Davies Sawyer, respectively. The-order directs the — 7 


7 Secretary to “take such action as may be necessary to. protect the ; | 


State 
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ee and proper. 


! United States from loss on. acorn of drainage or thpedianed seein = 


Ee age of oil and gas from such lands.” . Such. portion of. the lands © - 


- cannot. reasonably be considered subject to. drainage or threatened 


drainage. Hence, the Secretary is without authority to take any — 
| Bioieraye action. See 40 Op. Atty. Gen., No. 7, April 2, 1941. 
The ‘Sacramento 034767 application of Richard D. Sawyer de- 


; ‘scribed lands which were either (a) outside the estimated producing ~ 


to limits, or (b) covered by the ‘compensatory: agreements. With re- 


spect to the former, there was no authority to lease. And. as to : a 


_ the latter, the. application came too. late. .The agreements | were 
signed. by the Assistant Secretary on September | 17, 19425 the © 
application was filed October 26, 1942. | | 
In all the circumstances, the decors not to oe any of the War 
ss Department: lands covered by the Executive order were authorized : 


- om 7 


| | “The splicants have seed a number oi unsubstantiated and we yar 
are justified objections to. the compensatory. agreements. | 


(a) It is said that the agreements do not take into account the 7 


fact that Standard ‘has. been “stealing” or taking gas from Federal 46" 


_ lands, before July 1, 1942. . But under the established rule of capture, - 
- as- long as Standard was not drilling on or into Federal lands, and — 


there is no reason to believe that it: was, it was within its rights 


regardless of whether it was in fact draining gas deposits which 
' were under lands owned by the United States.2 Specific reference 
is made to alleged whipstocking or. directional dr illing of three wells — 


from Standard property out under Federal. lands, wells known. as _ ee 
State-1, 2 and 8. But in fact these wells have not been drilled one ste 


or into’ dans owned by the United States. 


(Bb) “The $50,000 allowed Standard Oil and nigra for ihe cost i 2 
of a well drilled for the purpose of stealing gas” is said. to be un- 
warranted. The chargeable item of $25, 000 in each. agreement is not 


identified with any particular well, but. represents one-half of the | 


= ‘approximate average cost of drilling a well in the field. It was _ 
“merely a convenient measure of expense properly attributable to 


~ the Government lands for the purpose of computing the 50 percent. 


of profits payment. As indicated above, there is no evidence of any A 


“stealing” of gas by drilling on or into Federal lands. — ore 
(c) The $100 chargeable against gross ee in each agreement 


4s criticized as too high. This item covers “cost of operating, main- 


| taining, cone out, qpeing, replacing eaip ments aecpenng 4 and 


. 13 Summers; Oi & Gas, secs. 62, 63. 


| 622) eee DWIGHT HUNTER REAY BP AL  ——s«B3 
see “tes * Loe a ae . September 10, 1948 : ct a it, to 


oe: redrilling one 5 well” 3 in the field. In the: light of cost: oe past opera o aS 


| - tions 1 in the field, this charge i is considered reasonable. 


(a) The applicants assert that. the “772.32 acres mentioned in ake. ie 


7 soiree of July. 1, 1942, does not include several large. pieces of) 
Federal lands whieh are very definitely being drained daily.” :The — 
Geological Survey reports that available evidence fails to disclose. any - 


. drainage loss from any of the Federal land covered by the Executive. _ 


~~ order which isnot included:in the.77 2. 32 acres described i in. the con- a 
- tracts. The only specific land which is not included i in the agreements 


and which it is asserted is being drained is Wood Island. But that ; - 
"island was patented by the United States to the State of California 


on July 26, 1872, by Sacramento Swamp Land Patent No. 1, without 


7 _ any oil or gas reservation. Apparently, the State thereafter conveyed a 


its title. - On August. 11,. 19438, we were. advised by. the War De- - ae 


_ partment. that the State again ‘acquired the island in fee. “for use 


Be by the United States in the Flood Control Plan of the Sacramento. 
River. The State of California did not: convey the title to Wood 


Island to the United States, but granted permission to the California — 


Debris Commission to dredge and remove Wood Island in accordance ©. _ 


_with said Flood Control Plan. At this time, Wood Island has been 
removed from the Sacramento River. No mineral ‘interests were 
- conveyed by the State of California to the United States.” | | 
— (e) It is sug geested that under the contracts, the Government. does 
not get its full return, because the companies withhold “at least 


41-26 percent. of the production on that 772.32 acres.” We do not a | 
know how the “41-24 percent” is computed. If the suggestion is 


based on the assumption that the Government should not share with © 


7 the companies in any form.the proceeds of the gas attributable to 


the Federal land, then’ the assumption is fallacious. Under the 


o system of allocation operative in the field, only those who control - 
‘a tract on which there is a well participate on a full proportionate ~~ 
acreage basis. But apart from. this, the only way to obtain the entire 


actual gas production of a given tract. is by drilling, which involves — 


substantial. initial and continuing expenses, as against which the _— 


~ Government here makes no cash investment and receives: substantial : 
| ‘returns. 13 i 


(f) ‘The ‘applets say that it ine acreage had an aut ‘up ee ; 
auction 0 on a a 1/6 Se basis on J july A, 1942, or ou “there would an 








“a 93 Por. the first year of - tie contracts, eadine June 30, 1948, after. charging off “he =, 


$25,000 drilling items and: the other chargeable expenses, the Government has’ Teceived 2% : 
from Standard - $63, 637. 01, from Amerada $59,215.57, a total of $122,852.58. Of. this. 
total, the minimum 1/6. royalty" payments amounted’ to $50,940. 87; the additional . 


- vee payments, +O 1 vie ? 1. In acess: years, the $80, 000° will not be a charee mle 


item... 


“ 
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| be some very veptiind bidding for it, with a ‘ine of ecole i 


oo dollars per each acre.” It is of course speculative whether this would : 


actually have been or be the case, particularly in view of the. diffi- 
_ culties facing a lessee of these lands. The leasing would have been 
a better bargain only if besides the 1/6 royalty, a bonus would, have 
been received which would exceed the “net profits” payments over 
the life of the contract. This, at best, is. not demonstr able, and 
the’ applicants do not so assert. 

(g) It is urged that “Exhibit A,” attached ie ‘tie contracts; Kis 
incorrectly dated September 10, 1940, which I claim was deliberately 


-. done to mislead the Departinent. ” The map referred to is dated 
o ‘September 10, 1940, and was submitted by the companies with their — 


, proposals of ‘April 2, 1942.. It was described by them as “a map 


~ which outlines the present limit of the estimated productive area.” ° a 


- The Geologiéal Survey. found the: estimated productive area so out- 


lined to be accurate. We fail therefore to understand ost how the. : F F 


Department was misled. .. °° | : 
(hk) The agreements, more particularly the provision ander aie 


a the Government agrees not to develop or permit others to develop : 
the lands ineluded in them, is charged to be “in contravention to by 
the will of Congress in the Mineral Leasing Act of 1920.” That’. 


statute, as we have shown; has been held by the Attorney General 7 

to be inapplicable to these lands.1# But even. if this were not the 
case, that act specifically permits a choice of either leasing or enter- me tare 
- ing into such agreements. (See footnote 6, supra.) , Oe : 
(i) The complaint is. made that the ‘Department was: asked to 


- classify this land at various times both before and after the promul- 


gation of the Executive order, and failed to do so. The answer 1s 
- that before then, the. Department had no power or function in rela- _ 


tion to the land; thereafter the Geological Survey did in fact deter-- 
mine which portion of the: land was within and which without the — 


producing limits of the field. 


(7) It is said that Standard and rere. were singled out and the 


agreements made with them, though there are other operators in the 
field. Standard ‘and Amerada, as we have shown, were the operators 
who, because of control of most of the participating acreage and of 
adja acent ape would be most directly affected by: drilling on Gov- 


| 14 Tt is ieue: ‘the agreements recite that ‘“‘the Steretary. of the Interior represents that 
he has the power and authority under the provisions of said Executive order,..and his 
" general administrative authority, including powers vested in him by the act of February 
. 25, 1920 * * * and other applicable acts of Congress, rules, regulations and orders, to ~ 
enter into: this agreement.” This provision was in the drafts submitted by the companies, 


~The reference to the. 1920. act was inadver tently retained. But in its. context itis Mean- 


ee ingless in fact, and, in view Or the Ateorney General's opinion, cane have no ) Significance" pee 


oes law... - 
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eee ‘ernment ieadee: - Consequently they were willing to pay eee ad 
= 2 tor agreements: not to drill or permit drilling. The other operators 
. .. were not ‘in that, position. In any event, the compensation payable toon 
~.. the Government under the agreements fixes the portion of the pro-. 
se duction of the entire field allocable to the Government land, by relat- 


ing: are ea a to all the participating ¢ ee ee 


“With Fespect! to Seni 032069, 034581, and 034767, the Saige eo. 
_ eant Richard D. Sawyer entered military service on ‘Ostobar 31,1948. 0.0. 
Tt is doubtful whether, as claimed, the Soldiers’ and Sailors’ Civil - oe 
—-.- Relief. Act of 1940. (act: of October 17, 1940, 54 Stat. 1178, amended . 
pg October 6, 1942, 56 Stat. 769, 50.U. S. C. sec. 510, et seg.) 1S applicable | 


in; the circumstances. The only section of conteai7able: relevance ‘is 


ae subsection 1 oF section 501 (50 U.S. C. sec. 561). which provides that 


“No right to any lands owned or ‘controlled by the United States ini- | 
tiated or acquired under any laws of the United States, including 


. the mining and mineral leasing laws, by any person prior. to entering. 
| > military service shall during the period: of such service be forfeited. 


or prejudiced by reason ‘of his absence from the land or his failure 
to perform any work or make any improvements { thereon. or ‘his failure | 
to do any other act required by or under such laws.” We are not aware 
of any right. of Richard D. Sawyer, which has been forfeited or 
_ prejudiced by his failure to do any act required by or under any. law 


. of the United States. - ‘However, this decision is, in any event, to. be. 


- without prejudice to any rien which Richard - D. Sawyer may ae : : 


under the Relief Act.” , 
_ ~The motions for there exercise of ths supervisory power “ot the Geers: ae 
tary are denied and the decisions of the: Commissioner and the Reg- 

ister affirmed, without prejudice however to such rights as Richard a 

Dz. Sawyer may, have under the Soldiers rand Sailors’ (Civil, Relief 


7 | “ ed 


ee ore or ne ‘So Ordered. 


a“ 


: " aammurry 0 OF INDIAN TRIBES FOR STATE TAXES IMPOSED D ON ae 


a ROYALTY RECEIVED FROM OIL AND GAS LEASES » 
= | ‘Opinion, September 20, 1948 | 


ao “Inpran oe cer acne AND GAS ‘[uaste —Rovarns—Uae: Nowuaken< | 


| ‘TRIBE OF: InplaAns—BiackreeT TRIBE OF INDIANS—-ACT OF Feprvary 28, : 
—1891—Acr or I May 29, 1924, aie a 7 | 


2 The act: of May, 29, 1924 (43 Stat. 244, 25. U. g, C. sec. 308), mad which Pee 


: oe the leases: in question were made, authorizes the taxation. by the States bg ae : 


if 
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| vee of the: ‘production of ‘oil and. ‘gas on "nallottea: ‘lands. in re respects the : 


“game as production on unrestricted lands and authorizes the Secretary of 


the Interior to cause the tax. assessed against royalty’ inter ests. to. be. paid. 


“The: Ute. Mountain and Blackfeet. Tribes - are liable for: the taxes levied ; 


against - their interests _ because all of the taxes sought to be ‘collected ae 


on. their nore interests are within the permissive act of Congress. Poe 


. Hanenr, Solicitor: 


~You [Secretary of che Interior] ine aieemited for my opinion he 


oe : question of the liability of the Ute Mountain and Blackfeet Tribes | 


of Indians for certain taxes imposed by the States of. New Mexico 


and Montana, respectively, on the tribes’ royalty interests in oil and 


gas mining es Both of these tribes receive royalty. from leases 


executed pursuant. to. section. 8 of the act. of February 28, 1891 (26 


. Stat. 795), as amended by the act of May 29, 1924 (43 Stat. 244, 25 

U.S.C. sec. 898), authorizing the leasing of unallotted Indian. lands 
for mining purposes. ‘The smondatary act ot sth 29, 1924, se 
provides that—_ - | 2. | 

: ” a the pr eduction. of oil and gas. ad other minerals on. each ined may - 
be fised by. the State in which said lands are located in all respects the same 
as production on unrestricted lands, and the Secretary of the Interior is 
authorized and directed to cause to be paid the tax go assessed against the -. 
royalty. interests ‘on said lands: Provided, however, That such- tax shall not - 


~ become a lien. or charge of any: kind or character against. the land or -the - 
property. of the See owner, | Bg: | | | 


~The question: for rida 18 ; whether ie permission grazited | 
by Congress for the taxation of the production of oil and gas extends 
- to the particular taxes which the States of New Mexico and Montana 
are attempting to collect from the royalty interests of the Indians. 
The State of New Mexico levies what i 1S. known as a severance tax ‘ 
on certain natural resource products, including oil and- gas, severed: 


- . from the goil of the State. . Such- tax is payable by the owner or pro- 7 


| . - portionately by the owners thereof at the time of severance.) The . : 
-~ rate of the tax on oil is two percent of the value thereof. 2 The taxis — 


= required : ‘to -be paid by those actually engaged in the operation of 


- severing. The reporting taxpayer is authorized to collect and with- 


hold out ofthe value of said products go severed the. ‘proportionate ' 


parts of the total tax due from:the respective owners of the severed - 

- sproguchs: at the time of the severance. Breas - 

ne 1 ‘Laws of New Mexico, 1937, ch. 108, sec. 1; see. Cae New Mexico Stat., 1941, ‘Ann, 

28ec, 2; 76-1302, | | Bo acs 
8 See, 6; 76-1806, 
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The act i provides: 


‘Every person actually ‘engaged in fies severing. of any of said products men- 7 
tioned herein from the soil or actually operating - the properties from . which 
said products are -severed under : contracts © or agreements requiring - ‘royalty 


- -_interest,. excess royalty, or working interest, either. in money or in kind, is _ 
hereby authorized, empowered, and required .to deduct from any amount due Le 


or from) anything due, the. amount. of tax herein levied before making such. 


payments ; Provided, however, . no, such deductions ‘shall . ‘be: made. from any et 


"amount or amounts. due the. United States of America or - the State_ of ‘New | 


ce. Mexico as royalty or rental ee ae ae 


‘The act further provides: 


~The payment of the severance tax levied by. due ee shall. bee in eadition: to 
7 and shall not affect the liability of the party or parties .so taxed for the pay- | 
ment of all state, county, municipal, district and - ‘special taxes. levied. upon» 


their. real estate and other corporeal property, including the emergency school . . 


tax, production, and. other special taxes. . -No- severance tax. shall be seve by 
any county or other political subdivision of the states 


Both the States. of N ew Mexico and Montana have i in , recent years te 


- set up administrative agencies for the regulation of oil and gas wells 


and both States levy a tax on oil produced i in‘addition to all other — | 


taxes for the purpose of meeting the. expense of such boards. Both: — 
States are attempting to collect these, taxes from the royalty. interests 
of the Indians. . | ) 


The State of New cute fees a tax of. one- cighth of one per ai 


-eent on the proceeds. of all oil and gas produced in the State except. 
royalties payable to the United States* or to the State.’ For the pur-__ 
- poses of this opinion I shall designate this tax as-“the oil conservation - 


fund tax.” The taxis. collected 3 im. the same manner as the severance 
ar tax 1s collected. 


The State of Montana levies what it ee a Pare ion and lideinge Z 
tax” of one-fourth of oné cent on every barrel of petroleum produced | 


inthe State. The producers are required to pay the tax on petroleum — | 
produced for themselves as well as for royalty holders and are tobe -- 


- reimbursed oe the royalty holders for the tax one on. their interests : oa 


. 4 S6c, Qs 16— i807. 
5 See, 15 ;: 76-1815. . . 7 
6 The. State. cannot be escuaiea to. have dntended to “include he ‘Indians’ enie 


= interests in the exemptions granted on royalty paid to the United States. in .this and . 


. in the severance tax act. See in this connection Laws of New Mexico, 1925, ch. 83, 


sec. 2, p. 126; sec. 76-1002, New. Mexico Statutes; 1941, Annotated, cwhere the’ State - 


7 legislature, in. ‘providing for an. operators’ net. proceeds tax, permits the deduction: of ty 
_ -royalties paid “to the United ‘States, or to any Indian tribe or podian pane wards ‘of the —— 
. United States, or the. State of New Mexico. : _ 


‘TLaws of New ee pBe8, ch. ‘72, sec. 25 sec, 69-231, New Mexico Statutes, 1941, a: 


: ‘Annotated.. 
ia 920594840 
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Sa thé s same manner as the producers are neiubureed for the. net pro- 2. 
ceeds tax paid: on crude petroleum produced for others.$ _ Ae ae 
In my opinion, all of these taxes are within the permissive act: CE. 


ee Congress and must be paid out of the royalty interests of the Indians. 


| The act. of May 99, 1924, supra, was considered by the Supreme 
a Court of Montana in the case of British-American Oil Producing - 
| - Company v. Board of Equalization, et al., 54 P. (2d). 129. There the 
- oil company, the owner of a producing ‘oil and gas lease on lands 
within the Blackfeet Indian Reservation, sought to enjoin the State 
Board of Equalization from collecting the Montana “corporation — 
“license tax,” the “operators” nee proceeds tax,” an oil producers’ license © 
tax termed by the court a “gross production tax,” and the “royalty 

owners’ net proceeds tax” all arising out of the production and re-| 


ie . covery of oil from the leased Jands. The Blackfeet Tribe intervened, 


alleging that by reason of certain treaties and acts of Congress the — 
~-Jands embraced within its reservation. were tax exempt and that’ the- 


= oil produced from the tax-exempt lands and the royalty derived. from 


the production of oil were likewise exempt from taxation. | 
‘The Montana Supreme Court and the United States Supreme Court 
on appeal? ruled that’ all of these taxes fell within the permission given — 
by the act of 1924° The taxes. under consideration. must like--. 
wise be held to be within that permission. ‘The language of the statute 
is that, the “production of oil and gas and other minerals * * * may 


: -be taxed by the State in which said lands are located in all respects - 


the same as production on unrestricted lands.” » All that. is essential’ 
to the validity of the tax under this broad language is that the tax 
be one on mineral production and that it be exacted from production 
on unrestricted lands. .' The taxes under consideration meet pee of 
these requirements. i | | 
My attention has been called to the fact that the Office of Indian - 
- Affairs at one time authorized the payment of the Blackfeet Tribe’s . 


proportionate share of the Montana “privilege and license tax” but. 


that the Department has recently refused to authorize the payment — 
of this tax as well as “the oil conservation fund tax” levied by the 
State of New Mexico. Such. refusal was based on the premise that 


3 Laws of Montana, 1937, ch, 123, sec. ; Revised Codes of Montana, 1935, vol. 2, 
- 1939. pocket Part, sec. 3554, 14. . 
9299 U. 8. 159. oe | 
. 2° Both courts assumed, ‘under the then peevailing rule laid down. in Cnootal: 0. & Culp 
RR. Co. v. Harrison, 285 U:-8..292; Indian Territory Co. v. Oklahoma, 240 U. §. 522; 
and’ Jaybird Mining. Co. v. Weir, O71 U. S. 609, that even a Jessee’s interest in oil pro- | 
duced from restricted Indian lands could not be taxed without the consent of Congress. 


-, . While that rule has now been renounced (H elvering V. Mountain Producers Corporation, 
-" 803 - U. S..376), so that the State is free to tax a lessee’s interest without congressional » 
- econsent,. the renunciation of this rule does not detract. in any way from. the validity of | 


the interpretation given by. the courts in this case to the 1924 act so far. as it affects _ 
the ada et the Indians’ dale interests. : 


aes, a LIABILITY OF INDIAN TRIBES FOR STATE TAxmsS 39 
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eo ies até of ‘Nag 29, 1994, ‘SUpray, authorized the levy Ae a, gross. pro: 


duction tax only and that any other tax levied by the States was. 
_ unauthorized. Oklahoma ex rel. Oklahoma Tax Commission, et al. 
vy. Barnsdall Refineries, Inc., et al., 296 U. S. 521, was relied on to 
support this position, There the ‘Saori Court had under con- 
‘sideration a much moré. limited assent by Congress to the taxation. 
of the Indiaris’ royalty interests. Congress had authorized the State 
of Oklahoma to levy a gross production tax on all oil produced. in 
Osage County, Oklahoma, and the Secretary of the. Interior was 
authorized to pay such gross production tax in lieu of all other State 
and county taxes levied on the production of oil and gas as provided 


by the State law. The Secretary. was also authorized to pay an - 


i additional | sum of one percent of the amount received by the Osage 
Tribe. of Indians as royalties from. the production of oil and gas, 
such sum to be used by Osage County for the construction and main= | 
~ tenance of roads and bridges in the county 9 : 
~The State of Oklahoma thereafter enacted a law einai a _ 
a tax of one-eighth of a cent per barrel-on oil produced in the State. — 
The question before the court was whether that tax, when applied a 


= = tovoil produced | by lessees” on Jands of the Osage Tribe of Indians, 9 
— was within the congressional consent. The court: held: - 


| ‘Congress, in. yemoying the tax. immunity, thus had in ‘contemplation the. 
4 -particular. tax then. on the. statute. books of Oklahoma, sthen and ever since 


—_ described as. a gross. production tax, the. benefits of . which would inure. to. 
— Indians in Osage County by. the distribution of a part of the tax to that county: 


"The section. bears: its own evidence of ‘the intention that the. waiver of tax | 


| immunity~ ‘of the pr oduction of oil from - ‘Indian lands was to be. limited. toa 
tax. having these: ‘characteristics. . “The tax is described. as a gIoss. production 7 
tax. . It is to. be. “paid and distributed, and in lieu of all other state and. 
a county taxes levied upon the production - of oil. and- gas as provided by . the 
laws of Oklahoma, * * *.”. The reference must be taken to be to the laws 
then in effect, unless we are to indulge the improbable assumption that the. 
state was to .be left free to dispense with: the requirement that the tax per-: 
mitted was to be in Hew of all. other taxes. 
a a re eo oe ee, ee WS he 
The Supreme Court. of Oklahoma emphasized the fact that the Yq of a cent 
per barrel - tax, ‘denominated : by. the statute an “excise,” is an.excise tax dis- 
tinguishable from a: property tax in lieu of ‘which the gross production. tax 
As levied, and different from the gross production tax in its temporary char- 
-atter and the method of its computation and distribution, and so concluded that 
it is not. a tax contemplated. by the congressional consent. Construing that 
~eonsent with the strictness appropriate to the interpretation of a waiver. of 
“a defined tax immunity of ne sovereign. we think the conclusion. of the state 
| court was right. - es, . | a 7 | 


ow Section 5 of the Act of March : 3; 1921. (as Stat. 1249, 4250). 


BAN. ‘DECISIONS OF esi Sennen Ge THO INTERIOR [681.D. 


That. decision. spn ms relied : wpoii as authority for etiam to. , 7 


pay taxes levied by other States under the authorization contained. - 


in the act of May 99,1924. There the tax authorized to be collected 


was named—a, gross production tax—and was to be in lieu of all = 


other taxes. In the 1924 act neither of these limitations. appears. 
At the time the act of May 29, 1924, was. under consideration by 

the House of Representatives the question was raised as to the situa- 

_ tion ‘with respect to taxation. The statement was made that 

since Congress had recently passed two acts requiring the Quapaw 


Indians! and the Osage Indians"® to pay the gross production tax =. 


to the State it was ‘thought only fair, inasmuch as that same kind 
of taxation was going to be extended, perhaps, into various States,” 


. that the gross production tax should go to the upbuilding of the — 
State. The. ‘statement was also made that the bill under consideration. - 


gave the State the same kind of tax as was given under the Osage 


. ~“act.1* It is significant to note, however, that the wording of the two 


sections is materially different. The wording of the Quapaw act 


referred to in the debate -is identical with the 1924 act. ‘It must be 


- assumed that had Congress intended to limit the right of the States 


_. to a tax on the gross production, in lieu of all other taxes, as was > | 
done in the Osage act, Congress would have chosen the words of that +2 


act, rather than the broader words of the Quapaw act. 
_ My conclusion is that the States of. New Mexico aad Montana, 


in seeking to impose the taxes under consideration, plainly come 


- within the permission given by the act of May 29, 1924. This con- 
clusion makes it. unnecessary, of course, to decide whether such taxes 
could be validly ‘assessed and collected by the States in the absence — 
of congressional ‘consent. coer Oklahoma Taw Commission ve, 
| United States, 319. U. 8. ee | 7 7 7 


— | : 
Oscar EL. Crapman, 
— aS srstary. | 


LYDIA BELLE LUHMAN » aos 
Decided. September 30, 1943 | 


‘Oris’ Avriorizep TO ADMINISTER Oartets IN Pusric. ee Caste —Bxrmvt Ste § 


 .0OF THE J URISDICTIONAL | RESTRICTION. IMPOSED BY. Rev. Srar. as 2294 AS 
: AMENDED: AND ‘CIRCULAR 884 or SEPTEMBER 8, 1926. - eng 
- See. 210.1, Code of. Federal Regulations, Title. 48, drawn from. Cire... B84 - e 
of September. 3, 1926, “imposing a jurisdictional limitation on 1 officers author- 7 


8 2 Section 26 of the act of March 3; 1921. (41 Stat: 1295, 1249). 
13 Section 5 of the act of March 3, 1921 (44 Stat. 1249, 1250). 
14 65 cone: a eee? (1924). se 


oe ed 
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| zed: to saminister. oaths in. all public land cases in both the United States Le 
3 proper.and Alaska -is- without authority : ‘from Rev. Stat. sec, 2294, which — 
' .°. it implements, and. is pevmpanls “with. the statute controlling Buble = at 


- lands in Alaska.*# 9 = = i — 
_ Rev. Stat. see. 2294, as amended, limits the jurisdictional restriction ‘which 3, 
it imposes: to: ‘proceedings under five laws. only, © . 


An applicant for Alaska ‘public: Jands” may make oath before any + qualt- os 


Ps fied officer in the United States or. in Alaska. 


: “Execurion Or ‘OaTHs ‘UNpER LAWS NOT SPECIFIED BY Reve ‘Sram. ‘Su0. 2294— 
‘Five-Acre. Act SieNT—REGULATIONS, | ; 


In cases arising under. public land- Jaws. other : than. those ‘specified in Rev. a 
‘Stat. sec. 2294, ‘the execution. of oaths is. ‘controlled. by the terms of those. . 
other statutes: or, if may be silent, bY. the Secretary's regulations there- . 

under. | | | | 


| Where an Illinois citizen: oe tee fon a small tract in ysomine for summer -< 

vacation purposes under the act of Juné 1, 1938 (52 Stat. 609, 43 U. SO. 
‘sec. 6824), she is not required by the statute to go to Wyoming to make 

_ oath to. her application ‘before..a qualified: Wyoming officer but under the 


regulations may go before any other officer in the United States: who is. :°* 


qualified to administer oaths. 
-Ciarman, Assistant Secretary: 


- Lydia Belle Luhman of Garden Prairie. Illinois, has sobeled from 
the decision of the Commissioner of the General bend Office of March. 
97, 1948, holding for rejection her application, Cheyenne, 065016, to _ 
‘purchase certain Wyoming land under the Five-Acre Act of June 1, 
1938 (52 Stat. 609, 43 U. S. C. sec. 6822). The land sought, destribed - 
. by metes and bounds, is situate in Sec. 7 of T. 32 N., R. 79 W., 6th 
_P. M.,, Wyoming. On May 12, 1941, it was classified by the Secretary 
and opened for leasing as a ahi health, convalescent or recreational 
site. On the supplemental plat, accepted on May 26, 1942, it appears” 
as lot 21.of Tract 48 and contains 4. 72 acres. Appellant wishes to 
use this tract as a cabin site for summer vacations. . 

‘The Commissioner held the application for rej ection. He aaa 
out that the present policy of the Department is to lease rather than 
_ sell tracts under this law; that a lease may be renewed and that a 
lessee may have a preference right to buy the leased land should the 
‘Secretary later decide to sell the land. The Commissioner therefore 


gave applicant leave to file, in accordance with the governing regula- °°. 


| tions, an: application, to lease, not purchase. He also stated that. it. ae | 
had bn sworn. to before a notary public in the State of Lllinois in- 


» stead of before. a qualified officer in: the State of Wyoming : as required — 


by” the Code of Federal. Regulations ee CFR 210. s and d therefore. . ae 


i . could not be accepted. 


¢ Sec. 210. 1 has been: approprlately revised aby. Cire, 1879 approved z une 18, 1944, 7 


_ 
™, 


one 
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a A iia of May, 3, 1943, t cddescee to the Comme one by. appli: > 
‘cant’s attorney, Edward E. Murane of Casper, Wyoming, has. been — 
treated as an appeal. The attorney had inquired of the register 
- whether he would be authorized to file application for his client under 
‘a power of attorney from her. This question the register did not — 
answer but gave. applicant. 30 days in which to communicate with- 


- the General Land Office onthe matter. The attorney considers'it | | 


unreasonable that an applicant desiring a small tract of land for a_ 
‘summer residence. only should be required. to travel from Illinois to” 


- Wyoming simply to make oath to her application before a, Wyoming 7 : . 


officer qualified to administer oaths. He argues in effect that in this. | 
period of national emergency when the Government i is making every 


. effort. to curtail public travel it would be contrary to the public i in- 


terest to require the applicant to take this trip to make an oath which: 


she could. make before a notary public ij in her home town if the regu- 
lations were reasonable and practical. : He suggests that if the Code 


of Federal Regulations does not permit waiver of the requirement the. 


Seoretary be requested | to exercise ‘his supervisory authority and — 


waive it. | 
The regulation: Stiad: 43 OF R 210. i is entitled, “Officers Aethedized | 


to Administer Oaths In Public Land Cases” and its relevant Dro: | 
- visions are as follows: . ? | a 
“Section 210.1 Officers qualified; apidavit and certificate of official character 
required im certain cases. . Under authority of Section 2294, Revised Statutes, — 
as amended by ‘the Acts of March 11, 1902 (32 Stat. 63); March. 4, 1904: (33 


‘Stat. 59), and February 28, 1928 (42 Stat. 1281: 43 U. &. C.: 254), and as 
supplemented ‘py the Acts of May 17, 1926 (44. Stat, 55S; 43 U. S. C. 75a) 


- and July 3,-1926 (44 Stat. 8830; 5 U. S.-C, 92a), oaths in public land cases may 


be executed before the register or the acting. register of the United States Land 
Office and, in Alaska, before the receiver (where there is a receiver), or before 
a United States Commissioner, or a notary public, or before a judge :or clerk 
or prothonotary of a court of record, or the deputy of such clerk or: prothono- | 
_ tary, or before a magistrate authorized by the laws of the State, District, or. 
Territory of the. United. States to administer oaths, in the county, parish, or 
land -district..in which the land: lies, or before any officer of the classes men- 
tioned who resides. nearer or .more accessible to the . land, although he’ may 
reside outside of the county and land district. in which the land is situated. 


. 7 are je eee ae Re Be ee - # a 
. Except as to the register or the acting register, the official character of any 7 
- officer not using a. seal of office must be certified to under seal by ‘the ‘clerk | | 

of court having the record of his. appointment, and qualifications. [Cire, 884, 

Sept. 3, 1926, O1 L. DD, 573] | pant a Ve a Ok, | 


. . From this language it is melee figs ley numerous ‘cater ories of a, 
| ofieas may administer oaths hereunder not all members of: those — 
. ~olasses may | do S0,. Those who onl are limited to those who by law 


Coie Re rae a0 e BELLE LUHMAN oe Oa BAB 
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oe 2 are akon ea) 10; fundtion 3 in‘ the land disece or. “the! ae where 


_ the land concerned lies. ° According to the section’s title and the use _ 


of the gener al comprehensive term “oaths in public. land cases,” this e | 
~ limitation appears to obtain in a7 public land cases ‘not only 3 in the 


-- United: States proper but in Alaska as well. Yet such general appli- 


i cation. of the restriction to public lands in the United States proper ao : 


. finds: no authorization in Rev. Stat. sec. 2294, to which this regula- : 
oo tion looks, for authority, and it is incompatible with sa statute which 7 


controls as to public lands i in Alaska. | 
As regards: ‘Alaska, any officer in the Udi: ‘Sinise: outside: of 
“Alaska. who is authorized by law to.administer an oath may admin-- 


a ister an oath to an applicant. for entry of Alaska lands. For section disy, 
10 of the act of May 14, 1898 (80 Stat. 409, 418; 48. Ce S. Cc. sec. eee _ 
“f —— in part AS follows: 


All affidavits, testimony, proofs, and ‘other ] papers s provided | for — tiie pro- Ba 
w visions of. this chapter concerning public lands, or by’ any. departmental - Ors © 
Ps Executive reg culation thereunder; by depositions or otherwise, under commission _ 
o from the ‘register of the Jand- Office,. which may have been or may hereafter an 
_. be taken and sworn to anywhere in the United States, before any court, judge, — : 


or. ‘other ‘officer authorized by law, to. administer an oath, shall be admitted 
in evidence as if taken before the’ register. of the proper local jJand office. to 


As regards. lands in the United States: outside of ‘Alaska. the. limita- | 


| tion, far from obtaining in dd public land cases, can affect only those ; i 
cases specified ; in the statute which this regulation implements. That —s 


statute is section 2294, Revised. Statutes,. as amended or supplemented. - 
by the acts cited:in section 210. 1. It limits itself to. the execution: of 


“proofs, affidavits and oaths required of applicants and entrymen . . 
under five laws-only, namely, the homestead, preemption, timber- 


~ culture, desert land; and timber and stone acts. Of these, the pre- 
emption and timber. culture acts have’ been repealed. Hence today 


= only homestead, desert: land and: timber and stone cases fall under : 


this section of the code and its limitation. As entitled and codified in’. 


43 CFR 210.1 the regulation implementing : section 2206 should there- : 7 


fore be revised. - 


In cases arising hdor pubic reek laws. Adiok than ioe specified os 


in section 2294 the execution. of oaths is controlled. by the terms of — 


~-thése other statutes or, if the statutes: be silent on the point, by the ~ 


: regulations prescribed: by the Secretary. thereunder. © For example, 


+ the verification of certain affidavits affecting mineral lands is con- : i’ 
- trolled a section. 2335, Revised Statutes. = oe mm 1 the matter of ee 


add 


Et : 2 See Generat Land Office ae atelettols ry, June 8, 1898, vegaiding this act, 27 A oF D.. 248, - 
par. 6, p. 249; 260.. See: also. 43 CFR 81.2. 9° a es pea G, Be" 
oe # Act of f May 10, 1872 eu Stat. 95; 30 U. Ss. Cs. “sec. 40). 


oe _ DIRCISIONS OF THE DEPARTMENT OF THE INTERIOR “188 ae 


- vil suds gas 5 pr “ogpecting pedi hd leaden the a regulations . of t May cs 

7, 1986, "prescribed for the administration of those sections of the — 
leasing’ act of February 25, 1920 (41 Stat. 437), which weré amended 
by the act of August oA 1935 (49 Stat. 674), require an application 


gs -for.an oil and gas lease tg be under oath but even permit. it to be made - - 
by the applicant’ s attorney in ‘fact. In that. case the power of at- 


. im torney and the applicant’s own affidavit as to. his citizenship. and. 
“holdings must be attached. But there is no requirement that the oath — 


be madebefore an. officer in the land district or in the county where | oo 
the. lands to be leased Mey or before a aly outside officer authorized to 
~ function therein. | oe _ 
_ .- As for the. Five-Acre. Act, the statute itself nace no provision as 
Te a EO the execution of the application. thereunder, thus: leaving to the 


Secretary prescription of the requirements to be met. The approved 


wee ‘regulations i in both Circular 1470 and Circular 14702 have pee. ta 


in footnote, p 13, par. 9 as follows: — 
9. The application must be executed Sala oe oath, Tt aa oe to eo 


before the register or the. acting register of the proper ‘district land-office _-- - 


or before any: other officer qualified - to administer oaths. Except as to the 
‘register, or the acting register, the official character. of any officer not using . 
a seal of office: must be certified to under the seal of the clerk of court having 
. the record ‘of his appointment and. qualacanons, aa the orig ginal applica- 


- tion need be sworn to. 


: This makes. an. oath obligatory bute gives the applicant a, choices as. to _ 
the officer before whom he will swear to his application. He may go 
before the régister of the “proper district land oifice,” which is the 


~~ Jand office of the district where the land lies, or he may go before any ~ 


other officer. at all, anywhere, who is qualified to administer oaths. 


a Grammatically, the Inmiting: prepositional | phrase.“of the proper 
district land office” modifies. only. the substantive term “the register __ 


or the acting register.” It is not to be implied as modifying the _ 


term “any other officer”.as well. Had the regulation been intended to a 


apply the limitation of place to that officer also, the phrase would 
- have had to contain some locative word,-in that case reading perhaps . 
“or before any other officer therein: qualified to administer oaths.” 
But no such locative word does appear : and ae 1s No puunerity: for 


7 importing any into the text. 7 : 
‘It is also to be noted that had it aati spishded: i eee dis ae as 


of a down in section 9994 for homestead, desert land and timber and 
stone cases, the regulation. would have had to provide also for an oath 
to ‘be taken eye nearest or. ips wpcmaerce qualified to a“ 


“a Cire. 1886, par. 10, p. 5. See also 30°U. 8. C. eC MOORE y 4 cup dls , 2 te 


= # See Edwina S. Elliott, 560 DL 
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function rete che ace lies even. though ‘cue officer might teside : : a er 


ina different. ‘land district. of county. But, again, there is no such. 


r - provision. In consequence, it can. only be concluded that the regula- _—— 
_ tion was not intended to adopt: either in whole or in part the limita- 


tion contemplated by section 2294 but was meant to give to applicants Ons 


the choice. which its language as. it stands purports to describe. 


Nor does the Department see any reason. why the regulation under” 


- the Five- Acre Act. should follow ‘or adopt the rule prescribed by. 


section 2294, To accord. the. option described in nowise contravenes ~ | 


the statute. It does not interfere with good. administration. ~More-- 


“2 over, It. accommodates | applicants. and there is good precedent. for 

_ that. It is not to be forgotten that under the original homestead’ 
aoa of May 20, 1862 (12 Stat. 392), the convenience of applicants - 
was: not. consulted and authority to administer oaths to them was — 


7 reposed i in but. one officer, the register of the appropriate land dis- * 


trict. It was early seen however that this narrow rule inflicted - : 


7 - considerable hardship upon settlers in. undeveloped country. Tt was 


for their benefit primarily that the authority to administer. oaths ot ee 
was extended by successive statutes to. more and more classes‘ of. 
- officers who. might be. more easily reached than the register. . As the 


first? of these statutes ‘puts it, the affidavit might be made before the - Cem ee 


. _clerk-of the court for the county in- which the applicant wasanactual | 
| resident: when he could show that certain facts as to a bona fide set- 


tlement obtained and that he was prevented from personal. attendance 


at the district land fies by distance, Ody: es or other rg 00e 7 


oe CaUSE. 6: 


In. ihe: aneGuik case he: Departnent finds ta 43, OFR 210. 1 is 


a inapplicable; that the regulation quoted from Circular: No. 1470a 
. controls. here, quite: properly making no requirement that applicant ~ 
- swear to her affidavit 3 in. Wyoming; ‘and that appellant 1s entitled to. = | 
make such oath as may be required i in-the premises before a notary. 
public of established authority in any. State in the Union. Accord- 


ae er MOS the. Commissioner’s decision. that appellant’s application. was 


not properly executed is reversed. But the Department supports the | 


-. Commissioner’s| position that the site at present is open to lease not. 
purchase. The Department therefore rejects the instant coca 


_ with leave to Pee to apply ts for a. pone. of the site in question. © 


So Ordered. 


- 6 Act ‘of March 21, 1864 (13 Stat, 35). 


.- + S8Section 2204, Revised Statutes (1878). 
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"Decided October 25, 1943 - 7 eee Se 


OIL AND Gas ‘Lmasns—Drgcovery - or New Fumcp—Rovanry Onzicarions or 
Lnssuns—Acr or DEcEMBER, 24, 1942. vee 4 es fe ge oe EC 


| The eyclopeny of a. well from. which gets was sustained production of ee 
oil from and after October 25, 1942, does not entitle the. ‘lessees on whose at 


leased. land the well. was developed to. the benefits of the act of: December 
24, 1942, which offers a bounty: in the form of a royalty. rate of 12% per | 
cent for. BE ee resulting in. the aeons OF a. new field or “epost. ae 


ila tone. Consteuerton—Rerrosenortve. Errecr OF. Searore—Tr. OF THE 
KEFECTIVENESS. OF A STATUTE. | . _ a 


< 


7 | 7 | s 
In the. ‘absence of. an unequivocal ¢ ‘expression of the legislative intent that . 
- statute shall oper ate retrospectively its operanon is Divsneceye only. 


. SraTuroRy Consrrucrion—Rerrosrrcrive Exrrct OF Srarure—Mmanine OF Pro- 
VISION THAT: STATUTE SHALL BE EFYECTIVE. “DURING THe Prriop OF THI 
_Nariowan EMErguncy PROCLAIMED BY THE PReswenr May oT. 1941. 7 


| ‘The provision. in the. act of December (24, 1942, that it. shall be ‘effective 

. “during the period of the national emer gency ‘proclaimed by the President 

“May me 1941, is not an ‘unequivocal expression of the legislative intent 
that ae statute shall. be. effective from and. after May Ale 1941. 


STATUTORY, Consimveriox—Ruxmer Starure. 


‘The rule that a. relief” statute should ae liberaily construed to include all 
those whom it was intended to benefit has no application to the act of . 
iy December 24, 1942, which offers a bounty in the form of a-reduced royalty 
rate for oil. and. gas prospecting on the. “public domain ‘resulting in 
oa, the discovery of a new field or deposit. Persons who do not discover oil _ 
 as.a. result of: prospecting which would not have been done except for ~ 


. the reward offered by the act of December 24, 1942, are not entitled to 


its nenents. 


isoopeae OF. Ne: Om, Freo—Toce Or Drscoveny—Enenor OF ‘Proovorion or 
Om Prior to ALLEGED- DiscovERY Dats.’ wo oe 


: The development. of a well which produced ap average of 296 paerels of oll 


and 328 barrels of water per day from and after October 25, ‘1942, cannot 


be regar ded as a discovery of a new oil ae after December 24, 1042. te 


| Carman, Assistant Seoretary . : a3 Ba a be: a 


The: unit operator and the lessees of eeriain danas: in ‘Lapaunie. 
Gate. Wyoming, within an area included in the approved unit — 
plan of development for the Horse Creek Anticline Area have ap- 
7 -pealed from the decision of the Commissioner of the General Land 
~ Office of May 22, 1943, denying their petition for determination that 


a discovery of a new oil and gas field has been made which. entitles . - 


- them to me benefits of the act of December 24, 1942. 


oe ae e oO aie BE ‘SALTGAVER YT AL. cine, AT 
a eS Se : October 25, 1948. _ eS 


| The four ie held by appellants were. issued on eres 1, “1949, = 
| and. November 1, 1942. On January 8, 1948, all or a portion of the .. 
land covered by each of these leases: was included in the Horse. 
Creek Anticline Area. and: the General Petroleum Corporation. of 


Ee California was approved ‘as the unit. operator. In September and— 
October 1942, a producing well was developed. on the land covered 
_ by the Saltgaver lease. On J anuary 22, 1943, the lessees and the . 


co unit operator filed their petition, requesting the Secretary of the’ | 
Interior to determine that a new oil and gas field and. deposit em- . 


bracing all the lands. within the unit area described as the Horse 


~ Creek Anticline Area has been discovered and that from and after 3 


* October 25, 1942, the royalty on the oil production under each of 
- the leases shall be at a flat rate of 1214. percent in accordance. with = 
the provisions of the act of December 24, 1942 (56 Stat. 1080). 

In his decision of May 22, 1943, the Commissioner denied the pay 
tion on the ground that: the act of December 24, 1942, is applicable 
only to discoveries made after its enactment. ‘This appeal raises 


_ only the question of the date of the effectiveness of the statute. 


The act of December 94., 1942, entitled “An. ‘Act To encourage the. 
discovery of oil and gas. on the public domain during the continuance 
of the present war,’ ’ provides: ' 7 3 é 
| That, during the per ‘tod. of the sntionals emergency pr elena: by ‘he. Presi- 


dent May a, 1941 (Proclamation Numbered 2487), upon a determination. by 
- the Secr etary of the Interior that.a new oil or gas field or deposit has been 


ae discovered by virtue of a well or wells drilled. within: the boundaries of any — 
oe lease issued pur suant to the provisions of the Act, approved Febr uary O5, 1920, 


7 from the lease. - 


as amended (U. S, CG. title 80, sees. 181-263),. the royalty obligation - of the 
lessee who drills such well or wells to the United States as to’such new deposit . 

‘Shall be. limited for a period of ten years following the date of such discovery | 
_ toa flat rate of 124% per. centum in amount or value of all on or gas pr oduced 


F 


2 is 8. matter of common Inowledge that i in 1949, serious concern. ae 


was felt for the consequences of the greatly increased oil production 
demanded by. the war program of the United States. In seeking to 


augment the sources of oi] in order to prevent: depletion of existing 1 ee 
sources through overproduction, Congr ess adopted the policy of en- = 
-couraging exploration on the public. domain and, to. accomplish that 


_ end, enacted the act of December 24, 1942, which offers a bounty for. 


F oa discoveries of new fields or deposits of oil and gas. on the public ots 


domain i in the form of a lower royalty rate. | 
In urging that the act: of- December 24., 1942, was oie to oper-. 


. fais retrospectively so that it is applicable to the discovery of October. ~ 
on 1942, eae do not ae ine well- established. rule that ‘ae. 
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statute cannot a nee to operate rere aniees the. legis- | 


_.. lative intention to that effect is unequivocally expressed. Brewster v. — 
Gage, 280 U. 8: 327, 387; Miller v. United States, 294-U. 8, 435, 4389. 
_ They contend, hove that the phrase, is@umine the period of the 

national - emergency proclaimed by the President May 27, 1941,” - 


contained in this statute can be interpreted only as a legislative 


direction that the privilege of paying the lower royalty rate shall be 


- extended to the lessees of lands upon which. new- discoveries have 
been made at any. time since May 27, 1941. — es a 


There is, in fact, no express direction in the statute: which ie 
when it shall become effective. “Likewise, there is no designation Of: 4 
oan: date when it shall cease to be effective. It is obvious, however, 


- from: its terms that the statute was intended to fenaisats with the 


| period of the national emergency. | In indicating that its effective- 


_ ness should end with the end of the national emergency it was both 


natural and. necessary to refer to the. Presidential proclamation that 


gave the existent emergency a legal status. In doing so, it was nec- 
- essary to identify the proclamation by its date and number. Thus 


it is reasonable to suppose that in referring to the proclamation as’ 


it did that Congress did not intend that the privilege extended by - 
the statute should apply from the date of the proclamation, but that 
‘it should apply to all néw leases issued by the Department after the 
effective date of the act and until such time as the existence of a 
national emergency is no longer recognized. er er hae 
This interpretation is at least as plausible as the interpretation oe 
suggested by appellants. Because the statute is subject to such inter- ' 


pretation it is clear that there is no unequivocal expression of the’ 


” legislative intention that it shall operate retrospectively. A statute — 
is not retroactive merely because it draws upon antecedent. facts for 
_- its operation. Cow v. Hart, 260 U. S. 497, 485; Reynolds v. United 

7 States, 292 U.S. 443, 449; Lew v. ‘Fidelity & Devons Co., of Mary-— 


7 land, 292 U. S, 559, ou; Russell v. United States, 278 U. S. 181, 187, 


188. | 
| " Appellants’ also ca that - beau Santitor O'Mahoney. ‘bt és 
Wyoming i is the author of the act-of December 94, 1949, his letter to 
the Secretary of the Interior pleading for a retrospective operation 


ig evidence that the act was intended to authorize such operation. 


The principle of statutory construction implicit in this contention — | 
might: be conceded without altering the position, of the Department, : 


~ + since the bill actually enacted is.a substitute for Senator O’Mahoney’s | _ 
___ bill which was offered by: the Secretary of the Interior (H. Rept. | 


2780, 77th Cong., 2nd sess.), and was drafted in this Departinent. The 


* ; va cic S letter of May 3, 1943, in answer to ‘Senator: ‘O'Mahoney, 


_ 


- — ‘ fu pa, Sor SALTGAVER ET AL, ~ eee aug bag, Be 
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F ae Mies ‘applicable, ‘departmental regulations Somer on a 


same. date. (8.F. R. 6141), both of which adopted the construction - . he 
~ _.. opposite to that urged by the appellants, are thus, under appellants’ 


_. theory of. statutory construction, cogent: evidence of one: ed ie of : | 


-_- the statute. 


| In his letter of May 8, 1943, ‘the Sechotary: i omed: ‘Sisson _ 

| O'Mahoney that the Department. was clearly of the opinion that the - 
- act could not be construed as. retrospective in effect. . _ i 

 Subparagraph 2 of section 192.56b of the regulations states: 


The Act. ‘does not. apply to discoveries | ‘made prior to its” enactment or to 4 : "= 


ee discoveries on leases carrying a moyen. of less than Re percent. 


| Appellants also contend char hanade the statute isa relief statute | 


- it should be liberally construed. to benefit all-those to whom it is. — as 
applicable. It is clear, however, that the statute in question is not 


- a relief statute. ~ It is hee the offer of a reward for oil prospecting © 
on the public. domain which results in the discovery of additional 
~ sources of the national oil supply. It was intended to encourage: 
_ extensive prospecting in-regions of the public domain where oil and — 
gas are not known to exist and offered the lower royalty rate on new 
' discoveries in such regions as an incentive for such prospecting. The — 
report of the Senate Committee’ on Public Lands and Surveys (Se: 
. Rept. 1652, Vth. Cong., 2nd sess.) states. specifically : “Tt 1s purely 3 
designed to be an encouragetnent for wildcatting. ie | 
Because the result of this act is a temporary reversal of the frmiy 


established conservation policy of the Department’ and a reduction in - - 


.the revenue realized from oil and. gas leases, it is apparent that. it. - 
was not intended that the act should be utilized for the personal - 
benefit of individuals who do not meet the conditions upon which the . 
_ statutory bounty is given. Appellants were not motivated. by the - 
reward which the statute offers to undertake any additional drilling 


~ - on the public domain. They had completed drilling and were oper- 


7 ating L: producing well several months before the act was passed by 7 


7. ‘Congress. They did not, therefore, augment the sources of the na- 


_ tion’s supply of oil by the discovery of oil on land which they would ‘ 


ae not have prospected. except for the reward offered by the statute and : a? 
ty they are not entitled to the benefits of the act. 


Appellants’ final contention that in the event that the Department ; 
se should. determine that the statute has no -retroactive operation, it — 


| should recognize that the discovery upon which they: rely was not 
made until after the enactment of the act of December 24, 1942, AS 


x without merit. It is completely refuted by the factual ia tommation io ., 
one contained i in ae own Peunon which oe clearly that oo well nee Be 
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peat producing an ¢ average of 296 barrels of oil and 398 barrels of 
water per day since October 25, 1942. - cy if 

The request for oral argument i is denied and the decision of the. 
_ Commissioner i is affirmed. ih ae a 


A firmed. 


| H.W. ROWLEY 
/Devided November 22, 1048: 


ae kena Rie J upICATA. 


A decision ina patent proceeding. that the iad is. éoal in character is res 


- judicata and will not be disturbed in an action initiated by protest against a 


: issuance’ of oil and gas. leases unless clearly. proved to be wrong. | 


PRactic#—Procepure or RroPpEeNnine A Case CLOSED BY Dieienr Ducrston 
i —AUTHORITY OF ComMMISSIONER TO DISREGARD DEPARTMENTAL DECISION, . 


A party aggrieved by final decision of the Depar tment may reopen. the case. 
_. by motion for exercise of supervisory . authority of the Secretary under | 
aes Rules. of Practice (Rule No. : 85, 43 OFR 221. 82), but. the Commissioner 
-. of the General Land Office is. without authority to disregard a —s tmental. | 

: decision, | : 
_QrassiricattoN—rrncr or. Recognition OF . _ CLAIM TO: On. AND Gas Aven 7 
CLASSIFICATION OF Lanp AS VALUABLE FOR Coa. , fae © es 


- When land has been. classified .as valuable for. coal ead witiasawrn fr om 
entry, selection Or location for other purposes, the discovery ‘of oil and 

the issuance of leases do not affect the withdrawal for coal. purposes 
or: constitute a finding that the. land has no value for coal, 


Onsen, Assistant Secretary : 


a oy, anuary 23, 1926, H. W. iewie filed es Billings 027490, e 
7 i patent to the: Hillside Oil Placer. claim showing location thereof - 
December 1, 1915. The location covered the greater part of the SEV, - 
anda ‘small: strip in the Ely SWI, Sec. 34,7. 95.,R.23E.,M. P.M. . 
. At the date of location all the land there was classified and priced 
-as coal land except NEY, SE1,. Sec. 34 in accordance with the pro- | 
visions of paragraph 6 of the regulations under the coal land laws. 
_ * approved April 12, 1907 (35 L. D. 665), and instructions approved 
April10, 1909 (37 L. D. 653). On April 1, 1927, the E14 of lot 4 


- (SEY, SE) was reclassified as noncoal.: By ‘Executive Order of 


December 6, 1915, all of Sec. 34 was included in Petroleum Reserve .- 
No. 40, Montana No. 1, and on December 16, 1924, defined as “within , 
the known geologic structure of the Elk Basin ou and: gas field. By 
decision of November 3, 1927, the Commissioner of the General Land 
Office found that discovery of oil had been.made in a well on the claim _ 


tie a une 1917 at the a of about 2 ,000: feet, as s the result of cheat - tae 


f . 
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eect of sede initiated prior to’ the inclusion of the land 3 In ‘de | 
_ petroleum reserve and also in a ‘second well in 1922; that the wells. ; 
were located. on ‘the area classified as noncoal and that. the average 


-. production per well was 5 barrels per day. The Commissioner; in. 
. _ effect, held that lands classified as. coal land and valuable therefor 


were not subj ect: to mining location ; that the classification was prima, - 
facie evidence of such value, and upon condition that the applicant. 
complete his record as to other ‘Particulars ao was. allowed | to apply , 


- for’ a” ee eo ee 


So * * *® to show, a he can, the non- ar character of each or ‘any er the | 
40-acre: subdivisions part of which is embraced in ‘his claim and’ which is. now 


‘classified: as coal, or of any. area or areas. within the boundaries of his survey . - 


: “contiguous to the lands therein’ now. classified as” non- coal, the claimant being 
entitled to’ all of. the | land. in his claim: which | is not coal. in character. _ (See 


- BLL: D. 486) - 


- The ceils ppliea for’ a heari ing re adduced hig tae i 


7 disproof of coal classification in March 1931: In behalf of the Gov- | | 


ernment, the testimony of mining engineer Galbraith: on direct and 
- cross-examination was taken by deposition in May 1931... 7 
By decision of June 6, 1932, the Department upon appeal of the 
applicant sustained the. coneurrent findings of the register. and Com- 
missioner, made upon consideration of en evidence adduced, that 
all the ined then classified as coal, namely, all that part of the claim 
_ except what is within the NE, SEY, and. EY SEY, SEY, ‘is valu- | 
able for coal and affirmed the rej jection of the application to the extent, , - 
of the land so classified... July 25, 1932, in accordance with this de-. 
cision, the Commissioner finally re] onted the application to the extent 


of its conflict. with Lot 2, NE14, SW14, Lot 3, NWY4, SEY, Wi, 
Lot 4, Sec. 34 and closed the case.. ‘The applicant having died in the _ 


‘meantime, the application for the reduced area was caused to. be — 
perfected by. the executors of his estate, the ‘purchase price for the 
excess area was retur ned to the applicant’s representatives and patent, 
issued February 21, 1933, for the area within. the claim classified. as 
| noncoal embracing 35. 574. acres. a 


Based. upon an application filed April 18; 1932, foi the lands elimi- = ° 
nated from the mineral application, an.oil aod eas pr ‘ospecting permit — 


for such land was issued on December 18, 1988, to Theodore E. Keefer _ 


ar, which was ‘canceled. June 11, 1937. On: i uly 22, 19438, the Minnelusa_ 


Oil Corporation completed: a commercial well on the tr act patented to 
Rowley in the Embar ‘Tensleep sands ata depth of about 4,900 feet. 


A report made by oil and gas supervisor to the Geological Survey i is ; : 
___to.the effect that the well has an. estimated. open flow of 1,920 barrels ~ 
of oil a ae kl = a SER net oe of survey’ | the Wi Lot. ., cae 


o : : ‘ 
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is depignaiadn as ‘Tek 8. Public ais of this lot: among other a oF - - 


2 land, was authorized June 18, 1948, under section 17 of the General ae 


Oo Leasing ‘Act, as amended, and advertised to be sold on n August: 12, > 
». 1048. 7 a4 - 


July 16, ‘Wood mad Coste 4 the attorneys who lea 1 Fepresented 


Rowley i in connection with the patent application, addressed a letter _ | 
- to the Commissioner protesting against the sale of Lot 8 by the Gov- | 
~. ernment and expressing the view that the patent proceeding should 


be réopened and patent be issued for Lot 8. The reasons advanced — 
for the action proposed were, in substance, that the applicant could 


~ not. have apphed for an oil and gas. permit. for the area excluded” 


. from the patent as he could not truthfully: state that the land was 
not within the known geologic structure of an oil and gas field and. — 


after the leasing act was amended August. ol, -1935,-such an applica- — 7 


tion would have been rejected ; that. of the area excluded only Lot 8. 
‘remained unappropriated land, the remainder being embraced in’ oil 


and gas leases; that the testimony at the hearing ‘showed that the 


land had: no Saameeial value for coal and was more valuable for oil - 
than for coal: and that the Government had recognized by its sub- 7 
| sequent, action that the land had only value for oil and that it should - 


be: treated as oil land and. the decision’ therefore holding the land h 


: valuable for coal should be treated as void. By decision of August 
2, 1948, the Commissioner dismissed the protest:- -on the ground that . 


the matter was res judicata. and he was without jurisdiction. The — > 
applicant has appealed alleging that it affirmatively appears from’ SS 
the. record and proceedings relating to Hillside Placer claim that— TS 


4. That there is. no evidence nor. ‘any sufficient. or substantial evidence ae 
establishing or tending: to establish that the land now- described as. Lot. 8, 
Section. 34, ‘Township 23 South, Range 9 Hast, Carbon» County, . Montana, at: 
the time of the location thereof by’ H. W. Rowley, or ‘thereafter or at all, was_ 


“ coal in character but that on the contrary it is established by the said. record : 


without dispute. that the : ‘said. Lot 8 was non-coal in character’ at such time . 


‘and times: and was properly located ny the said’ B. wW. Boney. as | a ders fe | 
of his placer mining claim. - 


2. That: the rejection of ‘the application of EE. Ww. Rowley ‘for. patent: upon | 
said Lot 8 was ‘void, without support in the record of the case and contrary 
to-the said record, for the reasous specified in ‘paragraph 1 6f this ‘notice of 
appeal, and that accordingly the case in that respect is not res judicata. 


' 3. That the decision rejecting. the application for patent upon said Lot 8 ca | 
| is a void judgment rendered. without jurisdiction in: the premises in that there 3 


. is no evidence nor any sufficient: or substantial. evidence to support the same ._ 
in the said record, -and that accordingly the said judgment was properly — 
: subject to the attack made upon it, through the ‘pegrecaings involved upon 
this appeaL = | 
And it is hereby specie’ asa further pround for this aren that the Depart: ag cel 
- ment of Interior has long disregarded the designation of said Lot 8 upon its 


i 
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ae econ: as. ; dana: that is ‘coal ‘in: character and ‘has likewise disregarded “the.” . 


~~. similar designation. ‘upon. its: records of other. adjoining and. adjacent .Jands, 7a oe 


some of which were: included in the patent application of H. W. Rowley. and. Ce Sus 


| _ rejected for patent as coal and not oil lands, and has treated the said Lot and. -_ 7 2 te 
_. other lands for all purposes as oil lands and not. otherwise, all ‘of which. appears. pints OSS So ee 


oe from the: records and. files of said Department, which are made a ener hereot 2 : ; . a! 7 : | 
-4 a reference. ee ee ee ee ee ee eee Te Oe Cee rs tee Oe 


No yule i is more ecttled than’ che ae that the Goriitiiésioner hae. no eee an 


. authority to overturn the decision of the Department. and his holding’ - ee 


on that. he had: no. jurisdiction > was clearly right. Letirieus Alric 0, BLD.” hae 
| 6183 Phillips v. rie RB. 6 L: D. 378; JH. Kopperud, 10 L. D. 98; John 


o | Woods, 10.L.:D; 2803 ‘Olarke EE Wyman, Assignee, 5B oe D. 107; John 2 fe : 
TON aff 11 LL. D. Th. “The. appellants do not assign any error. in the.) 


: grounds for dismissing. his protest. and: as. an appeal. it may, well be : 
| dismissed. ° ‘The ‘proper ‘procedure - to secure the reopening. of a case | 


closed. by final ‘decision of the. Department. is by a motion for: the. 7 
exercise of supervisory. authority under: Rule 85 of Pr actice, 43 CFR re 
O91. 82. As the appellants, i in. effect, question the status of the tract. © 


as public’ land and the. right to: administer: it-under. the leasing act 


and claim in their’ argument that under the law no ‘lease can be granted : - 2 


by the Department. because of the vested. rights | of. Rowley 3 in the land . 


> by. virtue of his mining location. and: application for patent, the con- oo 


_ tentions. of the appellants will be regarded as 1 in support ofa a / motion = 
| for the exercise of supetvisory ¢ authority. aii: aes aaa ee 


a ~ Assuming for the sake of argument, aS: oe that the canslusion” ort oe 
~ that-the. Jand. was valuable for. coal was ‘unsupported by. sufficient or 

| substantial. evidence, 1 the contention. that the decisions were therefor e. ees 

void: and the Department - without. jurisdiction i is opposed to settled fies 

law... Iti is.an established. principle that lands withdrawn and clagsi- 


a fied’ as coal Jand and. ‘valuable therefor: are not. subject to location, - oo | aes 
ae entry and. patent: under. the mining” Jaws for. nonmetallic mineral.) 9h 05s) 
— Arthar K. Lee é al. 51 LD: 119; John. McFayden, Bi LL. D.486,0 0 ee 


438. “The. validity . of. Hillside Oil. Placer as to the: tracts. mole pL es : 


| Se ‘turned on the question of fact whether the land. was valuable for coal. - oe i a 
oy The decisions assailed held: that. it was so valuable. . The determina-_ i ce es e 
> tion of. the Land Department. as. to the existence. of facts upon which cr ee oe 


the right. toa patent: is based i is conclusive against collateral. attack in a ee oe 


the absence:of fraud or mistake. “Steel v. ‘Smelting. Co., 106. UW. 8.44030 
aoe ‘Barden. vs Northern. Pac. R. Co. 154. U.S. 288 ;. West Ve “Standard eee 
oe OU Co; “O78 U.. Ss 200, 211; ‘Lindley on Afines’ (3d. ed.): sec: 1083487600 
ae “Th. S. C. a sec. 2 and notes 87, 38 and 39... And this determination 
foee would or dinarily, be conclusive, even if wrong conclusions. weredrawn 

Ss from the evidence, Shepley: v. Conwa9 91 U.S. 330, 340; Lee. ved TOE oo 


6929594841 
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SON; 116 U. 8. 48, 49, aa sheet was ESaonaeaabis error in the ait 
sion, or appreciation of the —— West y v. ee oa ve 0. a de, 
218. he , os | 
| “Moreover, the faiet’ that ‘the. inn may ’be, or is demonstrated to be, 

more valuable. for oil. than for coal, “whether. known now.or.at the 
time of adjudication does not militate against the force of the. with- | 
drawal and classification for coal. The relative value of the land — 
for: coal and for. petroleum affords no adequate basis for a determina- | 
tion of the right. of the applicant, toa patent for an. ‘oil placer claim... 

John ue ck ayden. et al, 5, SUPTA, 440- 449. and : may. still be valuable : 
for coal although it may have a far greater present. value for. oil. | 
Moreover, the ‘fact that the Department. has granted oil and gas 
| permits and leases. on ‘the land and intends: to grant. further rights | to. 
_ such deposits, does not imply. a judgment that the land. has no value 
for coal nor affect the. withdrawal therefor. The. appellants have 
not. shown. any error of law in the ‘decisions made and the findings 
of fact: are not open to attack, and there i is nothing therefore to create 
a doubt: as to its validity. i : Oe oas te 

“The appellants reproduce ; a large part, ot the onde of the mineral 
dliimant and attempt to assay the value of the testimony « of the Gov- 
ernment in support of their contention that the evidence affirmatively | 
shows that the coal veins on the land have no. merchantable: ‘value 
and are ‘worthless. The record. shows that these. same. contentions 
were made on the former appeal to the Department and were the 
chief grounds relied upon for reversal. ‘The: undisputed. evidence 
shows that the coal crop line extends irregularly through lot. 8. alleged 


to the land west of the crop line have was a poiligk of expert: opinion 
from ‘sur "face observation whether coal commercially ‘valuable existed 
at depth. The witnesses. for the mineral: claimant were of the opinion 
that the coal ‘was worthless, the principle reasons assigned being that 


i there was a strata of disintegrated shale above the'coal vein and if 


attempt was ‘made to recover the coal, the ‘shale would ‘intermingle 
_ with it and it would be impracticable to. separate it from the éoal; 
that the coal bed that otherwise would bé minable was above the sat 

ration point or water Jevel and that surface moisture had the‘ effect — 
of leaching out the volatile matter and causing ‘the coal to check i in its © 
2 laminations, lose its heat’ value’ and open. up ‘and | receive a great’ deal - 
of foreign matter ; that the ‘erosion was at right: angles to the dip: of 
the coal and: the cal would therefore be difficult. tou mine} ‘that the ee 
| coal: was a a medium oes a arid of: epee sree ree 


20 Go Sal ees 
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ee that the eutebop- ineietied a good grade of hard semibituminous: rane Mee alee 
~ when mined at depth, ‘the.same as had been encountered in the Silver — 
7 Tip mine in the same Eagle formation. two miles distant: from the — 
land; that it would be the same coal as was mined at Bridger, Mon- 


: tana, in the same series having 11 000°B.'t. u. when analyzed; that — 


2 there: was no demand for the joa: at. the ‘present time, but if there ee 


Teer were, ‘it could. easily be. mined and. transported ; that. the. crop: coal, . see 


was above the water level but after depth is reached the surface — : one 


2 . leaching: would: disappear. and the coal would be found of: good. a 


: quality ; that because of the loose shale and top. soil the’ mine'would ©. ae 


_ have to be'timbered but. when the weathered horizon was passed the. 
2 coal: would. be hard. again. The testimony of Galbraith. shows that = 
while he introduced data appearing in’ Bulletin 341 of the Geological: 
ie Survey, % upon which the classification was based relating to the analy- ees 
sis of the Eagle coal and other ‘matters, that he measured the out- 
pre crop, - examined ‘the land, and. made maps of the significant coal. 
features. “There is no eer in fact for the statement of appellants es 


oe that he but: reiterated the facts in the Survey Bulletin. The above- - ae: 
oe stated outline ‘of. the nature of the testimony ‘is not made with any 9. 
z purpose to readjudicate the facts, but to show that the adjudication . Soc 
was based upon conflicting opinion evidence and that the appellants 2. 


ay here: seek ie readjudication aiter acquiescing. in the» previous final — nea 


i decision for 12 years and accepting: the patent. without-demur. As 
to. that portion. of lot. 8 which appeared from the evidence to be 

- noncoal in character, the patentees made no’ timely objection to its. os 
exclusion. from the patent. Contrary to’ what may be- implied’ Fri, 2 


1 f the decision. of, the ‘Commissioner, the decision in. John M cFayden Pe, 


et al., , SUPT, ‘did not: hold that a placer patentee was ‘entitled to every eS : 


are < ( BYo-s -acre: tract nonmineral within his. location. The classification’ In «. = | : 2 oe 
ee that case was made according ‘to: Q1h- acre tracts as. stated “for the a ae 
_... purpose of this case only” and purely. as ‘a matter of grace | and not) 7 


of right. The smallest. legal. subdivision authorized. by: Rev. ‘Stat. os . 


is séc. 2330, to which a placer | claim on surveyed land may be: located i re ee 
and. described are. 10-acre tracts in square form. William J. Harris, = 
cee % L. D. 174; Laughing Water Placer, 34 Tu. D. 56; Roman Placer ee 
Mining Claim, 34.L. D. 260; American Smelting ona Réfining (ct ee ee 


: 639 Le D. 299. Departures ein this rule have. been’ recognized where ~ ae 


_ ie the status of surrounding land did not. permit conformity | therewith, - : aie 
as where compliance with the requirement, would necessitate the plac- fs 


s ing of the lines’ upon prior located claims or. the ‘claim located. was ae 


Gee surrounded by: such claims. (Snow. Flake Fraction Placer, 87-1:..D: = ea 


2 250. The: noncoal | portion. of, section 8 is. not. t-suseeptible’ of division ie en oe 


Z Le 
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oe" in squares s of 10 acres, and dis ae aiceune was woe deprived ‘of ae 


a any right by the rejection of his application as to such portion. 


. - Although the Department i 1s not controlled in. its decisions by. the : ~ 
- doctrine of res judicata and.may open any proceeding | and correct and. - 


__ ‘veverse its decision so long as the legal title to the land involved ree 
mains ino the. Government, United States v. United. States. Borax. oe, 


Company, 58.1. D. 426, supra, the Department has frequently recog: 


eae nized. and applied the doctrine as essential to the orderly administra-  _ 7 bs 
tion of the. laws of the. United States by its executive, officers, Lille es 


ok OM. Kelly, 49 L. D. 659; Charles Perkins, 50 L. D. 172, and whenever — 


ae : ‘ necessary. to protect the. rights” of the Government and: where equity. f be 
- and.-justice demand it, Brooks v. UM cBride, 35 L. D. 441.. ‘It has fre- + i 
_ quently been. applied - where errors of fact were alleged. after. Jong:;-°. | 


es acquiescence in decisions of the Department, but no new facts were 


oe alleged, as in Daniel Woodson and J. W. Whitfield, 3 L..D. 364; Al - 


ae Lamphere, 8 Li. D. 134. The question whether the land i in eae ee 
 troversy. was. valuable for coal was: necessarily resolved by. weighing om 
_ conflicting geological inferences, and it. does.not appear that then or 
| now, the conclusion that the land. was valuable for-coal was clearly ae 
. wrong. Hada motion for rehearing been timely filed upon the same _ 


7 “grounds ¢ as NOW advanced, the rule “would have been applicable that — o 


- the concurring decisions below upon the facts are not to be disturbed _ . 2 


oe unless clearly. wrong, Coffin v. Inderstrodt, 16 L. D.. 382, and that. re 
_.. .the-motion should not ‘be entertained. unless. it presented some vital - i os 
~. and-controlling question that was not considered when the decision’ 
Was prepared. Cobb v. Crowther et al., 46-L. D. 473. The record. 
eee does not:.show. that by: the decisions assailed the mineral. claimant 


Was. ‘denied: any valid right, but had it sO appeared, the Gover nment,.— me ‘3 
eee through the partial rejection of the application reasserted its. title to -_ 


ee the. land rejected and resumed coutrol of it for a much longer period 
Pa ee than: the statute of limitations of the State (secs: 9015, 9016, Rev. _ ee 

| _.. Code, Mont:, , 1935) provides, and which may be relied : upon in. adverse OS a 

eer - proceedings to quiet title to real. property. See Leutholte v. H otehe 5 

— iedss, 259 Pac. 1117; Instructions of February 6, 1941, Farmers Banco,* ~*~ 
87 LD. 236. The case is regarded as- finally adjudicated. Fully 


| ‘cognizant of this protest, the Department on October 25, 1948, ap-_ 


> proved. the recommendations of the Commissioner that. the lot in - cae 
a question, with others, be advertised for lease under the provisions os 


: of section 17 of the: leasing. act and notice has been issued | for. the. - 


reception of bids until\noon-of November 29, 1943. Upon full con- 


ti Re sideration of the matter that action. is air med and the motion Ps : ae Sia 


Denied. 
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“TRANSPORTATION “war OF 1940--RestorED Lanns—Waen AVAILABLE ‘FOR Bie 2 


‘POSAL—TAYLOR Grazing Act—SrrrLeMENT. 


. - Danas released under the: ‘Transportation. Act of 1940" are ‘ipastoved”. lands, eet, oe 
which are available neither. for disposal. nor for. classification: ‘until appro- oe ere. 
- priate indication of such availability. shall have been given. by the. Govern- bee rete 


ment. and notation. of: restoration shall have been: made. on. the records. 


"Action looking to the. disposal of such jands will not be taken pending: cone. Si eek 


- gressional action on legislation recommended by: the Department to fix ss - 
their status. a ) ee secant | : 


7 a | By virtue of the ‘Taylor Grazing Act of 1934, ‘rights of settlement may 8 oe 


_ longer be initiated. 


Onranacay, Assistant Seotebiry* 


Ear] Crecelouis Hall of aceeee California: has appealed fo ‘Be ] 


' decision. by .the Assistant Commissioner of the General Land Office 
dated June 8,1943. This held for rejection ‘Sacramento. 034868.“F), 
Hall’s’ Soplication of December 15, 1942, for. homestead entry ‘under. 
Rev. Stat. sec. 2289 and his petition under the Taylor. Grazing Act! 


. for an agricultural classification of 80 acrés located outside a. gre azing . - 
district and described as follows: T. 14 N; B.8 B., M. D..M., Cali- Ae 


“ fornia, Sec..9, wi, SE, or N Wi4 SE, ane Swi, SEY. 2 : 
The petition for classification shows. that. ‘despite the prohibition 


jn section 7 of the Taylor Grazing Act against the occupation of 


: public lands in advance of allowance of entry Hall: ‘took possession : 
of the lands on October: 30, 1940, two years before applying for them, — 


that. with his wife. and two: ‘minor children he has. been residing on oe 


- them ever since and that he has made. a number of improvements on. 
ere them.: The petition. states, that Hall believed the lands. belonged to. - 
x... Dorin C. Van Lue and tried to ‘buy them: from him. Informed that.» 


they: were owned by the Central Pacific ‘Railway Company, he: ap-: 
fh ae proached. the company. only: to learn that the railroad had. released —~ ; 
all its.claims-to these tracts. He therefore filed a. homestead applica. oe 
tion for them and. petitioned for their agricultural: classification, ._ 


being claimed | or worked for mineral. ° 





| Briefly, the ground. assigned for the. Commissioner’ Ss) rejection was ou 
“that the lands sought were among lands claims to ‘which by land 


* stating that the. two. tracts are sesentially- nonmineral and are. not ont 


| grant, carriers had been: released. under the. igs Se Act. of | ae f 


iy Act. of June 28, 1934 (48° ‘Stat. 1269), as: sedaed: by the en Ok, Tu une. 26, 1936. (a9 oP 
Stat aen8, 48: U. SS. C. sec. S15) 3 Ag CFR: 296. 1-296. 13. ‘ eae ae 
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: | 1940; that H. R. 838 had on introduced. into: the House « on J anuary on 
q, 1943, to provide an ‘administrative policy’ for all such lands; and 


oe “that pending. congressional . action thereon the lands involved. a eo 


~ not. subject. to disposal and petitions for their classification need not — 


i ; be considered. The decision, also. sugeestodt that. Hall’s copupancy. of ; 
the lands. was a, trespass. . slant? os a ee 
Hall appealed, inidictinige thé dedision ‘as a 5 role abiE Gk constitu- eae 


ie - tiorial law and an arbitrary. denial of. his right to be heard, in con- - 
 -tradietion: of all land ‘office precedents. He resented being thought = 
eg trespasser. -He considered himself a “settler” and as such protected 


i - __ by various statutes. He demanded action upon his application with- a 
s ue reference to any pending congressional legislation. - es | 


~The connection of the Central Pacific Railway Company with the is 


oe, ‘Tend here sought is of. controlling importance.: It was'described in — 
part in the Commissioner’s decision. The chief points in the legal — 


~ relation of the road to the lands are'as follows: The tracts in ques- 
_ tion had been within the odd section railroad grant made by the acts 
of July. 1, 1862 (12 Stat. 489), and July 2, 1864 (13 Stat. 356),.a 
grant im en of lands in primary. limits only to. which the: 
_. Centr al Pacific - Railway Company had succeeded. By: letters of 
‘August 2, 1862, and August 9, 1864, the township here involved, 


namely, T. 14. N., R. 8 E:, M.D. M., was withdrawn for the railroad : 


‘to. the 15 and. the 25 mile limits, respectively. On March 26, 1864, 
the company filed the mp. of definite location ve the railroad’s line 
: opposite these tracts. | 

“As to the. particular sibdiviaiins here volved, it: was: not until 
_ February -19, 1988, that the company filed its’ selection of them, 
- ‘namely, List No. 115, Sacramento: 0314.14, ‘declaring that the tracts - 
were not “interdicted “mineral” lands: or adversely appropriated. ~ 

‘However; upon ‘field examination of the tracts for minerals, the 

special agent on August 10; 1938, reported that the: land ‘was essen- 
_.. tially mineral in character, containing valuable deposits of gold and | 
other minerals; that it was being mined-by several persons, among 


sa them Dorin (OF Ven Lue, mentioned above ; be that ite was not sub ee eA 
_. ject to patent by the railroad. 7 | eae 
In consequence, the land Office: on see of, 1938, ede ee 2 a 

_.. proceedings, Contest 2471, against the selection: on the. agent’s charge. vs 

-* The record. upon. the hearing. Sacramento 031414, showed that. Van’ 


ae Lue: alleged ownership’ of. several mining. claims Teese ain: 1936. on - a — 
. the acreage:involved, viz., Wi, SEY, of Sec, 9. On March 12, 1940, 20 
the register held the charge proved and recommended cancellation. er 


of the. selection list. On. ‘April .12, 1940, the company appealed. — 


: 2 es however made it unnecessary for the. Department to > decide | 7 ce 


es SOT) aie: | HARL.ORECRLOUIS HALL 0) BBO 


_ November 30, 1948 | : 


. ee “pbiwecin there examiner ane the: register on. the-onie arid atid the atl | te. ee 
— road on: the other. Further, as ‘will be seen, the same events make = 
oe de unnecessary: and. improper: at" this time to: consider the esate are 


i z of the NW14, SE /4 in connection with Hall’s application. ~ ee 
+ Before: departmental ‘consideration of the ‘railroad’s appenl: ‘thé SY cree pian 
Congress passed. the Transportation Act of September 18, 1940 (54 0 


Stat. 954). Of this act, section 321(a), part II, Title III (49.U.S. 


wor ? -Giucsees: 65). provided. for: the elimination of preferential traffic rates.-- = 0 
- enjoyed'by the United States in connection with certain of its raile 0 550 
road transportation’. requirements. But’ part ‘(b). of the section reo 
_ quired that-before. becoming entitled to the benefits of section 321(a) = 
- a land-grant railroad carrier must. release all.“further claims” to 


lands. under its. grant. To avail itself of the. benefits mentioned, the. a | 


Central Pacific Railway Company. on October: 28, 1940, conformably 
“>with Jand office. regulations®. filed the - ‘required. release - of all. its 
| “further” claims under its. grant and on. December 28, 1940, the 


2 Secretary approved the. release, i In effect. thereby. jifting the above- | 


described withdrawals of the lands released. - : : 
Under the ‘Transportation. Act, lands embraced 3 in ee igs ‘fully | 


: | and finally: approved. by the Secretary of the Interior to such extent 
_ that issuance of patent thereof might. be. required. by. law were among 
those lands which were to be excepted from the scope. of a release... 


_In this case, the railroad’s selection of wy SEY, Sec. 9 had not been | 


oes thus: finally. approved by the Secretary. It was therefore not. ex- 


“i cepted from the release but’ was one of the “further claims” which _ 


the. railroad gave up by its formal release. With the’ execution Obs A 
the release the’ occasion for the contest: and for the: company ‘cy appeal aa 


ae. ceased. ~The’ company had. dropped. its claim. ° ' Accordingly,: On. a7 


ogre November 6;.1942; the. General Land Office canceled the. selection in ee ek 

ae List. ALS: and. ened and. closed: Contest. 247 1. ‘without: acting on as 
the: company 8 : appeal ; in: the adverse proceedings. “That this:2 action Fe got os! 
_.. was proper isnot to.be questioned. oe 

+ The intention and the effect of the release were wr course 5 to ae | 


Sema any company claim all-the United. States lands that had been oF 
i subject. thereto. ‘Upon the. Secretary’ S approval. of the instrument: ae 


the two withdrawals mentioned above as made for the road were in. pet 


oe ce effect lifted. and the lands, - released. from. all claims, . immediately i - : ens 
regained. the status of vacant, ‘unappropriated, public lands. ‘But. .26> = 


| this restoration of the tracts to the public domain did not ¢o instanti Be 


- make them subject to’ classification and disposal under section ce of aan 7 . 
es Sire Taylor. Grazing. 1 Act. as. some > might Sup O ne ee See 


jae ‘* Regulations of October 40, 1940, Cire. +140, 48: CFR ete NN OE aes 
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The simple aot that ede bélong to the United States oa makes ae 


ne part of the public domain does not. of itself make them subject. to. . a 
: “Gisposel. and. private acquisition. - “Something more is" required. Joa 


is true that according. to’ the Supreme Court? the: words . “public. ae 
fe lands” are habitually used in our legislation to describe such lands... - 
ag are subject to: sale or. other disposal under’ general laws; and that: 7 


oor dinary thinking. gives only this narrow, technical sense te the term. ; 


| But it is not to be overlooked.that the Supreme Court. has.also said oe 


: that. before lands. federally owned become. subject to. private appro- . 2 | 
ceo priation there. must be an indication - the United States | that the ee ie 


‘ Be lands are. held for: such disposal.* | | at , Ue ee 
This latter. statement, -Inade in 1998, Scitohisil ead i deyiattaniant Pe 


-. views and practice, in particular as to “restored” lands. ‘Through the 
years, the Office and the Department have had ‘frequent. occasion to 
consider the status of. restored lands,—lands | once: segregated. by. 
various. kinds. of: adverse. claims or ‘appropriations, ' even those of 
| patent, and restored to ‘the United States. by congressional act, by 
court decision, by individual. relinquishment, by land office cancella- 
| tion or by revocation. of : some withdrawal, Executive or ‘departmental. | 
“In a long line of decisions in such cases, ‘the: Department. has held ° 


M that although restored lands become part of the public domain i im- | 


mediately, it remains . for the Department. and. for. it: alone in the 
absence of. congressional- direction to give the “indication” “spoken — 
of by. the court and to. determine. when ¢ and low such lands shall oS ‘ 

opened for disposal.® B: | Ppt oe > 3 om 
- .. Not. only this. ‘The Departinent 1 has ale held that ioaeiea edict | 
istration, of the Jand. laws forbids. any departure from the ‘salutary 


pyle that lands: which have: once been. segregated from the public. . 


: domain, whether by entry,: patent; ‘reservation, ‘seléction or otherwise, . 


: _ shall not be subject..to any form of appropriation: until the local. Jand. . ; 


: - officers, acting under instructions: from the Commissioner of the. Gen- oo 
“oo vera Land Office, ‘shall have entered ‘upon the records of. the local ; 
office” Proper ‘notation. of the restoration of the- lands to the public hg ey 


= domain.® 6 


8 Newhall vy. emaigen 92 U: s- 761, 
. Oklahoma. v. Texas, 258 U, ‘Ss. 574, 600. 


 . 8 Olson. v. Traver, 26 L. D. 350, 354, 355 ‘(March 10, 1898) : ; Smith v. “Malone, 18 L: ‘D. es 


_ » £82, 483, and the Omaha Railway cases therein cited ; Charles H. Moore, 27 L. D. 481, 493; — 
State of Utah, 53 I. ‘D. 365, 367; Asst. Attorney Generat’s. CHT of eptember 14, 1904, - 
83. L. D.: 236. - 


6 Gunderson v. W. P, Ry. Co, 37 L, D, 115; Holt v. ‘Murphay’ 207. UW 8. - 407, ALB ‘ 


oe Gemania: Iron Co. v. James, 89 Fed. 811; Hiram If. Hamilton, 88 L, D, 597; California ae 


eee and “Oregon Land Co. v. Hulen and: Hunnicutt, 46 i. ‘D.- es Lewis Ga Norton _{On. tothe 
fen, or peheating i 48 L. D. 507 ee -" a3 hae Sees ee 


fa oe os ars ‘HARL CRECELOUIS HALL) (tL 


November. 80, 1 948 


“gaeh notation éentitiues to bea condition pr scoderit:to'the dispooal a 


oe : 3 restored: lands.’ But since passage of the Taylor Grazing Act on 2 : : es io 
June 28, 1934, it no longer renders them'subject to settlement;.for = = 


2. ~ section 7 of the act forbids settlement: of the public lands: before. 7 





~ - allowance’ of entry. Nor does such notation make the restored lands. 
a _ immediately available for entry; for section 7 of the Taylor'Act, =. 
oo agen: intervening, requir es appropriate : classification. of desired ag a ee 
~~ lands before entry may be-allowed. Hence today notation of a res- 

~~ toration: on the: records renders lands subject not to entry but only rok ane 
~~ to elassification for some’form of entry. In the instant case the lands = 
are not yet available for either disposal or classification; for the gn: 2s. 

* ‘office has not yet ordered that their restoration be idbed: on the rec. 


-. .ords.. ‘Nor 3 is it likely. to do-so while. the bill previously mentioned, ete ae 
as i. R. 838, is before the Congress.” oe Ae 
; For in the matter of all the ‘railroad- claimed jands Sees to oe. oes 


oe % publie domain by releases under the. ‘Transportation Act, the Depart- ~. - > a. 
~~ ment has felt: the need of congressional assistance regarding the ts 
status and disposal. The restored lands cover approximately 8,292,528 = 
acres’ or 12,957 square miles, an area equal: to the- combined areas - nee 
of Delaware, Maryland and Rhode Island. : The return of so vastan 
-. acreage to the Government within a very. short period presented the = 
» Department.’ with large: and numerous. administrative. problems... 7.2 
. Henee, to simplify the future status of the lands, to-resolve jurisdic 
> tional uncertainties and confusions, to aid in-consolidating the many = 
ae -_ checkerboarded ‘ areas in the 18.States affected and to expedite solu-. = 
‘2 “tions the Department recommended the legislation above mentioned. eh 1k ase 


This bill, H.R. 838, provides that these lands shall be deemed. Be . 


part of the: public. domain and also of any withdrawal or reserva- | 2 : 
tion within the exterior boundaries of which they or any of theme. 093 
ae respectively may “be. situate, subject however. to: any existing: valid co 
_. rights. Since the Congress has plenary. power over disposals of the | 
22 public lands, the Interior. Department will take no action looking to. 


Pe _ disposal of: the restored lands: pending congressional consideration - oe. 
ee of these. questions relating to them.® oe a 
“In all the steps described the Land Office and the Depittinatié chive’ © ae . 


. ‘ : acted 3 in pursuance of statutory powers and in accordance with. estab- eae 
ae lished precedent. ‘They have violated no rights of appellant. ‘Inthe: f° 365 


premises he has no rights to.be violated. His application has given 


eeu no 0 rights to the land. ‘Tt has not been ‘open. either to Selon : : = ° - 


ae og Senate Report No. “404, ‘78th Gong:, - Ast Sess., J uly 7, 1948, Commitee on ‘Public Lands = - Soe we ae 
a ee and Surveys, on “Administration and ‘Use of ‘Public Lands, PED LO. Pe, OG REE ges 
a ae a oh Harry, Pacman, 32. L. D. 492, 495. = ny 
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or. to Gi Morac néither: re nor’ any. ‘ers apni s 
~ may 3 in the future acquire homestead rights to any of these lands if. = 
they be. determined to contain: minerals other than those which may fates 
fae me reserved to the United States... ee ee, 
~The: Taylor Grazing. Act: having rade if. Gepoeible any Se 16 Ree 
: Gnitiata, rights of settlement, it-is. unnecessary to consider: appellant's Pas a 
~ contention. that as a ‘settler he. has tights and that as.a settler on rail- 
road. lands.he is. protected. by the act of March.3, 1887..(24 Stat.556, 


fag U.S.C. secs. 894-899); an. act which. in no. eurcamerances would ne 


Be Se applicable. to. this case. - Still other statements made in the sec gert a a 
Stee likewise irrelevant. require no: consideration here. | PRR 


valle: Commissioner's decision i Is ee Be es.t ae se a 


ee APPLICABILITY OF STATE SALES TAXES TO PURCHASES ‘MADE Bs 
OUT OF RESTRICTED FUNDS OF INDIVIDUAL INDIANS. 


"Opinion, Decémber 24, 1943 


| Tsou Tworan FuNps—Inpraw ‘Rssunvanions—Srare Sates "Taxus, 


“Where ‘the "purchases are ‘made on. ‘Indian, reservations. ‘the ‘Indians _ ‘are - 


: 7 “exenipt from payment of State sales. taxes because Congress: has’ om 


tr ade’, with: the ‘Tndians on: Indian. reservations: and prices at ; whieh ‘goods od os 


_ Shall be. sold to. the Indians. ; 


» Where’ the: purchases. are: made’ outside: of ‘Indian reservations the. Indians . 


are: not exempt from: the payment of State sales taxes unless the. restricted - ee 


funds used to. make. the. purchases, have. been. declared by. Congress: to be - 


ee Hs “nontaxable. 


Stam taxes. 


es Tlarpnr, Solaior 


The Office of. mh Affairs had. , informally. ied my opini cee es 


a on. the question. whether | ‘purchases. made by individual Indians on ee 


purchase. orders issued. by, Indian-agency. superintendents. and paid: — es 


| - i for. out, of the. individual: ‘Indians’ restricted. accounts: at: the. agency | : | u 
. are. subject. to State sales. taxés.. I: am. informed that it, has been. the ae 


“practice of some of the agency superintendents i in issuing such pur-. — é 
ee chase. orders to insert thereon the words. “State. sales. tax exempt. fe Mae 


~The. Superintendent. of the Taholah. Indian Agency i in the State of — 


a ~ Washington, » who has been inserting such a statement. on ‘purchase — : - 


- been. questioned. ~The Office of Tidian ‘Affairs, therefore, desires to : 2 


es be informed. whether such purchases are: “exempt from State sale ae 


|. "The: se bo es qieseee depends wipon ee the gales: covered i . 
7 by the - purchase orders are made on or. on an 1 Indian. reservation. 
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_ December 24, 1943 


dy to ‘Biles M alle’ on an “Indian Reservation. . A ida! question a a 


i vu. deslating to the application of State sales taxes to sales to Indians was. = 2 
ae bstors. this: office in'1940. In an opinion approved on May 8 of that: ae ad 
ik year ! it was held that because Congress. had already- given exclusive ee ae 

fee authority to the Commissioner of. Indian’ Affairs: to. regulate trade Mae A Se 

i with the Indians on. ‘Indian. reservations and. the ] prices at, which goods - fe ee 

shouldbe’ sold to the Indians, 2 the field was. closed to State action. | 


>, Therefore, sales to. Tndians on: reservations were held not to be subj ech 


~ to State taxation and Indian purchasers, on. reservations. were held — | 


eo TOL: ‘required to pay. the additional cost: which. may. be added to. >the eee 
oe price of the’ article to” cover the tax.’ ee 
© ‘Since that: opinion was. written Coders ee eecved: the imminity ee 
oe _ of individuals: from the. payment of State sales taxes. formerly. exist- 


: _ ing with respect’ to sales made in Federal areas. By the act. of October - 


a 9, 1940 (54 Stat. 1059, 4 U. S.C. secs. 12-18), Corigress. permitted the 3 : _ 
a States to extend. their’ sales taxes to persons residing on or. carrying oa 


on business, or to transactions occurring, in Federal areas. That = 
act, however, contains no indication of any intent on the part, OF Cone 25 t 


press’ to interfere with the regulation, by the Commissioner of Indian 


ee i _ Affairs of trade with the Indians on Indian reservations or to burden. . ae te 
the Indians with a tax to which they could not then legally ‘be ‘sub- ea 


: jected. ‘On the contrary, § section 5 of the act: declares that the permis- 


7 | sion given. to the States shall not. “be deemed. to authorize the levy - ae See 


Eo ae) collection. of any. tax on or ‘from any “Indian not otherwise 


i : taxed. ae While this declaration i is somewhat awkwardly phrased | the - : 
eas meaning is. plain. . Basic Indian ‘immunities. under the law in force - gira ee Se 
: prior to the enactment’ were. ‘not to’ be: ‘disturbed | nor were new im--- 


aos _ munities to. be created. | The legality of State taxes on ‘sales to. Indians : on 2 ? 
oo thus j is'to be. determinéd not by but independently of the provisions of) 


7_ ~ the’ act. of ‘October. 9; 1940. “Under this: view, the opinion of May 8, ae 


5 a 1940, is correct in SO. far: as it: holds. that’ ‘purchases. by Indians. on . 7 Ff as 
a: | “Indian reservations are not subje ect: to the sales tax laws of the State. oe ee 


‘The Indian. superintendents should, accordingly, be instructed that ke 


oe ~ merchandise | obtained “by” Indians’ on | “purchase orders issued’. to” ; 
‘merchants: doing business on: Indian reservations and paid for out: OF 


: ae the Indians’ restricted: funds is not’ subject: to” State sales taxes. . a: 
eos to ‘Sales Made Outside of an Indian Reservation. ~The opinion . Ae be 


o - ‘of May. 8: 1940, also held: that when. Tndians. -purchase goods off the. oe 
Sig. tes reservations they are’ not. exempt from. State sales taxes except’ with ee _ 
- 4 respect to — types, of Indian purchases. One of these Eypes | was: on om, 


EBT TE, De iad bed a ee os ey, 203g ee a ee 
e 225 Ue 8. G ‘Secs. 261 through. 2 266. ee a ee eee one eee mene. 
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| ee whe by renee or Cy ann agents ‘for the « fadinns soee a 


off the reservation where such. purchases were: ‘made with restricted. 4 
> funds. Such pur ‘chases: were considered. to be instrumentalities of the 

-. Federal Government not. subje ect to State taxation upon the principle «_ a | 
a ae that the State through the use of its. taxing power could not hinder’. 

or interfere with an instrumentality. of the. Federal.Government. 


i The opinion. was there expressed that. a ‘State taxon the acquisition = i . 
of property. by Federal. authority placed. an. unconstitutional burden. 


7 upon, the. Federal Government. . Panhandle, Oi Co. Ye: Know, OT. : hee 
> ase 218, and Graves v. T ewas Co., 998 U. S. 393, were cited to. sup-- % 


“port: this: position. . The opinion, however, ecopniced: that in 1940 on 


oo “the law with. respect, to what. constituted’ an unconstitutional burden — —- 


e upon a Federal instrumentality. was In a. state of flux and recognized : 
_ the tendency of the courts to restrict’ the tax immunity of agencies — 
of the Federal Government where the burden on the Government. was 
not clear and direct. The holding appenred justified | in view of the ? 
then confused state of the law. . | oo 
- The Supreme Court has 1 in the last fow. years had occasion 1 to con- 
-sider whether a State sales tax ultimately borne by a Federal in- 
| strumentality i is an. unconstitutional burden. onthe Federal Govern- 


ment as- well as the immunity- of restricted funds of Indians from. — 


State taxation. It has overruled. its former decisions i in both fields - 
-.to such an extent that a- reexamination of the question. of the tax 
~ Immunity of the Indians so far as: purchases made off the reserva-. 
tion with. their. restricted funds: are: concerned must. be made. : 

At the outset, it must be. conceded that. the only effect. of a State . 
- sales tax on mirch ses made either by or for the Indians out of their — 
restricted. funds, so far as: the Federal Government is concerned, 
might: be to increase the cost. to. the. Government of providing relief — 


_ for the Indians. In. other. words, if the Indians’ purchasing power _ 


- avere.decreased. by the addition of the State sales tax, the Government — 
might be called ‘upon to. furnish additional services and merchandise 
a oe them. Jn this way the economic burden of the tax might be 
ee passed. on to the. United States. The Supreme Court has: held. that 


this fact does not make the tax a tax upon the: United States which can 
- _ infringes its. constitutional immunity from. State taxation. BP Sc Se 
In the case of Alabama v. King & Boozer, 314 U. S.1,the court in 


' ¢ sustaining a State sales tax on goods purchased by a contractor he 


. the United States on a “cost- plus- -a-fixed- fee” contract, under which a6 2 2 


the tax; though paid. by the contractor, was borne ‘ultimately by. the - 


av % Federal Government, said at pages 8-9: 


aa ‘The Government, ‘rightly we think, disclaims, any - contention that the Con- = * 
: “stitution, unaided my, Congressional legislation, “prohibits : a tax, exacted from oe 
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te | the: contite actors ‘mer rely because ‘it is passed. on economically, by. ‘the: terms of a 
ero oe contr act or cee as a a part of the constr uction cost to the Government. rae 


| “the cost ‘of ‘the ‘materials to the Gover nment, that is but a normal jneldent. of ney Mee. ime 
the: organization within ‘the same. territory ‘of two. independent taxing sover- 

-.. eignties.. .The asserted. right of the one to be free of taxation by the ‘other 

oo “does: not’ spell . immunity from paying. the added costs, attributable tothe 


a taxation of those who. furnish supplies to the Government. and. who have. been: - 


| S ae granted. no tax immunity. So far as a different view has prevailed, see. Pan- sha = 
~ Randle Oil C0.. Ye Knoa,. supra; Gra aves v. , Teaas C05, supra, we think it no 
es ce tenable. ae | 


seat The Supreme Court later i in Ae case ae Pay Dairies’ Vv. Milk p Bon. ba oe 
trol Commission. of Pennsylania, 818 U. S.-261, reiterated. its: posit 

tion that the mere fact: that nondiscriminatory taxation of the ~~ 

| contractor who furnishes. supplies or renders service to the Govern- 4 eS 

“ment imposes an increased economic burden on the Government Is) * i-. 
no longer regarded . as bringing. the contractor within any implied — 
immunity of. the Government from State. taxation or. regulation. Dts, wth 

lay the court said (p. 270) 5. ad | 


The. trend of our ‘decisions is not to extend governmental imininity. from: 


: “state. taxation and ‘regulation beyond the: national government itself and gov- .. - 
-. ernmental functions performed by its officérs and agents. ° We have recognized = . 
22) fhet the Constitution ‘presupposes the continued existence of the states func; 
. tioning: in. coordination with: the national’ government, with authority. in: ‘the wes 
_. states. to lay taxes and to regulate their internal’ affairs and policy, and tliat © 9 
state regulation like ‘state taxation inevitably imposes some’ burdens on. ‘thes? 8 
national government. ‘of the same kind as. those imposed on citizens of ‘the . ye 


| 7 United. States within’ ‘the state’ s borders, see. M etcalf & Hddy v. Mitchell, supra, | 


“24 523-24. “And we have held that those burdens, . Save as Congr ess may act. to 
“sg yy remove. ‘them, are to. be Teg garded asthe: normal incidents of the operation | a 
within the same territory ofa dual system-of. government, and that no immu.” tee 
, nity of the national government from such: bur dens is to be implied. from the — 


~~ Constitution which established the system, see ‘Graves v. New York en rel. i 


O'Keefe, 806 U.S. 466, 483, 487, 


a Compare Pacific Coast Dairy, Inoe: v. Digan. of: Agriculture. of i ee 
California, 318 U.S. 285, where the-court held that the State’s at- 
~ tempt to revoke the ices of a milk dealer for selling milk to the’ 
War Department at-less than the minimum price fixed by State oT 

= law, where the:sales and deliveries were made at.a place within the -. 

3 exclusive jurisdiction of the United ay was S unconstitutional. The oe 

a our in that case said: | | ee eh eu * 
“We. have this: day held in Penny Dairies v. “Milk Control. Coimmission,: ante, a a 
ne . p “261, that ‘a. different decision: is. required where the contract and: the sales — ee 
occur within a. state’ Ss: jurisdiction, absent: specific national legislation excluding : 


the operation of the state’s regulatory laws.. The conclusions may seem con- 
: _ tradictory 3. but: in. -“presery ing the balance between national | and. state DOWeE, - 
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- seemingly inconsequential differences often require diverse Fesults. This- tee . 


be so, if we. are ‘to. accord to various provisions of fundamental law their 


ies | natural effect. in ‘the circutmstances, disclosed. - So to do.. is: not to make ‘subtle: wae 


or technical distinctions. or to deal in legal refinements. ~ Here we are bound’ — ~ : 
to respect the relevant constitutional provision with respect to. the exclusive eee 


| _ power of ‘Congress over federal’ Jands. 


| The Jogical deduction: from: these’ nee 1s that: if thé Federal ou : 
Government itself is not’ immune fr om the direct: burden imposed by. ne aes 


# - - the increased cost of goods purchased on its behalf within the State’s eee 
_ jurisdiction, its Indian wards certainly may not claim immunity. me 


| less they have been granted | the immunity by: act of Congress. cy ar 2 a | 
ship with limited power over his property: does not, without. more, 


ng render him: [the Indian] i immune from the: common n burden.” oa oe 


— ‘ntondent v. Commissioner, 295 U.S. A418, 421. 


Until recently it has been the position of éhig Diertient ‘that, re- 


eae striction against alienation of the funds of the Indians implied. i im- 


munity from State. taxation, - In the case of Oklahoma. Tax Com- - 

 gassion v. United States, 319 U.S. 598, decided June 14, 19438, the 
Court had. before it the question of whether funds restricted by act 
of Congress * were immune from’ State estate taxes. One of the argu- | 
ments advanced. by the Government. on. behalf. of ‘the immunity. of 

such funds was that. Congress by. placing restrictions upon. the funds: 

- manifested a. purpose to exempt them: from. State taxes. - ~The Court - 

found that restriction. against alienation; without: more, was not: the 


: equivalent of « congressional grant. of tax immunity. It pointed out — 


that: the. doctrine of constitutional immunity from taxation for the 
- income of the Indians’ holdings on the Federal instrumentality theory — 
. had.been renounced. in 7 elvering v. Mountain Producers’ Corp.; 303 
- U.S: 376, and. that the immunity formerly .said to rest:‘on constitu: 


— tional implication could not now be resurrected in thé form of statu=: 
tory implication. - The Court then considered the act by. which the: 
| particular funds there 1 in question. were restricted and found nothing. ea 

in that act suggesting that- Congress meant to exempt such restricted — _ 


. funds from State taxation. The Court pointed out: further that when 


ee Congress wants. to ‘require both nonalienability’ and nontaxability - 
: can, as. it: so. often. has. done, say So explicitly.» i ale ea ae 


While’ it is true that ‘the taxes considered: i in that case were estate ne 


| : taxes levied by the State of Oklahoma on. the: transfer of estates of. a 


deceased members of the Five Civilized Tribes’ and while the: court a 


oe found. that the: Indians of the Five Civilized. Tribes have no. tribal — ce 


oe - autonomy, such as exists on othér reservations, and that there is little — 
to distinguish them from. other citizens of. the ‘State, yet, it must. be eke 
: recognized that. the court. did. hold that. restrictions, without. more, oe he 


ee tion. | 


ieee UNITED STATHS ». 0B, STRAUSS ET-AL.. ae as eo 


December 29, 1948 


a _ are not enought to remove Indian funds from ¢ oC e sphere of State taxa- Z 


“Thersfore, it. must: be’ held that ile the: particular’ ‘reanvideel . 


a - funds used to make the individual: purchases have been declared by, a | | oS 
she. Congress to be nontaxable, such funds have no immunity. from State » ents 
me _ taxation when used. ‘outaidé of an Indian reservation. _ Tf'an ‘Indian. ~~ 


; goes off the reservation. to make his purchases, such. purchases may 
oe 2 not be. considered exempt from State sales. taxes, o Bo 
~ That part of the: opinion. of May 8, 1940, ‘which held that ‘plirchgads oe 

me made by an Indian or by Government agents for an Indian with ree 


oe stricted funds outside of an Indian reservation were exempt. from. pets 


| the payment of State sales taxes is overruled, and the superintendents ane 
we should be. instructed. that. merchandise obéained on purchase, orders 


issued to. merchants doing business outside: of the reservation and. 


} paid. for with: restricted funds is subject to State sales, taxes mle | 


ee : Congress has provided that the funds used | are tax OnemP Ee, : 


--Apbroved we 
Oscar L. Geianban Be | ae 
~ Assistant a Seerstary. ee : 


UNITED STATES v. ro E STRAUSS Er AL. 
. Decided December 29, 1948. 


| ‘Piiacwn: ‘Minune ‘ Guative “Discovery: Or “VALUABLE: Miitizatis--Ditremer ‘Prose: oy ae 
_. $CUTION OF. Work LEADING TO DISCOVERY: WitHin: MEANING oF WITHDRAWALS 


_;. UNDER. ACT. or ial 25, 1910, AND ) MineraL. LigasInG Act: oF FuBRvARY. 25, ~ 


“Placer latins: ebanidoied 4 by original. jocdtora but ‘@aimed by appellant: under — : if . = 
__purported assignment. held void in absence of eae prosecution of. yee te 


_ leading. to discovery. 


or, OcouPaNcy. oF: : PUBLIC Lanps, 


The ‘Department’s duty: to: administer ‘the coubite: domairi peccladest sanction. ae 
of ‘monopolies. of Jarge ; areas nen EO TIODS: held: aout ceoimpltance ea ee 


with, the law. 


-‘Juntsprorion. or. DePantMEnr 1 TO. Decians: Crarms VioID.i 828 EE = Os 


i The Department has power to declare. mining claims void. prior. to the e fling age oS 


of an. application: for patent. . 


: a : ‘Ganise Assistant Secretary: 


Pursuant: to order ‘of December 16, 1940, ee the Comer id dl 7. 


7 - Office, the register of the Salt Lake City office on February 18, 1941, : 


- instituted these. Soke proceedings referred to.as: 3 Contest. ‘1687, to . . a 


~ 


“Eee 568 % DECISIONS OF THE | DEPARTMENT or THE INTERIOR “1881.3 D. 


a ac sins pre clitima oe as Ball A B, Ce D, E, J, K, Li, M, 
Me, «0, LeU, y, W, X, X and Y, each for.a are section sad all Teeatede, = 
2 Ip Re. 11 and 12 E, of T..25 S.,S. L. M., Utah, in the names.of C. E. 

Strauss et ai., “members of the survey crew on the claims referred to 


ee See hereafter, ‘and’ as Contest 7688, to some 562 placer mining claims 


; known as Ball 1 to 11, 14, 15, 18 to 56 inclusive, Pitt 1 to 20 inclusive, — 


2 - Boyd A, B, C, D, Fisher. 1 to 40, inclusive, Curry 1 to 204 inclusive, 
a Boyd 1 to rel inclusive: 14 to 30, 33 to 130, 201 to 256. inclusive, Devon. 
2, 4 to 18, 15 to 24 inclusive, and Axel 1 to 40 ‘inclusive, | each fora. 


= id quarter section and. located i in Ts. 25 and 26. Ss. Rs. 10, i, 12, 13. and 7 
14 E.,-S. L. M., Utah, in the names of H. M. Curry. et ie and. the — 


| : Duquesne Assessment “Absociation: ~The contests were instituted: on 
~~ the grounds that no discovery of oil,. ‘gas Or other minerals had been «. 
made and that claimants had not been in continuous, diligent prosecu- 


tion of work leading to discovery of oil or gas so as to bring the claims 


? : within the clause in. the. act of June 25, 1910, saving. valid. mining © 


— claims made prior to the. withdrawal order of March 4, 1912, and 


-. the similar clause (section 87) in the Mineral Leasing: ‘Act of 1920. 


The original locators, their heirs, and: the Assessment Association 
were made parties to. this contest, but. because of failure of these 
parties in-interest to take any. action, the case was closed as to them 
by the Commissioner’ S decision of August 29, 1941. A.J. Denny, who 


since 1930 has been occupying these Cae forming a solid block | — 


of land of some 86,240 acres within Utah Grazing District No.7, 
_ “-was also made a party to both of these. contests. He alone answered 
and. applied for a, hearing, which was duly held Ja anuary 8 and 9, 


1942, at. Castle Dale, Utah, before the Clerk of the District Court, - 


and on J: anuary ‘29, 1949, at Salt Lake City, before the acting register. 
~ Both parties appeared with’ counsel... At the final hearing on January 


29, it was stipulated that 37 claims: (Axel 1 to. 28: and 33 to 40-and.. |. 


7 Cane 67). were to be eliminated as not being claimed by Denny. - 


sea However, as there Was doubt: about. the latter cba because the ‘de- ‘ 


zi scription in the transcript ‘covers Curry 66. yather than 67, and: be- 


: ; cause: 67 is entirely surrounded by quarter sections to which ‘Denny . | 
asserts a right, the Commissioner in his decision. of April 26, 1943, . 


-. considered this. claim. on the merits, taking as admitted the contest 4 . 


oe 2 to the eliminated Axel claims.. 


The April 26 decision. sustained the. following charges a against st the. a 


Te claims: 


“O “That minerals have not been found within ine limits of the claims i in “sufi bee 


dent quantities to constitute a valid discovery. | maT A 
4S That a discovery of oil or gas or other ' ‘leasable minerals. was fot: inde: - 


: prior to the array of the act. of February 25, 1920 (aL Stat. 487; 30. U, 5 oe 


ish. 


eT eS UNITED STATES v. C. H. STRAUSS Br AL. TEE BOQ os 


- December 29, 1948: 


5 ‘That the claimants 1 were. not; on. February 25, 1920, in diligent prosecution: oo 


paces - of work leading to the. discovery of. oil or gas or. other leasable minerals’ whe sia — 


ber, one was thereafter. continued ‘with. diligence to. discovery. 3 . i au i, 
6. That a discovery of oil or gas or other leasable miner ais: was not made’ on we 


eee the claims. within T. 25 S., Rs. 10, 11 and 12 E. » Drior . to. Mareh 4, 1912, when : ee es : ; 


| the lands. were: included. in: Petroleum. Reserve No. 2D, 


7, 'That’as to the claims in T. 25'S., Rs. 10,11 and 12. B, the ‘Gaimants were 7 . = Bs 
not, on March 4, 1912, when the lands Were withdrawn, in. ‘diligent prosecution ra : 


PCs of: work leading. to. the ; Glscovery. of oil and gas, » which. was ; continued oy ae 2 | 


diligence: to. discovery. 


~ By letter. of the eel Office dated J uly 2 9, 1948, ‘contestee 1 was Sa es ee 


oo ae a extra 60 days within which to file “hig. brief, he. haying. filed ‘a. a os 
SON otice of Appeal” on June 7 just. as the apes time from : service ead oa 


the decision on May 8 was expiring. 





All of these claims were located rae ing. Febr uary 1912. ee prior 


‘to the March 4, 1912, withdrawal from entry of about one-third of | ~ 


the lands (those i in T. 25:S., Rs. 10,11 and 12 EF.) as part of Petroleum. 


: Reserve No. 25. The locations were made by or, on behalf of. the ony 
parties as to whom this. case is now. closed, and the date: of location. 

and the date of. discovery. are the same in. each ‘instance. -Approxi- a 
mately 150. claims. each were located for building stone,. for sand--.. . 


_ stone and for gypsum, about. 60 for limestone, 18. for oil sand. (or. oil 
shale), and a few for manganese, aluminum and clay. “Each. notice 


after mentioning one of. these minerals. specifically, ‘included ‘the: ioe 


phrase ‘ ‘and other valuable | miner al deposits.” eee et oe oer | 
It is conceded that, the. purpose of the locators was to prospect for _— 
oil and-gas, which is evidenced by their efoup assessment work on. 


these placer claims from 1913. through 1917, (the work being done on 
each five locations of 800 acr es) nde the. provisions of the act of 
February 12, 1908 (32 | Stat. 825, 30 U. Ss. c sec. 102), allowing assess: ee 
“ment work'to be done upon any one of a gr ‘oup of contiguous.‘ ‘oil land °... 
— locations, not. exceeding five” ‘rather than on individual locations. ed 
~ The latest year in which there i is any indication of. activity. on th oso 7 


_ claims by or for the original locators was in 1926,.and in fact it was 
a stipulated by’ the parties at the hearing that. the required assessment 


: work on the’ 539 contested. claims was done from 1913 to. 1926, ‘that — : a bs 
> for. 1920 being excused by. statute. The record indicates that, no drill . ~ a 


; ing was cone after 1918: 


A check of the proper Sone radards: ‘indicates’ no tr enefer of, any oa 


of these claims by the original locator. Denny, has a brief written © — oe 


; ~ statement dated: April 7, 1930, signed by Grant. Curry. as: Seer etary 


- of the Duquesne Assessment Association to the effect that A.J. Denny ee 


-. : 2 1S. the owner of the. interest of said association. in said lands. This 8 : - a ; 
eae statement was not. acknowledged by Curry and therefore | was, s not yee 


8929504842 be hte 


SO Qe DECISIONS OF THE DEPARTMENT or THE INTERIOR 1587, ae 


- acceptable: for ieatiuce Sich Denny I later appended. an ee nee 


~ a ~-edgment | of his own: and. recorded: it in July. 1941. ~ However, Curry ha ee 
~ ee informed the. special agent, who interviewed. him 3 ‘in ‘Pittsburgh that. en 
the consideration for the intended transfer had failed.and while the ~~ 


oo: parties: might have quitclaimed to Denny whatever interest they had 


if his. note to > them ne beer Lae ee no eg had bee intention of : . ree 


ae doing SO. - ae 
On J ay L 1981, Sadi filed none in ‘the, Toes ‘Ooty aoe ee 


— Sia the claims are located, of having done $100 worth of-assess- ae 
— » . ment work on each of the 539. claims he contests, but, at the. hearing See 
he ‘testified’ that he filed these notices simply because he could’‘not 


‘ ‘record: the written stiitement on which. he. relies and’ he ‘wanted’ the 


county: records. to’ show: that he was. “the owner of these claims.” 
‘When. asked. how much he spent, in ‘doing this assessmént work—the 

2 form question. in that respect. being left blank—he was unwilling to 
‘say he had spent. as much as $2, 000. although to ‘satisfy. the statute 


the worth of the: work should in this case have been $53,900. He 
admitted ‘that. he thought: this work superfluous because’ title to the | 


claims. was perfected by 1920 and he was. relying on the assessment 
work’ done by the Assessment Association prior to that time. He was : 
indefinite as to when: he thought. discovery occurred. | i 
“Denny has’ been an oil-well worker and driller: all his life. ° * Since: 
going into ‘possession he has been using ‘the lands. involved for limited 
~ stoek- -raising purposes... The. investigation. Teports | ‘indicate that he . 
applied . for a grazing license in. 1987, but later refused to pay. the : 
: grazing: fee, taking the position: that. ‘Mis Jands were. not part. of the’ 


"public domain. He admitted having. posted. “Private Property—No os, 
os, Trespassing” signs around the boundaries. of. the land which the 


Division of. Grazing. asked him to remove. He. refused. ‘His’ action. 


oe interfered materially. with | grazing m1 Utah Grazing District’ No. 7). | 


tb culminating” in a, “request: for an 1 investigation by the Director of - 


oa Grazing. 


_ Careful. coined of ie eordl isads. i. ie. following dy. 


a: sions; first, ‘that “valuable. minerals” were not, discovered. on these | 
pe ae ine at the tinie of location or at ¢ any. time since within the meaning 
of sections 22 and 93. of Title 30 of the Code. (Rev. ‘Stat. 2319 and 


a 2320), and second, that diligent’ prosecution. of work on the. claims : 
leading to the discovery of oil or gas has not been continued soasto 


— give. validity. to the. claims under the saving clause in the. act of J une: * 


_ 25, 1910. (36° Stat. 847 ie pursuant to. which the withdrawal of “March oe 

4, 1912, was made, and the saving clause of the subsequent. Mineral cutee 

ee eck Leasing Act. (41 Stat. 451, 80 U. S.C. sec. 193), anthoriZing, disnge a 
eo oc tion of oil and certain. other minerals by. lease > only. , ae | 
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ey December 29, 1943. 


es on effect contestes. proceeds 0 on the mistaken theory that bene oo ee 
: 24 there i is a scientific possibility ‘that oil underlies the lands in question - Ae oe ok 
a and: because there are. some indications of other minerals, including 
_ ,. gypsum, that may be valuable at a future date—which ‘possibilities - ee e 
es the Government. does not dispute—he,. in. the. ‘shoes of the former 
ar claimants. upon. whose rights . he admittedly. relies, . may. treat: the. ee 
oS | meager evidence of minerals.as a discovery, and. at such. future time in oe 
aoe as he is able, perfect his title-and ask for a patent, to the lands. Pe eee S 
It has long been recognized that no mining ‘rights can be ‘acquired ee 
ae without, discovery, and that by “discovery” j is meant not-_mere indica-. = 
oe tions, but a quantity of mineral sufficient to warrant-a ‘prudent man 0 
Pie etid making expenditures toward that end. . Cameron v United States, SP aoe 
— 252 U.S. 450, 459. (1920) ; Chrisman v. Miller, 197 U. 8. 318,822 
- (1905) 5 United States v. Mobley (D. C. S. D. Calif. N.D.),45,F.° 0 
Supp. 407, 409 (1942) ;. United States v. Standard Oil Company of ao oe 
California (D. C. 8. D. Calif. N. D.), 20 EF. Supp. 427, 456 (1987) re oe ote 
ee — Nevada Sierra Oil. Company v. Home Oi Company. (C. CS. De 


: . Calif. 5, 98 F ed: 673, 676 ( 1899) ; Oregon Basin Oil & Gas Compe any Cae 


eS 50 L. D, 244, 259, and H. H. Yard, et al., 38 L. D.59, 70... Oe a 
As stated in United States v. Standard Oil, ‘SUPTO, the. Land ae Fe 
- Spartina: for. purposes. of classification may_ recognize the known Re 
"mineral character of lands without discovery, basing its determina-° 
tion on surrounding or external circumstances, but. without discovery er 
an individual can make. no claim to the lands. See Rev.. ‘Stat. secs. 0 


: 9890. and 2329 (30. cope S. C. secs: 98 and. 35). If discovery. occurs ot oo 
after: acts of location have “been. performed, the location’ will date 
from’ the time of discovery. - 2 Lindley on Mines (3d. ed.) sec. 335, le, aes 
Tn this same section Lindley quotes. from Halleck’s introduction to ad Pg 
2 - DéFooz on. the “Law of Mines” as follows: “Discovery i is made the — ce ce 
>. source ‘of title, and development, or r working, the condition of the PS at 
3 continuance ‘of that-act.” ° | 2 ne. a 
There is’ little’ question. here that. a. ‘great deal of money - was. eke Peni 
oO, pended. for work.on these:claims from 1913 to 1926 at the. instance a a 
. the: original locators, but the record. indicates that this was all i in’ ‘the S fe 
~ nature of Prospecting work and that the discoveries. claimed 3 in ee 

- ~~ location. notices were “mere ex parte, self- -serving declarations. on ‘the-. 

oe part of the locators” vather than. evidence of discovery. Coles Ve Ralph, . br Be oo 
2952 U. S. 286, 303. ‘Locators’ referencé to their work’ as assessment = 
eon work is ‘not evidence of discovery, nor can it take. the ‘place of dis-. Fae Oe 
os. -Covery: “Cole v. Ralph, supra, 296; Cochran. v. Bonebrake, vag Ek 0 ee ee ss 


1052 “It controverted [discovery] rast: be proved independently of ee 


: the: recital in the. certificate. x ae Copper Vonipany v. Boy a 
-. BBL D. 382, 384. : | pee 


2 OT De _DEGISTONS or THE DEPARTMENT OF THE INTERIOR (W8LD _— 


= "There was nee at thé hibit as ; follows: Tasker, one of oe 
_ the men who worked on ‘the claim in 1913 and 1914 and a son of one = 
| of the prométers of the area, ‘testified that 1 in. the former year, holes = 

95 to 50 feet. deep were drilled | on almost: all the claims,: which. were > 2 


2 : deepened to 75. or 100 feet. the next year. ~ Twelve- inch casings were - 


‘put in these shallow holes. Mr. Whittier, a mining engineer of the 


a Division of Investigations, testified that in. the spring of 1939, he ee 


made a. geological reconnaissance of the area on which trip he noted- satiat 


\.- no-signs of oil or oil stains on these.casings. Denny himself admitted — 4 
oo that he had no personal knowledge. that ‘ ‘when bailing, oil appeared een 
~ on the water,” as he stated in his answer to charge four. Thishad 


| been told him by one of the original. drillers. He stated that. the — 
‘well now used to water his stock; one of the deeper. ones drilled to— 


a 600 feet, showed oil” on. the. water when pumped a half day .or so. 


ee) ohn Byers, one of the. surveying crew, nominal locators of the Ball 


A to. Y claims, testified that he remained there to’ “work during the 


winter of 1913 and helped to drill the 50- foot wells. His testimony - 
is of further. interest in that he stated he was not. paid to make the - 
‘ location. but only to. work and that he has not sold his. interest in the“ 
- Ball claims, but has never done any work on them. as the Cuury, in- — 
terests did the assessment. work that was: done. a ore : 
Whittier also testified that: while. the ‘San. Rafael Swell: to the _ 
| north of the area was a large known structure and there’ were. known 
. anticlines or domes to the south and east, the intervening lands, in-- 


7 eluding” the area in question, were not favorable. to the existence of © 


» ott and if: oil” were encountered at all, it. would be at 1,000 to.1,600 — 
| feet or more; ‘that. he observed. Hach sandstone and. Himestorie, ‘but 


: no stone which could: be regarded. of. value: ‘for building. stone, and . 
“= no gypsum in the area which would justify doing any work oncits: & ¢ 
ee _ Special Agent: Vander Veer, an. experienced geological ee ae 
A testified that. he- and Whittier made a trip together over the area. 
two days prior to. the hearing at Castle Dale.. He concurred with — - 
| Whittier on the. unfavorable: characteristics of the area for finding ae 


; ee petroleum, in any. quantity. and. described the same regional dip To ae. 


~. ferred to. by. Whittier, indi¢ating no structural traps or anticlinal 
: noses _ which might intervene, yielding oil: He stated that there was. 


no: seepage of oil at’ Buckskin Spring near this property. He also’ 


on referred to. the ‘sandstone, limestone. and. gypsum as typical forma- 7 “ | _ 
tans tions, found throughout. that part of the country. —— a 
Ta is clear that only shallow wells were drilled. on . these era ‘and’ ©. ch 


a the possibility . of finding oil at. much greater ‘depth, stressed. by 


ee 2 Denny. and his counsel, is not sufficient to- “hold the claim. A similar a - hie 
claim was disallowed in “Oregon Basin Oi Company, supra, where | 


Ooo 8 BO ene UNITED STATUS ¢ oC. B _ STRAUSS: Er AL, (One aoe 
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- ; | : : the SRE Pee as here, ‘that. oil. i were 5 expected. 46: oe - ag a - 
~ developed. many hundred feet helow: the original drilling, and wholly or a 


| unconnected with the formations penetrated. 

-. As.to. whether. a prudent. man would be justified + in “procesding 
further with these mining locations for building. stone, limestone, - ~ 
sandstone and. gypsum, Tasker stated on cross-examination that the - 


me _ answer depended upon. whether the mar ket. would justify. it. He. - he 


2 admitted « as to gypsum: that he:did not know. whether It: would. have | 
~ been possible to sell at a profit now or at any time since 1912... Oon- 25": 


-testee offered. one. Gibson: as a witness, who stated he had. been in 
the mining business. for: 25. or 380 years and was. familiar. with the 


- gypsum- -plaster_ mills at Nephi. and Sigurd, and that if a railroad. or | : 


+ oiled road. were. available to these contested claims they. would be as) 


= valuable: for gypsum as the deposits referred to. In this, connection we — 


~- might point out that there is a 1907 decision: of the. Supreme Court. _ 
of Utah. involving the gypsum deposits at Nephi, the opinion stating 2 
that “for a number of years” the parties had mined and manufac- 
tured | wall plaster. there. . ae Plaster’ Co. We . Fuad County, OO ghar om 


Utah 114, 93 Pac. 58. eee 
— “Thus: the situation as stb gypsum ¢ on i these: ere is. s much ‘ike that ee 


of oil. There are valuable deposits in the vicinity, but. no ‘showing = = . : 
- in this instance that a discovery was made at the time of location 


we or has since been made, sufficient . to- justify a prudent man. in’ ae (a a 
a pending additional time or money onthe claims. © fe. a 
| Denny himself admitted that.it. was. his. andomiaudane: “that neal ; 


ey was. no-discovery. of oil at the time of location although. he took the ©. . 

+ position that other. minerals were discovered: then. . Aside from thes: 8 2n0 

Loc self-serving location. notices, there i is no evidence to support the latter 
contention. - Tasker testified: that an- engineer. employed. subsequent. bee es 
~ to location refused to pass the installation of a: gypsum plant. because ; 


: of lack of water. ‘That condition made the. ‘mineral as valueless then 2 _ 


as it is now conceded. to be for lack of: transportation... The record 
- fails to show a serious attempt to sustain the contention: that the. 
building stone, sandstone or limestone claimed. to shave been discov- — 
ered were “valuable minerals.” The record of. the hearing contains 


 . some testimony as to asphalt, ‘but Denny admitted atthe final hear- — | 
~ - Ing that the sample exhibited * was. not taken from these. contested 


claims. 


~ But even without. discovery or valuable mince. at. : the time of. 7 ; : : 
location. or of valuable minerals other than oil since that time, had. 
- the claimants continued i in: diligent. prosecution, of work leading to. 


ea the discovery ‘of oil or gas, the. claims would not. have been aavali fe 


. dated hy: the creation of Petroleum Reserve No. 25 or r the subsequent ee ‘ 


‘B74 © " DHOISIONS oF THE. DEPARTMENT oF THE INTERIOR, “158 ae 


“ cinguneacion? of oil rene toe al onky ade the Minéral eee 2 


oe Act. The: lands’ in Petroleum Reserve. No. 25 were restored to the - 


a publié domain by, Executive order of December 24, 1923, but all ‘the. 
_. lands claimed here were in effect. withdrawn when cde in Utah 


Grazing District: No. 7. pursuant to: public land order dated. May a es 
1985 under the. ‘Taylor Grazing Act (June: 28, 1984, 48 Stat. 1269, : 


- 43 U.S. C. sec. 315). 
It is evident that the Oninty. interests ‘abkddoned thes dains ithe | 
out: ‘discovery after they ceased. work 3 in 1926, including. the Ball A 


ceo. locations made in the names: ‘of the surveying crew. _Denny re- 


fused to offer. proof of title to’ these claims in, himself, ‘and in effect 


admitted that he had not been in diligent prosecution ‘of work. on the - 
ze claims - sitice the. beginning of his: possession. He has failed to show 


any. rights that the. cancelation. ‘of these: claims has abridged. ‘His Be ass 
attempt to monopolize this considerable area’ with little or NO.@k- 
' penditure or effort is ; neither a wise nor. uke use of the @ public Pee 
- domain. a fe 
‘The Department's détision’i in eho case Sof H. a Landy eb “GE! 88 ge 


ae 168 D. 59, 70, cited by the Commissioner is decidedly i in point here: 
‘Charged as it is with the duty. of administering. the public domain. and with a 


se . disposing of lands therein to- qualified applicants. under the laws. appropriate : 


i thereto, it: is incumbent upon ‘this Department to- see that the public lands:are — - a 


= not. withheld from’ use-‘by the Government ' or from. acquisition by. proper ‘appli- 


~ eants, through: invalid locations, filings’ or entries aie oo proper eae _ | 


ae tion’ and held without due compliance with . Jaw. 


| a null and void 3 is: 


eee VTE Y ard. decision and ‘the: subsequent Supreme Court: degen. in: me 
— Cameron v. United States, 252 U. 8.450; 464, make it clear that the . 
_ Department has the power to declare’ mining’ claims. void and need ea 
“not wait: ‘until an. application for patent is Aled.” pgs ee 


“The decision. of ‘the Commissioner declarisig these sto placer dlins : 
Affirmed. 


UNITED STATES \ ve ROBERT Te “POPE, IR, 
| Decided, December. 29, 1948 


2 Stoow-RaIsING Hoxémsreap ‘Aor —Finat. Pxoor—HivibENos—Abvense Procemprnas, 


“Where an entryman submits final pr oof which is clearly insufficient on ‘its face, on 


oe ‘is. no occasion for further pioceedings.. In ‘some > instances the entry: - 


- 4 


| ES Ot seg: United States ew rel. ‘Bora “Gomi ai v. TéRes: (App. D.C. 1938, “98 F, (ay art) é 


saa which Jimits:a prediscovery: transferee of an association’ s location: of: 160. acres ‘to. 20 acres) 


Fe immediately surrounding Any. discovery’ he may make, jn: which the court. pointed out 
| that. to do otherwise: would result’ in: developing: the ‘minerals on a: small’ portion: of ee i 


he tract, only, and, foreclose. mining SPROE any, upon. the balance to. other individuals. 


Sey Bape es “UNITED STATES v. ‘ROBERT ie ‘POPE, JR. BI 


December 29, 1943 fg 


“man may r be. allowed. an. opportunity. to. make a further. showing. but t adverse — ae . 


Proceedings ag gainst the: > entry by, the. Government are not warranted. 


| Armen ononmstom OF THE Guamnan, Lanp Ovrron—Ruuas | on: + Gomme oe 


Contests. 


g _ Under. the Rules on. : Government Contests. (3. OFR 292. 18); usta agents. ie . ee o 

- the General. Land Office do not appeal. from registers’ decisions. adverse. 100 Pe 
the’ Government. “Such decisions are merely. advisory and are, therefore, Eee rae 
“- peviewed - by” ‘the Commissioner of the General Land Office as of course. -- 0 
“8 (Citing George” Ww. heats et au, 4a Li. De 295, 299-800; Ga oF yf Phhodiite.. a 


“5B ID. 245, 246.) 


* Curapman, Assistant Secreta ee 


Robert. Ii. Pope, J r., of Canon City, Colorado, had aan Fi fon ° Pee 


ae a decision of the ‘Acting’ Assistant. Commissioner of the General Tand ee 
~ . Office, dated. August, 13, 1948, reversing a.decision of the register of 
ae the: district land office,’ ‘Pueblo; Colorado, which sustained .a demur-_ es, 
1S Petty interposed: by the appellant at the'close of the presentation. Of eee 
- -~ the Government’s: testirnony in adverse: procéedings against: his stock-' a 
raising: homestead cay. Pueblo 056164. The facts: in the. case 6 are: cee 


Pe ash follows: . Aes , 
~ On September 26. 1934, “Pope apélied i to mak stock. -raising _hiitiies wom 


oo stead cael of the ‘SW Sec. 26, By SEY See. 27, 5 NANEY, Bec BB 
ae eee his Soplicatien: was allowed on ‘September 41, 1985. "Final ioe ie 
Wag. submitted: by the: applicant: on November 15; 1940.- “At that: time, 90) we 


one of ‘his? ‘two: final-proof ‘witnesses, W:'B: Treland of. Canon City, ae iB i 


a : ~ Colorado, swore: that Pope did not: establish OF ‘maintain | an- actual a 
So residence: on the jJands embraced in his entry during the period: claimed oe 
* “in: the -final proof but resided: at-all.'times during that period-on 


: adjoining. lands belonging to his mother: ‘Thereafter, a field investi- ee 


“gation. .was made: andadverse | proceedings: against the ‘entry were 
Fg © ordered charging: that’ the: entryman did not establish :residenceon 
- ~~ the: land: aS’ alleged 1 in! ‘the: final’ proof: and that he did not: maintain - nohartig - 

residence thereon’in the manner ‘and for the periods stated inithe 0. 


| ~ final: proof. | “Pope. ‘denied: these: charges‘ and’ requested ‘a, hearing, ree 
~ which was: held’ on. ‘April 28, 1943. The: Government. ‘presented | thes ls.) 


— _ testimony. of four ‘witnesses: and rested. ‘Thereupon’ Pope’s‘counsel 
oo -demurred ‘to’ the: ‘testimony given in: behalf: of! the Government ag oe - 
oo sbeing® insufficient ‘to support: its. charges, moved. to’ disiiss. the: PLOR ee 
ae ceedings’ and: submitted ' no evidence. “By decision of May 7; $943, the. a oa a 
oC . register sustained’ ‘the ‘appellant’s demurrer and’ ‘dismissed the. wegen os ee 
fae  ¢eedings: “AS noted’ above, this. decision* was: reversed by. the. fae ae 


oe “Assistant Commissioner and: the entry v was held for cancellation. 


at 


os ie | __ DECISIONS OF THE DEPARTMENT OF THE INTERIOR | (88. D. a 


Tn. tie appeal Pope charges that the “Acting fesse one . 


a sioner committed. error in reversing the decision - of the register; 


in reviewing, the cause where no. appeal had been taken; in ‘finding: a 


against the entryman on the issues involved; in -not. sustaining the 
- demurrer; in resolving all inferences, arising rani testimony given, © 
~ or from lack: of evidence, ag ainst the. entryman, ‘instead of following oe oe 


: be ; the rule pertinent to such cases to. resolve all inferences and presump- ae 
~~ tions in favor of the man on the land; in not. dismissing. the contest’ 


a6 proceedings for failure of evidence to. support. the same; and, in not ae we 
_ approving proof submitted and allocating for patent. . of ae 


The regulations 2 governing s stock Taising homestead entries Pr ovide ee 
pnp Pe ee 
ir “Or iginal stock-r aising ‘entries, ‘and’ additional ‘entries subject to. ‘section 3 ot - 

. the stock-raising law of December 29, 1916. (39 Stat. 863 ; 43 Uv. S.C. 298) may 


| a be perfécted. by proofs submitted within five years after their dates on a. show-. 


_ ing of. ‘compliance. with: the provisions’ of the. 3-year law. (Act of: June6, 1912, - 


87 Stat: 123; 43.0. S. C. 164, 169, 218), except that expenditures for improve: — 


- ments must be shown in Heu. of the cultivation required. by t that, macal 5 ae CER 
. 168. 1) ge és | - | : ; 


.. 


Under | the. , Byear Taw, 3 in orieh th spacone. aiititled: tot ay patent an 


_entryman. must. prove performance. of the- statutory requisites “by -. 


himself and by two credible witnesses.” (43 U.S. C. sec. 164.). Under - 
the. stock- -raising homestead. law, therefore, an applicant must prove 

that, he has. resided: on the land for three years : and that he has made 
permanent. improvements. thereon. having” an aggregate value of not 


ee less than $1.25 per-acre and ‘such. proof. must.be: corroborated ae the ae 


- testimony, of two. credible witnesses. (48 U.S. C. sec. 293. ee 
/.In this case the entryman. did not furnish the required pioot. “The 


ie testitaony: of one of the two: final-proot: ‘witnesses, W. Bz Treland, not. 
~ - only failed’ to corroborate. the. entryman’ s claims as to residence: but | Pee 
oo east doubt.on. the truth of. such claims by: denying that. such’ residence _ oe 
. chad. been. established or. maintained. . In the’ circumstances, Pope’s. 


~*~ final proof should have been. rejected summarily for where an. entry- 
~~ man’s. final. proof. is clearly insufficient on its face, as in this case, ~ 
there is no occasion for further proceedings. Of. Cassius CO. Han. < 
7 mond, 7. D. 88. | There’ are instances j 1n- which the entryman should Su j 
‘be allowed an opportunity to make a further showing but in nocase °- 


7 : a are: adverse. proceedings by. the Government against. the entry neces-, oy 
ae sary. The institution of such proceedings i in this case and. the hearing ees 


on. them. were therefore. ‘unwarranted... However, inasmuch as,the.. 


oe ~ hearing was held, ‘the facts. there adduced. are pertinent to. consider 
ora eo in. the ‘disposition ‘of, the. case... AS was ‘pointed. out in the “Acting he 
one Assistant t. Commissioner’ S decision, the transcript, of the: e hearing tends one 


ote 874) ae “ATLANTIC AND PACIFIC R: GO, ET AL. a ere 
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ike . to how that the antryman maintained : a home away icin the oes | 
stead all during the life of the entry. Although none of the witnesses Gules 
: for the Governinent. at. the. hearing testified unequivocally thatthe (22.0 oe- 
oo entryman resided elsewhere than on the homestead during this period, = 
it is'significant, in view of the witnesses’ acknowledged’ acquaintance 
_ with the entryman’ S, activities, that not one of them corroborated his» = 
se —. claim of residence on the homestead. It is well-nigh: inconceivable Pes 
that persons as well acquainted with the entrymanas were these 
' . witnesses would not know where he maintained his. home. - ‘The OVie 
dent reluctance. of the witnesses either to affirm or.deny.that the: entry- ee, 
-- man resided onthe homestead can: reasonably. be. explained only. 
on the ground that while they did not. wish to make any.statements  - iG 
possibly prejudicial: to the homestead claim, they were mindful of = 
_ their oaths. Had the entryman actually maintained a residence on 
the, homestead to the exclusion of a home elsewhere,.as required by 

the homestead laws, no reason appears why these witnesses would 


not. have testified thereto. In the circumstances, it can only be con. - —_ 


_ The decision n appealed from i is 


bee: Devided January 8, 194 


Motion for Rehearing decided: February 8, 1944 — Gaga, 


Ss -Ratzzoap Lan: Guanrs—Srarutory ‘Gonstevcrto8N— TRANSPORTATION “cr “OF. ? 


-1940—Invenr | oF ConGREss—Saving CLAUSE: OF Secrion B21(b). 


“The language of ‘section: 821 (b) of the Transportation Act. of. 1940° Reem ee 


ao es ~ eluded that. the required residence was not established. or maintained. ae i ge oe 
2 For these reasons, too, Pope’ s final proof. must be rejected, _ | = 


af a There’ remains for consideration only. the assertion that, the Com- one? fe 
~ missioner of the General Land Office was without jurisdiction. 10,25 2 
consider this cage since no appeal had been taken from the register’s = 
os decision... In this connection, the appellant’s attention is directed to. 
ae paragraph 13 of the Rules on Government Contests (43 CFR 2922. He) ered a Hy 
which provides that: the special. agent: shall not appeal from the == 
._. decisions of the register... The reason for this provision lies in. thefact 
that the register’ S decone are only advisory with respect.to the inter-". ree a 
es est ‘of the Government and are, therefore, reviewed by the Commis- Sra ae 
>. ‘sioner as of course. George W. Dally, et al., 41 L. D. 295, 299-300; Pe iS 
es City of Phoenin, 53 LD. 945,246. °°” | 


| - ATLANTIC AND PACIFIC RAILROAD COMPANY, SANTA FE PACIFIC r eee 
" RAILROAD COMPANY, AND GREENE CATTLE COMPANY, INC 


ares the Secretary, of the Interior to issue patents. confirming the mae ae 


: a 


, Pe BIB _ DECISIONS ¢ or THE. DEPARTMENT. or. THE INTERIOR . 5s EDO oe 


are a to cot lands : as. he shall fina | have been sold to. an ‘innocent t purchaser: for Sea 


> walue; indicates: the intent of. Congress. to insure the survival of. some. rights bse | 


i tee railroad. _grant, lands: but it does. not. authorize the- Secretary to-issue. i 


ne aa in ‘instances where. the Tight: does not. exist irvespective, of. this ra 


| | Raman, Laxp “GuaNTé—Runation. OF. THE “Unrren. Srame™ AND THE Guawrme— oe 
| _ ESTING. OF ‘TITLE TO PLACE Lanps: AND InpEMNITY Lanps. Patt. 7 


iA. congressional, grant: to a ‘railr oad. company of the odacnutnbered sections 3 


a on” either. side of. an railroad: to. be: built constitutes an offer. which ripens ae 
er poy a ‘contract. when. the railroad company ‘indicates ‘its. acceptance by. Ao 
Oo filing a map of location showing the route of. the road and’ on location of — 


othe’ road: the. company acquires. an estate in: ‘the specifically aia place 7 | 
re lands. which: relates back. to: the date: of the gr anting . act: aos 


“The right to select. indemnity land: to. replace losses. in ‘the. place lands becomes . 
an ‘estate in- land only when losses: in the: Plan: lands. have been § ascer tained: 
cand, the vight: ‘to select has been: exercised. Sh ree” , Set aoe 


: Raritan Lanp Guanrs—Narone oF THE , Rie TO : Sinewor Inpmienrry Lanps. 


‘The right to select indemnity lands is in the nature of a grant of ‘power 
~ dependerit’ upon a future contingency which attaches: to. no © specific 1 lands 
“until: it is exercised. - a ee ae ‘ 


RAILROAD ‘Law. Cues tr TO “Inpmentry ‘Lanns—Ponronren “Sane, OF 
“UnseLecrep INDEMNITY ‘Lanps. wipe Oe Gee eee ogee 2 
k railroad company acquires no title to indernity lands pr ior ‘to the exercise | 

| ‘of its right of selection and a ‘purported. sale of unselected land within ‘the 
‘indemnity limits of a railroad: land grant is ‘without effect except as’ at may 

Z “operate as a. contract. to- convey “or: an ‘assignment: ‘of - the: benefits ‘whieh 
* will: accrue: when the right to: select has been exercised. Sea, 


: Ramtoan ‘LAND: ‘Gnants—Grantee’ s Recease ‘OF us, Uwpxenctsep Riga TO. 
“SELECT INDEMNITY, ‘Lanps. Ces ha ek ee or ae ae 
A grantee railroad. company’s ; release of ik ‘glaima. under a ratizvoad dand: i 
pe extinguishes the company” Ss unexercised right’ to. select, indedinity 
land. rh i ern A th eR ee gee a 
| Ramzoan Lanp Grawrs—Dariciency IN. AInpmenrry, Lanps-—Doorainé oF ae 
NorrHenn. Pacrric. OasEs. | | bat SBS ee aye ike, «ee 


_ Although under the doctrine of ‘the ‘Nor thern Pacific eee the United States’ - 
a is precluded from. depriving a. railroad company of. its right to: indemnity fe 


“lands. by appropriating, such lands ‘for public. purposes when losses in’ ‘the =o 
“place: lands exceed. the ‘available. indemnity lands the ‘yailroad’ company Sci 


> acquires: no title to indemnity lands. in the absence of selection. 


: Ramnoap Lan GRanTs—Ssrserion, oF. Inpexnrry LaNnp—Nucusstry ¢ Or Suaves: ee 


The ‘selection. of. indemnity. land identifies the ‘specific. ‘sections of land. to 7 


. which the: rights of the . railroad company attach, but. because: specific sec- SS 
tions of Jand do not exist before: euryey indemnity | lands cannot ‘be identi- ee ee 


fied prior to. survey. 


a BHD | “ATLANTIO AND PACIFIC R. CO. ‘Er AL, oe, “BID. 
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ae Innocent Puncitisens—Norice OF ‘Durects. IN Tren. 


Purchasers of land are. charged with: notice: of all defects: in. title indicated Le : am ” 


by” the Tecitals in: the deeds. in. the chain’ of title. 


aa +4 Cuapaay, Assistant Secretary: 


Nese This j is an appeal by the Santa Fe Pacific: Railitond 1 Chanpange? on 2 | 
ne the. decision of the Commissioner of the General Tand Office of May 8, — - 


fe 1943, rejecting its application. ‘for. patent, ‘Phoenix 080785,. covering pe ee 


| ae 3,014.5. acres of land in- Sees. 3, 5; .7, 9.and 11, T. VN. R. 9 W @ & a 
So, R.B. & M., in Yavapai County, ‘Arizona. ee ee 

.- Tn the act: of July 27, 1866. (14 Stat. 292), : epee authorized: the: co 3. 

aa - Atlantic and. Pacific Railroad Company ‘to. build. a railroad: from eo ee 


: Springfield,. Missouri; to the Pacific Coast. “To aid in the construction — 


-_of the railroad, it granted to the company every odd-numbered section 
oof. land i in a strip 40:-miles: wide on either. side of the road and ‘pave eno 
the company a right. to. indemnify. itself: for. losses ‘in. these. lands: % 
occasioned: by appropriation. of. settlers, by selecting odd-numbered 


sections within a strip 10: miles wide outside of each of the 40-mile - 


os strips. Pursuant: to this act, the Atlantic and Pacific. Railroad Com- ~ ee 


e pany. built a: railroad. from Springfield; Missouri, to the east: boundary a ee 
of. California. From time to time-as the work. progressed, the Com: | 


a - pany filed its. selections of indemnity. land.in: States where the road. Coe. 


had been: built and losses: in the specifically granted or place: Jands ae 


had been ascertained. In 1887, it filed a selection: list for-indemnity = = ~~ 
land in Arizona which ipeludad the. land described: in. the pending 

application for patent (Prescott. 1):. The local land officers rejected = 

~ this.selection. on the: ground that the land was not subj ect.to.selection © 


because it -was. still: unsurveyed. » The General Land, Office affirmed © ie as 


the local officers ‘and: the Department sustained its decision: in 1889. 


In 1893; the Department. denied a motion. for review: and the. General ee 


. Land: Office canceled the selection: (F-Docket 65804, November. 25, = See 


- 1912, Miscellaneous File: No. 27 8986). No. further attempt was. ever. an a 
made to select this land although an official survey was made in 1938. 


ee and the official plats was. s-approved. 0 on. April, 30, 1940, and. filed :« on ae Me 


- 7 December 10, 1940. Ce ae 
On December. 18,. “1940, ae ants Fe. Pacific Railroad: Gonipany: Pl adage A 


- ‘Sonhuber of the property. of the. Atlantic and. Pacific Railroad Com: = . : . o 
a _ pany at: foreclosure sale. and: owner of the land grant of that company a ada 
under the: act: of March 3, 1897 (29 Stat. 622), filed'a release. in.ac- 


_ cordance with section’ 321(b), Part II,. Title TII of the ‘Transporta- a 


2 : tion Act of 1940. (54. Stat. 954, 49 U. Ss. G. sec. 65), and. departmental . ‘ _ ns 
ee as regulations dated. October: 10, 1940° (43, CFR: 973.61-273.67 ). ‘The. ae 
Se “Telenae pees vemised and d quitclaimed | to the United, 1 States— mee 


> 508. a s PueStONe or THE DEPARTMENT OF THE INTERIOR (SLD. 


ks * any ofa all claims of watever insce iption to lands, interests therein, = 


Ree compensation or. reimbursement therefor. on -account.. of lands. or interests — 


cor _ granted, claimed to have been granted, or claimed should have been: granted ; 


. "by any act. of the Congress to Santa Fe Pacific Railroad Company. or. to any | ; 2 
: i predecessor in interest im aid | of the construction of any ponlon: of ee railroad. ‘ace 


ee s = It excepted— ae 


gee e- .- lands sold by the. ‘company. to innocent ‘purchasers for value. prior be 


to. September. 18, 1940, lands. embraced in selections made by the. company and an 


% approved by..the Secretary: of. the ‘Interior prior to September 18, 1940, or qandes oo 


a which have been. patented. or certified to the company or “any. ae in _ 


ae interest in 1 aid of. the construction of - ‘its. railroad. | 7 
AG the s same time, the Santa: Fe Pacific Railroad Coinpaly# filed a list - 


7 of: persons alleged to be innocent purchasers for. value to whom GS 2 
had sold: unpatented lands ‘within the limits of the grant. prior to 


. September 18, 1940, when the Transportation Act: became effective. 


This list: tneluded the Greene Cattle. Company, Incorporated; now | 
alleged to: be the purchaser. of the: land covered. by the pending ap- 
4 plication. for patent. The release was approved March 1, 1941. 


On March 3,:1943, under regulations dated December 10, 1941. (48 
CFR 273.68- 973, 74), the Santa. Fe Pacific: Railroad Company filed - 
an application for patent. on behalf of the Greene Cattle Company, - 
Incorporated, ‘claiming the right to a patent to five sections of land 
in Yavapai County, Arizona, under the: innocent: purchaser. provision 
of the saving clause of section Bares ea) Part: I, ae qT o the | 


ae Transportation Act of- 1940.. 


The application alleges that’ at various Sed ae Fan anuary 1, 


: af 4 7 1886, and January 1, 1896, the Atlantic and Pacific Railroad Company 
7 contracted to sella portion of the land included in the grant of 1866, 
~ to’ E. B. Perrin, and that the company and: C. W. Smith, Resciver, 


- conveyed the land involved in this. appeal, together with. other land,. | 
to E, B. Perrin and Robert Perrin by deed of October 15, 1896. ‘The ae 


deed, which appears in the abstract of title accompanying the ap: 


; plication, is written evidence of a compromise: of the contract, rights 


or the. parties whereby the railroad: company. purported. to. ‘convey | 
nde SOO, 667.86 acres in Yavapai County to the Perrins,. with certain reser- 
a _ vations, and E. B. Perrin and’ Robert Perrin reconveyed to the Re- 


ceiver certain lands in Coconino County, which the railroad company. ae 


. had inadvertently conveyed, to them: as part. performance of its con: | 
. tract: obligations. ‘This instrument describes the land conveyed to the | 


| ~~ Perrins by section, township. and range, but recites that a portion of - 


ow the land is: within ‘the: indemnity limits’ of. the grant to. the Atlantic. Oh, ah 
| and Pacific Railroad Company and that it was then: ‘unsurveyed. : 

Peake oe isk 1917, Robert Perrin: quitclaimed his: interest. in the land paws 
ae “chased from the Atlantic and Pacific Railroad compen} to. i Be 


oat ae ae ATLANTIC AND PACIFIC R. -CO., Er AG. aa eval or ae 
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7 Pane Ty ere ‘and September 1984, after the death ‘oF: i“ 3B. Se 


Perrin, the widow, the surviving children o E. B. Perrin, and Perrin - 


~ Properties, Incorporated, executed quitclaim . deeds’ of the land de & Lae : 


: _ scribed i in the pending application and. other lands, to the Security-~ e re ; 
_ First National Bank of Los Angeles. On Ji anuary 30,1941, the bank = 


: : -quitclaimed these. and other. lands to the. Greene Cattle Company; ee a = | 
ah Incorporated, fora consideration of “$10 and other good and valuable = 
~_. things.” The land was included i in the general withdrawal by Execu- 638 


ok ~ tive order of November 96, 1934, -and: was subsequently. Jeased to the | ve at : : 
_. Greene. Cattle. Company, Incorporated (Phoenix 07 8834), under. the ei eo 


: ‘Taylor Grazing. Act (48 Stat. 1269, 43 U. S.C. sec. 315)... 


| “In section 321 (a). of Part, IT, Title JIT of the ‘Transportalion. Aes : 
: of 1940, the land grant, railroad: companies were permitted to. charge - 


. the United States full commercial rates for transportation of passen-. | 


. gers or freight, with certain specified. exceptions, instead . of 50 per- 


cent of the regular rates. previously. charged, but as a condition | 


precedent, to. the effectiveness of this provision. the railroads | were re- 


. quired to file a release of all claims ADELE. under the land prante, ae 
Section 321(b). provides: Wie ed cat as reo 


If any. carrier by railroad fuinishing. ‘sueh transportation, ‘or any pr predecessor : 


in interest, shall have received a ‘grant of lands from the United States to aid _ 
in the construction of any part of. the: railroad. operated by it, the provisions es - 
of law with respect to. compensation for such transportation. shall. continue. to. 


: apply: to such transportation as. though subsection. (a). of. this. ‘section. had : not | 


-been enacted. until such carrier: shall. file’ with. the Secretary. of the. Interior, mo 

in the form: and ‘manner ‘prescribed by him, a release. of any. claim: it: may ee 
= have. against. the: ‘United. States. to. lands, interests in lands, ‘compensation, or fat 
reimbursement. on. “account. of: lands. or. interests: ‘in: lands which - ‘have. “been _ a 


. granted, claimed to have been: granted, or which it is. claimed. should: lave been 


granted. to: such. carrier or any such predecessor: in. interest under any’ grant 


| to: such carrier or. such ‘predecessor in interest: as aforesaid. Such release fe ieee 
iets be filed within one year. from oe 18, 1940. a 4 Stat. sees 49 ie ek 


U.S. O. see. 65.1 


a Then follows a saving x clause which provides that— 


‘eS oe ate Nothing: in. ‘this section shall be. ‘constiued. as ‘requiring ‘any y such. ie 


cartier ‘to. reconvey tothe United States lands: which | have been heretofore: . ee 


: patented « or. certified ‘to’ it,-or- to prevent the. issuance: of patents. confirming oes “ oo 
_ the. title to such. lands: as: ‘the. Secretary. of the: Interior: shall find have. been: Ai nas 
- heretofore, sold ‘by: any such carrier to an innocent. purchaser. for value. or. as pete 


i _ preventing the. issuance of patents to lands listed or. selected. by such. carrier, we 


which. listing. or. ‘selection ‘has heretofore been: fully. and. finally approved. by | 


oo "the Secretary of the Interior to the extent that the issuance. of. ‘such ates eG 


nae ee any, be authorized, by, law. 


We think it. clear ae £ Comprised jbandad® byt the saving ers ae 


2 - “merely t to | assure the survival, despite tt the ® filing of.a release e PURRUAE: — ee 


oh BB: oy "DECISIONS 1 OF THU: DEPARTMENT OF THE INTHRIOR (581. D. Se 


ae the aie among see ae ie any sharers cdiiiag a 


a ity i in the Secretary to issue patents confirming the title to such Jands- 
as. he shall find have been sold by” a carrier to an innocent purchaser — 


oc e on for value. ‘The language of the ‘clause. in: this. respect. permits. no. : es 
ae other’ meaning. - “Nothing in this section,” says the clause is “to. 
: prevent: the issuance” of such a patent. The words ‘obviously did eee 


not create-a duty on the part of the Secretary. to issue a ‘patent, or: 

oe right 3 in the: carriers to. receive. one, if, this statute apart, neither | ae 

ost, EO: duty nor the right existed. - Moreover, since the ‘Transportation me 
Act grants: to the: railroad. companies the privilege | of. imposing a 


eo ; 50, percent. increase: in, freight. rates “payable by. the United. States, Do - 
subject. to compliance with the condition. precedent of. releasing all - 


se claims under the land grants; it is in substance a granting act. and s 
_ as such. is. ‘subject. to the‘ well- -recognized rule that grants. of the — 
“sovereign should be strictly construed i in favor of the grantor. Onited 


States v. Butte, A. @ P. Ry. Co. , 38 F. (2d) 871, 873. 


In its decisions construing ihe railroad land grants, the Supreme. 
Court has. repeatedly held. that the congressional grant of the odd- 
numbered sections of land within a belt extending for a designated 
number of miles on either side of a railroad to be built in the future, 

“constitutes an offer which ripens ‘into a contract when the railroad 

company indicates its acceptance by filing a map of location showing 
 the.route.of the road [Burke v. Southern. Pacific R.A. C10., 234 U.S. 

669,680; United States v. Northern Pac. Ry. Co., 256°U.'S. 51, 64; 
Southern Pacific Co.-v. United States, 307 U. S. 398, 396; Undived 


- | States v. ‘Northern Pacific Ry. Oo., 311 U. S. 317, 330], and that by 


filing the map of location, the pailcond acquires. an estate in the 


a - specifically ¢ cranted land which. relates: back to the date of the. grant- 


“ing act... Wisconsin Railroad: Co.:v.:Price County, 183.U. 8.4963 
- Deseret: Salt Co. v. Tarpey; 142° U. S. 241; Howard-v. Perrin, 200 


ee ORs 71; Weyerhaeuser v. Hoyt, 219 U. S. 380. But the right to- 


select additional’ sections of land to replace. losses in: the .Jand specifi- 


-eally granted becomes an estate in land only when the fact:of loss:in. 


the place limits of the grant: has. been. ascertained and. the. right. to os 
select indemnity land has been exercised. United States'v. Anderson,” 2 


-194.U. S. 894; Payne-v. Central Pacific: Ry. Co0.; 255 U.S. 998, The - Pe 


eas “courts have’ ‘consistently held that a ‘grantee has no estate in indem: : Be 


a - nity: land prior ‘to its selection of specific sections. of such land. ‘In 


oe United. States ¥: Southern Pag. R. B. Co. 223 U. 8. 565, 570, Mr. Jas . as 


_ : tice. Holmes. said: 


An indemnity grant, ‘like ‘the reatiuaty. dlanse | ina: sill -dontemplates | 


; . ae “uncertain, and. looks. to. the future. : What a railroad. is. to. be. indemnified for..:.- ba i 
- “may be fixed as of the moment. of the grant, but what it may, elect’ when tts 


de anwary 8 d O44 


; also. heat desorbed as | ‘only a float” hich siechee ton no “specific aS 
oes. lands until the selection i 1s actually made. [Ryan v.. Railroad Com- 
ae pany, 99 U. S. 882,386; Cedar Rapids, etc., Railroad v. “Herring, - Thee 
_ 110 U.S. 27, 39], or as a right to no: land. capable of identification a 
by any. principles of law or rules ‘of measurement. Kansas Pacific 


| Railroad Company vv. Atchison, Topeka rc Santa Fe Railroad Com- 


a pany, 112 U.S. 414, 491. “The reason. for this 3 1s that, as no vested. . | 


_ right can attach to the lands in place * * .* until these séctions 


are ascertained and identified by. a legal. losation of the line. of the. 
road, so in ‘regard to. the lands to be selected within ‘a’ still. larger 
ue init, their identification cannot. be known until the selection is 3 


. made, 2 St. Paul Railroad ve ‘Winona Railroad, 119. U.S. 720 , 731, 
: 73; ‘Southern Pacific Railroad Co. v. Bell, 183 U. S. 675, 682. ae 


Because. indemnity lands are. incapable of identification ‘until ‘selec- i 
| tion is made and approved, they remain. the property of the United ee 
States. It is true that the Government i is bound by its. promise to... 


give its grantee indemnity. lands in lieu of those specifically granted, 


but that ‘promise passes no legal title, and, until it i 1s executed, ‘creates. | 


in the grantee no. legal interest in’ ‘and entitled’ to. recognition ’ or 


‘protection. ° Wisconsin Railroad Co. v. Price: County, 183° Uv. 8. 496, ; 7 Se 


5125 ‘Southern Pacific Railroad Company, 58 1. D, 211; 218. - 


“The record in this case’ discloses that: the’ ‘Ablantié and’ Pacific rahe ae 
Railroad Company made one attempt to, exercise its right to select 
© the land included in’ the pending. application. This ‘attempt’ Wis eS 
ae Ge “unsuccessful because the land had not been surveyed and the’ specifie . 

-. geetions to. which it. might: be entitled could not be identified. . Bub. Sn .82 
i because: it had the right: to select, odd-numbered sections within the. oS 
-._ indemnity’limits of the grant, in the deed to the Perrins the Atlantic = 

and Pacific Railroad Company actually - inserted a legal. description ~ as 

oe 2° of certain odd-numbered ‘sections: of Jand. This’ was” a fictitious cre 


oa oo . om) ea “ATANTIC ‘AND PACIFIC R. 60, pr aL. oo eae 


ae right ¢ to indemnity ‘ is ‘determined ‘depends. on’ ‘the. state. of the ‘Jands" selected bee be ead) 
at the moment: Of ‘choice. Of course the ‘railroad. is. limited. in choosing by ee, : 

the terms of. ‘the ‘indemnity grant, but the so- called grant is rather to~be 
to described as. a ‘power. “Ordinarily. no “color of. title. is eae until the > bower A eee 
ie is exercised. ale Po i utiet ae ee hase 


oe In ‘Northern: P, R. Co. YW.  Wapas' 46 App. D. ¢C “434, “439, ihe pes a ee 
2 quoted» this statement. and added, that. “The right: of selection. ofin- 
Saas demnity. lands -is. in the nature of a grant. of power. ‘conferred by. Se Stig 
: : - statute and dependent upon. a. future contingency.’ = And j in: Payne: oe ee 2 ye 
: : Central P ae. Ry. Co., , 255. Us 8: 998, 237, the. court held that: the rights Ee 
of a. grantee to indemnity | lands | are eights which. became. vested TRY: oe 

| ‘its. selection. of those, lands’ . e hee 7 


oe 584 | - DECISIONS. or THE DEPARTMENT OF THE INTERIOR | “188 I. D. oe 


. 2 ae rere ieeaee these: subdivisions had not been "astabiichod by ioe 
survey. AY survey. of public land does not identify . the legal. sub- get 
3 divisions ‘by which the land is to. be known. thereafter; it. ‘creates | 


Ea them. Sawyer v. Gray, 205 Fed. 160, 163; Cow v. Hart, 260 U. 5. 427, — . 
486; United States v. Northern Pacific Ry. Oo., 811. U. S. 817, 344. 


“ee ~The Atlantic and Pacific Railroad Company had not. acquired. any. 
estate in’ the: indemnity land which it purported to convey tothe 
- Perrins because: of its’ failure to perfect its inchoate right to in 
 . demnity ‘land by. selecting” specific’ land to which that. right could 
attach. The deed may. have been’ effective as a contract to. convey — a 


(Missouri, Kansas and Tewas Railway Company v. Ke ansas “Pacifie — . 


Railway Company, 97 UL 8.491, 497; United States v. Southern | 


ew ee Pacific Railroad, 146 U. S..570, 598] or as an assignment. of benefits 


-: which would accrue if and sehen’ the right to select. should be exer- o 


a - cise.” ‘But the deed actually, conveyed nothing to ‘the Perrins. 


: The , ‘Santa: Fe. Pacific Railroad. Company. made. no attempt to 
| exercise. ‘the right. to ‘select the land i in controversy. after it: acquired : 
the’ ‘rights ‘of. the Atlantic and Pacific Railroad. Company. Almost. 


50 years ‘later; at voluntarily relinquished all claims. arising out of | 


any. land. grant. to itself or its. predecessor in interest. ‘pursuant to. 
- the. provisions of the Transportation Act. “Whatever right to. select 
indemnity. lands. may” have theretofore existed was extinguished by -* 
the filing of the release. In the absence of. a ‘selection. of surveyed i 


a lands. before the filing of. the release, no right toa ‘patent to. any. 
"indemnity lands existed. and title remained in the United States. 
Hence, we do. not. see how the railroad or anyone. claiming through - 


~ the railroad, can be. aided by. a provision that nothing in the statute 


| ; shall prevent. the ‘ ‘issuance. of patents confirming the title” to lands - 
ene “sold” by the. railroad to. an innocent. amen on nila see bo - 
oo | Dewey ' v. St. Francis, 232 U. S. 186, 198. : | 


“Appellant. seeks: to. avoid the effect, of its ilore a ee ihe ond : . 


. i which patent ig sought: on the basis of United States v.N orthern - : : 
oa. Pac. ‘Ry. Co., 256 U.S. 51, and United States v. Northern Pac. Ry. 


oie Co., B11 U;. S. SIT. Tt. argues that these decisions expressly recognize — 


ek that a; railroad, company has a vested right. to. indemnity lands even = 
in the absence of selection if there is a. deficiency in the place lands i oe 

none a of such magnitude that: all. of the indemnity land: is required. to: re- - 
3 a. place the loss... ‘These decisions do not sustain appellant's contention, eR 
- oe -eyen if the facts upon which their applicability depends, are. assumed. eee 
ven Dy the - first... N orthern Pacific case, ‘the. specific: question , ‘at issue 
eek assumed. the. existence of losses in. the place limits of the: grant. toe! eae 
oe aes the. railroad. company. which equaled or. exceeded - the. available. ince ae 
oo a demnity, Jand and: required * ‘the court to determine whether or r not oe 


a ie ee "ATLANTIC AND. ae, R. 00.,.BE AL, ie Sr Oe ee 


, _ ae -  Fonuary 8, 19h Tae 


5 ae nndee ck Cre a withdrawal’ of ialemnie ‘leh by the “2 


ee es United. States could defeat. the rights of: the railroad: company: The Ua. a Aeh 
~ Supreme Court. held that. even: though the grantee‘has not.perfected == 


ae its: right. to, indemnity. land by. exercising the right: of selection, the. a ae 


- United States may not render’ itself unable, to perform the known 


— obligations. of its contract with the railroad and’ directed: that ie 2 Lorie 
question of: deficiency be determined in: the Land. Office since the = 
United States is fr ee to withdraw Jand within the. indemnity limits. ae. 
ofa railroad grant at any. time.until it is established that-all of 

a this land. is needed. to. replace losses-in the place limits of a'grant. 
“2. Inethe later Nor thern Pavific case, the court. summarized: the ruling | ee 


in the-earlier: case ‘as requiring. “the. Government: to refrain.from 


a any. action. which. would deprive the company of its. right. of. selec. ee ae 
-. » tlon:in accordance with the terms. of the grant.” (At. pagerB46) 
The: court. expressly: recognized: that. specific: sections: of: Jand:de, es, 
"not ‘exist. until. survey has:.been: ‘made. and. that: indemnity: lands 8 eto 


- ~ are. not: identified: so ‘that any right. -attaches:-thereto: until. selection. = ce 


- -» has-been made (at pages 844, 329)... In: neither ‘case, nor in any = 
- _ other. case, has: the. court recophized: that al. grantee’ Ss. right. to: select. ae ce a 
ane indemnity. land. constitutes an‘ estate in. land...-Nor did. they: involve re a 
any. such’ voluntary. release ‘by the grantee. of its: claims as*does. = = 


_. ‘this. case... It follows. that. appellants claim As. not. aided by. ne ae a 
Fo N onthern Pacific decisions. . | Pe a 
o In ‘any event, the. receiver’s a of. 1896 ee that a portion: eae 
; “of: the, land. described therein, ‘which: was cawithin.. the indemnity — On Bett 


. limits. of the grant, was unsurveyed. . This was sufficient. to.indicate 
thatthe Atlantic. and: Pacific Railroad Company: had no- title. 0: ee 

aa "the. unsuryeyed. land and to require: the Perrins to make inquiry ae: oe 
as to the nature of its right in all the land described in the deed. 


eo Brush. ve Ware, 40. U. Ss. "93. Anquity, of the General. Land d Office ii ae 


a aes Shae 


Sa tion ae ae was s wisuneed: that the ‘Ailaptic and Pacific Rail- ee 
toad: Company had not perfécted its right to indemnity land bye 
on ~ selecting. this land;’ and. that, consequently, it. had no title to.any. 0 
Bo 3.6ie the: land. described. in the deed. . The, Greene, Cattle Company, = 3 _— 
a Incorporated, is char ged with notice: of all defects 3 in title. revealed - ae es 
ce or suggested. by the. recitals i in. the. deeds i in the chain of title upon a 
ae which. it relies. Oliver. WV. Piatt,. 44 U.S. 333: Cordova Vv. Hood, B40 ee 


| oe Ses Mu aury Vv. Sones, 25 F. (2d) 419. Because the Greene Cattle os es 


e Companys, Incorporated, and’ its predecessors in the. chain: of title. = _ cae ae 
: 2) Upon® which its. rights. are. predicated, were charged with. notice Of ee 


oe | the Atlantic and. Pacific Railroad Company's s want of title ave ee oe 


| 6929594843 
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Bee cannot. be pets as. innocent oe Hance, the “saving a 
-. clause is for that reason alone not’ applicable. | | ee 
Because of the views herein expressed, It is. unnecessary ‘6 ee at 


- ide: other possible grounds for. concluding that the Greerie Cattle ae 


Company, ‘Incorporated, is not an. innocent: purchaser tor: value. ao 


The decision of the Commissioner : is, 
Me 1S; Se siete | es Afra 


| _ MOTION FOR REHEARING es = ig 


© On. J anvary. 8, 1944, this. Department affirmed fhe decisions of ee A 


-% | “Commissioner. of the General Land. Office, rejecting the Santa'Fe 
_ Pacific Railroad Company’s applications, Phoenix 080632 and 080785, 
for patent. to certain odd-numbered sections of land in. ‘Yavapai, oe 


es Navajo. and Coconino Counties, Arizona, on the ground that the § _ 


- company had. relinquished its rights to such lands by filing a release - 


-of.all claims to land under any: grant 3 in aid of the construction ofa - 


. railroad. pursuant to section .321(b) of the: Transportation. Act of 
_.. 1940. The Santa Fe. Company has filed motions for. rehearing, alleg- a ae 
 ... ing that the. decisions of January. 8, 1944, are based upon: vital ‘errors oe 
_. which deprive the company and those: who claim through it of vested. 


ae tights to the land in question, and argues that the Department erred _ 


in'determining that it had no vested right.in the land in question and 


“ae that its right: was not preserved by. the saving clause of the release. — es 


The Santa Fe Company’ s claim to patent is based upon its. right to 


_ seléct: indemnity. lands pursuant to the land grant to the Atlantic: oe 


| : and Pacific Railroad Company of July 27, 1866 (14 Stat. 292), which — 


-* was confirmed ‘in the Santa Fe Pacific Railroad Company by act of | 
March 38,.1897 (29 Stat. 622). “The Santa Fe ‘Company’s right, to. 
select ths land. involved i in these appeals as ‘indemnity: land prior to. 

. the filing of its release i is conceded, but the record shows that no selec- 


‘ tion was ever made, On December 18, 1940, the Santa Fe Company | cE 


| ‘filed a release of all claims to Jand arising from any” grant of land. 7 


co te | by any act. of: Congress to itself or to. any. predecessor in interest in - ‘ i 
ald of the construction of any portion of its railroad. This release, ih 


a harmony with the provisions of the saving. clause of section 321 (b) tee a 
| of thé Transportation Act of 1940, excepted only lands sold to in- 


et nocent purchasers for value prior to September 18, 1940, lands em- ° he 


braced’ in selections made by the company and” approved by the — . 
=) Secretary. of the Interior prior to September 18, 1940, and lands certi- e 
fied or patented to the company. The decisions of January 8, 1944, 


: held that in the. absence of selection the company in any. event t had no | 


ii. é estate | in land which was is excepted fi from the release. bP Bon 


-_ : srr: os ATLANTIC AND. PACIFIC R. co, ur ay on {BBY ee 


| Rebruary 8, ‘1944 


Ini its motions for rehearing, the Santa Fe 5 Comipasy ona Ge ar ee: 


of, : it hag no estate | in the land for which patent i is sought i in these words: ah Meee 


noe Oe + > e Tt is: true that. the right of indemnity. selection. is ‘hot: an estate. ne oe 


= land, that prior to.a valid selection. of particular lands the rights of. others may. oa 


oe attach, that even as against. the United. States the right of the grantee to par- a 


- ticular lands ordinarily. does not. attach until a selection. is. made, and that : . a sa 
- > title: to the. lands. available for indemnity. and ‘subject. to selection. remains ‘in. ke eee 
ws the United. States: until valid. selections are made. and approved. | ian 


7 Tt contends, however, that. under the N orthern Pacific cases, 4 had oe 


8 right against’ the United States of which it cannot be deprived even. 
prior to selection if there is a deficiency in the grant.of such an extent . 


that all the available indemnity lands are required to satisfy this | 


_ deficiency. This may be conceded arguendo without altering the 
conclusion stated in the departmental decisions of J anuary 8, 1944. 
~ . Numerous decisions, which appellant recognizes, declare that the right 
to indemnity land is an inchoate right which can be perfected only: by - 

selection. of specific sections of land: The Northern Pacific cases 


recognize this. doctrine, ‘but hold that when it is known that all the 
~ available indemnity land-is needed to. replace losses in: a railroad 


grant, the United States is not at liberty to dispose of that. indemnity 


— land, even in advance of. ‘selection,. thus rendering. impossible the 


| future performance of its contract obligations to the grantee rail-_ 


road. «If such deficiency existed in the Santa Fe Paeific Railroad .. 
_ Company grant, it is apparent, therefore, that the United States — 
was precluded. from. withdrawing indemnity. land and defeating the 
- - Santa Fe Company’s rights. But the United States did not deprive. - 


| the Santa Fe Company of any. Jand. ‘The Santa Fe Company volun-— 
tarily: renounced all its rights to land under any land grant... Under — 


the. Transportation Act. of 1940, such renunciation constitutes the. - 
consideration for the congressional g grant of the privilege of charging oe 


the United States the aes rates for aan over the ¢ com- 


a . pany’s railroad. 7 ee ee, 
It is.true that: thie Santa. Fe company S eles ee we certain aa 


Dy Seeptisne: but its inchoate right to’ select, indemnity. land was not _ 


i excepted from the terms of the release for the reason that the release, _ 
in harmony: with the. provisions of section 821 (b), did not except'or. 
~ purport to except inchoate rights toland. ‘Fhe language ofthe release 
and of the statute makes this very. clear. Both refer to “lands” sold, . 


2 | a - selected or patented. There is no mention of. any unperfected right sa 
. -to acquire Jand. It. follows that by filing its release, the Santa Fe 


2 Company reliniuished: its inchoate Tight. to select. indemnity land ee 








a: 2 . LUnited, States vy. Northern Pao, Ry. Co.y 2 256 6 U8. 51: 311 v. 8. 317. fz 
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s although i in te: a of s suell neldace. the cope ‘States ale ie 7 | 


me have disposed of the land j in.. ‘derog gation. of the company’ 5. rights. The 7 a 


fact that: the company had pr eviously. attempted, to convey the land 


for which it now. seeks: a patent is immaterial since it had no title to 
the Jand and could ‘convey none. At most. the company effected noth- he 


4c Ing more than. a promise to sell or an assignment. of, the benefits. 10,07 


-acerue from the. exercise: of its: selection: right. ‘There was no sale: of 


land to an innocent. purchaser. and the company cannot claim the — 
advantage of such. procedure to avoid the consequences as the release. chp 


The motions for, rehearit ing Are 


ATLANTIC AND PACIFIC RAILROAD C0. SANTA FE PACIFIC 
_ RAILROAD C0., AND AZTEC LAND AND CATTLE 0., LTD. 


- ed tees ‘Decided January 8, ‘1944 ero ee om 
| Motion ‘Yor Rehearing decided Pebr wary. 8, 1944" : aca 
Ratnoan ‘Lamp’ Guants—Trree: TO" InpeMNrry | Laxps—Puspowrmn” Save. OF i 
“Unsutrcrep: INDEMNITY. LANps. Ae PRE ya Pe gis ene. yeh ee See 


Ow railroad’ ‘company. acquires no. title» to. indemnity Jand “ander” ‘a ‘valivoad . 


i land ‘grant: prior ‘to the’ exercise of its: ‘right. ‘of selection and a pono ee .< 


| gale of. unselected _ land. within the: indemnity devecoe OF. the: grant: 

| -< "ineffective. oe a ee a ee ey 

- A ‘Snairorory Congecerans TRANSPORTATION: cr. OF. + 110-Sarge Cave on : 
. SECTION 321 (b)—Inwocent PURCHASERS. ‘ | a8 Seite _ 


A transfer of ia. railroad company’s. rig ght. 46 unselected 1 indemnity : nna? mae . 


a not a sale of land within the meaning. of the saving clause of section. 321(D). : _ oe 
Of. the Transportation. Act of 1940-so that. patent. may. be. issned, for the 


- benefit. of an ‘innocent purchaser for value, ‘Controlled by decision in the | 


_ companion case of Santa Fe Pacific Railroad Company 58° I. dD. BIT 


os Cnarmcaw, ‘Assistant. ‘Secretary: ; 


This is‘an. appeal: by: the ante Fe Pacific Biead. i Company fre om ae * 3 


i. 2 the: decision. of the Commissioner of the General Land Office of. April a 


a 8, 1943, rejecting application for patent, Phoenix 080632, to 98: 1690. 83 ; 3. oa 
acres of land in.Navajo and Céeénitio Counties, Arizona. . = 


The: land i in: question 1S within the exterior boundaries aE this Black 


: - ‘ Mesa F orest. Reserve established by an. Executive proclamation, dated. - : 7 
~ August.17, 1898, pursuant to section 24 of the ‘act of March 8, 1894. = 


“(96 Stat: 1095), now the. Coconino. and Sitgreaves. National F orests, 
sa and: was included i in: the indemnity limits of the grant of Jand to the — ea 
Atlantic and Pacific Railroad OPA, under the act: of ee 2, ay ai 


ise a * +See nage 586. mo 7 ay 


ne ee : — _ ATLANTIC AND PACIFIC R. CO, Br ALS Hie 9. BBQ! ee 


neh January 8, 1944-~ 


‘ 1866 (4 Stat. 292), ‘hich: was ‘confirmed i in. aie suécessor in. interest, ae . 


8 the’ Santa E Fe Pacific Railroad Company, ay the act of Mar ch 8, 1897 2 : - fire 


Peo (29 Stat. 622). pee 
ee 3 On J une 20, 1887, ie ‘Ablatitio sail Pacific Railroad ‘Gbinpasly filed A dat 


goth an indemnity. selection: under the act of. J uly oT, 1866, which included - a2 : : 
a all of the land described i in the pending application for patent (Preae oe 
Cott: 1), but it was. rejected, by the General Land Office. because | bles Se 
land: was unsurveyed and therefore not’ subject to’ selection. The _ ae 
ae Department upheld. the Land Office decision. (8. L. D- 807), and the i) ie 
~~. selection was finally canceled on July 18, 1893. (“Ee Docket 6-6804,.° 7 sre. 
= oN ovember 25, 1912, Miscellaneous: File No. 278286). No.attempt. toe ee, 


a select this indemnity land has since. been made although ‘official sur- eee 
- -veys’ cover ing. all but 480 acres of it were made and the official plats. an 
of the surveys.’ were filed with the Land, Office i in n 1896, 1918, 1922, 1936, ee” 
atte and 1989. . | : 


oe * On Deearber 18. 1940, cae s Baritia Fe. Pacific Railroad iiGoitiviany & ae en 
as the. ‘Atchison, Topeka and Santa Fe Railroad Company, operator of 


_ the line of railroad, filed reléases: of all claims arising. from any land | ; | 
erant in ‘aid. of. thie construction ofa railroad in. accordance with - 


5 section 321 (b), Part I, Title II, of the Transportation ‘Act of 1940. — 
| (54, Stat. 954,49 U.S. C. sec, 65). These réleases excepted lands'sold © 
to innocent purchasers: for value prior. to September 18, 1940, lands. 
-embraced in selections made and. appr oved by the Secretary a the - 


a Interior prior to September 18, 1940, and lands. already patented" or 
certified to the grantee. — .The releases were approved on March 1 or 


| 1941.° As required. by. se regulations: dated. October 10, _ 


: —1940- (43: GFR .273.61-273.67), the Santa. Fe: Pacific Railroad. Com: - : 
"pany also filed:a list of land and. ‘persons: alleged to-have become inno- 
cent: purchasers of specific: portions ‘of the listed. land : ‘prior. to. the 


ie effectiveness of the: Transportation Act on September 18,1940. This - = 


; “list: included: the lands in question | and. named: the. Aztec Land and, a ie 
Cattle Company as, its purchaser... - te a cr 
. Thereafter, on June 26, 1942, the inate Fe Pacific Railroad Cam: hay Get 


i. pany filed. its application for patent. to the land, alleging. that ‘this. a ; one 
es land ° was sold to. the Aztec. Land. and Cattle Company, Ltd.,in 1886. 
oie De contract. offered: to ‘support this. allegation, dated ‘February. Cr ae a 
eee 1886, contains the promise of the Atlantic and Bacine Railroad. Cam: a 
pany to sell the Aztec Land and. Cattle Company, Ltd., certain tracts 
~ . of land located in “Apache and Yavapai Counties, Territory of Ari-. 
es _-zona, estimated to contain ‘approximately 1,058,560 acres for a con- ae - 
ea sideration of $529, 280, and bound the pailroad: to obtain patents HO. koe 


~the said: land from the United States and to convey by warranty deed: = 


= ~ within a a ‘period. of two 7 from the date of the contract. A quit- ’ _ ao 


ve 38S ; a eee 
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= _ ane dood gat November 7, 1905, offered as ‘earthen iiasine of the a 


ae alleged sale, was entered into. between: the Santa Fe Pacific Railroad - 


| , Company, as successor in interest to the Atlantic and Pacific Railroad - 


i Company, and the Aztec Land and. Cattle Company, Lid. It recites os 2 


a that on “May 12, 1886, and May 25, 1894, the Atlantic and Pacific age 


- Railroad Company ‘conveyed to the Aztec Tend and Cattle Company, ; | 


a Ltd, a portion of the lands described. i in the. contract of February : 


~ 1886, amounting ‘to 576 ,(01.91 acres and that said Aztec Land and oe 
| Cattle Company, Ltd., was entitled to receive conveyance. of an. addi- s 
a tional. 493,298.09 es of land; and contains the Santa Fe Pacific _ 
6! Railroad Company’ s release and ‘quitclaim to the. Aztec Land and | 
‘Cattle: ‘Company, Ltd., for a consideration of $1, of all of its:right, «+ -- 


: . ; title and interest to cortain land described: by township, Tange and ee 
jek section, located i in the counties of Navajo and Coconino, 3 in the 17 Terri- ea, 4 


tory of Arizona, and estimated to contain 423, 270. 35 acres. 


7 au : The Santa Fe Pacific Railroad Company relies upon. the forests ae : 
to establish its contention that the Aztec Land and Cattle Company 
isan ‘innocent purchaser. for value of the land included i in the applica- 


tion for patent within the meaning of the second provision ‘of, the. 


ae saving | clause. of section 321 wb) of | the fine thc seis of 1940 an = 


~ which provides: 


de mee a “Nothing. in “this section shall be construed : -#, cas 40 prevetit t the Se 
issuance of patents confirming the title to such: lands as. the Secretary of the _ 


Interi ior. shall. -find have been: heretofore sold by any such. carrier to an. innocent ” we : 


. purchaser for value | ek 


In his decision 6 April. 8, 1943, the ‘Commissioner ks the we gots 

Some application on the ground that the land had not been ascertained and 

identified so that the railroad acquired any: interest in. ‘specific lands 
which it. could convey prior to the filing of its release and that, there- 


fore, its transferee is not ‘protected under the: saving clause of section — oh 


pe 321 (b). of the Transportation Act. The Commissioner also noted the ee 


existence of certain forest homestead entries : and other adverse claims S | 
tothe lands covered, by the application. ve ae of eee 
On this: appeal appellant contends that the Comraiasionet ated (1) : 


in failing to determine whether or ‘not at the time of the withdrawal oS 
~ there were losses in the place lands granted to the Atlantic and Pacific Pus 


Railroad Company of such extent’ that all of the indemnity. land was” 


and has since been required to replace these. losses; (2) in failing ae — - 
| determine to. what. extent there are intervening or superior adverse. 


-claims to. any of the land ‘i in question ; and (8). 1n. determining that ae 


ae appellant i is not entitled to a ane under the Proline of the Trans- to — 


. ce Act. of 1940, 


‘ 588) | Sane <a /-_ ‘SANTA FEPACIFIOR.CO.  . B59 


J anuary 8, 1944: 


a ‘finding by. thé: Cominiasioner that. all of the igemiitty ina re | 


3 et to replace losses in the place limits of the grant at the time. =~ 


a ~ of the withdrawal would be immaterial for the reason that the right 
~ of the United States to withdraw the land is not’ in issue. The ques- 


. ‘tion to be decided concerns the effect’ of appellant's voluntary relin- te 


quishment of all claims to the land, which is in no way affected by : 


= the fact that the indeminity land relinquished did or did not-exceed — 


_ losses in the place lands. Likewise, : a determination of the extent and eae 


_ validity of. adverse claims in this land is not material unless and until ages ee 
ne appellant’s claim has otherwise beer established. ) oe 


_At the time of the compromise settlement. (ererene the Santa Be. oe 


Fa Pacific Railroad Company and the Aztec Land and Cattle. Company - : 
23) the: land ‘had -not been. surveyed. Most of the land has since been 
Se surveyed, but, the railroad company never exercised its right to select) 0 0. 


ia this land. It follows that the railroad’s right to select’ the lands. was 7 


relinquished by the filing of the release and that neither the. railroad. a 
nor anyone ‘claiming through the railroad has any right to a patent. — 


© Santa Fe Pacific Railroad Company, 81.D. 57 


_ The decision of the Commissioner is | 


SANTA FE PACIFIC RAILROAD COMPANY _ 
Decided January 8, 1944 he 


eee Affirmed. . i a 


» RAIznoaD Lanp Guanrs—J URISDICTION TO DETERMINE RicHrs OF PERSONS Crane: : 


Ine THROUGH THE ‘Grantee—IssuaNce OF. ‘PATENTS. zs 


The railroad land grants. confer ‘upon this: Department no jurisdiction to. fea — 
determine, the rights of ‘persons asserting claims. to granted land under, . ae 


“contracts with the grantee. : ae ee ae 


In thé, absence of legislative or judicial recognition of a claimant. as a 1 sues < 
-C@SSOr. of the grantee, the Department’ i issues patents. to. the grantee even aie 
though the grantee has: assigned. its rights to -another. Doe ae es 


Rarcroap Lanp Grawrs—Inpemnrry Lanps-—ASSIGNMENT OF THE Suuzort0N a 


_Ricur. 


‘The wight. to select sndemnity innans cannot be aseienee SO that ne assignée : e 7 | 
may exercise the right. as successor to the’ grantee and. a transfer of the . ae 
benefits to accrue from the exercise of the grantee’s right of. selection gives oe 


the transferee’ no greater rights than the grantee then has. 


Ramnoan Lanp. Grawrs—INpEMNITy: Lanps—VEstINnG: OF TTL IN THe Oukeeaan 3 


A railroad land grant’ confers no right to specific lands within the adem. ae es 


- lands until the grantee’ Ss right. ‘of selection has been exercised. 


aoe ‘Title to > indemnity land vests when an | approved selection has been made. = ee cae 


599. | ; re seine hired Poni abil ns INTERIOR < eld. ne 


| | Searuron Constavction— Transportation. ‘Aor. or 1940-—Sayane Gravee oF ce 


-Secrion | 821 (b)--Innocenr ‘PURCHASERS: 


we transfer. of. a. railroad. company’s. right. 46. anseieciaa: indeianity janaa: is . 
-  not.a sale of land within the. meaning of. the saving clause of section 821(b) 


of. the, ‘Transportation. Act: of. 1940 SO. that. eee may be. issued for. the : hen 


benefit of. an innocent purchaser for valle. 


io Craratan, Assistant. Secretary: ie eg E hone Lae 


; ae On December 18, 1940, the ‘Sante Fe Pacific: Railroad: Company, a 
is Buocedsor t in interest: to the grant to: the Atlantic. and. Pacific Railroad — 


| “Company under the act: of July 27, 1866 (14 Stat. 292), and the | 


: oF Atchison, Topeka- and. “Santa Te- Railroad Company,’ ‘operator. of 


the line of railroad, filed in the Gener al Land Office releases of all — 
claims to: lands andet said grant in ‘accordance with section 821 ( b), = 
: Part II, Title IIL of the ‘Transpor tation. “Act. of September 18, 1940 

3 (54 Stat. 954, 49 U, =: C sec. 65), and. regulations of October 10, 1940 
mi 43 CFR a7 3 61-27. 3. 67 ). The text of said section 321 (b). is as follows: 


If any carr ier by railroad furnishing stich i anspor ‘ation, or: any predecessor 


van in: interest, shall have received a grant of lands from. the United . States to eae 


in : aid. in the construction of any, part of the railroad operated by it,. the. provisions 


of jaw with respect to compensation. for such transportation - shall: coutinue to. 
apply to such transportation as. though. subsection (a) of this section had not. 
. been. enacted until such carrier shall file with: the Secretary of. the Interior,. 
‘in the form and manner pr escr’ ibed by chim, a: release of any: claim’ it may, have. 


: against. ‘the United States to. Jands, ‘interests - ‘in lands, compensation, or reim-- a 
-... bursement on account. of lands. or interests in’ lands which. have been granted, 
ian ‘claimed to have been. ‘er anted, or which. it is claimed: should have been ‘granted, 


“to. such carrier ‘or any such; _predecéssor. in interest under any. grant to: ‘such 
carrier or such’ predecessor in interest as aforesaid, Such release must | be 
"filed within one. year. from the date. of the. enactment of this Act. ‘Nothing’ in 


—- this section. shall be construed as requiring any sich carrier. to reconvey to 


the United States lands which have been heretofore patented or certified to it, » 


or to. prevent the issuance of patents confirming the title to. such lands as the . “ eae 


os Secretary of the Interi ior ‘shall. find. have’ been heretofore sold by any. “such” 


carrier to an innocent purchaser - for. value or as preventing the issuance of - 


“patents to Jands ‘listed or selected by such: carrier, which listing or selection - 


has heretofore been fully. and finally approved by the: Secretary of the Interior : 


the extent: that. the issuance. of such parcnts: may be author ized by. law. 


The release filed by the Santa Fe Pacific Railroad Company,» relin- , 


ns ° quished, remised and quitclaimed. to the United States— 2 


Re any and all claims of. whatever ‘descr iption to: lands, inter ests: ther ein,. ia 
compensation or: reimbursement - therefor- on account of” lands. or interests — 
ranted, claimed. to ‘have: been granted, or claimed should. have been: granted - 


-oby.any act of the Congress, to Santa Fe: Pacific Railroad Company or to.any ~— 


: “predecessor in interest in aid of the construction of any portion of its railroad. 


ee ee “SANTA PE PACIFIC R. CO re 0a: 


ca ‘ : Ps 


“It excepted from the release ary ns 


it ihe - en a ae lands ‘old: by. the company | to ‘Ynnocent purchasers | for ‘yalué piiox | 
; to September 18, 1940, lands embraced in: selections made : by. the company and 
“approved by the. Secretary of. the Interior. prior to September 18,.1940;-orlands, - 
- which have. been. patented ‘or: certified to the’ company: or any: predecessor . in os alge Gaeta he 


ey . neat in aid” of. the. construction of its: railroad. 


On. March 93, 4943, af ohn. mK Page ‘and Cae i aithividty 3 of : , 


_ the Santa Fe Pacific Railroad Compaay filed lieu indemnity: selections. ey aes ap 
.. ‘under the acts of June 22; 1874 (18° Stat. 194, 43-U. 8S) C. sec. 888); 
and August: 29, 1890. (26 ‘Stati: 369,43 USSG. sec: $89) ;: Phoenix 
: e 080805, to 080808, ‘inclusive, accompanied ‘by. petitions to ‘classify: the = a oo 
‘lands selected under section 7 of the Taylor: Grazing Act.’ The affida- 
| vits: supporting: the petition: for classification’ stated that. the: ‘bene : 
| : ficiary” under’ the selection: is the Greene Cattle Company, Incorpo: | aa 
_Tated, ‘and in a letter’ of John H: Page and. Company to:the register ib y 
‘is:‘stated that’ “These selection: rights were: paras from ‘Sante, Fe : 
. Pacific Railroad Company many years: ago.” ee 


~The Commissioner ‘of the General Land ‘Office By. dbuiaioa OF May 


99) 1943; rejected’ the selections: on. the ground thatthe right to‘make = 
them: had: been released. byt the Sanita Fe Pacific Railroad i Compa. eas 
7 ‘The Commissioner stated : : : . fo 


Other than ‘the statement: of J ohn’ nL ‘Page. ‘and: Scomnahy? in ‘their, letter. to” 


tHe Register,- ‘supra, that: these ‘selection rights: were. purchased. ‘fr om: ‘the ‘rail 
road: company: ‘many. ‘years ago, | ‘there. is with: the record: No: evidence ofa sale. ace 
The exception. in section. 821(b) protects. certain: sales. of. lands: to innocent. bur ee 
chasers for, value. . Tt does not protect. a. sale of. mere. rights. of. selection, at a 
~ the most.in the nature of floats, not attached. to any tracts. and. which ‘may’ se 
never be exer ‘cised, the filing of a selection’ being’ presumably at’ the option. of... 
the: purchaser. , AS. no land: was’ ‘sold, ‘these: transactions “do: not come. e Seana a 


the ‘protection of this ‘exception: . 


7 The theory. ‘back: of. the. filing: ‘of, selections. 080805. to 080808. ‘inclusive, ee ee 
Pras be. that the railroad company’s. rights. under the acts of 1874 and 1890 were not. 
in fact. released. ‘The releases, in. conformity. with the ‘Transportation Act. and’... 
7 the regulations, are broad and include all rights and claims pursuant to, “gtow- ; — a 
- ing out-of; or. arising: from . the. grants except: the ‘three types: of | claims: sspes Peete 4 
x . Gifically, excluded therefrom, ‘above-mentioned, relative. to patented, clear. listed. ‘, i‘ _ pine aed 
and. sold’ lands. ~All outstanding -unused selection .rights under these acts,;were 
aa released. Such: viens may, not. now. be asserted as a basis. for: the acquisition a ae 
o at public Jands. of ae CS ri : | ge Sarees 


J ohn. pee oe and: Companys as: eres. es thie. ~aelector, I Hays 


ms : appealed: Under various: forms. of; statement. their ‘contention: is: that... Es : 
poe amen 1-9 outstanding unused. selection rights under. the acts. of 1874 and : ee 
_.. 1890-which-had: been’ sold: by the Santa:Fe Pacific: Railroad Company Se ae 
-. prion to September:, 18,.,1940; to innocent: purchasers. for.value, were 
ae not owned. or. claimed by said. jcompany and were: snot released L-by: the. ee 


oN 
, -* 


BOG ag ct” Tein J aE ete, GON TRAE ete BR 
ar « 


ge: 594 . DECISIONS oF ‘THE DEPARTMENT or THE INTERIOR | teen. oe 


: company but are § protested by the exception in: section , 821 1(b) of the me 
wee Transportation. ACh = <3 bn ea 

The appeal is supported by an 1 affidavit ed i by J ohn H. Page, oe 

- senior partner of the firm of John H. Page and Company, which, — 


among other. things, states that the said firm. in ‘September 1932 pur- — 


: - chased from Hugo Seaberg,. of Raton, New Mexico “for a valuable 


consideration the selection. rights of the Santa Fe Pacific Railroad - = 


- Company under the acts of 1874 and 1890, as follows: ** *.” Then — 
follows a description of the base land offered in exchange for. the land — 
. selected in the above-mentioned: applications. It is further stated, in. 


substance, that Seaberg requested W. B. Collinson, Land. ‘Commis: 


nee sioner of Santa Fe Pacific Railroad. Company, to cord John H. Page oe 


4 and Company ‘ ‘as owners of the above rights” ; that the applications | 
to select -were signed by Collizison, the Land. Commissioner, and that 


i thereafter, he being deceased, the affiant requested E. O. Hemenway, | e 
_ the Land Commissioner of said railroad. company, to furnish J ohn H. 


Page and. Company with new applications to select to take: the place’ ” 


of those signed’ by Collinson, and new applications were signed by 
Hemenway and forwarded.to John H.. -Page and Company on. July” 


97, 1937, and these applications are the ones. used j in. suppers of the. 


mi applications Phoenix 080805~080808. . 


In the. showings. of appellant. as to its Pan ae esting: to the : 
selections with Page and. Company, no sale of the right of selection _ 


. to them-is discerned. If the. application to select: had. been made by. - | 


Page and. Company’ ag an assignee or transferee of the railroad 


grantee, it would have been under the rules and practice of the Depart- 7 


ment forthwith rejected. The Department - does not undertake to _ 
determine whether an. applicant for selection other than the railroad. 


ee grantee is a successor in interest to the land: grant rights, and i in the 


— absence of legislation or judicial recognition of such applicant. aS a 


_ successor in. interest, patents under the grant are issued to the grantee 


- company. “Rouihorn Pacific. Land Company, 42 L. D. 522. And in - 


_. the administration of such grants the Department always deals with. | 


the grantee itself. and not with p parties claiming to be in. privity with 


~~ itj-as the granting act does not. confer: on it jurisdiction to determine - 
a the relations between the grantee company ‘and private individuals. 7 


| 7 — v. Santa Fe Pacific Railroad Company, 48 L. -D. 467. 


The most that can be said: from the nature of the showings i is ane as 


Cs the Santa Fe Pacific Railroad Company fora valuable consideration 
hana "promised to exercise its right of selection at the instance and. for the _ a 
benefit: of Page and Company as to such lands as the latter might ae 


: : designate, and-upon the perfection of the selection or upon issuance . ; _ i 


ee : a Lal to the: aes to ne: the land. to esas a ua , 
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ae ort to sahioan ihe contract had been assigned.’ But t tegatdings of whether. “es 


the selection right is assignable and the transaction here alleged may — Le 


FE - _ be. considered as. such. an assignment, itis obvious the railroad COM= 
| “pany could. not. “assign any 3 more @ right than was ; conferred aus it sete a 


: - by law. 


As said in ‘Souihon Page ‘Railpoad. Oonipany, 53 aL 'D, 211, 913, : ; 


a “The. Supreme Court has repeatedly held in substance that the grant-. a 


ing acts. conferred. no tights, to specific tracts within the indemnity 


—imits until the grantee’ s right of selection had been- exercised.” | oi : - eee 


at Clark v. Herington, 186 US. 206, 209, ‘the court said: 


~ 


$5 . me > and. it is: familiar — that. no title. to ‘indemnity. lands is cesta en , he 
until an approved: selection: has been made, and that’ up to such time ‘Congress ee 


| has full power to deal with lands in the indemnity limits ‘as it sees fit. As said ; 


in Kansas Pacific Railroad ve Atchison Railroad, 112 U. 8S. 414, 421:. “Until ao aie ae 


: selection was made the title remained in the government, subject. to its disposal oe 


oo at. its pleasure.” See, also, Ryan v. Railroad Company, 99 U. S. 882; Grinnell v. 
Railroad Company, 103.0. ‘S. 7395. ‘Cedar. Rapids E&C.. Railroad X.. -Herring,. 110. 


U.S. 273. St. Paul Railroad v. ‘Winona Railroad, 112 U.S: 720, 732; Barney Mae’ ce 


Winona ée. Railroad, 117. U.S: 228, 232; Sioug: City Railroad v. Chicago Rail- ae 
way, 117 & Bis S. 406, 408 ; ‘Wisconsin Railroad v. Price. County, 133. U.S. 496, ‘SIL; 


~ United States v. Missouri dc. Railway, 141 U.S. 358, 375; Hewitt Vv. Schultz, he re 


sae eee 180° U. 8. 1395 Southern Pacific Railroad. Company y.. Bell; 183 U. 8. 675. 


Ms In Ryan: v. . Railroad Company, 99 U: S. 382, 388, the court in ne o ae 
nee ae of the land there in contest: held that “It -was within the secondary 
ae or indemnity territory, where that deficiency was to be supplied.’ “The. - + he 


> -pailroad company had. not and could not: have any. claim to it until | 


. . specially: selected, as it: was, for that purpose . ve aaa le Later cases — oe 


recognizing this. doctrine have described the. right. of ‘selection. of. ad 
indemnity lands as a power, and held that. no color of title is gained. 

_ until the power is exercised. United States v. Southern Pacific Rail 
road Company, 923 U.S. 565,570. And the right is dependent. upon. 

a future contingency. Northern Pasific Railway Company v. Lane; POS hin aell 


3 46 App. D. C..434, 439. 


os. It is tnanifest. that the land sought 1 here to be selected. does. ‘Act fall | : ee ot age 
within the. categories of section 321(b). of patented or certified’ land 
- or of lands listed or selected. and finally and fully approved, butitis 


Gn effect. contended that they are in the class of “such lands asthe ee 


i Secretary. of the Interior shall find have been heretofore sold by. any a a 


. such carrier to an innocent purchaser for-value.” 


.. It.is not. questioned that the right of selection is a valuable property 7 : | ; | < 
“ ohn such a: right as might. be sold or encumbered (iM yers: v. Croft, ee ae 


ae Wall. 291), as has been. frequently. done by grantee. companies and - oe os 
would entitle the: assignee to the indemnity lands within the grant, _- 


a as when tetle thereto i 2s. alkenes under the ces af cane and Doors 7 oe 7 


ao . Company, 58 I. ‘D. 57%... | oe 
The decision of the Commissioner i is oo i: 


“SANTA FE. ‘PACIFIC ‘RAILROAD COMPANY 
"Decided Jantary 8, 1944" | 


. Ramitoap LAND Grawrs—Srarvrony Coxstaverion—Acr « OF nH UNE 22; 1874, 


The act: of 7 une: 22; 1874, which. gave ‘the Jand- -grant. railroad. companies an. 
option to relinquish or. reconvey. to the United. States lands included within 
| “the grant and in. the ‘possession of settlers. whose rights: arose: ‘Subsequent hon. 7 


-+ tothe. rights. of the. railroad company. and to select. in. Jieu thereof. other 
tt ‘land. within: the limits of: the grant, is:a grant. of. land in aid. of the con- 
7 struction of, a ‘railroad, the same as the original. granting act. . 


- The act: of June 22, 1874, is. an. additional grant conditioned upon ithe velin- 
| quishment of a. portion. of the original, grant and the exerci se. of the right * ti 


‘to ‘select. other Jand in lieu thereof. 


CLAIMS: TO: ‘Lanps- ‘NOT “ARISING ‘Unper THE ‘ORIGINAL Granting Aor. | 


| ah, railroad. company’s ‘Felesae- ‘of all. claims: under. any, act ot. ‘Congress | to 
St. itself. or to. any predecessor in interest, in. aid of the: ‘construction | of al ; 
2 pailtoad, filed’ pursuant. to: ‘section’. 821(b) of ‘the ‘Transportation | Act oats 


+ "1940, includes: a -claim, arising under the. act. of: June -22,.1874; to. land to 


_be.-seleeted:in lieu of: land’ acquired: under the original. grant: of. Jang and eas 


; ee such claim As. extinguished by. the fling of such release: | 


. “Apertoation. FOR ‘Parent—TRANsPorrATion | ‘Act: OF 1940-—Rurmasn: OF. oats a 
‘Boren OF: PRoor TO Esrasiisa Exorprion—Rusurations OF Decemper 10, Se F 


ie 1941. 


8 Ee = The Santa, Fe Pacific “Railroad ‘ane ‘peonent: an “action ‘to. set aeide the. above ae 
a decision, put. the United States: Supreme’ ‘Court, by’ decision of. February: 3, 1947, held that 
the Secretary’ S: ‘decision. had. been :“‘clearly: right’? and dismissed . the: ‘complaint: © Krug. Vis. 
Santa Fe Pacific Railroad. OUR 2 329. U. 8 581, ‘reversing 153: F (2d). 305, which had | 
_ reversed By ¥.. Supp. 984, ; . SP tae = 


ee? 596 as _DWCISIONS OF THE DEPARTMENT OF THE INTERIOR “1881, 2 Go28 


~ Ry. Co. 48 ts D. 61 518. ‘The contract, prea is sell he sagas . 
= ‘intended to. be acquired. was entirely executory. ‘The assignor. had. 
: under: the rulings above cited no right, interest or claim to any specific . iS 
a land, and therefore, could. not, convey. any. interest in them. ‘The — 
“3 Secretary could not. rightly find that’ the agreement. of the railroad | 
_.. “compariy to exercise its right of. selection to lands thereafter to be 
a specified was a sale of lands to.a bona fide purchaser within the: mean-. 
_. ing of the statute.. The railroad | company. elected to. surrender its _ 
ae rights. of selection, by. releasing the: land in conformity with the pro-. 
-. visions of. the ‘Transportation Act, and, therefore, relinquished its 
. “power, to select the lands:j In ‘question. See Santa Pe ae Railroad oo 


ede: SraTUTORY ConpmucnionTRanroweinibR Aer ¢ or » 1940—Retzase, OF. “Cralins 7 
UNDER GRANTS ‘OF ‘Lanp: In. AID OF THE: ‘CONSTRUCTION OF A. -RAtrrosp— as 


wy 
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Under * ‘the » departmental regulations ‘of. ‘December: 10, i941, a : rillrodd ou rch 


He “pany” asserting: a Tight to: patent ‘on the ‘ground’ that the ‘land for which eae 


patent is sought was ‘excepted. from. a release filed ‘pursuant to: section’ 2 
821 (b).-of the Transportation Act: of 1940, under the innocent purchaser ie 

~.. provision of the saving clause‘of this section, must. show conclusively that PON got 
| the; alleged purchaser is, entitled, to the estate transferred bY. the Seals ie Se Ras 


eee, Cuarman, Assistant Seer etary? 


_ This is an. appeal : by’ the: Santa: Fe. Pacific. Railrowd een ee: 


: oi. from the decision of the Commissioner of the General: Land Office Pe: _ -” 
of May 15,.1948, rejecting application; Phoenix ,080809, for selection feared 


io “of. the NEY Swi; Sec. 13, T. 17 N.,-R. % W., Ge & S. R. B: & M.,” 
-- Arizona,.in lieu of the SEI, swy, Sec. 27,. T. 1614. N.,.R.. 13 W., 


eo Be &S. RB. B. & M., Arizona, and. Phoenix 080810, an the: NWY, oS 
. SEY Sec. 18,. At N. B91 Wi, G. & S.R. B.A & M,, Arizona, ins 


Tien of the SEY% SEY, Sec. 11, 'T. 15 N., R. 13 W., G. &SR. B. oe 
ee 'M.;. Arizona. . | ewe ee 
3 The Atlantic cand ° "Pacific: Railroad : Cimigigiy was Pee ao: ag 


- . mane of-a. congressional “land: grant in.aid. of | the. egret ae pe he 
of its railroad’ in the: act of July. 97, 1866 (14. Stat. 292).” ‘The =, 
Santa Fe Pacific Railroad Company, hereinafter referred toasthe 


Santa. Fe. -Compariy,. ‘purchased . the property. of the: Atlantic and oo. . = 


.. Pacific Railroad Company. at, a. foreclosure sale‘and Congress: con-. ae a 


firmed the. grant. of. July. 27, 1866, to the Santa. Fe. Company. by 7 Sm pad 


act of March 8, 1897. (29. Stat. 622). On. January - 15; 1917; ,the 0.0.7: 
bax ae Santa, Fe ‘Company, acting: pursuant’ to the act’ of. a: 29... 1874 are 
gee (18: Stat. 194; 43:-U.S8..C. sec. 888), relinquished to. the United States: i ’ 7 
- .certain portions of this: grant then. occupied. by. settlers: whose entries = 


ane had already. been. allowed.: ~The relinquishment . was accepted and | ce 
- on: March: 2, shea tae the. Commissioner ofthe General: Land... Office ie 
informed. the ‘Saute. Fe: Company. that it: had. a right to select, other... 5 


land within. the limits of the. ‘grant in lieu, of. the land relin- 


-quished (Miscellaneous No. 67 3456). This land was then unsur veyed . ‘ 


os and. remained ‘so until about'.1939:..The official: ‘plat of the official noc . i 
Soa survey. was accepted, by. the General. Land Office on May. 2A; 1040. Pte 


On. December :18,. 1940, . in_ -accordance with’ section. 321(b) 6 


| 7 ; are Part. II, Title IT, ‘of the: ‘Transportation, Act of 1940° (54. Stat. : O54, : a - 
49 U.S. Co see. 65). and. regulations issued thereunder by the Secre- Seu. 


tary of the Interior (43 CFR 273.61-273. 67), the Santa Fe Com-, Piao: 


oes pany. and the Atchison,. Topeka and Santa Fe Railway Company, an OF ge 
“ operator. of the: line of railroad, ‘filed releases which. provided, os rae 


each: company— Pe OEM 


Gy ae o* * ‘relinquishes, remises aud: | quitclaitiis: to: the United. Series: of Aanevica oe 


o _ : any, and. all claims of. whatever description to Jands,. interests, therein, eonel ans 


interest in: aid of the construction: of its railroad. 


~ | 598 i - "DECISIONS or THE DEPARTMENT. or THE INTERIOR 88 Do ae 


. sation ° ‘or. ‘yeimbursement therefor on account of lands : or ‘interests. ‘granted, o 
| claimed to have been granted, or. claimed should. have. been. gr anted by any act - 


eet of. the Congress to Santa Fe Pacific Railroad Company ‘or. to any carers ee 
ce oe interest - in aid of the construction of any portion of. its railroad. eo 


teen. ; Each release stated that it did not embrace— es 


“oe OF ® Jands sold- by the company to innocent ipavelainers ‘for. value prior a 


a ‘to September 18, 1940, lands embraced. in selections made by: the. company. and i 


re approved. by the Secretary of the Interior prior to September 18, 1940, or. lands : . 
-. which have: ‘been. patented. or. ‘certified to the company ~ or any npECdOcesnOn in 


"he ‘The releases were ‘approved March 121021 a 
- --On March 23, 1948, the Santa Fe ‘Company’ filed its aaeetion ee the- at 
two 40- aére tricks in’ Sec: 18,'T. 17 N:, RB. ol, W., G&SR.B.&M, ~ 


= claiming the right to select. this’ land in lieu of the land relinquished 7 | 


in 1917, in behalf of the Greene Cattle Company, Incorporated, its | 


ar transferee; under the provision of the saving clause of section 821(b) 
_ of the Transportation Act of 1940, which permits patenting of- lands . 
sold ‘to innocent ‘purchasers: for value: It ‘also filed a petition ‘for 


_.. classification of this land as suitable for stock-watering” development ee 


: under: section 7 of the Taylor Grazing: Act. The Commissioner of. -- 
the General’ Land Office ' rejected the selection on the grounds that 
the right of selection had .been relinquished. in the release of De- 
cember 18, 1940; that a sale to an innocent purchaser had not been - 

- shown; and that the selected land had been withdrawn. by Executive 
order of April 17, 1926, creating Public Water Reserve No..107. 

- The’ Santa’ Fe Pacific Railroad Company has. appealed, alleging 
that its uriexercised selection right was not impaired by the release — 
_filed-on December 18, 1940, for the reason that. the release covered. 
only claims ‘under a ‘land. grant. It argues that its claim to the — 

selected. land ‘does not arise from a land grant and, consequently, om 


- -was not included in the release; that its unexercised. peléction right 
“was not included in the Blnses for: the: further reason that ‘it had. 


been sold to an innocent purchaser for value prior to the effectiveness 
of the Transportation Act of September 18, 1940; and that its trans- 


~ feree has equities In certain springs of water ino on the selected ee 


Jand: which. entitle the selection to favorable consideration. 
The act of June 22, 1874, was enacted for the purpose: of rélioving. 


; the hardships: of settlers ‘whose filing or. entry on: public lands. had ue a a 
been allowed by the General Land Office under the pre-emption or ee 
. homestead laws subsequent to the time when the. rights of a railroad | a 


eae! company ‘under a congressional grant attached to. the granted land. oo 


It was required because the time when the rights. of the grantees’ in . es 


* oe the railroad. grants became vested was often. uncertain and ascer- 
a - tained only with eee: ‘The + weanting acts J aac settlers Nes « 
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 abek. rights attached prior to those of. the ptantes ane -ipaiinitied x ee ' 
~ the grantee to replace such losses by ‘selection from the. indemnity = =. 
limits of the grant. The act of June-22, 1874, permitted the grantee a 


to relinquish land. in possession of settlers whose rights arose sub- 


- sequent. to. its own and to select an equal quantity of land within. 


the limits of the grant. not’ otherwise appropriated in lieu of such oe Ne 

an land, and provided. that: the grantee should receive title. to > land thus pe ee es 
Pd selected the same as if it had been originally granted. : ce eo 

The act of August 29, 1890 (26 Stat. 369, 43 U. S. C. sec: 889), ale 


, = gave. the grantee. iailvoud companies the same. right of selection .in a 
eases wherein settlers had resided upon and improved land granted 


~ to- a railroad company for a period of five years, but: whose filings oo eae 


tere entries were not of record. It has no application in this case -— ee 
for the reason that the entries of the ‘settlers on the 40-acre tracts Sf ea 
_ > in See. 27, :T.-1614 N., BR. 18-W., and Sec. 11,.T. 15.N:, R18 W5 9 
were. both of: record and were “patented in. cory (Phoenix 019940 pare ae 


25, ond, 024256). Se ear 
~ Tts. apparent that ce at oe June 22, 4874; soptanplites: a. oe a ane 


_. of land to-a railroad company. antedating the passage of this act.) 

~~ The act, gives the grantee an option to relinquish.a portion of land ae a 

oa, included in the earlier grant to which. its rights had attached; but = 

. . which was. in the possession of settlers. Harris v. N. orthern Pacific Aw 

. RR: Go.,10°L. D: 264; Southern Pacific Railroad Company, 88D. 
89.» If the option. to. relinquish is exercised, the grantee. may then =~ 


3 select. other land, in lieu of the land relinquished within either the — : 
= primary or the indemnity limits. of the original grant. Southern — 


i _ Pacific. R. RB. Co. 18 Le D. 275; The Gulf and Ship Island R.R. Co: _ 
vv. Lhe United States, 22 L. D. 560; Dressel-v. Oregon and California a 
OL RORY Co:, 85 L. D. 21... It is-true that the selected land contemplated =. - 
cs by this. ae is land which. was not granted to the railroad company = 
in the. original grant, but the act. of June 22, 1874, is in itself a- 
granting. act from which arises the right to ihe land selscted 3 in lien =~ : 


_ : of land included. in the original grant. The act specifically. provides: a 
. that: railroad companies. which exercise the option to select: land in- . 


ao lieu of land relinquished pursuant to this act, “shall receive title” to _ ° bg 
-. the selected land. “the.same as though originally, granted.” This:ig’ 2 


cae: a: declaration of an. additional eran 1n- Hien of a portion. of the. = 
Se _ original: grant.* eae 
Further, it. creates a ight of the. same uky. as ‘the indaingity ~ 


- provisions. of the granting acts. It has never been denied that claims 


| 7 to ‘indemnity land arise out of. the provision of the original grant. _ hc 
which gives the grantee a contingent right to such. land by permitting a 


to select. land within the eg useoh limits of the. ‘grant, to aePlace : - wo ? = : 


~ 


~ 


eee a. ‘ DECISIONS oF PELE DEPARTMiNT oF THE. INTERIOR (581. D. 


ideas of. land’ specifically whats.» The. nee of J une © 22, 1974, fa? - 
~ the grantee of the original g grant a right to select land within either 
the primary limits or the indemnity limits of the grant’in lieu of =~ 
- losses. -within.the primary limits ‘which are not eoaered by. the In- - 


_.demnity provisions of the original g grant. The act of June :22,. 1874, 


I1S5 therefore, but an extension: ‘ofthe indemnity right previously a 


given. ~The land is: referred to as: lieu. land: rather’ an indemnity — 
land for. the purpose of emphasizing the distinction:.in the occasion | 


| for exercise of the right of selection, but. the: act creating, this right ae 
| a is as tr uly. a granting act.as the original act. me 
Iti is: not: material that the act of June 99, 1874, may: Save credited A — 


a contract. right. to select. Jand in lieu. of land. relinquished. : ‘The 


Supreme Court has. held that: all of.‘the railroad. land grants con- 
stituted offers to convey title to. public lands to certain railroad : 


“companies who would: build railroad lines, which ripened into‘con- 
tracts when. the railroads indicated their. acceptance of the offers by 
“filing plats of the lines which they proposed to build. Under these 


circumstances, the ‘existence’ of: a. contract right. to select lands: in 
lieu of! Jand. relinquished does not’ prove that the act. under which: — 


the contract right is claimed does not constitute, a. grant. It suggests 

rather: that: the purpose and result. accomplished by this act are the 

same'as the purposes and resultsof the-original gr anting acts. 
We conclude, therefore, that the act of June 22, 1874, is'‘a granting 7 


act’ and that the right to: select, which the Sante Fe ‘Company now 


seeks ‘to ‘exercise isa claim arising under’ that act::'The release of 
December 18,°1940, covers any and all claims arising under “any — 


act of-the Conighess to Santa Fe Pacific Railroad Company orto any 


predecessor’ i in interest,” and’ not. merely: the. original grant of July 
—OF:1866. It follows that’ all claims:arising: vig the’ grant ne Asta. 
were: relinquished. by this release. : | 

Tf, as appellant: contends, the right to. select: reek in heu of jand 


| _ relinquished! which was bestowed: by the act’ of June 22, 1874, is” 


“not.a right: which arises out of a railroad land grant and-is. ‘not. 


‘covered by a release filed pursuant to the Transportation Act of 1940, 7 
Tt Is. clear. that it cannot be: excepted: from ‘the’ ‘operation of ‘such . ; : 
release by the saving clatises of section. 321 (b) of the Transportation aru eo 


— Aete ‘Appellant. i is somewhat inconsistent. in relying upon both con- _ 


~ tentions, but inasmuch ‘as the Department. has determined that the i 


right of selection does arise. under a railroad land grant ‘and was - 
therefore’ necessarily’ included in the: release of: December 18,1940; 


it: will consider whether or not. it. was. ‘excepted from. the’ release. 
under. the’ second provision of: the: saving clause on section 1 B21(b) 
ere, the Transportation - ‘Aeti which provides: ae : 
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Ste * * ‘Nothing 3 in this section. shall be construed * ee = es prevent the ~ Crea. _ 
‘ ‘isstiance’ of patents. confirming the title to. such lands. as: ‘the. Secretary. of. the ad 

‘ Interior shall. find have been heretofore sold by any en carrier. te grantee] ent 
to. an innocent purchaser ‘for: value ae aaa pds oe, OS ios Ce cg ee 


| Appellant has recognized that the saving : clase aes section: 301 D1(b) a : 
“does not. operate automatically without any designation, of landtobe =, - 


. -_, excepted, from a release, by filing with its release in the General Land ; | | ; a iain 
-.. Office a list of lands and the purchasers: to whom it alleged that ithad 


; sold: them prior, to the effectiveriess of the Transportation Act. “This os on 
list did not include the land in the present : selection list. F urther, ite 


a - did. not submit with its. selection list, proof that. the Greene Cattle ae 


: Company, Incorporated, 18: purchaser entitled. to the estate inland _ e 


_ claimed in the selection. list which was filed instead of an. application © : | 
for patent. .The regulations. of December 10, 1941 (48, CFR 273.68- 


273. 74), require. that. such proof shall be. cabmitied with | an applica- ae 


tion for:patent.. Appellant’s. claim that its right: to select should be | 

recognized under the saving clause of section 321(b) rests ‘upon the» 

mere assertion. that. the Greene Cattle Company, Incorporated, is‘a 

‘transferee of this right:. This is insufficient to clothe it with the rights re, 

of ‘an innocent, purchaser under the Transportation Rete Sete de 

-- Jn any event, the bona ‘fide purchaser provision of the. Transporta- 7 
tion Act is not applicable. to the transfer of a railroad company S 


; unexercised right t to select land. Santa BE Pacific. Railroad eC onan, tie 


58 1. D. B77. “ 
‘In view of ie fact. fae the record. shows bon a: Palnguiannent of | 


‘ the right sought to be exercised, in. the release. filed on December 18,* — 
- 1940, and failure to bring the claim within the saving clause of the 

| -Transportation. Act, a determination that’ the Greene Cattle Company, ae 
Incorporated, has equities in certain springs of water located. onthe 
and ‘sought to be selected cannot affect. the decision in this. case. e. eG 


S Accordingly, we do. not examine that question. - 
en ~The. decision of the Commissioner Ig sera” e: ah a ee 
ee ee ee a ae ee <3 aoe : | | Afirmed.. - 
SANTA TE PACIFIC RAILROAD COMPANY. 
oe use i - Decided January 8, 1944 pe ere. ere ae 
ae : HaninoaD. LaNp Grawirs—Srarvutory Consteverion—Acr. OF ApRI. 28, 1904. 


The act of April 28, 1904, which gave the Santa Fe Pacific Railroad Conipany, ; ‘ te, 
as. successor of the Atlantic and Pacific Railroad ‘Company, an option: to ae | 


: - * The Santa: Fe "Bacific: Ratiroad: Campeay, brought an. action to set. agide® the os alee - a “ 
decision, but the’ United: States Supreme. Court, by. decision of February 3, 1947, held that | 


the Secretary’s decision had been ‘clearly right” and dismissed the complaint. | Krug Vv. | 


wee Santa Fe Pacific ‘Railroad Company, 329 U. S. 591, sever sine 153" F. fear 305, which: Cae ne 
oe reversed | bt FB. Supp. 984, . ate a 


ete. 6929594844 a a na 


oe 602 - DECISIONS or THE DEPARTMENT oF THE INTERIOR “weED. a 


é “relinguish or reconvey: to the. United: States, at the Pegeee of the se oa : 
aot. the Interior, land gr anted to-it in aid: of: the: construction. of a’ railroad m5 
“2 and to select*in lieu thereof other : “vacant. public land of. equal. quality: ADs 7 


~ > the-Ter ritory of. New Mexico, is a. oe of Jand i in aid of ne construction 
of a. railroad. aa iigcere 9. eee ae 2. oe he eae, = ee 


| SraroroRy Constaucrion TRANSPORTATION Act OF. 1940—Renaiase. OF": CURIS . 
UNDER : GRANTS: OF. LAND: IN AID or THE CONSTRUCTION | OF A Ratrroap— - 


Cars. TO Lanp NoT ARISING UNDER THE. Onternan. GRANTING Act, arts 


i The: Santa : Fe Pacific Railroad Company’ ‘Ss release” of. ‘all claims under ‘any. 
ae act of Congress to Santa. Fe Pacific Railroad Company or any. predecessor _ 
oe “in interest, in aid of the constr uction of a railroad, filed pursuant to section 


i “821 (b) of the Ty ansportation Act of 1940, includes: a. ‘claim, arising under bras 
= 2 ‘the. act’ of April 28, 1904,'to land to: be selected ‘in’ lieu of land acquired 
Rave under. ‘the original grant. of July 27,. 1866, and such. elaim. is extinguished — = 


i by. the. filing of such release. : 


SrarvroRy, Consimoctton!—Transvortation Act OF 1940 —Retnase oF Crara— = 
, SAVING: CLAUSE OF, SECTION 321 (b)—HEixceptions. ee Os mn 


The Saving clause of section 321 (b) of the Transportation Act of 1940 aaeice = 
--": |zes. the -exception from the release of claims: under the land grants . of. 
7 patented. lands, ‘lands. sold to. innocent purchasers for. value and -lands 


. selected. and the selection fully and finally approved by the Secretary of « - 


i the Interior to. the extent that. - the issuance. of ‘patent. may . ne authorized 
by nike ; 


Srarutory Consravorion—‘TRaNsportaction kor or 1940—Rewease ¢ OF ‘Crates é: 
“SavING ‘CLAUSE or Suction 321 (b)—SELEcrion: OF LANps. : 


“The final provision of the saving clause of section 321 (b) of ‘the Transporta- 
tion Act of 1940 does: not authorize the exception from. a release of claims 
filed pursuant: to- this Section’ of claims to land for which a selection list ; 
has ‘been: ‘filed. ‘but not finally approved by: the Secr etary. of the Interior. | 


APPLICATION 1 TOR | PareNT— TRANSPORTATION ‘Aor’ OF 1940-—Runease OF Cras 
= Burpen: ow r PROOF ' TO. ESTABLISH, Excurrion—REGUuLATIONS oF DECEMBER 10, "y 
“1941. ee : oe ae: a ae Pe. 


“Under tne departinental regulations. of ‘Dacumber 10, 1941, a. ‘railroad assert- : 
ing a right to patent onthe ground that the land for which patent. is 
sought. was excepted - from a. release’ ‘filed pursuant: to | section ‘321 (b): of. 

the Transportation Act of 1940, . under the innocent purchaser. provision | 


. of the saving. clause of this section, must. show ‘conclusively that the alleged: .. . : 


. - purchaser is entitled to the estate transferred BY. the ‘patent. 


Cuarman, Assistant Secretary : ee ae = 
2 "Fhis j ig an appeal by the Santa Fe Pacific Railroad Company f edi . 
_ ‘the decision of. the Commissioner. of the General Land Office of J: une ~ : 

12, 1943, rejecting its applications, Las Cruces 058331 and 058322, to 


select the Sw, i Swi, Sec. 33, T. PBGR. 10 W., NM. M., in. lieu of | 
the. Swi, Swi, of Sec. 99, T. 10 N, R. 2 W., YN. M. M; and the 
- SEM i Sec.” 35, T. ot 8. R. 10 OW, N: M. Mi in 1 lieu. of the a tes ok. 


ia ee? 
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a NEY, § Sec. 29, vr. 10 N, R. 2 W., XN, M. M, call § in a the State of Now oe. 
tal “Mexico. Pas ae 
The Atlantic and Pacific Railroad ie was name ode 9a anes | 
oe ot a congressional | land grant i in aid of the construction, of its railroad 


7 in the act of July 97, 1866. (14 Stat. 292). The ‘Santa Fe Pacific Rail- : | - 
Of road. Company, hereinafter. referred to as the Santa Fe Company, ce Ghee 
_ purchased | the property of the Atlantic and Pacific Railroad Company ee 


: at foreclosure sale and, by. the act of March 3: 1897. (29 Stat. 622), : os 2 
“| Congress confirmed the grant. of J uly oT, 1866, to the Santa Fe Com- 


| : ' pany.. On December. 26, 1911, acting pursuant to: the act, of April. 28, : a | me 
oo 1904 - (33 Stat. 556), and the regulations. ‘issued thereunder (43 CFR. Ua 
. 273.56-978, 57 ), the Santa Fe Company, relinquished | to. the. ‘United — : 


States certain portions of the granted : land which were then claimed es 


_ bysettlers. The relinquishment was. approved on March. Ot, 1912, and~ . 


by letter of May. 22, 1912 .(“F” 236212 CSB): the Commissioner OE es oy e 
the General Land Office informed the Santa Fe Company. that it had as 


~a right to select an equal quantity. of land of equal quality within - : 
" the Territory of New Mexico in lieu of the. land telinquished, .... 
On August 28, 1940, the Santa Fe Company filed its applications : 
to select lieu lands with the register at' Las Cruces, New Mexico. ‘The 

| register suspended the applications . because ofthe Santa Fe Com- — 


-pany’s failure to tender the required fees and. to file accompanying» — 


applications: for classification of the land under section 7 of the'Taylor. — 

_ Grazing Act (48 Stat. 1272, 43°U. S. C.. see. 815f). ‘The. filing fees . 

were paid on October 2, 1940, and. the petitions, for classification, were 
filed on October 10,1940. 0 00 | 
On December 18, 1940, in sheotdance with Scnion 321 (b) of Part. I = 


ae Title III, of the Trénsportition Acti of 1940 (54 Stat, 954,49 U.S. C.- 


sec. 65) and :the regulations issued thereunder (43. CFR’ 973-61 
973.67), the Santa Fe. Company, together with the Atchison, Topeka 3 


and Santa Fe Railway Company, operator of the line of railroad, 


filed releases which provided that each company— = | 
* eo “relinquishes, remises and quitclaims to the United. Stites of honditce er 


| any and all claims of. whatever deser ‘iption to: lands, inter ests therein, -compen- Pe 


oa sation or: reimbursement, therefor on. account. of. lands. or interests ’ Sr anted, 

ent. claimed: to. have been: granted, or claimed: should have been: granted: by any, act a 
oe of the Congress. to. Santa Fe Pacific: ‘Railroad. Company or to any. pre edecessor ae 

in interest. in aid of the construction of any portion. of its railroad. uo 4 oe 


The releases stated that ‘they. did not embrace— ee 6 . ee re 


2 ante oe gt ea “Tands sold -by. the company. to. innocent: pur chasers for vatie ‘prior ty Pee 

oe to September 18, 1940, lands. embraced in selections: made by the. company and 
approved by. the, Secretary of the Interior. prior to September 18, 1940, or. lands sia gi, 

which have been’ ‘patented. or certified to’ the ce or any pee ae in egg wae 


; a - interest 1 in aid. of the: > construction of. its vailroad. 


. ae "DECISIONS oF THE DEPARTMENT OF THE INTERIOR (O8LD 


“The eu were aad March 4, 1941. 


| On June 12, 1943, the Commindioner’ of the General - reece Office . 
RP tej ected the selections; on the ground. that the release of December 18, 
1940, relinquished all rights the Santa Fe Company had. under the. - 


tee act, of April 28, 1904, and refused to consider the petitions for. olaserti- : | = ; 


: cation because of the rejection. of the selections. 


i +: Un this appeal, the Santa Fe Company alleges that the ees of 
oer December 18, 1940,. filed pursuant: to the "Transportation Act of: 1940, - 
me did. not relinquish ‘tights: which had accrued under the act of April fr ie 

98, 1904, and that it was deprived of the right to prove that. the selec- - - 
: tions was protected by the saving clause of section 821(b) of Part II, 


| _ Title It of the Transportation ‘Act applicable to innocent purchasers. 7 


_ Thus the appeal presents but two questions to be determined: (1). ee 


s ‘Whether or not the selection right accruing under the act of April 98,0 


~ 1904, was included in the release of December 18, 1940, (2) ‘whether as 
or not. appellant was illegally. deprived.of the right to show that this Pe 


os selection right was excepted from the release under the innocent pur-’. _ 
- chaser. provision of the saving clause of section. al) of Part il, i es 


| . c Title II, of the Transportation Act of 1940. 


The act of April 28, 1904, provides: 


25 ‘That. the Atlantic: and Pacific Railroad Caupaay its “successors in interest’ 


a ‘Territory, as’ may be agreed upon: with the Secretary of the Interior. 


The enactment of: this ‘statute followed the act of March 3, 5 1s91 _ 
ae (26 Stat. | 861), as amended by the act. of February. Ot, 1893. COE ce, 
_ . Stat. 470), which recognized the validity. of the claims of occupants aes 
' > of land within the States of. Colorado, Nevada and- Wyoming, and. 
7 the Territories of New. Mexico, Arizona and Utah, who had been ~ 
in adverse possession. for 20 years. and permitted. each. of such occupy- 
ing claimants to retain .160-acres of such Jand. ‘The act of April 28, 
1904, gave the Santa Fe Company as successor in interest of the’ a 
© Atlantic and Pacific Railroad Company an option to relinquish or to. 
: > -¥econvey, to the United States, at the request. of the Secretary of 
the Interior, ‘such. ‘portions: ‘of its lands in the ‘Territory of New Dg ee 
s nea which it had seven under the grant of J ‘July. 20, 1866, ag 7 7 


| ~ and its or their assigns, may, when requested by the: Secretary. of the Interior ye rer 
oy . SO to. do, relinquish or. ‘deed, as may. be. proper, to. the United States any. section = a 
“ - or sections of .its. or. their lands in. the. Territory: of New Mexico the title, to - | 
‘ which was. derived by said’ railroad. company through the. ‘Act of. Congress: of. Am oe 
: July twenty- seventh, eighteen hundred and. sixty-six, in. aid of. the construction. a 
of said railroad, any. portion. of which section is and’ has: ‘been: occupied by any. | 
_ © settler or: settlers as a home or homestead by. themselves: ‘Or. their pr edecessors 7 
: es | interest for. a period: of not less. than twenty- five” years, next. before the a 
passage of this Act, and shall: then be entitled to Select in. lieu thereof, and. 
~ to have patented other sections of vacant public land of - equal quality in said e. gee 


NO 


“ ~ 


a aa oe 
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aa been see by Seitlcre fora period os 28 years. ee exercise” : = 


of the. option, the Santa. Fe Company. became entitled to select and . — oe 


a " to have patented to.it, in liew of the land acquired under the grant ae 


“of: 1866, other. land of cae ‘qnolity, within the eee: of New - 7 : ooo 
bes Mexico... : ee 
From the ; foregoing, ie ig evident: tiag. the purpose or oi ace of 


eo April 28,1904, was to reimburse the Santa Fe. Company for losses 
in the grant: of July” O7, 1866, occasioned by the inability of the os 
— ‘United States. to furnish. good title. to Jands | acquir ed: from Mexico — oo hee 
~~ under: the treaty of Guadalupe-Hidalgo in 1848" and the Gadsden ee 
purchase. ‘of 1853. which ‘were-occupied. by settlers who. had entered = i ar 


in good faith. The Santa. Fe Company: exercised the option (O16 ee 


ae ~linguish two 40-acre tracts to which it was entitled under the- grant ees 


of 1866 and thus became entitled to select and to receive patent to 


other land i in leu thereof. The 1904 act operated. to replace losses . 

In: the or iginal grant of 1866. Land acquired under. the: later act 

was to be substituted for land included ‘in the’ grant of July 27, 1866. 
it. cannot therefore. be ‘disputed that the grant. of 1904 was in aid 


-. of the construction of a railroad.. 


The Transportation Act of 1940. requir ed tlie lind grant ‘railroads | 


to file releases of all claims under any grant of Jand to aid in the 


‘construction of a railroad, as a condition. precedent to the grant 7 
of the privilege of cliarging the United States full rates for trans- 
portation ot freight: and passengers, with certain exceptions. And 
the release filed by the Santa Fe Company covered. any and all claims . © 


under “any act of the Congress to Santa Fe Pacific Railroad Company. 
-- -or to any. predecessor in interest,” and not mer ely claims arising ase 
under the original grant of July a7, 1866. It follows that all Claims | 
| arising under the grant of 1904 were relinquished: by. this release 


~ unless specifically dxcepted by its terms. | 
The release-excepts only lands sold to an ‘innocent nee for | 
value prior to September 18, 1940, lands patented | or certified to. the 


ec company or-any predecessor: in. interest. and’ “lands embraced: in 
. selections madé by the company and: approved. by the Secretary ‘of 


a the. Interior prior to ‘September 18; 1940.” Appellants present. claim — “ ts 


on ‘does not fit any of these categories. ‘There i is-no proof. that. the land 


| "whieh. the. Santa. Fe. Company now seeks to- select, - was ever. sold” to - oe - 
oJ an ‘innocent. purchaser. There is no showing that patent to the land a ; a : 
~ was ever ‘issued. to the Santa Fe Company. — There was-no- approved — ce ee 


a _ selection. prior to September. 18, 1940, when the ‘Transportation Act 


| — became: effective. It is true that, a selection list was offered for filing | : ? : os 
On August. 28, 1940, but there was no. payment. of the required filing. a 
ae ‘fees a at that t time. ‘The application for selection: was not effective until oy Ti ae 


aw 


ae 606. "DECISIONS ¢ OF THE | DEPARTMENT OF THE INTURIOR - 18D. = 


se ‘Ocisbet 2; 1940, when the aie fees were ec (43 OFR 28, v8, ce 


fe - But this application was ‘hot approved by the Secretary. . ; 
| ‘Clearly, i in. the absence of ¢ an approved selection prior to. September _ hee 


5 kc 18" 1940, appellant has no élaim. against - the United. States. to any ae 


of the lands involved. The release included all rights which the - 


_ Santa Fe Company had and the. right now asserted was not included | - ie 


in the exceptions. It.is true that upon the ‘Santa Fe Company’ pee 
eee relinquishment of granted lands the United. ‘States became obligated eh ees 


to. conyéy such lands as the Company. should select: i in lieu. thereof, .. . é 
eee bit the. United States incurred | no obligation. in. the ‘absence. of Go oo. 
os selection of the lieu land. . The: Santa Fe Company relinquished its. a! 


| ~ right to select liew lands in exchange for the benefits of the Trans- _ 


portation Act of- 1940. Itis now enjoying those benefits and i is, there- = | - 
‘fore, precluded from. insisting upon. a return of the consideration. 


_ This. Department is not concerned’ with the: ‘wisdom of the bargain am 


ae that was made, but it is: obliged to. measure the. present Fights of the ae: 
“ae Santa Fe Company in the light of that bargain. ae oo. 
. | ~ Appellant’s further allegation of error that oe of, his decision at 
a . June 12, 1948, the Commissioner. afforded it no “opportunity 1Ore. 4, 22 


os prove: that its attempted selection was made in the interest ofinno- 


cent. purchasers whose rights had accrued - long prior. to September ae 


; _ 18,, 1940, is without merit. The assertion of: this. contention is a. _ 


. denial: of appellant’s first contention | that the claim. now. asserted ae 

a was not covered by the. release filed on- December. 18, 1940, since 0°) 
tee obviously the alleged selection could be protected under the saving’ — ~ 
oat clause. of. Section. 321 (b) of Part. 1, Title. ITI, of the Transportation ne age 


Act of. 1940,. only because it was. subject to- the release required by | 


that act. The Department finds that this. claim was: subject. to. the . 


release, but that appellant. is not entitled. to the protection - of the - 


-.. innocent purchaser provision. because ‘it has not shown that, it is” ne 


entitled to such’ protection. — 


oe The datmernesh of December 10; oat 8. rR 28. 0), roi oe 
oe See that— co oe t. : 


eee | “Full details st the auleseu. ania must: be. furnished, de ‘as: ae ce . yee 


aoe the. terms ther eof, the estate . ‘involved, . consideration, “parties, amounts. and = 


dates of payments made, and amounts due, if any, deseription. ‘of the ‘land, soe 
- and transfers of title * ‘* * > No application for a patent: under this “act. og 
will be: favorably’ considered. unless it be shown: that. the: alleged: ‘purchaser = we 
| ee entitled forthwith to the estate and interest transferred. by. such. ‘patent.’ so 


Appellant has made’ no. ‘effort, to comply with these ‘provisions OE : 


| 7 _ - the: regulations. It merely" makes the assertion. in its argument on - = 
- appeal that the Commissioner - gave it no opportunity to offer proof A 


a Ty that innocent purchasers? rights are. involved, ~The Commissioner oo 


aS 


wt é a ees : 
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rs 


| rights ‘of innocent purchasers. aoe 
ae The Commissioner’ S. decision. is. 


| Armed. 


eee ela g a es 
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Motion jor Rehearing decided August 8, I9h 


ie Pubic’ “Eanps—Raders- or-Way—Acr “OF Maxon, Ae. - 1911—Drscrertonary 
_AvrHoniry, OF. DEPARTMENT, Heaps—Vustine « oF. Rigs —Conprrions, OF: A 


- GRANT. | 


“Under: the act of. March’ 4 1911, guthoriving ¢ the hedge of geneciineate hacia ee 
jurisdiction over public lands to. prescribe. the terms of the grants of rights- + 
of-way, over such lands and to refuse such grants as.are incompatible with __ 
the public: interest, ‘such’ department heads . have. discretionary . authority 7" 


to grant or to refuse an. application for. right: of-way.. Because. the. grantors 


“have such’ discretion. an ‘applicant. acquires no vested. right. in’ “advance of | — ok, 
the actual grant of a right-of-way. and: must accept. ‘the conditions ‘of the ge ey 


‘grant defined by. deperanenia! pesulations} in: force at the time: of une ees 


. Pumice Laips—Rreuts- ;-09- Wat CoNDITIONS: or A Granr—Acr oF Fupnvany 15, 
-1901—Acr OF Marce 4, 1911—IpentricaL Conprrions.. 


“The adoption of departmental regulations prescribing identical ‘conditions ot be 
the grant. of a. revocable: permit under the act- of February’ 15, 1901, and oo 
of an easement for a fixed: term. of years: under-the act of March 4, 1911, - 
“does not reduce the’ grant: of an easement authorized-by the act of 1911 to. : 


‘the level of. the permit. authorized. by the. act. of 1901. 


- was not safuined to dvs SO} under the saictattiie the Bardail 1s upon Ye bo 
the applicant to. assert and establish such rights. Appellant: failed =. 
- to furnish the Commissioner with: proof: of ‘sale:‘to an innocent: —— -- 
+ bd purchaser and has. made no-attempt to do so during the’ pendency of 
the: appeal: The Department: cannot: supply ‘such proof. Accord-— 
ingly, the appeal must be determined without. consideration ws the 


t 


OS Ok Rants or: Way—Conpitions: om -A’ Geant —Ruduations OF Decinnsan’ 14, 1942 7 


“SECTIONS: 245.21 (r) AND 245, 21 (i) TRANSFER: OF Ricut-orWay—Use uae ed 


-PowEr ‘PuRPOsEsS—COoNDITIONAL RicHT. OF REvocaTION.: 


The provisions. of section 245. 21 (r) of the regulations. of. December. 44, 1942, - ree 


| which. ‘permit ‘the: Secretary, of the ‘Interior to require the. transfer of: a 


"right-of-way, together -with the structures ‘and equipment of the grantee | eee ae 
ae oN Ts on the right-of-way lands, to the person: ‘who. has’ previously acquired other ae 
ee property: of the. grantee. which is dependent upon. the use of the right-o of way one 


for its usefulness, are not: inconsistent. with the concept, of-an easement, . 


The provisions of: section. 245. 21 (i) of the regulations of ‘December - 14, 1942, q S _ 
Y. which require the grantee of a. ‘right- of-way to consent. to. the: reservation . a — 
by the United States of: the right: to: use. the right-of-way. land for Power : ke ae ty, 


"purposes: are ‘not: ‘inconsistent. with the concept of an easement. 


aoe " DUCISTONS or THE DEPARTMENT OF THE INTERIOR 158 I.D.: 


"Bven tthe: reser vations of a. conditional moni to’ eee: the grant ee an’ ‘ease- - 
— .. ment may. be: required when necessary for the = legitimate hrotection of the " 
— United States. 3 tees ES fae ass | 


Riexrs- oit- Wax—CoNbrrions OF A Cri ection 6(a) OF "Agreement —Use ) 
OF Lanps. WiTHOUT ‘Laapirry—Increasep, Cost. OF IMPROVEMENTS, | - | 


‘The inclusion - of section 6(a) in the’ agreement. enumerating: the .. ‘condi: rs 
a7, tions of. the grant of an’ easement. which reserves to the United: States. the 
right to- use the right-of-way lands: for public purposes without liability. to _ 


* the grantee and to require the grantee to. pay any: increased cost. of impr ove- | 


x -ments made by the United States which is occasioned. by: the grantee’s ‘use age S 


ofthe land, is reasonably required in the public interest and is justified 


i by . the same considerations which Justify. section 245. 21 (1) - “of aa ae * 


7 Z egulations.. 


ba oe Riewrs- or-Wa¥—ConpITIONS OF A. Guann—RaaGrarons,¢ oF + Dwoencane 14, 1942— - 


‘Section 245. 21 (h)—Unirorm ACCOUNTING. SYSTEM. | oe | 
The pr ovisions. of section. 245. 21 (h) of the: regulations of December 14, 1942, | 


which: permit. the Secretary of the Interior to prescribe a uniform account: , : = 


| ‘ing ‘system ‘for grantees: of rights- of-way- are a. necessary means. of insuring 7 
“uniform: reports which is within the discretionary authority of. the ‘Secre- 3 


- tary, but because the purposes. ‘of the Department are fulfilled by the. — 


ott grantee’s adoption. of a: system of accounting: prescribed by: the Federal i 


-. -Power™ Commission. it. is desirable that this section: ‘of the regulations. : 


ne »ghould - be qualified | by: a proviso that. adoption of. such. ae shall be a 
5 deemed compliance with the ‘requirement of this’ section. ese Se er 


7 Rionts-ov-Wax—Conomions OF ve Grant —Recurations or Deceatene 14, 1942— 


- SECTION. 245. 21 (q)—CoMPLIANce WITH. STATE REGULATIONS. 


| ‘The provisions. of section 245, 21(q) of- the regulations of December! 14,: 4949, 2 | 
which require the grantee of a right-of-way over public lands: of the United — 


| = States to agree to comply with State regulation of service and rates. is” - 
ms applicable only. in so far as a’ grantee is subject to such’ State regulation ve 


and it-is: desirable ‘that ‘this. section ‘of the. ‘Tegwiations should clearly : 

ae express such ‘intent. | s _ aan | 

oS Rigu1s-or-Way—CoNDITIONS OF A “Gaant—Regucarions « OF Dugeicnee 14, 1982 
_ SECTION 245. 21 (t)—FEperar PowER Act. } B.* Coulas 


‘The provisions of section: 245. 21(r) which give ‘the ‘Bécretary. of ‘the ‘Intérior 


i a conditional . right to. require transfer. of a right-of-way. operate concur: | . 
vies "ently with ‘the- authority | of. the Federal Power Commission - -to approve: a 


sales of property. in ‘eXCESS of $50,0 cae 


_ -Conrracts—Constauciton.. 


The terms of a. contract. which are inconsistent with: the express provisions a 
of a statute cannot be permitted to operate. in. derogation of Jaw. ee 


Racers: or-Waxy—ConprrioNs or A . GRANT—INCORPORATION OF ALL ‘Rastarcr10ns: ae 


IN ONE INSTRUMENT. 


“The incorporation in one instrument. of all the restrictions upon ‘the ‘use , of » Eel 
Be “right-o f-way . over public Jands. of the United States required ‘by the ty oe 
various - public activities. administered by a number. of administrative: ° : ; _ 


on 
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an a 


agencies nich: may be. affected. by the grant of 3 a | right- otras, does s not SS ae 


: - increase the conditions to which the grant, is subject. 


a : CHarsan, Assistant Seorétary : 


This j is an. appeal by the Oniifornia: Blectric Pouce Otitipasiyy Fic om. “ 


ee . tie decision of the: Cominissioner of the. General Land Office of Janu- ea _ : | | e 
Ue tt ary. 22. 1948, requiring, asa. ‘condition. of the granting. of, the com- sien eee 


- os pany’s. application, ‘Los “Angeles 054902, for right-of- “way. for an ee tke 
-. electric. transmission line fiom the west boundary "GE Sec. 12, ue 38 S. | 


ee R. 1 E., to the south boundary of Sec. 9, T° 5 8., R, 8 E., s. zB. M, a 


across: publi¢ lands and ‘allotted and ‘tribal lands of the Morongo Mis- oe 4s 


- sion Indian Reservation i in California, the’ execution of an agreement. Nr ck 


binding the: company to abide: by. the: regulations: of the Secretary of A | 
Same a > the: Interior set out in 48 CFR 945.20=945.21 UT F. RB. 10814-10818): a3 


The: California. Electric Power ‘Company purchased from the Met- _ : 


- ropolitan Water District of Southern California an electric transmis- 


sion line which traver Ses. certain public. and allotted and tribal Tndian pangs . 


lands in California in the sections ‘indicated above, and on August 20, 


_ 1941, filed its: application. for grant. ofa vight- of-way % across said lands. 


Basis accordancs with the act of March 4,1911. (36 Stat. 1253, 43 U.S. C. 
sec. 961). On March 17, 1942, the General Land Office forwar ded the 
draft: of an agreement « which: required. the: company to agree to’ ‘the | 


ae conditions upon which the grant. would be made. “These “conditions ~~ 


included.its. promise to. comply with the regulations approved by the. - 


Secretary: of the Interior on. October 30, 1939 (Oire. 1461, 4 B,-RE. 
4594-4529), in its use of the right- of-way- The company ‘refused to 


- execute the. agreement: except. after elimination of par agraphs (h), a 


a : (q), and: (x). of section 245.21. of the. regulations’. on the ground that... — 


these 1 provisions: had: no application: to a right-of-way. granted: under. ii 


: ~ the.act.of March 4, 1911, and. applied only to permits. issued ely i _ 


| the act of February 15, 1901 (31 Stat. 790, 43 U. S:C. see. 959). 
oo ols the decision of Ja anuary 29, 1943, the: Commissioner held that: thie: cect te 


: “  evised: regulations. of December . 14; 1942. (Cire. ‘No. 1461a, Ye ee ste oe 


10814-10818), are equally, applicable to. easements granted. under the ; a 


| = : act of March 4, 1911, and permits. issued. under the act. of Febri uary “ S z ee 
ae ‘15, 1901, so hae an: agreement to comply’. therewith is a condition 


\ precedent to approval. of an application. under. either. act. ae revised — ee ns 


ae ~ agreement. referring to. the regulations, of December | 14,1942, was: - = 


. _returned. to the company for ‘execution. The company. executed this. 


= eas “agreement after first deleting reference to the regulations of Decem- aon 
oe ber | 14, 1942, and inserting instead a reference. to the regulations of. oe 


October. 30, 1939; excepting _ from: its” promise of compliance, para-~ 


’ a : eniphs (); > and. a of section 245. 21; and pC all ae - ee 


aoe 


“a 
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aa ~ section 6(a) ‘of the demeanor: ‘The General Land’ Office eoriest ee ‘ 


. accept the agreement thus modified and the company appealed. . Tn its © . : 
brief the company urged its right to the transmission line as vendee nea: 
-. of the Metropolitan. Water District which it contended, had acquired — 


a _ title pursuant to the act of June 18, 1932 (47 Stat. $24). Inasupple-.— . 


mental decision of March 17, 1948, the Commissioner required formal. 
- -_relinquishment of the rights previously granted to the Metropolitan. . — 
_ Water District before further: consideration of the application of the - 
- - California Electric Power Company. The California Blectric Power 


Company complied | with. this request on J uly 6,.1943. The Depart. | 
-ment.need consider at: this time only that portion of the company’ Bo 


. ms appeal. which. relates to the decision of J anuary, 22,, 1943. 


7 Appellant alleges that. the. Commissioner erred i in the econ of 
7 J anuary 22,1948, because: (1) It is entitled to. the grant of a right= 
of-way under the conditions expressed 4 in the regulations in force at — 


the time of the filing of its application ; (2) the regulations of Decem- 


_- ber 14, 1942, permit. {under paragraph (r)] a forced sale or recapture © 
of the right- of-way by. the Secretary of the Interior and {under para- — 
| graph (i) ] a:revocation of the grant at the election of the Secretary - 
of the Interior in contravention of the express provisions of the act 
of March 4, 1911, and the. settled. policy « of Congress, which results in 
reducing the easement authorized by the act of March 4, 1911, to the 
level of a permit. authorized . by. the act of February 15, 1901; (3) ~ 
section 6 (a) nullifies the grant by: reserving the whole title to the one 
- of-way ' to the United States for the ] purpose of preventing the grantee 
from interfering with the future. erection of structures thereon by 
_ the United States; (4) the provisions of the: regulations ° which: require 
| installation of an accounting system prescribed. by the Secretary ofthe 
| Interior [paragraph (h)], compliance with State regulation of rates 


and service [paragraph (q)], and sale. at the direction of the Secre- 


; tary of the Interior [paragraph (r) ], are in conflict with the Federal oes 


| Power Act. and the. jurisdiction of the Federal Power Commission. | 


ee There is no merit in appellant’s first contention that it. is entitled “ 
toa grant. of the right- -of-way applied for- on August 20, 1941, under 


ee conditions prescribed by the regulations i in force at. the time of the . 


- filing of the application: rather than those in force at the time of the _ 
-. consideration of the application. Appellant’s contention is predicated : 


i upon the assumption that the rights acquired. under the act of March | ee 


4,191, are initiated by the filing of the application rather than the 

formal grant: of the right- -of- -way by the Secretary of the Interior. Pee 
This is a consequence of its interpretation of the act of March 4,1911,. 
_ as. a. grant by Cae rather than an act enor the Secretary - 


— 
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Gs of t the Intadiee, the’ Gacasey of Agsientan and the Secretary of aie eae 


7 : War to make grants of rights-of-way. 


This act was not. intended. to constitute an ‘offer chide Denotes: ‘a - : 


~ completed grant when some person or association of persons: signifies - aac: 

os _ acceptance by using certain land for the purpose indicated by the act =~ 

. and filing such ‘proofs of its power to use the land for the indicated . 
 -purpose.as may be required. Nor does it contemplate that: the rights a oe 


of the grantee shall vest at the time of the filing of an’ application for 
: the grant authorized. by the act, for the reason that it authorizes the 


head of the department having jurisdiction. over the land to determine 


ee the qualifications of the applicant in conformity. with the conditions oe 


: enumerated i in. the act and the regulations issued thereunder and re- 


quires. the officer charged with. ‘supervision - or control of a ‘national : 


park, national forest, military, Indian or other reservation toapprove 
the grant upon his finding that it is not incompatible | with the public ©. | 
interest. ‘Because the heads of the departments having jurisdiction sn, Mee 
_ over public lands and other lands are expressly authorized to prescribe. 
regulations governing the issuance of grants. authorized by this act. 


. _. -and to refuse applications that are incompatible with the public inter: = >. oy 
-: est, it is clear that they, not Congress, a are ree for actual grants Ae can, 


vf of rights-of- -way under this act. | a PH 
Moreover, this is not a statute by thé. terms 6 which the hada of as 
sraeee the departments are required to act under a’ mandatory direction, but. 


: as one which permits the exercise of discretion in determining whether < : oe 
or not’a grant. should be made. The statute. expressly states that the = 
Tae department head having jurisdiction over lands over which a right-— ae tes 


ne One -way is sought “is authorized ‘and empowered, “under general regu-) 0 
i lations to be fixed by: hin, to grant easements for rights- of-way.” This aa 
is clearly an authorization for the exercise of a discretionary : function. : rs 
United States v. Wilbur, 983. U.S. 414, 418. ue : 7 Pare 
‘Because the Secretary is not required to grant ¢ a right-of-way i ine. 


. | e - peny event, or to the first or only applicant, novested- right i in a. grant ie — 
ee: acquired by the filing of an application. Red Canyon. Sheep CO 8.3 88 


- Ickes, 98 F. (2d) 308, 819; Joseph EB. Hatch, 55 I. D. 880; City and 2 


% County of San Francisco v. Yosemite. Power Company, 46 L: D. 89. 


~ The filing of an application | creates. no equities in favor of an appli- | ay ees 

es anti in the absence of an absolute right to the thing applied 1Or, a 
Charles @. Carlisle, 35 LD. 649. 0 ice ok 
a ©The: record: shows that the regulations ae ‘October: 30, 1939. emt (rs 
(Cire. 1461, 4 F. R. 4524-4529), became effective on November 8, 1939, | 


when they were published 3 in the Federal: Register 3 in: accordance with 


__. ‘the provisions of 44 U.S. C. sec. 307... These regulations superseded. ee ee 
: = Alp — of J january. 6, 1918. a Ii D 454, as amended aver ee . = 
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io 11, 1915, 44 1, D. 335), ai and March 1, 1913 (41 L. D. 589)., “They anes: | 
= Ain for ce when appellant’s. application Was filed. on August 20, 1941,.. — 
and remained in force until the regulations ‘approved Desembar’ 14,5. 0° 

1942" (Cire. rise) ra F. BR 10814-10818) , sa ie them < on. Decem- 7 


ne oes ber 24, 1949. ona 
, a Clearly, the regulations of Decambe 14, 1942, all not be: held to e 


operate retrospectively in the absence of ‘unequivocal evidence con- Rage 


’ tained therein of ‘the: intent that they shall so operate. Miller vy. ~ 


| United States, 294 U.S. 485, 439. It cannot be doubted, however, that * | 
_. if these regulations are in-harmony with the statute which they are... 


intended to implement, that: is, if they have any. validity at.all, they a9 


_ e are applicable toall matters to which they pertain. from: the date of . . er 
en » their effectiveness. Appellant had. acquired no- vested. right to the oe 
grant of an easement by the filing. of an application invoking the dis- | 


cre -etion of the Secretary of the Interior. It was entitled: to nothing a 


ee more than a consideration of its application when the old regulations . 7 ‘ 


"were superseded by the new. It is evident, therefore, that ifand when 


the application i is granted, appellant. will not. be permitted to assent ore 


to the terms of the regulations i in force at the time of the filing of the ae 
application, but must give its assent to the conditions imposed by the 7 


. . regulations then in force. Swendlig v. ‘Washing: ton: Co., 265 U. = 822. aoe 6 


- Moreover, appellant’ s. strenuous objection. is futile. oe the reason = 


ee, that its assent to each of the provisions at which its specific objections ae 

- are: leveled, is required regardless of whether the régulations of 9 _ 
_.. December 14 1942, or of October 30, 1939, tbe. in. force. “Paragraphs aes 

bo ee (h), (q) anid (, phrased i in identical terms, are ‘subdivisions of sec-" = 
tion 245.21 of the regulations of both-dates. The last clause of para- ee 


i. graph. G) of the. regulations of December. 14, 1942, was “not. a part a 


of the: regulations of October 80, 1939,, but’ it ‘appeared as. ‘section Oe, & 3 
-» of the standard form of agreement hich was in all cases ‘required to. 24. 
8 be executed by the grantees of a right- of: -way granted. under the: act. Boe 
a Sof March 4, 1911. ‘Appellant’s vigorous insistence upon its right to i 


the benefit: Of. the regulations of October 30, 1939, is “without: founda- oe 
ae tions but’ it might be conceded without altering the: problems of this | 


“9. “Appellant S second contention ‘that the ner rer Srenone = 


7 : December 14, 1942, which are applied to both the act of March 4, LOTR 2 ; ; | ; 
and the’ act. of ¥ February 15, 1901, result in reducing the. grant: Of an. 


| easement. authorized by the.act of 1911 to the level of a permit. atithor-. . 


i. ized by the act of 1901, is likewise without. merit. 


The act: of 1901. authorizes the Secr etary of the Interior to- promt: es , 


oe ihe use of 100-foot. rights- of-way through public lands and reserva- — 


| tions . of the United States for . a great variety. of Da which ee 
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oe sactiléal transmission lines and telephone tad epee: ee ee eae 
and provides that, any: permission. ee ie the’ ane under ‘the: ae Pe 3 


act’ may be revoked i in his. discretion. 


~The act of 1911, which’ was ‘enacted’ s as. a oo of an Peer al ’ a ~, “ . 
“appropriation for a fiscal ‘year 1912, is an exact. paraphrase. OF the. 4 


a act. of 1901, except that it is limited to rights-of- -way..for electrical — ao 


transmission and telephone and teleg eraph lings and: expressly: author- — : = : 
“1zes the heads of all departments having jurisdiction over public lands ee, 
to grant 40- ‘foot. rights- -of- ey, for. a \ fixed: period 1 not. to exceed. 50 oo 


| ~ ‘or es adoninehi ‘Tt farther. provides that. any citizen, ec en or a 


corporation which has previously obtained a: ‘permit under the act nding 
of 190k: for + any of the purposes ‘specified i in this act’ may obtain the 


benefits. of this act upon the same terms: and conditions as shall be : 
~ required. of other applicants - under this act. Itis thus clearly « evident 


that the.act.of 1911 was-enacted for the purpose of insuring the users 
of certain types of rights-of- -way a greater continuity of the pr ivilege 


by. providing that: it. should be extended: for a fixed term and. should. i. 

be:subject: to revocation. for specified « causes. only. and not ' revocable i in 

_ the: discretion of the: eranting officer. | ped ta ee se 
The regulations of. December: 14; 1949; cecsoaliee recognize this ee - 


> <itetion between the two acts and contain nothing: which i in any: way 


impairs.the provisions. of either: act. Since both. acts. expressly pro- - | 


- vide that.the- Secretary’ S: authority is. to: be: exercised. “under. general : 
: regulations. to: be fixed: ‘by him,” it: is. clear that the Secretary has ::. - 


authority. to prescribe the. pr pcodute, under which his power to issue _ 


permits: and: grant easements shall be exercised... The act. of 1911 goes” 4 ms 
even. farther’ and .gives him: authority to. prescribe the terms: and). 
~ conditions upon. whieh grants of easements shall be made. The regu- age 
- lations, as. applied to-this act, are, therefore, unobjectionable unless: e Pres 
-some provision therein clearly derogates: from the nature of:the grant . oe ase 


~ specified by.the statute or conflicts with terms enumerated. therein. 


«Appellant. contends. that. such 4 1s: the effect. of t paragraph {). and ee 


“the last clause of. paragraph a eee 
Paragraph (r) requires: ‘the grantee to% agree: 


Upon demand in cwriting by. ‘the. ‘Secretary to. surrendéy the permit! ‘to the ae oe 
United: States. or. to. transfer the same-to: such: ‘State or municipal corporation : Ree a a 
as: he may: ‘designate,. and to. give, ‘grant,. bargain, Sell,. and transfer. with | the. Sey Oe 


~ permit: all works, | equipment,. structures, and property. then. owned. or held. “by: . 


the permittee on Jands of the. United States occupied | or used. ‘under: the permit, . eer, Ma ee 
and then. valuable. or: ‘serviceable in the generation, transmission, and. distribu- ee re 
tion’ ‘of power: Provided, (1). That’ such ‘surrender or transfer shall’ be ces 
demanded: only in‘ case. the United * States: or-:the: transferee shall’ have first; et 
| | acquired: such, other works,  catment; structares,. pr roperty: and rights of oe woeget: tee. 
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ponittes’s as are Meena in. whole. ‘or in ‘omental sense for their tisefuiness =" 


ne upon ‘the: continuance: of the permit; (2). ‘that such: surrender or transfer shall: hag « 
' be on condition precedent. that. the United States. shall pay or. the transferee. oat ee, 
shall first pay. to- the. permittee the reasonable value of all such works, equip- ee ase 


_ ment, . _ structures, and~ property to. be surrendered or. transferred; _ (8) ‘that: M 
ae such reasonable value. shall: ‘not include any sum for any permit, right, franchise, site 


7 Or: property ‘granted. by any public authority in excess of the sum paid to such ee: ‘ 
-.» public authority’ as ‘a. purchase. price’. therefor ; and (4) that’ such’ reasonable ; 


_ value ; ‘shall be: determined by mutual agreement. of. the parties: in interest, ‘and s 
“in case they. cannot. agree, ‘by the. Secretary under. a rule, which, except. as modi- 


a. “fied: ‘by: the. requirements of this paragraph, shall be the then existing rule of 4 os 


; ~ valuation for power. properties. ‘in condemnation ” proceedings. in. the State in| ae 


which the proper ties to: be ‘surrendered. or: transferred are located. © But nothing | 


‘herein: ‘shall prevent the United States or. any State or municipal corporation ee 
a from acquiring. by. any other lawful. means the permit: or the works, ‘equipment, 
_. structures, or property. then: owned or “held ‘by’ the permittee on 1 “lands: of the 


United States. occupied or used: under- the permit. 


» Appellant ‘charges that: this paragraph is incompatible. ae tha a 
plain import:of the act of March 4, 1911, because it permits termina- 
tion of.the grant of an easement for causes other than the two causes 
enumerated in the act. It argues that the act authorizes the Secretary 
to grant an easement for a fixed term of 50 years with. provision. for 
~ termination by the Secretary under: but two conditions, nonuse and 
abandonment, and, that by naming only two causes. 3 for termination, : 
Congress has excluded all others. _ ee : 
_ The statute does not require the Secretary. to cai easements ae - 
7 periods of 50: years; it permits him to make grants. for periods “not 
exceeding fifty years” (act of March 4, 1911, 36 Stat. 1253, 43 U.S.C. 
sec. 961). Hence a grant for only one year, or even a shorter period, 
- would’be in harmony. with the statute. Moreover, paragraph (rt) does 


not reserve the power to terminate a grant before expiration of the - 


term for which ‘it is granted; it merely permits the Secretary to 
. require ‘its transfer, together with the equipment and. structures of 
- the grantee on the right- of-way lands, to the person who shall previ- 


: ously have acquired from the grantee “such other works, equipment, 


Y structures, property and rights” of the grantee as are dependent for 


_their usefulness upon the use. of the. right-of-way. The Secretary’s _ 


power to require such: transfer of a right- of-way is limited to instances 


7 in which it is essential to the use of property, title to which the right- _ oe 


a: of-way grantee has previously voluntarily transferred.. In such case, 


: the provisi ons of paragraph (r) are intended to facilitate matters by. 
hs age insuring that the new owner of the property may acquire the right- -of-~- 
Lee way and. the. improvements. upon the right- -of-way. lands as well. Ine 
. + the absence. of the grantee’s. previous. commitment to-such. procedure, - 


- ; ae the new owner would be.required. to: depend upon negotiation: with — Pp iid 
: = the , grasitee for. ae aia and esate en the pean ee 


cm 
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c. — ‘or to wait for the Secretary’ S declaration of forfeiture for. nonuse sie or: oe 
.... abandonment and the grant, of a new right-of-way... An unreasonable | oe 


“grantee might be able to defeat these methods of acquiring t the erg ibn: — ; 7 os 


on of-way. and could thus greatly inconvenience its vendee. 
“The reservation by | the Secretary of the authority to. require trang: /- 
fer of a right-of-way and property used on the right-of- -way lands | 
as a condition of the grant, underthe limitations and forthe ‘purposes, - 

-. indicated in paragraph . (r) is not repugnant to the grant authorized, 
- by the act of March 4, 1911. If.it could be interpreted as the reserva- — 
tion of a contingent, right to. revoke, which is all that’ appellant, has — 


charged, it would not be inconsistent with the concept.of an easement. — 


‘Robbins v. Archer, 147 Towa 7438, 126 N. W..936; Hultin v. Klein, 801 


a 94, 133 N. E. 660; ‘Basiman:¥. Piper, 68. Calif. “App: 554,229 Pac. 

, 1002; ‘Rochester Poster Advertising Co. ve Smithers, 994. App. Div. Oe eee 
485, 2831 N. Y. Supp. 315; Martinez. v. . Rocky Mountain &é 8. F. Ry. eS 
. Gos 39 N. M. 377, 47 P. (24). 903. Ss ets. ae 
~The last, clause of paragraph (i) cere that the granteo— - : ee eee 


aM eR * shall within a Teasonable time following receipt of due notice from ae : ete, 
i the Secretary. of the Interior, modify the construction. of or relocate the line. es cee 


: ~ _ covered by the ‘permit without liability or expense to the. United States, as — oo 
— may: be: necessary. ‘to allow use of the Tight-of-way by the United States: tor Se eee 


transmission line or other power ‘purposes: 


Appellant charges ‘that this is-a provision for a ee sa the | sf ptm, 


fe? _ right- -of-way at the option. of the Secretary of the Interior. Tt argues: ae ae 
.. that- because a strip of land 40. feet’ wide is obviously. insufficient. £0 625 

see accommodate two transmission lines the grantee will be. obliged Hoe ot 
aa surrender the grant if oe United States penn to use 2 the land: for ee ars 


_ a power Tine. ae 
_ .The purpose | of thi paragraph of the Ggtistons & is oe te “permit cok ee 
the United States to.engage in. the transmission of. electrical power _ oes 


over. routes: ‘selected. and developed by the. grantees of rights-of- way 


across the public domain, but topr event a grantee. from. being ableto 


- deny to the United States any use of the-right-of- -way Jands‘in con- — 


nection with public: power projects. | The most: common example of 


_ such: use is an intersecting line, and the grantee will, in such. Lase, be. os 
required under paragraph (1): to do no more than. to bear the expense - 
. of procuring a few tall poles for the purpose of élevating a line erected 


by. the United States the necessary number of feet above its own. line. _ 


— - at the place of crossing to avoid interference in transmission of power. oo. | ne: ie 
a Under: more unusual: circumstances where a- diagonal crossing may 
be necessary, the gr: antee will be obliged to relocate its line fora few 


a : - hundred. feet. to. accommodate: the: United . States. - Numerous’ in= | 


es -cidents in the pet. when vast ; Projects conceived i in the. interest. of vg ae, 


eit 
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the public we ia ia hindered: by is, existence: sj pr niivate os : 
_ rights arising from unrestricted Government: grants, have demon- 


~ strated: the. wisdom of avoiding conflicts. by restriction. of such: 


a grants. ‘Hence, the language of the last. clause: of paragraph (i) was 


made sufficiently broad to in¢hide ‘in its scope not: only the ‘case of 


2 an’ ‘intersecting line‘ but: also any: legitimate use for power ‘purposes 


for which the United States might require right- of- -way lands ‘held © 
‘by a private. grantee. There is nothing inconsistent with’ the concept — 
of an easement in the reservation of a right in thé grantor to use ~ 

~ the land affected by the easement so that the grantee: does not acquire © | 
“an exclusive: right to use the land. ah ee v.. Kuhlmann, ow Mo. 
App. 628; Jones, # asements, sec. 379. 


--Fuithermore, because the act of March 4., 1911, gives ‘the’ Seoretairy se 


a ~ authority to prescribe the terms and conditions: ‘upon which grants — a 


ae Lo f rights - f: “way ‘shall be made, ‘paragraph | (i) 1s. not: ‘inconsistent go 
ar with’ the. statute under which ihe grant” is made even though” at, is ie. oe 
ont conceivable - that under very unusual circumstances. ‘appellant may 


_— be required to ‘abandon its use’ of: the’ ‘right-of-way. because of the -_ - 
ae paramount. need of the United States: for exclusive use: of the land. ene 


The’ Secretary i is not. required to grant, an’ “easement merely. because : ee 


=. : ‘an application is filed, but. is ‘permitted to ‘exercise discretion and ° a 


to: prescribe © the conditions under which. a ‘grant will be made... So 
= long as. these conditions are required for the legitimate. pr otection. ae 
of thé United’ ‘States, appellant. has no ground _ for objection. lee, ae 
appellant is unwilling to agree to. the conditions oped, it may. aaa oe 
: _. withdraw its application for the grant. 3 weie. 
3. ‘Section 6(a) | of the agreement, which. appallent Has, on aaa: eee 
to execute reserves to the United States the right to use the land: =~: 
~~ affected. by the: right- of-way_ for. dams, dikes, reservoirs, -eanals, —— 


o _wasteways, laterals, ditches, telephone and telegraph lines,. electric. oh 


. tr ansmission lines, roadways ‘and appurtenant. irrigation structures, ee 


without. cost. or. liability for damage to ‘improvements. or. activities 
of the grantee, and. the right to require the grantee to pay. the ‘in- 
creased cost of any improvement or. structure made by the United ; 
States. if. caused. by. the grantee’ S improvements or activities on. the 
' land... This section is designed to prevent interference. with depart- 


; mental functions on lands, the use of which the Secretary may grant — 


to private persons, and is inserted in contracts of this nature which 
. ‘Involve reclamation Jands, as does the pr oposed. contract in this case, 
se order: that + grants of. iwights:0 -of- a: may not create. aca which io 


‘- Assistant Secretary, dated March. 3, 1948. 


See letter: of. Commissioner | of. General Tand Oftice ‘to. M. 0. “Lelghtdn, approved aby as oe 
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s 7 “may ade delay o or ‘increase the: ‘costs of ‘public. siojose: ieee ote 


“require public use of the same land. It includes any public use of —° os! 


- land by the United. States, without: regard to the type of activity : 


3 to which the enumerated structures are incidental. The importance 7 


: of the services. performed by the United States in the use of such 


# structures demonstrates that it is not unreasonable to deny a grantee. 
ofa right- of-way exclusive rights in a small strip of land which  -, 
Wee could be utilized: by him to hinder the development. of huge. areas as 
: that are essential to the well- being of thousands ‘of people. | | ; | Ee 
| This ‘pr rovision. does not. amount to g reservation of. “the wh ol Q. rs * ae 


- title. to’ the ‘granted right- of- way,” or subject the grantee. to the 


"possibility of becoming a trespasser by continuing to use the right- paee 
 of+way, since it is justified by the same considerations which justify 
the inclusion in the regulations of the last clause of paragraph (je 


«4, Appellant's contention that the regulations of December 14, | 
1942, are in conflict with the Federal Power Act and infringe upon 
the jurisdiction of the Federal Power Commission arises.from a. 


es misconception of the. import of the prowess of the regulations tO. 
te which: this criticism is directed. | 


Paragraph (h) requires the grantee to agree: 


On demand of the Secretary to ‘install a system of accounting for. the entire \ 


power business jn such. form as the Secretary. may prescribe, which system as : = 
far as is pr acticable will be uniform for all permittees, and to render annually _ 


such reports of the POEL: business as the eee may direct, 


Appellant argues that because. it is an interstate power company 
and therefore subject to the jurisdiction of the Federal Power Com- 
mission it should not be required to. comply with paragraph (h) 
‘since this will require it-to keep two systems of accounts, one for 
the Federal. Power Commission and a second for the Department. 


. of the Interior at an additional cost, of $1.00, 000. Appellant:reasons 
i ‘that it is inconceivable to suppose that this paragraph contemplates _ 
that the Secretary may require the samé system as the Federal 

- Power Commission. requires and that this is evidenced by the fact . 
.-- that the regulation. was adopted subsequent to the enactment of the 


ie Federal Power: Act? which authorized the Federal Power Commié- . = 


: sion to prescribe the methods of. pene? to be used” by. bye i‘. 


companies: under. its jurisdiction. . ot = 
= Appellant is mistaken both as to the purpose and ie history of | 
— this provision. Section 18 of the regulations. of J anuary 6, 1918," 

| which applet to the act, of March 4 4, 1911, oe | 


“2 Act of August 26, 1935 99) Stat, aa7, 16 v. 8. C See. 825). 
341 L, D, 454: pS . 
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| ‘The grantee shall maintain a system. of accounting for his ‘entite power 3 
ee business in such form as the Secretary ‘of the Interior may prescribe and shall] : 
*- yender eonualy.« such aor: of the Bower business as the said Secretary” may 


Peis direct. 


| The same. rae is “Sound in. ee ois (H) of Sacioi 14 OF : oa 


the regulations of March 1, 1913, which applied. to the act of Feb- . 


 ruary 15, 1901. Both of ‘these regulations antedate ‘the Federal | a 
-. . Power: ‘Net. ‘Hence, it is clear that the inclusion in the present 
ms regulations of a: provision permitting the Seer etary to prescribe ac- 


- counting systems does not indicate an intent to require something | 


different from the requirements of the Federal Power Commission, . . 


‘Merely because these regulations - were promulgated after the enact- 


| ment of the Federal Pawet Act. 


Reports of the business done by ‘grantees of okie! “way have 


been required for the purpose of assisting the Department in de-_ : - 


_ termining the value of power plants located on public lands and — 
_ the volume of business done over transmission lines on public lands, | 
- which information is used ‘in fixing the charges to be made for such ~ 


use of public lands. © “Uniform systems of accounting are. merely: ete 3 
- a means of insuring uniform reports. ‘The same reasons which 4 m- 


| duced the adoption of such practice now impel its retention. — 
Because appellant. is an interstate power company subject to: tie 
| jurisdiction of the Federal Power Comiission, it has been required _ 
- to adopt a system of accounting prescribed by the Federal Power 
Commission for utilities within its jurisdiction. 5 It is apparent, © 


therefore, that there is no occasion for the Secretary of the Interior _ a 


— to require appellant to use another system for the purpose: of-insur- — 
ing uniformity among grantees of rights-of-way which.are subject - 


~ to Federal jurisdiction, since in this instance the purpose of para- — 


ade gr aph (h) has-been fulfilled by the adoption of — ayaveul prescribed an 


= oh the Federal Power Commission. | | - 
It would hardly be feasible, however, to pace from the agreament oe 


38 provision permitting the. Secretary to. prescribe. the. accounting on 


‘system of the grantee even under these circumstances, because of. oO 


the possibility that the right-of-way may be assigned to an intra- aoe | 
state power company pursuant to paragraph (r). But because the 


Federal Power Commission has prescribed uniform accounting sys- * 


| — tems for public. utilities subject to its jurisdiction, which this De- _ z: 


| partment has recognized as fulfilling the requirements of ‘paragraph | 7 


- (h) and because the: Department | has no desire to. require a different _ 
| system | even. for intrastate eae ums there 1 Is no reason Bey gu 


digi Tac BAR Ee | | 
6 Act of amie 26, 1935, section 301 (49 Stat. 847, 854, 16 U: 3 Cc sac, 825). 
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ae Jant. sale not he protected by the insertion in the igen of. a | = 
fo . stipulation that. the adoption of a system of accounting prescribed —_ 


_ by the Federal Power Commission shall constitute compliance with 7 


. _. this provision. of the regulations. It is likewise desirable that this _ 
. + proviso be added to: paragraph (h) so that it may clearly define 


aa the exact limits within which the Secretary’s muitionty to prescribe ae 


accounting systems will be exercised. 


. Paragraph. (q). which requires compliance with State regulations is 
we of rates. and service is undoubtedly of very limited application in this © 

ca instance. To the extent that appellant is an interstate utility. over 
which the Federal Power Commission has jurisdiction to theexclu- 
sion of any. State commission, it is not subject to State regulation.” 


es The ] provisions of paragraph | (q) are intended to. safeguard the full 


| extent of the jurisdiction of State agencies engaged in the regulation ~ | _ ° 
of public utilities. Since this jurisdiction i is applicable to intrastate 


| utilities, itis clear that paragraph (q).is intended merely to preserve . 


0 State jurisdiction over intrastate utilities. By requiring the grantee . . 


z of a right-of-way over lands of the United States.to agree to comply — 
with State regulation of service and rates, paragraph (q) precludes. 


a the: ‘possibility that a grantee may attempt to avoid State regulation - ae ot 
on the ground that it has accepted the grant of a right-of-way from 


- the Secretary of the Interior, has thereby agreed to the terms. and — a 


4 conditions’ set forth in the regulations of the Department. of the 


Pa Interior which govern acquisition and use of rights- -of-way and that : : i 


“ this subj ection to Federal regulation releases it from State regulation. G cen 
The departmental regulations to which a grantee of a right- ol a 


agrees are incidental to the grant and do not constitute Federal - Tegu- 
: lation over the grantee which relieves it from State regulation. | | 
ot would be inadvisable to: require the Land Office to execute an 7 
ae agreement with each ere which 1 is specifically applicable. to that: 


a Sndividusd characteristics of each grantee and because it would defeat ao te 


the. purpose of paragraph (r) by rendering the- terms. of the. grant 


: - ‘inapplicable toa transferee not possessing the same characteristics aS 
the grantee. There is no reason, however, why the language of para-" aes 

_ graph (q) cannot be revised to say precisely what it means; ; namely, oe ; - 
—.. that submission to departmental regulations applicable to ie grantee Tae” is 

See of a right- -of-w way over lands of. the United States shall not relieve the. 


= grantee of the necessity of submitting to State regulation. to which” eae wae 


“at may _ be ae oe fears in this eo can ‘thus be a 


_ ~ reiiae 
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cae is no. justification - ioe ‘eonatenté tax of eontick barwaen . a 


a paragraph (r) and the provision of the Federal Power Act® which 


~ - requires the Federal Power Commission to approve the sale. by public —> 
‘ utilities within its jur isdiction of any part of their facilities valued 
in excess of $50,000. . Appellant assumes that under paragraph (vr) 


the Secretary of the Interior reserves authority to demand transfer of — ; = 


», ‘portions. of its lines in derogation of the. authority of the. Federal | a 


Pk ‘Power Commission. There is nothing : in paragraph (r) which ‘gives. : 7 


~~» the Secretary authority to require the sale of appellant’s transmission 
lines generally. This paragraph of the regulations merely permits 
_ the Secretary to require transfer of a‘ right-of-way granted by him, ~ ~ 
~ and of the grantee’ s property on the right-of-way Jands, if and when - 

_ the grantee has already transferred other property which can be 


used advantageously only in ‘connection with the right-of-way and. - 


_.the property of the grantee located on the right- of-way lands. ‘It is 


clear that the grantee is obliged to obtain approval of the Federal, - - 


Power Commission before it makes any sale of property ‘in excess of 


~ - $50,000 and this includes a-sale or transfer required by the Secretary. - 


under paragraph (r). Should. the Secretary exercise his authority 


~  under-that paragraph, the required consent of the Commission should — 
| also be or have been obtained. The regulations of the Commission ee 
_- governing procedure for obtaining its approval. of the sale of facilities | 

of a public utility specifically recognize. the necessity for. action by | 


State and other Federal agencies with respect to such sale. (Rules — = 


- of Practice and Regulations, June 1, 1938, sec. 33. 9, par. O.) Wesee 


- no basis for incompatibility herwecn the requirement. for consent of.» | 


the Federal Power Commission and the exercise ‘of the Secretary’s — 


authority under paragraph (r). Appellant should*not be excused — on 
* from the. necessity of agreeing to be bound by this provision of the — 


_ regulations merely on the ground that it. Is sta to the oe a 


_ of the Federal Power Commission. 


‘Even if the terms of paragraphs (r) and Gy are aan ae es miles. © 
. cate a definite inconsistency with the Federal Power Act, they could 


not be regarded as overriding express provisions of this statute since — 
the terms of all contracts are presumed to be made in contemplation 


of existing laws (Brine v. H artford Fire Insurance Company, 96 U.S. : 


% 627), and are to be construed in harmony. therewith. Flagg v. Sloane, a 


| = 135 Calif. App. 334, 26 P. (2d) 8745 General oe oe, ve oh 
Seymour, 194 Calif. App. 611, 12 P. (28). 990. ti _ 
The Department believes that appellant’s éhin ections to the i incorpo-. mS 


a 4 r ration of the regulations: of December 14, 1942, in the agreement a | 7 


x “8 Act of August 26, 1935, section 203 (49 Stat. 847, 849, 16 U. 8. C. see, 824b). : ee 
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ting forth the conditions upon. which a. right- of-way will be granted Food 
to it are the consequence of its misconception of their.import and — 


_- purpose. These regulations, which are made a part of the contract — 


a setting forth the conditions under which rights- of-way are granted, 
are a ee of all the restrictions, agreements and reservations i 


ga numerous. agencies, Thus each of the different agencies which i is or 
may be affected by the grant of a right-of- “way across public lands is. 


a relieved, of the necessity of negotiating a separ ate contract with the 7 - 
oe grantee of a right- of-way. The grantee 1S: required, to execute. one: 


instrument: which incorporates all of its agreements, but it is not. 
required to make any greater commitments than if its agreements _ 


~~ with all of the administrative agencies | were contained : in a ‘number of 5 ihe 
; instruments. Sed! : | eh ae ae 


- Except for: the ‘médifications: of. the per aiiok en been : 


- indicated, the decision of the Commissioner of January 22, 1943, is - 


- affirmed, ‘and the case is. remanded for further proceedings in con- ss 
; -formity 1 with this. decision. : | 


--Remanded. 


_™~ 


MOTION: ‘ROR REHEARING 


“On Jai anuary 17, 1944, this Department affirmed the pee of the.” 


Commissioner of the General Land Office requiring the California — 


ee ‘Electric Power Company to give its. promise to comply with de- — 


partmental regulations and certain. stipulations required by the De- 


- partment as.a condition. of the grant of a‘right-of-way across certain . | 


. - public lands and Indian lands in California. This decision pointed a 


out that. the language of certain paragraphs of the regulations. to. 


i) which the. company had. offered specific objections is somewhat 


oa broader than the actual practice of the Department. thereunder. and oe 
after stating the actual extent of the authority which will be exer- 
.. .cised in each instance, indicated that the agreement to be executed 
by the company will limit: the application of: the regulations tothe .- 
same extent. The company has filed a. motion: for rehearing, object- ; 


ce Ing to certain portions of the. decision and. offering its own. amend-. oO 


oe ‘ments to the provisions of the regulations in controversy. ‘While the 


~~ necessary amendment of the regulations will be effected before appel-: 
lant is asked to execute an agreement embodying their provisions, it, | 
_is hardly advisable to incorporate therein all of the provisions which 


~ appellant. proposes. Appellant’s objections and - proposed amend-- — e 


ments are discussed herein. in the order in which the same topics 


: ‘ ow were discussed m the ‘departmental decision of J anny 1, 10k, 7 
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. and the precise nature of the changes ¢ to be made is indicated inl z 


| each case, - 
oa The applicable me Appellant ‘ayitee! the jietondd 
holding that. an applicant acquires no vested interest in the grant 


= of a right-of-way by the filing of its application, asserting that if : 


it does not, then the Secr etary may. amend the regulations after an. 


application is filed and impose entirely different: conditions upon _ 


each grantee, thus destroying the uniformity | which Congress - Te- 
quired by its authorization of “general regulations” (36 Stat. 1253, 
— 43 U.S. C. sec. 961). To state appellant’s argument is to answer it. 


Because general regulations are pr escribed by statute, it follows that 


the Secretary cannot. at any given time offer different conditions | 


for each grant of-a right- of-way. In. any event, appellant’s con- 


| _ tention is without merit for the reason that the paragraphs of the . 
regulations to which it. objects. were included in the regulations in 
force when its application was filed on August. 20, 1941, as well as 


* - when the application was considered. ‘The revision. o the regulations ; 


applicable to. rights-of-way was in progress in 1938. Tt was com- — 
pleted and. the regulations were approved.on October 30, 1939. ‘They » 


'- were filed on November 7, 1939, and became effective as of that 


date.2 These regulations, which: were specifically applicable to grants 


of rights-of- -way under both the act of ‘February 15,1901, and the — 
~ act of March 4, 1911, included paragraphs (h), (q) aed (ry) of the - : 
. present regulations. Appellant is in error in its statement that these 


regulations applied only to permits issued under the act of February | 
15, 1901. See Cire. No. 1461, 4 F..R. 4524, in which their applica- 
: bility 1S specifically ‘desoribad.: ‘Likewise, the last clause of. para- 
_ graph (i), while not included in the regulations, nevertheless. ap- 


peared as section 5 of the standard form of agreement which: all: - = 


_ grantees of. rights-of-way under either the act of February 15, 1901, 
or the act of March 4, 1911, were required to execute at the time 
when. appellant’s. application was filed. Thus all of the provisions - 


of the agreement to which appellant has objected were in force and. 


Ao applicable to grants under the act of March 4,. 1911, when appellant’s 


application was filed. It-is, therefore, tanialanal that the. regula- oy 


. tions were amended i in other ee a before appellants a al 
was considered. . oe ae" : “et 
Paragraph (r). ‘Appaiane auseatiouely, depute that eerie of 7 


Me the decision. which upholds paragraph (r)-of section 245.21 of the 


; regulations, At first eeu that the eel precentod by Paragraph 


are oe be 
PAct of daly 26;, 1935 co Stat. 502, 44 U.S. C. see. 307). 
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. Paes is ‘apaddeimie; that: it. seriously doubts ‘that aia () es ae @ . 
| ever been employed in. the forced sale of a. right-of-way or other 


—Z property. The existence of such doubt. should afford some basis for 


+ dispelling appellant’s fear of the ee of its agreement to ee ee? 


be governed by this provision. 


“Appellant proceeds, however, to argue that: the See. of ane - ~ 
ee Interior i is precluded from requiring the transfer of a right- -of-way 1 be 
.. and the improvements thereon to a public agency other than one. 4 
which has. designated itself by a prior purchase’ of other property of ©. > 
the grantee: of the right-of-way even though paragraph (r) com-. 
-.mences with a reference to any such agency as the Secretary may — 


= designate. This is a correct conclusion. It is, in fact, the only con- : 


~ elusion. permitted by: paragraph (r). The introductory clause must. 


be read-in the light of the proviso which follows immediately there- 
after. This proviso limits the exercise of the Secretary’s authority — 
to’ instances in which the transferee has previously acquired other 
‘property of the grantee of which-the right- of-way 1s an essential | 


| ‘part. There is not the slightest ambiguity in this language and con- 


: sequently there is-no need for clarification. ‘The Secretary cannot 


“require a transfer of 4 right-of-way except to the purchaser of other 


property belonging to the er antee of which the right- or waye is an 
essential element. . 
_- Appellant further argues “that it is unnecessary to divide the aly 

_~ “of the property to which the right-of- -way is essential and the trans- 


- fer of the right-of-way and the improvements thereon into two. 


separate transactions.. The Department has no quarrel with this - 
~ conclusion since the existence of a binding contract. for the sale of | | 
_ other property is sufficient to permit-the operation of paragraph ‘(r). : 


“It is true, however, as the decision of January 17, 1944, points out, . 


_ that the Secretary’s authority to require transfer of the right- of-way 
| and the improvements is limited to cases in which there is a sale of 
thé other property. The whole purpose of. paragraph (r) is to 
- prevent the seller from retaining the right-of- -way after the property 
~ to which it is- essential has been transferred. The Secretary’s posses- 
- sion of the ‘power to compel ‘such transfer is probably sufficient to 
insure the orderly transfer of the right-of-way and the improve-_ 


ments. with the other property in all but very. unusual cases; that ~~ 
is, the knowledge that this paragraph can be invoked may well be | 2s 
_ sufficient to accomplish the purpose for which it was devised, and =~ . 

.’. the. transfer contemplated by this. paragraph can be effected with a 
<n : : the transaction. to which it 1S ancillary. 7 : oo, 
| - Appellant is correct in assuming that: the provisions 5 of paragraph. a a 
@). are —— ‘whether: the ‘transfer of eae wales) is. eet 
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he eee for ita Perr upon the ‘ight. “hes oad ihe: improve- 2 ae 


- ments on the right-of-way. lands was effected voluntarily or by con- 


demnation or other involuntary. proceedings. The reference in the 


o departmental decision of Ja anuary 17, 1944, to a voluntary ‘transfer 


* _ of property was inadvertent and erroneous. The provisions of para- 
- graph (r) are intended to facilitate acquisition of rights-of-way over =~ 
public lands and the improvements on such right- -of-way lands when _ 


‘such acquisitions cannot be effected as a result of negotiation or by 


ons condemnation. proceedings. © ‘Such condition may be found to exist . 


when a publicly. owned. power agency: condemns other Brokers of -~ 


:) private power company.. | 

Appellant: complains that: par agraph | (r) “operates in “otis one 

_. direction; that is, in acquisitions by a public agency, never in acquisi- | 
‘tions by a private company even from another private company,” 

and that the object. of the paragraph is, therefore, to promote public 


_ ownership of power works. It is indeed the function of this provi- |. 


sion of the regulations to prevent embarrassment to. the United States _ 
or to a State or municipal power company. which might arise from _ 
an unrestricted grant to a private company of a right-of-way over 


_ public lands, but it does not follow that it is intended: to discriminate 


against privately owned power companies. The statute. which 
authorizes the Secretary to grant rights-of-way over public lands 

and reservations permits. him to impose conditions appropriate for 
the protection of the public interest in such lands... Hence, the pro- 
visions of paragraph (r).are properly restricted i in their application 
to the United States, and to’ States and municipal. corporations en- 
gaged in the development and transmission of electrical power. The. 
congressional policy of giving preference to public agencies In power » 

transactions is explicitly recognized in. the Federal Power Act. (41__ 


Stat. 1063, 1071), as amended August 26, 1935 .(49 Stat. 838, 844, 
160.8. C sec. 807), the Reclamation Project Act: of 1939 (53 Stat. 
1187, 1194, 43 U. S. C. sec. 485h(c)), the Tennessee Valley Authority “3 
| Act of 1933 (48 Stat. 58), as amended August 31, 1935 (49. Stat. 
1075, 1076, 16 U. S. C. sec. 831k-1), the Bonneville Project Act (50...) 


_ Stat. 731, 733, 16 U. S. C. sec. 832c), and the Fort Peck Project 7 
Act (52° Stat. 408, 405,.16 U..8.'C. sec. 833c). The provisions of - 


a ‘paragraph (zr). of the right- _of- -way regulations. of. the’ Department . a 
ia adopt the same policy. They are regarded as proper, reasonable 


- and necessary for the protection | of the ae interest, and will be 
"retained without. modification. — | 
- Appéllant’s fear that the sale of any pr Sporty to. a publicly sand 


pee ‘power company would permit the purchaser to apply for a forced a 


ne i _enster of an unr related r right- of- way. and the improvements thereon 4 


i: 2 807} oe te i CALIFORNIA BLECTRIC POWER CO. oo =. 625: | oe : 
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4g. unjustified.” It the euaster is & voluntary transaction, it is 5 alwiiys eot,2 


within the power: of the seller to describe clearly in ‘the contract 7 


. . of sale precisely what is to be sold: The inclusion of a precise « d fini ov | 


‘tion of the property to be transferred in the contract. ‘of sale. would — 


constitute ‘adequate protection against the purchaser’ S attempt ’ to. oe ’ 
obtain a forced transfer of ‘a: right- -of-way under. a spurious claim. te ae 
of its relation. to other property. In casé of honest doubt of the. 


ae, parties | as to the relation of the right-of-way and the improvements ~ 


~. thereon-to other property which constitutes the ‘subject matter of. | 


a contract of sale, the. Secretary. will have authority to decide. under’ 


the terms of paragraph (r) which permit him to require surrender — 
of the right- -of-way to the United States or transfer of a right- -of- 
way and the improvements thereon to a State or municipal corpora- 


_.. tion which shall have first. acquired properties “dependent 1 in whole 


or in essential part for their usefulness” upon the right- -of- “way, 


This is necessarily true whether. the transfer of other property igs 


accomplished by means of: voluntary sale or by exercise of the power. 
of eminent domain, although it is. undoubtedly true that. the provi-. 


sions of paragraph (r) were intended to be applicable ; in instances a 


wherein a transfer is effected by condemnation proceedings. 
A further objection that. the absence of: any time limit upon the. 
application of paragraph. (r) makes it applicable for the entire term 
‘of a grant. of a right- -of-way and even to a subsequently. acquired: | 
grant is without merit. Appellant appr ehends all manner of horrible — 
possibilities which might result from demands for transfer of rights- 


| of-way acquired years after the sale of other property, but since in» . 


, its own revised draft of this paragraph it’ fails to include any time * 
| limit it is apparent that this objection is not to be taken seriously.» rs 
~ Appellant’s. objection to the Secretary’ S authority: to fix the price ot 
to be paid by the transferee is also without merit. ‘Paragraph (nr). 


et plainly. states that the Secretary may act in this regard only if the 

_ parties cannot agree upon the reasonable value of the right-of-way 
. and the improvements and restricts the Secretary i in his determination — 
of value, except for certain modifications, to the rule applicable-in 
condemnation. proceedings. Under the conditions and restrictions 


oe thus imposed upon: the’ Secretary’s authority, appellant’s fear of se 


_ Oppression 1s groundless. _ Indeed, the Secretary’ S See is never ; : 


| apo nee: if the parties agree. . cn de 
* Appellant’s final-argument. that the Department: is: Bi eaipnns Cb oe ey | 


* = under the guise of regulations to choose the class of utilities to which ns ae 
>> it will grant rights-of-way and possibly to restrict such grants to State. Rare 
<. and:municipal corporations is answered by appellant's own ‘observa- a 


ae tion | that the | statute ee for.such grants t to $ ‘any citizen, associa- ee oe ae 
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7 tion, or corporation of the United States” which intends to exercise : a | 


> the right-of- -wayfor. one or more of the. purposés ‘previously enu- 
- merated in the statute.. It is clear then that appellant’s fears in this 


. He regard are without justification. The departmental decision. pointed - - 
~ out that the right to require a surrender or transfer of the right- -of- 


: way is not inconsistent’ with the concept, of an easement. It follows — 
~ that paragraph (r) does not exceed the authority conferred upon. the 


Secretary by the statute which authorizes him to grant easements for 
- . rights-of-way. Past inconvenience to the public. occasioned by the | 


e assertion of private. rights to the exclusive use of public lands has _ 


: : indicated the wisdom of denying exclusive rights to grantees of rights- oa 


~ ef-way and’so justifies the inclusion of paragraph (r) in the regula- 
tions. The Department is satisfied with the. present. form of this 
portion of the regulations and is not agreeable. to the. edopaan: of 


7 appellant's proposed revision of paragraph | (r). 


Paragraph (i). . Appellant: has indicated its willingness to comply 2 
‘with the requirements of paragraph (i). of section 245.21 of the regu- 
lations if the right of the United States to use the right- -of-way lands 
shall be limited to the erection and maintenance of intersecting trans-_ 
mission lines. The decision of J anuary 17, 1944, makes no such — 
concession, but points out. that this paragraph expressly. reserves the | 
_ right to use the land for transmission lines or other power purposes. 

‘The purpose of paragraph . (i). cannot be served by the reservation . 


- to the United States of nothing more than crossing. rights for. the 2 


_» reason that; necessary. public use of lands. over which a grant, of a 
right- -of- -way has been made may. exceed the coristruction and main- 


es tenance of intersecting lines... Paragraph (i). requires the grantee to 


agree that it will permit the: United States to use the. right- ot-way 


Ee lands for power purposes even though such use -will result in incon- 


venience or increased costs to itself, which is only a denial of exclusive 
use by the: grantee to the detrenent of public interests. ‘Experience 
has demonstrated the wisdom of such restriction upon grants to 
| private companies and there is no. Ierit in appellant's pale for oa 


| _ “modification. es 7“ 
.. Section 6 (a Je ‘The oe ateision! of Je anuary 1, 1944, ae as 
oe cates that section 6 (a) of. the: agreement which appellant Tae been - 


asked to execute is included in all. right- -of-way_ agreements. which : 


- involve lands withdrawn for reclamation purposes-and that its pur-’ _ . 


a2 pose is to prevent interference with the development of suchlandsby 


; : the Department. In its letter of November.5, 1943, appellant stated 
that it had sold a portion of its transmission line: to Imperial: Trriga- 


tion District of El Centro, California, and requested that its applica- 


: % | tion for right-o -of- ay be amended by deleting from it ‘the portion: of ee 


| 807] or "CALIFORNIA ELECTRIC POWER co. a “oar ee 
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the line which he bean’ old: “Kosdindingly, ihe éppligation is ‘sone a 


vie BE sidered as: amended and withdrawn by the letter of November 5, 1948, ore. 2 
__ to the extent of the right-of-way for the transmission line from’ the aes an 
23 west line of See: 8; T. 3S. RB. 4B: (station. 981 + 26. 1), to the south: 
_. Tine of See. 9, T. 5 SR 8. (station 2481 +- 214),S.B.Be&M, >) 
shown on’ the detail maps designated as sheet L-of 2 and sheet oy of 9. oe 


Appellant describes the portion of the line to be withdrawn from = = eon 
its application as beginning at station 1033: ao 84.3 in Sec. 8, T. 3 S.;- 


R.4E.,, S.B. B. & M,, but because this station is not indicated on. the 2 
maps : ‘Aled: with the Department and because the whole of Sec. 3.is 
patented land over which the United States has no jurisdiction to 


. grant a right- of-way, the station located on the west line of Sec..3— 


has been selected as the location of the west end of the pone of the - 

line to-be withdrawn from the application... = | 
The Bureau of Reclamation has reported that ie id covered’ by : 

the amended application for right-of-way. is so located that. it will not 


nS interfere with any present or contemplated project. of that. bureau. 


Accordingly the appellant will not be es to nore to the ae | 
tion contained in section 6(a). : 
Paragraph (h). Appellant ines ‘indicated its iinciee to comply. 

with paragraph (h). of section 245.21 of the regulations after recelv- 


| ‘ing the assurance that the keeping of a system of accounts’ prescribed aoe : 


by the Federal Power Commission will be accepted in fulfillment of 

_ the obligation imposed by- this paragraph, but offers as a clarifying 
~~ amendment to paragraph (h) the provision that: the keeping: of a 
system of accounts: prescribed by any Federal regulatory agency shall 


‘be acceptable. As was indicated in the decision on appeal, the Depart- : 


~~ ment has not committed itself to the acceptance of accounting systems 


except those prescribed by. the Federal Power Commission. Since ~ ies 
appellant’s present accounting system is prescribed by: the Federal Pipe hseg! 


Power. Commission and it is not. affected by the requirements of. any ‘a 


other Federal. agency, it is not in a position to demand the concession” 
~ upon which it-is insisting. The ‘attitude of the Department indicated ware 

in the decision adequately protects appellant’s interests. The addi- 
- tional provision in appellant’s. proposed amendment which extends = 


the applicability: of.paragraph (h) to’ “any successor or assign” of ao 
ae grantee is unacceptable for the reason that in any case of a transfer 
oF! a right- -of-way, the Department requires a new agreement, embody- i 


ing the conditions under which the transferee is to enjoy the privilege ‘ 


of a right-of-way. Appellant must’ agree. to install such system of -— | | 


: | as accounting as the Secretary may. prescribe; ‘provided, that the adop- a 7 a 
tion of a:system of accounting prescribed by the Federal Power Com-- 


et mission a shall. constitute. a with this requirement, - 
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 Parigeaeh: (q). ree Tiss i icatad its eiittninienes to ascopt - 
"eho terms of paragraph (q) of section 245. 21 of the regulations as. 
interpreted in the departmental decision of January | 17, 1944. Accord- °. 
ingly, this paragraph of the regulations will be amended so that it - 

. provides that the grant of right-of-way by the Secretary of the 


ee Interior and compliance with departmental regulations. and require- a 
ments imposed as conditions of. the grant shall not relieve the grantee 


- from such réasonable regulation of the service rendered and to be 
rendered by the grantee to consumers of power furnished or trans- 
-. mitted by the grantee, and. of the price to. be paid therefor as may 

from time to time be prescribed by the. State or designated pene 


- of the State in which the service is rendered. note « 
The original decision will be modified as. ‘indicated. hers, In all . ae 


: ‘other Tespects the motion for Tebearing | is denied. 
Lo : 7 80 Ordered. 


> —— THE TRIBAL COUNCIL OF THE CONFEDERATED 


SALISH AND KOOTENAI TRIBES OF THE FLATHEAD RESERVA- 


. TION TO INSIST UPON DISTRIBUTION OF A PER CAPITA PAY- 


MENT ON THE BASIS OF A ‘ROLL, OF THE TRIBE APPROVED “= 
(ON JANUARY 22,1920 000 Puree pete is 

- | | Opinion, February 4, 1944 | a . | ae 
- Inpiaw Temes —Pur Oarrra PayMnnte—Frarenap Rusenyation—Tanpa, Ronis to 
| —Inpian. REORGANIZATION Act or J UNE 18, 1934. : 


‘The tribal council of. the. Confederated Salish, and Kootenai Tribes of the 
: Flathead Reservation may not: insist. upon distribution of.a per capita. 
: payment, arising from funds accruing to the tribe ‘subsequent to its organi- _ 


gation under the act of. June. 18, 1984. Ae Stat. ven upon the basis of the 


1920 roll. 


“‘Tisptan: ie ese, Hote er or “May 25,. bid hee OF Tone 30, 4919— ; 
SEGREGATED AND. INDIVIDUALIZED Funps—Repwar BY Acr oF ae UNE 24, , 1988, 
OF AUTHORITY FOR SEGREGATION. ae 


The 4920 roll was ‘prepared pursuant to the provisions of section 28 of the : 3 


act of May 25, 1918 (40 Stat. 591, 25 U.S. C. A. sec. 162), and the act of ~ 
June 30, 1919 (41 Stat. 9, 25°U. S. G. A. sec. 163). Rolls made pursuant 


to the 1919 act are required to be used only for the completion of the - | 


distribution of such funds as have been. segregated under the 1918 act 


and remain undistributed. ‘Those acts grant no personal interest to. any — 7 


a individual Indian in the common or communal funds of any tribe. | 


The roll of ‘1920 must be ‘regarded as controlling’ only for the purpose of 
- making payment to enrollees whose names appear on that roll, or to their ss 
heirs or legatees, of the shares of any tribal funds which have’ been Beere | 
"gated and tad widnalleed, pupoene to the act of 1 ae 


“4 
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“The “atility: of ‘the roll” of 1920 for the purpose of ae a t geeeentions ae ay 


destroyed by. the repeal,. by section 2 of the act of June ae 1938 = see 
_ 1087), of the authority for. such a segr egation. . 


-_ INDIAN Tarnes—DEYERMINATION OF Memnangute—Aor’ OF. 4 UNE 18, 1004 —Pn se 
— OAPITA PAYMENTS—VETO. POWER. OF ‘Tran Councit. | "4% 


By, the’ act of mr une’ 18, 1984, supra, Congress affirmatively recognized ‘the. 
aa rights of Indian. tribes. who. accepted its provi ons to determine their ~ 
| ‘membership for all tribal activities. oe : , oy ; 


The Flathead. Tribe voted to. accept the provisions of the 1984 act and nee . 


or ganized: and adopted ao constitution. thereunder. That constitution | pre- * 


= ‘scribes definite rules of. membership and: is thus determinative of ‘those oe 


_ who are entitled to share in the distribution of tribal property. 


Under the provisions of the act of June 18, 1984, and the provisions ‘of the a 
tribal constitution, the tribal council has the. privilege of approving. or 
2 vetoing the per capita’ payment author ized by the Secretary, of the Interior. 


if the council approves the per capita payment, distribution thereof must be 
based on a constitution. roll to be adopted by. the council. | 


PER CAPITA. PayMmunrs—Rerurenpum—Trrpat. FUNDS IN U. 8. TREASURY. 


; _ Article VI, section 1(h), of the tribal constitution requires ‘approval by a 
» popular referendum of appropriations by the tribal council of “available 
applicable. tribal funds” in excess of $5,000. Since the funds in ‘question 
are funds in the Treasury of ‘the ‘United States, they are not available for 
appropriation by the tribal council and, therefore, section 1(h) of Article 
‘YI is ‘without application. 


| HARPER, So licitor : 


This will refer-to your [Commissioner of Indian, Affairs] memo- 
_randum of September 17 relating to a per capita payment: to the | 
_ Flathead Indians which the Secretary authorized to be made on April 3 
9, 1948. You request further consideration and interpretation of the | 
-memorandum addressed. ‘to you on August 90. by this office and you. — 


raise two questions with respect to Resolution No. 337 adopted on — | 


“September 25, 1942, by the tribal council of the Confederated Salish e 
and Kootenai "Tribes of the Flathead’ Reservation. 
The pertinent provisions of the resolution for the purposes of this . 


“-. memorandum: are as follows: 


. ‘Wuerras, the. Confederated Tribes of the Flathead Reservation receive a. sub- — 


. ‘stantial revenue annually from the rental of its power sites, which income 
et accrues to the credit of the Tribe in the United States Treasury, and : 


- WHEREAS, the Tribal Council believes that. ‘the best interests of the Tribe will ; 


- be served by instituting a progr am of social and economic Tae oenen and = | 
advancement: of the Tribe, Now, Therefore. pis ae a 


. Brrr RESOLVED, by the Tribal Council of the Confederated: Salish and Kootenai: a 
ti apg Tribes of the F Flathead Reservation in special ‘meeting assembled on oe ianiel 


7 na 1942, , that the following. items be and are ener apEEONa 
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Section L A payment of ivelviace dollars. per canta. shall hereafter be 


| made annually to the Indians on the Flathead Annuity Roll as approved J anu-. rae 


ary. 22, 1920, and maintained -curr ent under approved regulations, said payment 


to be. made on the first day of March, or as near such date as. may be practicable, 
from tribal funds deposited: in. the United States’ Treasury to the credit of the > 


Confeder ated Salish and Kootenai: Tribes.. ‘The. accr ued balances of such funds, 


after such per capita payments . have -been ‘made, shall be made available for, ae 


-and shall be used: under a general welfare program devoted to. the social. and 
economic improvement and advancement. of ‘the members: of the tribe, and a 
including the expenses of administering such programs. - . 

Section 2.'. It is hereby determined and. established that for fies division. and — 


‘distribution of tribal monies or other. interests. or assets, the annuity roll 


7 approved January 22, 1920, and maintained current under approved regulations, 


: shall. be used - for determining: the. eligibility to participate in’ any ‘such : | - 


; distributions. 7 
Section 8, Any tember’ of the Confederated. Salish ‘ene Kootenal tribes, of 
less than one-half Indian. blood, ‘who. is carried on. the : annuity roll, or any. 
heir of such’ Indian, the heir being less than one-half Indian blood, may sur- 
render his: or ‘her. tribal interests and membership, with the-approval of the 
Tribal. Council and the Federal Government, provided that any cash ‘settlement 


for such surrender of tribal interests and. membership shall not _exceed seven 


‘hundred: fifty dollars for a ‘full share: Funds made: available under Section 1 


- of this act may be used for the purchase of such interests. 


Section 4. The surrender of interests as provided in Section 38 by any ame | 
ber, shall release forever the Confederated Salish and Kootenai Tribes and the 
Federal Government from any’ future’ responsibility or indebtedness of .any 
sort to such Indian as an ie! and to BRy descendant of such Indian” as an 
vr Indian. . - 

Section 5. The Secretary of the interior is Heteny veyuested to obtain Con- 
eressional. legislation to effectuate this act, provided that before such legislation 
is submitted to Congress: for action, it shall -be pear a to review by the Hee 
head. Tr ibal Council, 


On April 9, ‘the Depaittinat approved — 


—— 


a per capita payment of $25 to the recognized members of ‘the Flathead tribe» 
of Indians, as determined by Article II of the tribal | constitution, who are alive oe 
on‘ the date of this author ity eee more. or. less). 


In the letter containing departmental approval, it was is father Sasol | 


7 The tesolution of September 25, 1942, requesting that a distr ‘ibution-be made _ 


- annually to the Indians listed on the Flathead annuity roll approved January 
— 22, 1920, cannot be accepted as- being in conformity with the tribal constitution | 


dnd the. conclusions of the Solicitor of the Department, who in his. opinion dated -. 


- May 17, 1941, stated, “the Inembership. of the tribe, as determined by the tribal ? 


; ~ constitution, governs all use and distribution of tribal property.’ Os 


- Should the Council of the tribe. desire to prepare a.roll at this time eusiag 


payment to those whose. membership: is not questioned and Jeaving an oppor--*. 
tunity for later determining the status: of those who were born since the © | 
oe adoption of the constitution and whose status is. uncertain because ofa question — 
aS of residence, such action would. be approved. - A supplemental roll. could then 
| be: ‘prepared for the new-born and those > whose status. is questioned, . vies a 
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‘The prinetpal ébjection made by. this office to ‘he te, _ 


oe “authorized on April 9, 1943, was that tribal consent to the distribution. — eo 


had not been obtained. - The tribe’ authorized distribution to. those’ 


_ “on the Flathead Annuity Roll as approved January 22, 1920, and) - 
maintained current under approved regulations.” The Department’ re, 
authorized distribution “To the recognized. ‘members of the Flathead = 


7 Tribe of Indians,.as determined by Article II of the Tribal Constitu- . 
a tion, who are living on the date of this authority (3,360 more or less).” = 
You now argue that the. resolution of the tribal, council, as you . 
. gonstrné. it, ‘gives the necessary. consent for the distribution. You 

construe the words “and maintained current” to mean “the. elimina-— 


= tion of those who have died: and the addition of those who were born si 


: “since. 1920.” The attached files show very definitely that the council 


7 did not intend such a construction to be put on its resolution and that — 
your office did not so. construe it until your present memorandum: oe 
On September’ 30, 1942, shortly after its adoption, Mr. Holst.of your 


office, who was at-that time at the agency, reported with respect. to: 
a Section. 2 of the resolution : : | | 


J “The Council was informed that ‘Gas roll could be Sesaeh and: a | Wying. ‘roll | 
: prepar ed in lieu thereof, but they did not desire that, There are 2.543 names 


-on'this roll representing the living members of the tribe.as of January 22,1920. 
‘Seven - hundred seventy-seven of these annuitants are. dead : but their. heirs a 


ae _ share. in -proportion to their inheritance, thus maintaining the 2,543. annuity. 7 saat? 


| : shares. This roll has been kept current and was used in ‘the per capita distribu- 7 


i tion of Mar ch, 1942. ‘It. has Department: approval. and has been accepted for ee 

3 years, ‘There. are very few objections to it.. To build up a new roll of - 

ee economic members would be a most difficult undertaking and would result, in” an 
as interminable claims and counter claims. oo 


_ With respect to- Section 3 he stated: 


‘There. are 552. Indians: whose names ‘are. on the 1920 roll. who. Vave: perma: 


nently ‘left the Reservation—have been away more than. five years. Of these - 7 


7 _ non-residents, 440 are of \% or less Indian. blood... Also, there. are many. such. a 


sss on the Reservation who desire to give up their tribal affiliations and interests. 


7 In general, ‘they are those’ of little Indian blood: This desire to get away 


provides an. opportunity for‘a voluntary purge of the:roll. The annual $25 igs 
about. all those who voluntarily leave the Reservation. can expect from. mem--- 


7 bership. . Even on the. Reservation, their share in the. welfare program is. more — 
limited than. that of. those of higher degree of Indian blood. ) 


a ; He also reported: 


“There are: 8,208 Indians on the census roll of this Reservation birt : they are | oe 


hard to find . now. In addition to the 600 permanently away from the: Reser-_ 


_~. vation, there -are-about 150' in the war, several hundred in outside Defense Baars 
work, other hundreds away for higher wages and still others Just away. observ- ua. te 


te * ing. the outside world. ae se" 7 Tog. sch. ne Aig Ut ge he reat < sa 


y Sime os = 


6 
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On October 7, 1949, y your + office wrote to Mr. Holst : 


We have received and studied your copies of the two basic recolations passed 


_ by the Flathead Council on PepLeMner: 25. We shall follow one of two. courses ws 
2 of action: os 


(1) We shall recommend to the Secretary fhat he review the resolutions and 


Approve of them. 
(2) We shall allow the 90- day roview period to pass. sathout: Secretarial 


a im review SO that the resolutions would automatically become effective. 


_ Hither of these: courses would lead to the approval of the’ resolutions. ' If case 
; No: 2 is decided upon, we would then proceed to work out the legislation neces- 


_. ° §ary.to make certain parts of these. two resolutions | effective and submit the 
_ abies of this legislation to the Flathead Council. 


While the approval would ‘include approval of the use of the annufty roll of: 


January 22, 1920, we would certainly later approach the Council with the . _ 
- Suggestion that the constitutional. roll be used rather than the annuity. roll” 


because the latter would necessitate ‘a tremendous amount of bookkeeping to 


oy keep track of the inherited interests and would eventually result in the passage” a 
OF headrights beyond the membership of the tribe. But we realize the potency — 


- of your prea for the’ approval of oe resolutions in toto at the aaa 
time. high Ome, “Y dea eee S . 
The resolution was not submitted for Secretarial 2 review. 
: On J anuary 20, 1943, the Superintendent applied for an ‘allotment: . 
: of tribal funds in the amount of $63,575 for the purpose of making 


ee “annual tribal annuity payments to 2,543 Flathead Indians.” Mr. 
er Woehlke by his memorandum of. February 5, 1943, recommended . 


that a. $25 payment be made and that the 1920 roll be used. Mr. 


~ Reeves expressed the opinion that: it was entirely,a question of policy 


whether the payment should be made on the 1920 roll, or “a new roll 


- advocated, pursuant to which the dead enrollees would be stricken 
-. and the new-born children added, thus bringing the roll up to date 
annually before making payment.” On February 12, 1943, Mr. 


Bruce of your: office called: attention to the fact that the use of che e e 


| 1920. roll for this payment. was in disregard of the provisions | of the 

_ ‘tribal constitution and the Solicitor’s memorandum of, May 17, 1941. 
_ He stated that the membership of the tribe as determined by the 
- tribal.constitution is entitled to the distribution of this money. On 


oe February 26 your office. requested the Superintendent. to inform you ~ : 


of the “number which represents present. tribal thembership deter- 
mined pursuant to Article II of the Flathead constitution.” On Feb- 
ruary 27 the Superintendent informed you that there was no’ 
~ constitutional roll.. He reported further that while the. council in’ 
December 1942 had appointed a committee to submit to the council 
as constitutional: roll for approval, the council when requested to 
define the word “resident” appearing in paragraph b, section: 1 of | 
. Article IT of the tribal constitution, did not take a action on n this request, 
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YO Seay 


og and tndionted that i it dia: not: want to take exception to ine entollniant, bee 


of any child born to any Flathead Indian anywhere. _ He stated 


_.. further: “Our census roll shows approximately 3360 names.’ ‘ ‘There-- a 
. -atter the authorization of April 9, 1943, was approved. i 

‘The record before me discloses that fe council has eens no 5 action- oar, 

whatever on the per. capita, payment. authorized by the Secretary. 


- The matter has been before the council for many months. It has 


_ -been discussed at various council meetings but all the council-seems es 
, to have. done was to ‘authorize the preparation of a roll containing — 
Ee the names. of all persons of Indian blood. whose. names appear onthe 
, official census roll: of. the tribe as of January ‘1, 1935, and ‘whose 
names also appear on the Flathead annuity roll of J anuary 22,1920, pe 
-. who were living on April 9, 1943. The council agreed to. approve - | 


| : such. a roll as the roll upon which immediate payment of the. ‘per os oie 


; capita. payment should. be made. — The - ‘record. before me does” not 


i show that the council ever did actually approve such a ‘roll. 


_ The council has tabled numerous requests of the Superintendent 
and others that it take action on the matter particularly with respect 


to paying: Indians born since J anuary 22, 1920. Members of the . a ; . 
~ council have expressed the opinion that: they did not believe anyone: 


had authority to eliminate the shares of the deceased. Indians but 


os nothing definite has been | accomplished. toward reaching a solution Bie 


of the problem. In fact, the council has apparently taken no affirma-— 


_tive action in the matter since its resolution of. September 25, 1942. 
The council is apparently about equally divided on the question. of 


_ whether it should insist -on distribution according to the 1920 roll — ae 2 


| ‘ or. agree to distribution on the basis of the tribe’s membership. as 
determined by its constitution. (On J eee 2, “ce oo office wrote = oe ts 
to the: Superintendent: oc 


- - We understand that among (he: ‘members’ of the council. phere: is a. ‘difference a . 
. of opinion as to which roll should govern. | This. has resulted in the delay in- eat * 


«making the payment to many of the Indians. In view of the ruling of the.- ee 
_ ~ Solicitor. and the instructions ‘of the Departmént, we oo that: there is little - 


— excuse | for ‘failure to make the payment. as directed. _ the tribe Is. ; sth 


without authority. in - this matter. SO. far as this. payment i is. concerned. 


- : Tn view of the: record I cannot agree with. you that consent fc the a8 


-. distribution authorized on eae 9, 1948, ds contained } in Resolution _ | 


| “oo 337. 


No per capita ne can: is fae: eal the sais acts: This aes 


>. is so because the council has the power, both by section 16 of the act “ ® 
of June 18, 1984 (48 Stat. 984, 25 U. S. C. A. sec. 476), and the 


~ “tribe’s constitution, adopted. poruant: thereto, to ee or veto. = 


the disposition of tribal assets. 
ee 6929504845, : 3 
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Iti is s usiaeae to me acthat the oun ee to act. has tien ere He 


ae vated, in a Jarge measure, by. the fact that. certain members of:the — . Es 
-.gouncil are laboring under a misconception of the council’s right. to 7 


: : insist upon distribution of the fund on the basis of. the 1920 roll. If = 
a the legal effect of that roll be. properly explained. to the council, i 
>. believe that the impasse. that has been reached would be broken. - 


 .° The roll of 1920 was prepared pursuant to the provisions of section | 
28 of the act. of May 25, 1918 (40 Stat. 591, 25 U.S. C. A. sec. 162), ~ 


. and the act of June 30, 1919 (41 Stat. 9, 25 U.S. C. A. sec. 163). 
Section 28 of the act of 1918 authorizes the Secretary of the Interior _ = Hers 
to withdraw from the United States Treasury and segregate the | ce 


~ common’or community funds of any Indian tribe that are susceptible 
of segregation so as to credit an equal: share to each and. “every rec- 


‘ognized member of the tribé and to deposit the funds so segregated 


in banks ‘subject to. withdrawals. for payment to. individual owners | 
. or expenditure for their benefit under regulations governing the use _ 
of other individual Indian moneys. Section 28 further provides that. - 


the funds of any tribe shal] not be segregated until the final rolls of ~~ 


said tribe are complete. The act of 1919. authorizes the Secretary | 
of the Interior 3 m his discretion. to cause a. final roll to be made of 
the. members of any Indian tribe, and declares that such roll, when 
approved by the. Secretary, shall constitute the “legal snemberahip 
of the respective tribes for the purpose of segregating the tribal funds 
as provided in section 28 of the * * * act approved May 95,1918." -. 
-° In a memorandum opinion by the. Solicitor for this Department 
dated May 17, 1941, it was held that tribal rolls made and approved 
under the act of 1919 are required to be used only for the completion. 
of the distribution of such funds as have been segregated under the 


~-act.of 1918’and remain undistributed. - “As pointed out in that opinion — 
_ neither act contains any provision requiring that the approved roll — 


shall govern the tribal membership: thereafter in such matters as _ 
voting in tribal] affairs, organizing under a tribal constitution, ‘shar-. 


a ing in the use of tribal land and. credit funds, or for any other pur- oe 


a pose, even the allotment of lands, save for the distribution of tribal 


funds susceptible of segregation, Even ‘as to. the distribution. of. * pi 
_ tribal funds, however, it is important to notice that both statutes “| 


fall far short of creating any present vested interest in the individual . 


members to unsegregated tribal funds. Under the rule of communal es 


3 ownership, no individual member. of. the tribe has. any vested, en- 


ts - forceable interest in tribal property whether land or funds. . ‘No ‘such | 


- -vested interest’ can be acquired by the individual member until ‘the | a 





e, : property has lost. its tribal character and has become individualized. Sf - 





Bs a ? - ‘ Cohen, H andbook of Federal ‘Indian Law, pp. 183-4. 
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| “Tested oy ins aie it is ; clear that the acts. cn 1918 aad 1919 nen oo 

no present interest to any. individual Indian in the common.or com- 
“inunity funds of any. tribe... The acts. merely provide. the means for oe 
the. establishment. of. such an. interest. through » individualization of 


; the funds to be accomplished by segregating and. crediting: to each. 


i member an equal share in the funds so. segregated. Under this view; 
- which is in: accord. with that expressed in the opinion of May ie. 


1941, the roll of 1920 must. be regarded as. controlling only for the = 


ee purpose. of making payment 1 to enrollees whose names are shown. ‘Oly. = 


that roll, or to their heirs or legatees, of the shares of any ‘tribal, _ 


7 funds: which have been: segregated and individualized pueaant to. 


is ‘ the act of 1918. 


- You state that ae fase pronecedst te te Geributet by. ns tribal. : 


oo Sees of, September. 25, 1942, “are those received from the Mon- - 3 


: tana: Power Company Gader its contract. with. the tribe.” The 
attached files reveal that the moneys proposed to be. distributed are 
~ the result of a license issued on May 23, 1930, by the Federal Power 
Commission for the development of power on the Flathead Reserva- 
tion under the provisions of the Federal Water Power Act of June 
10, 1920 (41. Stat. 1063), and the act of March 7, 1928 (45 Stat.. 200, 


ies 212). ‘Under ‘the ‘provisions of the latter act “rentals from ‘such 


licenses for. use. of Indian lands’ shall be paid. the Indians of. said 
reservation as a tribe, which money shall be deposited in. the ‘Treasury. 
of the United States to the credit of. said: Indians, and shall draw 


4nterest at the rate of 4 per centum.” The agréement entered into 


- between the tribe and the licensee in 1936 at the time the Federal 
‘Power Commission amended the original: license: does not provide 
for the payment of any money directly to the tribe other than liqui- — 
- dated damages in the.event the company failed to complete. the first 
unit of the project within. a specified time. .The per.capita payment 
—in_ controversy was. not, apparently, authorized to be made out. of 
liquidated - damages but. out of annual oe made under the : 
license. . | | 


- Under the ] provisions ‘of the jicanes as atinended- ‘the Tieeaaee | is re- 


ss quired to pay annual charges into the ‘Treasury of the United States 


aS as. compensation. | for the. use: of: the Flathead tribal lands. These page 


‘ _.. charges, while nominal up to the year 1940, in that year and: for the, 
- remaining. years of the license became substantial. ‘Some. $125,000 


were due the tribe under the license in Jz anuary - 1941. It was with © 
these funds that the council was dealing when it passed its resolution 


fo : of: September 25, 1942. No part of these moneys was. segregated ee Oe 
. + sunder section. 28 of the act- of 1918. and the utility. of the roll of 1920) | a 
; for the DUrPOS of such co - segregation ¥ was: as by. the repeal hoa, & 
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in 1938 of Hie Snse for mies a Seamer Pee" Madiional louie . ; aad 
lation erectively, ne the use of the 1920 roll had, mower oe 


: intervened. 3 


. . By the act of Ju une 18, 1934, SUDTO, pconaels affirmatively recog-- - 5 
| nized the right of Tear tribes who accepted its provisions by tribal 
~ +. vote to- determine their membership for all tribal activities. Section - 
| 16 of that act authorized such tribes to organize for their common. 
a“ welfare, to adopt appropriate constitutions, and to, exercise all pow- — 
ers: vested i in them under existing law. ‘One ofthese powers, inherent 
_. in’every tribe, is the power of determining the membership of the 
_. tribe+ The Flathead Tribe voted to accept the provisions of. the = 
_ act and has. organized. and adopted a constitution thereunder. The. nas 
.. constitution prescribes definite rules of membership and is thus .~ 
-. determinative of those who are entitled to share i in the distribution ~~ 
of the. tribal. property. These hae! which are embodied i in n Article as 


tof the constitution, read: 


-? - Seetion 1... The membership of the. Confederated ‘Tribes. of ‘the Flathead 
a Reservation shall consist as follows: — , 
= (a) All. persons of Indian. blood. whose names: appear on ‘the official “cetisus 
rolls of the Confederatéd Tribes as of J anuary 1, 1935.. | 
-. (b) AH. children - born to any member of the Confederated. Salish and : 
Kootenai Tr ibes of the Flathead Reservation who is. a. resident of the reserva ° 


- tion at the time of the birth of said children. 


Section 2. The council shall. have’ the power to propose ‘erations subject es 
: | to review by the Secretary. of the Interior, governing future membership and + - 

the adoption of members by. the Confederated Tribes. | oe 
Section 8. No. property rights. shall be acquired or lost. ‘through membership. | | 


in this organization, except as. provided herein. 


a Under the provisions of the act of June 18, 1934, supra, and the 
i provisions of the constitution ‘adopted by the tribe thereunder, the 
tribal council has the privilege of approving or vetoing the per we 
capita payment authorized by the Secretary on. April 9, 1943. How- 

. ever, since the funds to be distributed have never been. segregated 
under section 28 of the act of 1918, and. since the roll of 1920 does. 
not reflect ‘the membership of the tribe as established by the con- 
stitution, and since section 8 of the corporate charter affirms the equal 
- share of each recognized member of the tribe in the tribal assets, the Eee 


- council is without authority to require that the per capita distribu- 


'. tion be made on the basis of the 1920 roll. In the absence of a con- 
i amendment, the council must abide by the membership ; 


4 Section 2D: act of June 24. 1938. (52 Stat. 1087 Va 


«- 8 See Gritts v. Fisher, 224 U. S. 640, and Sizemore v. Brady, 235 U. 8. 441, holding ee 
that: until the creation of vested rights. in individual members it is competent nor the. - anes 


y Congress to change the method of distribution. oF tribal ae 
4 455: I. D. ee e, 
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| pales s sot ans In the. enatitution save where modiied: as to See _ 


= membership in the exercise by the council of the power. conferred. 


on it by Article II, section 2.. If the tribal council agrees that the 
oe per capita. payment should: be made, . a. constitutional roll for the — 
~ distribution of the payment must be. adopted, | That roll may not 


% ‘include persons whose names appear on-the 1920 roll and who: died 


_ prior to April 9, 1948, nor may it include non-Indians or other persons — Chat 


_ not entitled to be recognized as members under the rules set forth | 
" in the constitution. - | 7 ? 


. Your memorandum. raises a. further question’ “Doe? a per capita r - _ 
— payment require: approval of the tribe in a referendum? Article VI, a e- 
© section 1 (h) of the tribe’s constitution authorizes the council—:_ | 


ort To appropriate. for tribal ‘use of the reservation. any. available applicable tribal ia 


funds,. provided ‘that any such. appropriation’ may be subject. to review by - the 
‘Secretary of the Interior, and provided, further, that any appropriation in 
. excess. of $5,000 in any one. fiscal year shall pe of no effect until approved in 
ee: popular referendum. : : 


7 Since the funds in question: are nas: in-the Treasury of the United 
States, they are not available for appropriation by the tribal council. 
Therefore, this section is without. application to per-capita payments 
_ authorized by the Secretary of the Interior, pursuant to statutory 
. authority conferred by the acts of May 18, 1916 (89' Stat. 158, 25 
— U.S. C.A.123), and May 17, 1926 (44 Stat. 560, 25 U. S.C. A. 155), 
to ae made out of tribal funds i in the Srey of es United States. 


| PETITION OF COBB. ET AL. IN RE BLACKFEET OIL DRILLING 
| AGREEMENTS | : 


Opinion, February 8, 1944 


‘ TRIBAL: Constirurions—InreePReraTI0N—SUBSEQUENT LEGISLATION. 


“A: tribal constitution does not. freeze acts of Congress in existence at the - 
~ time of its. adoption, and: powers constitutionally vested in a tribal ‘council 
are not limited. -by. any such’ act. after it has been repealed or superseded. : 


POWERS or ‘Tema Councn—Trinan Om Lmasns—Inpran PREFERENCE, RicHrs. 


| The Blackfeet Tribal Council: is empower ed, under the Blackfeet Constitution . 
age OL December 13, 1985, and the act. of May 11, 1988 (52 Stat. 347, 25 U. S.c.. 


| sec. 396a et seq.), to. issue’ tribal oil-leases, with or without competitive - : 


_ bidding, subject. to. departmental approval, -and subject to the requirement. 


ow that. members. of the. tribe: enjoy a preference right. to obtain. such leases red fe 


- before they are issued to. nonmembers. 


Tura. om Leaszs—Nucessrry oF Durannsign At, APPROVAL. Be. 


Such a lease is: ineffective prior to departmental approval and he tiolder of - 


such an esa lease has no nights against the holder of a an. approved : 
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ease to the: same land. even thougt. the approved lease bears a later. date a 
- of execution than the. nn yEroN er lease. Anicker v. Gunsburg, | 246 U.. ae . 
110. _ eg, 3, | 


=a DrpARTMENTAL: APPROVAL or ‘Leasns—Errecr or APPROVAL AS. TO Fors. 


Departmental approval of a form. of contract is not approval of a “contract 
| subsequently executed under such form. | | “3 , , a 


a BLACKFEET On Damana Agaeeaents—Brrect OF ‘Reitanos: ON _UNapenovep ee 
Lease. _ ; | ig 


~ Eiquitable Gusaiuatinced: may gtekto® a: moral ee on ihe part. OE: the Black- 
feet Tribal | Council and the Interior Department to offer a second lease - 
as nearly equivalent as possible to one that was offered and accepted 1 in 3 a 

| good faith but never received final departmental approval. “3 | 2 


‘Where a lease was offered by the Blackfeet "Tribal: Council in P pood faith on 
og form approved’ by the. Department and the. presumptive lessee accepted | 


the lease and expended. considerable sums in pr eparation. for drilling there- _ 


: under, and. such. lease’ was. not approved but the. Jand covered by it was . ; 
| subsequently leased to another. party; an equitable or moral obligation rests : 


with. the Tribal Council and the Department to offer: another lease, aS 
. hearly equivalent as possible. to the first, to one who has suffered ‘by bona tg? 


: fide: reliance on the validity of the unapproved lease. 
‘Boarp oF “Appmats: (Feu Ss Couey, Coamacay,, Worm i. ep ioe, 
> Fuanmry, Leann O. Grawam). | 7 | 


; Aicass Charles F. Consaul (Washington, D. ©), sand B. J. McCabe we 
(Great Falls, Montana), for petitioners. . 


Mr. H. C. Hall (Great Falls, Montana), for respondents, Wright | re 


Hagerty, Grace Hagerty, and Levi J. Burd. 
. This case having been heard before the Board of Nepales F elix : 


. S. Cohen, Chairman, William EL. Flanery, and Leland O. ——o ae 


the Board, upon the evidence adduced, makes, the following — 


- FINDINGS or FACT 


dee ‘The mineral rights in the lands upon. which. ‘petitioners gad . 
: eer claim oil drilling agreements (SW1,4 Sec. 24, T. 82 N., 
R. 6 W., Mont.; NW1, Sec. 32, T. 82 N., R. 5 W., Mont.: ; NEY, Sec. 
82, T. 39 N., R. 5 W., Mont.) have belonged to the Blackfeet ‘Tribe 
‘from. time samiemioral: are within the Blackfeet Indian Reserva-. | 
tion, and are subject. to Teasing by the Blackfeet: Tribal Business | 
_ Council with the approval of the Department of the Interior, 2 
_ 9, On December 13, 1935, the Constitution of the Blackfeet Tribe, 
| adopted by vote of the tribe, ‘was approved by the Secretary of the 


oh Interior, under authority granted by. the act of June 48, 1934 Me 7 . 


Stat. 984), as amended. 
3. On August 15, 1936, the. Blackfeet. Tribe, oe a ‘vote so 137 for 


7 and 301 AgEINE ratified a. ecorporate charter issued to. the tribe by rae 
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. the Secretary a ihe Interior > pursuant to the aforesaid : act of June 


Sig - 18, 1984, as ‘amended.. : ae 
4. “Respondents are ae of the Blackfeet’ Tribe. Pobitisners ee 


- 2 | are. not. Petitioner Sederholn was, at the. time of - ‘executing the | . 


: "agreement. hereinafter referred to, employed by Petitioner Cobb: as, 


7 book) oper (R.-32).. 


“2.5 On February 5, “1943, “the ‘Black fédt_ ‘Tiibal oe Council - 

_. entered into a contract with CR: Teter of Cut Bank, Montana, under 
which Mr. ‘Teter was authorized to act as agent. a the Blackfeet a ee 
> Tribe in negotiating oil drilling agreements under agreed terms for _ 
tracts of land not to exceed 160 acres each, within an area not: exceed- 


oe ing 6,400 acres. Under this agreement the tribe was to secure a , 


an royalty of 17 Ym percent “under. each oil drilling agreement, plusa 
share of not less thar 35 percent in any net profits secured thereunder, ae 


~*~ out of which: ad percent net participating royalty was to be paid-to- - 


. Mr. Teter .as compensation for services rendered. “The agreement - 
a between Mr. Teter and the Blackfeet Tribe further provided : TS 3 
. contract shall be void i if there 3 1s no © performance % waeoee six ‘months Tt 


on . from the date hereof.” 


6. On March 4, at a heating olf: the Blackfeet Tribal ‘Business 


‘Couricil, Mr. Teter presented. 13 drilling agreements ‘for approval. nek 


~The Council voted to approve these agreements. “subject to approval ; 


3 of the. Secretary of the Interior of the Drilling contracts.”, wees 
:°%, During the week of April 17, 1943, a well was completed on ‘the es 
wae ‘Blackfeet Reservation i in Sec. 31, T. 82. N, R.5 W..M. Me ‘This well ae 

> 248 reported in the. Montana Oil J ournal of April 1 as the season’s. 


largest oil well in. Montana. It is located on a. section adjacent. to. 
a section (Sec. 39, 'T. 32 N.. » Re. 5 W. in which Mr. A Ater had oo : 


ml negotiated four agreements. 


~8. On May 12, Assistant Secretary Guu fae 2 memo-— 


ae randum, submitted, by Solicitor Gardner on May 11, which gave ‘de- 


ee. partmental: approval to-a new form of oil drilling agreement, 


“incorporating several variations from the form originally agreed : 


ae upon by Mr. Teter and the Blackfeet Tribal Council. ‘The memo-— aw 3 
~~ vandum of May 12 purports’ to evidence “approval of the: revised con-..> 


: tract.” It. relates entirely to the terms of the. ‘proposed drilling ° 


agreement, rather than to any particular agreements. © ~The modifica- © ~ | 


| - tions: suggested | in‘ the terms’ of the agreement are, on the whole, © | 


technical . modifications based upon advice from the Geological ; 


pe Survey. ‘The revised form of agreement bears the notation : 


“bpd as to form: “May 12, 1943. 
Oscar L. Chapman, . oe | 
_, Assistant Secretary.” 
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9. On cies same - the ear of the Blackfeet. Tribal Business 7 _ 
“Council was advised; iby en es = Assistant pega 4 sc Wee | 


oe man: . 


--Retel ren Revised form. , ariliing ice spurowed and meeaPued to Indian. Office ~ 

- today. 20 contracts. heretofore ‘negotiated by. Teter may: be reexecuted . OD eS. 
~ revised form subject. to. approval of. Superintendent and furnishing required. 
- bonds. No further contracts to be made pending fair trial drilling contract plan. aa 2 


10. On May 12 noticas: ‘were sent by the Secretary. of the Blactetect . 
Tribal. Business Council to the holders of agreements on. the disap- 
~ proved form advising that oil ‘drilling agreements theretofore ex- - 
-ecuted had been disapproved by the. Department and outing : 


renegotiation. on the basis of revised forms. 


‘Ue Between May 12 and June 23 Mr. Teter ieacbinted some 18 va 
new oil drilling agreements, of which 10, including one made with = 
- Petitioner A. B. Cobb, corresponded i in, acreage and parties to original: 
| agreements and 8 Snvolved variations. The acreage originally al-— a 
located to J.-A. Cronin was renegotiated to Petitioner Wm. A. Han- 
- lon, with the consent of Mr. Cronin. The acreage originally allocated ~_ 
to Everett Crumley was renegotiated to Petitioner Sederholm with- x 


| out the consent and over the protest of Mr. ‘Crumley. 


2A On. June 4 Mr. Teter reported that 18 contracts iad pan ciao . we 
tiated.’ The Blackfeet Tribal Business Council voted to authorize 
- the Executive Committee with the approval of the Oil Committee to 
~ approve these 18 contracts, on the understanding: that they were with 


a8 “some of- the original twenty oil. operators: allowed by the Indian 


~ Office to. sign the. oil ‘arilling Eero (Minutes of Ji une 4, 


-ipar. 1). 


13. On J une 40 Mr. ‘Teter, upon inquiring of Suiperintendatt Me- ae | 
- Bride concerning approval. of new agreements, was advised that. 
_ Superintendent McBride. would not oy da new W agreements if there i 


was any ‘ “reshuffling” of acreages. 


14. On or about June 12 Mr. Teter advised Petitioner Cobb of nee - 


- Superintendent McBride’s attitude. _ 


15. On June 18 Petitioners Cobb, Sederholm, ind Hanlon promi an 


drilling: agreements on the new form, delivering the same on i 


- following day to the Blackfeet Tribal Business Council. 


16. On June 19 a member of. the Blackfeet Tribe, Frank We 

| N orman, filed. claim to.a “preference right agreement on land allocated — 

_ by Mr. Teter to. a non-Indian. On the same day the Vice Chairman: 

of the Blackfeet Tribal Business Council, Mr. George Pambrun, sub- | 
mitted a telegraphic i inquiry to the Aeaictant Commissioner of Indian 
_ _ Affairs as to whether Indian ere _—S eppied to > oil eiites ag & 


agreements. 


February, 8, q Te 


“41 On ti une ,O4 a. aa inquiry was submitted to the Assistant aS 


oe “Commissioner: ‘by Superintendent. McBride. ' 


18. On June 22 Everett Crumley of Cut Bank, “Montana, wrote CO he 
| the Blackfeet. Tribal Business. Council to complain: that Mr. Teter eS ; “ 
- “had refused: to permit: him to reexecute his oil drilling agreement — 

. on the new form. A: copy of this letter was forwarded to. Assistant a 

_ Commissioner Zimmerman on the following day. oy Ceo eee 
oe ‘19... On June 22. Vice Chairman. George Pambran submitted Gels a os 
ae graphic inquiry to Associate Solicitor Cohen as to application of - 


- constitutional. preference. rights to oil drilling agreements. _ 


20. On June 23 Associate. Solicitor Cohen. wired Mr. Pambrun. ee 
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, that the. Solicitor’s Office viewed the. membership preference right 


as applicable to oil drilling agreements. 
91. On June 23 the (ee of the. Blackfeet Tribal Baeivieed 
‘Council advised Superintendent McBride that: 10 contracts had been 


~ 


completed on the new form with parties holding old-form agreements 


and that 8 contracts had been executed involving ee or new 
"locations. | me 

.” 22, Among. the substitutions so listed on June 23. were those of 
_ Petitioner Hanlon for. J. A. Cronin’s original acreage and Petitioner 


comments: 


Wm Fenton Rk (new location) previous location of J. A. Geonth: “Ceci: 


 Sederholm (previous location ). none..: (Present location) was. the previous 
location of eyerette F. Crumley, who has been denied his previous location. 


93, On June 25 Assistant Conan sioner Zimmerman wired Super- 


intendent McBride as follows: 


_ .Sederholm for Everett Crumley’s original acreage. The memoran- |. 
dum of the aaa of the. ounel dated J une 28, contains these. - 


Withhold approval drilling contract under. authority office letter ae 21° 


until receipt further instructions regarding preference right of tribal members. 


a Advise George Panbrun Late] that we are asking Peper nen for decision of | 
ea this question. : | nate cciiciee 


94. On June 28 a eee of the Blackfeet Tribal pages Council 


— held for the purpose of discussing Indian preference rights to” 


oil drilling agreements, applications for preference right agreements - - 
‘ having been received from Frank W. Norman, George Pambrun, <a 
~ William Billedeaux, Mrs. J. W. Show, and Wright Hagerty (Min- 

utes of June 28, par. A) Action c on preference claims was deferred : 

~ until July 1. : 


i - 25.’On J uly 1 he Blackfeet Tribal: Paanee: Coin: sie a ee | 


as cussion of preference rights, voted 7 to 4 “reaffirming the 20 drilling ; | ~~ 
‘et contracts as approved previously. by the Council in their r meeting ; 
ek held 1 March 22, 1943.” a ne of J july 1 4, spare 10. Bs 


<a gd 7 DECISIONS OF THE DEPARTMENT OF THE INTERIOR ‘(88LD. ee. 


| 96. On J uly 3 Assist ‘saehiany Chapma approved a memo- | 
: randum signed by Assistant Commissioner Zimmerman on June 25, 
advising - that the. ‘Department. considers membership preference _ 


. 7 rights applicable to oil drilling agreements. 


- 2% On J uly 14 petitioners and other holders of revised drilling - : 
agreements | receivéd. notices in the following form: - a 


Ata regular. meeting of the Blackfeet Tribal Business Council held i uly Ist, — 
1948, your drilling contract as approved at a previous meeting was reaffirmed, 


7 7 thereby definitely appr oving of your contract. as presented by Mr. C. R. Teter | 


‘in accordance with - memorandum from the Department of the: Interior. _— 
Of you have’ ‘returned your contract properly signed: by you and you have 


secured’ a proper bond from the reliable bonding company we consider this . 


‘sufficient evidence for you to proceed and make necessary arrangements. to” 


begin operations, in “accordance with executed contract, with. the provision 3 


7 .that we will notify you: that the bonds are. acceptable by the Tribe. This. will | 
be. our: authority. for you to commence 5 ace in | accordance wie executed ae 


; drilling | contract: 


We wish to inform you, however, that owing to “extenuating circumstances | | 


that have arisen that to date the local approving . signature has not. been - . 


obtained, but regardless of this fact we feel that all parties concerned have 
se acted in good faith and intend keeping our part in this contract. : = 
ae Ha, 4 Very truly yours, . wes 
‘Executive Committee : 
Richard Grant. Sr. : 
: : . Leo M. Kennerly - 
‘Oil Gonitnltiess | - 'ots= So 
- Signed : ‘Brian. Gants 2 
- Leo- M. -Kennerly — , | 
Joseph W. Brown. oe 


After receipt. of ‘such ‘notices petitioners expended: conse ie: 


sums of money in acquiring equipment for. errormanee of oil drill- ay 


. ing. agreements they had executed. ; 

28. On.July 15 the Assistant Commissioner, by letter to lie Chair- | 
man of the: Council, advised that the approval of. executed oil drilling i 
agreements was being held up pending the offering of such agree- — 


-. ments. to tribal. members: claiming preference. rights, and suggested _ Bg 


that five days’ notice be. given of proposed agreements, with oppor- 
| tunity to tribal members. (excluding , however, members of. the — 


7 Council) to file for same during that erode 


29. On J uly 21 the. Council voted to allow preference rights oe 
| members on the tracts in question by posting notices of. drilling ea 
| agreements for five days as recommended by Indian Office. — | 


- 30. On July 96 a Council meeting was held at which preference- i : 
right | applications were considered. Preference- right. applications - : 
were received from William Norman, Wright Hagerty, Grace Hag- | 


i Mrs. J. Ww. Show, and LL J. Burd.’ An. er ene: formanly, : | 


oo a contracts.” Advise Council promptly. of contents this telegram. 
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| | filed i a Pambrun, Vice Chairman of the Couneil, was 5 with. 
drawn. A motion by- Council Secretary Kennerly to reject. all pref- | 


erence applications was. defeated. Financial statements were then — 
submitted by the various Indian applicants for. preference rights. 


‘Upon consideration of these statements the Council voted to approve 
the issuance of five agreements to L. J. Burd, Wright. Hagerty, Grace 

P Hagerty, J. W. Show, and William Norman, The Council voted to = 

~ hold a further meeting on oil drilling: agreements on July 28. ae 


31. On July 28 preference-right applications of. Wright Hagerty, . 


Grace Hagerty, L. J. Burd, Mrs. J. W. Show, and. Wallan Norman |. . 
were again approved by the Council. At this same meeting a motion 
was: made by. Secretary Kennerly which is. B reported ' in the Council. : 
: minutes in the following terms: pe ee | 
7 ae that any member of this present Council who shall ‘daving. the ite . 
of ‘this contr act, acquire any: interest whatsoever. in such contract, or who > 


has: received any other compensation. for the awarding of: this ‘drilling contract & : 
7 shail be. sufficient cause for the cancellation of this ; Seling agreement. 


ws This motion was carried. 


82. At the same meetin g. me J uly. 28, ihe Cine: voted— “ —* 


a) : oe grant William: ‘Hanlon forty acres tr ibal land as. follows : 


NW. NWi4. of section 32, township 82, range 5,. 


a to b be ‘taken from the Wright. Hagerty anpleetion leaving, Wright Hagerty 120 ) : 
33 acres” described as, follows:. - 


NEY NWi4 and Nie Ni NEY of. section 32, ‘twp. 22, Tange 5. 


(88. On August B Assistant Secretary Chapman transmitted | the 


7 following telegram to Superintendent, McBride: 


- Contracts executed. ‘under Teter contract plan: approved May 11 should be 3 


| promptly approved by you: except for Crumley contract on which . further 
investigation | is necessary, unless Council wishes to. substitute Indian contr acts- 


for original contracts, in which case you are author ‘ized to approve ee : 


34. On August 6 the Council ‘voted to ‘authorize the Ghaianaa made 


| temporary. secretary to sign oil drilling agreements with five Indians — 
" asserting: préference rights. Be creates of August 6 Meeting, par. 8. a 
ape was done. = 


8b. On August 94 various: agreements aeSinted as aed tela: 


> ae those with Respondents. Grace Hagerty, Wright Hagerty, nd 
°° Levi J. Burd. (with Daisy Ws = Burd); were Pao By ppieate 
= tendent McBride. 7 | 


36. On September 2 the Council boiee t, oer the motion pro- : 


| a teed by Secretary Kennerly and. approved. on July 28 concerning: 
pariicipacion of Counell members. 3 in. oil. drilling contracts. ae 


— 
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~ 237. ‘Stbseqinent to renee 9, and prior ii Ocune 18, , drilling was 
~~ undertaken by the three Indian respondents on the tracts awarded to» 

_. them, and two pr oducing wells were completed o on the tracts awar ded 
- to oo ey) and Levi Burd. | | a 7 : 


“ CONCLUSIONS OF LAW i = 


A The ‘potitioners’. oil, drilling’ agreements with. the. ‘Blackfeet 


a es Tribal Business Council. were never, approved ne or on behalf of the : 


| Department of the ‘Interior. | ate Er 
2. The refusal of the Superintendent. to approve the same, was 


ae lawful and. within the scope of his authority. — 
8. The said agreements of petitioners are incomplete’ and invalid. a ee 


7 Since. petitioners. did not on August: 9 have outstanding valid . 
agreements, and since this was not the result of. any wrongful act. 
on the part of the Department, the Superintendent of the Reservation. x 

acted. lawfully and within the scope of his authority on that date - 


in approving agreements, covering the same tracts, made between — 


the Blackfeet Tribal: Business Council and the respondents. _ 
5, Agreements so made with a are valid. contracts. which a 
- may not now be disturbed. ae 


6. Petitioner Cobb has suffered a oe as a eaaie of the lawful 7 7 
action of the Council and the Department, and although he is not 


legally. entitled to redress therefor, it: would be within the discretion- ‘ 


ary power of the Council and the Department to. allow such redress _ - 7 


: = would not infringe upon the rights. of respondents. | i? 
© he Petitioners Sederholm and Hanlon have established no equities 


2 entitled to recognition as against the Blackfeet Tribal Business p a 


| Council, the Deparment, of the fossils or r the respondents, 


‘OPINION — 


‘Petitioners i in this proceeding seek to ani. a ee to on die . 2 


‘Department approve three oil drilling agreements executed by them. 


and by the Blackfeet Tribal Business Council, on lands within the — 


a Blackfeet Indian Reservation, and, concurrently, to have the Depart- oe 


- ment disapprove three similar agreements, covering the same land, - 
ae subsequently executed by the Blackfeet Tribal Business Council and 


a by. the respondents. and approved ny the Superintendent of the . - 


. ‘Blackfeet Indian Reservation. | : 
ae Such relief is sought. as an exercise of the. Secretary’ S. general - : 
‘supervisory authority over the business of the Department. and ~ 


= specifically over the action of the Superintendent of the Blackfeet 
_ Indian Reservation in refusing: to approve the petitioners? ee 
a ~ ments and in ae PPEQUINe, ya ot the Fe ad . | 


— od 
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eee a. support: of ace relief. petitioners urge: (1) that, their: agree- Lea: 
a ‘ ments with the Tribal Council are in all respects valid, and (2) that =. 
the agreements held by respondents | are invalid. | “Under the latter — 
| contention, two grounds of invalidity are advanced: (a) that agree- +o 
-* ments with petitioners | antedate those with respondents and were 
- valid and outstanding when agreements with: respondents | were @x- oe ete 
~ecuted and approved. covering: the same raga and Ae) Lae agree: ie = 
a ments with respondents are vitiated by fraud. a ‘24 
- At the outset the issues in this. proceeding may > Be simplified by 


* editiinatiog from the ambit’ of consider ation the petitioners’ charge 


following terms in a letter to Assistant. Commissioner Zimmerman, 


dated July 17: “* * * to this date I have not had one person 
in the. Tribal Council offer me one cent nor has any one of them. — 
- ever. intimated that they wanted one cent. So this above all is to | 


my notion the finest part of the whole deal.” Apparently petitioners 


have misconstrued a series of Tribal Council discussions on the ques-. 
> tion whether a Council member may enter into an oil drilling agree- © 
ment. covering tribal land on the same basis as any other member | 
of the tribe (Findings of Fact, pars. 31, 36),—an issue which is not. - 
involved in this proceeding and have erroneously inferred that this 


' discussion was directed to the propriety of Council members accept- 
ing compensation for voting on such agreements. Any such inference 

ils. an unwarranted reflection upon the integrity of the body from 
~-whom petitioners claim to have received whatever rights they have. 


of fraud. This charge 3 is unsupported. by. any evidence adduced by. 

> petitioners. ‘A careful scrutiny of the departmental records: fails 

. to reveal any other evidence that would support petitioners’ charge. 
In fact, the person upon whose testimony petitioners place particu- a 
Jar Ealiages: Mr. C. R. Teter, referred to the Tribal Council in. the. 


_ 


Stripped of any question of fraud, the question at issue comes 


. down to a. question whether the petitioners or the respondents were 


the first to acquire valid contracts within the disputed area. Jones 


vi i echan, 175 U. S. 1. On this ‘issue the Board is of the opinion — | 


-. that the agreements. of respondents were. completed and. approved . ~ 
on August 9; 1943 (Findings of Fact, par. 35), that at that time - 
| — the conflicting agreements of petitioners were unapproved and theree 
_. fore incomplete, and:that, accordingly, the petitioners have no rights . eo 
sufficient to support the relief requested. in this proceeding: See. 0 
Grisso v. United States (C. C. .A. 10), decided November 10, 1948. ae 
-« --On the other hand, facts alleged: by the petitioners. and developed . 
-in this proceeding do raise a serious question as to whether other. - . ..2- 
| ~ forms: of reliéf are not equitably due to remedy an injustice to ae ic, tae 


2 Teast. one: > of the petitioners which. was not committed by. the ‘respond: 


wee 
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ents, and 407 atiok the sain cannot Losey a ee to hake: i 7 
any restitution, but which arose as an unforeseen consequence of an 


- experimental procedure i in the disposition of tribal oil. 


_. The facts of this case are separately set forth i in 1. the Findings of a 
one: Fact and need not here be. restated. | . y 
The governing ‘statute under which. the : dig: of ‘ths. agree- 
~ ments ‘here in. question must be tested is the act. of May 11,1988 
(52. Stat. 847, 25 U. S. C. sec. 3962, et -seq.). This statute, . Seed a 


_ prior to any of the transactions in controversy, authorizes the leasing 
of. Indian tribal lands for mining purposes by the tribal council, or 


E other. representative body, of the tribe which owns the. minerals, This 


act ‘specifies a procedure tobe followed in the case of oil and gas 
leases,. but expressly declares that these. procédural provisions - shall 


not restrict the right of tribes (such as the Blackfeet) that are or- - <. 


ganized .and incorporated under - sections 16 and‘ 17 of the act of . 
June 18, 1934 (48 Stat. 984, 986, 25 U: S. ©. secs. 476-477), to. ex-- 
‘ecute leases in accordance with the oes of any- tribal con- 

stitution and charter. res , | 

Under the governing statute, recourse must be had to the Constitu- 
tion and Charter of the Blackfeet Tribe to determine the precise. 
conditions under which the Blackfeet, Tribal Business Council may - 
legally dispose of tribal property. _ 

Article VI, section 1, subsections (a) to (x) tr leita: of the Black- 
feet Constitution enumerate the powers to be exercised by the Tribal . 
Business Council. These provisions SO far as material read : | 

Ce, 1. Hianiordiea powers -—The council of ‘the Blackfeet Basarsation | 
shall exercise the following . ‘powers, subject to any limitations embodied in 


the statutes or the Constitution of the United States, and subject further to 
all express restrictions upon. such powers contained in. this constitution and 


- the attached. by-laws, 


* ¥ Bee oe er: ; a 


-(e) To manage all economic. affairs. and enterprises of the ‘Blackfeet Reset 
vation, ‘including. all oil leases on tribal lands and the disposition | of all oil 
royalties from tribal lands, in accordance with the terms of a charter to ” issued | 
to the Blackfeet Tribe by the Secretary ; of the Interior. oe 


Prone ‘for the | exercise by the Council of saditional powers to - 
be conferred i in the future 3 1s made oy section 3 of f Article ies evar ‘3 
Teads: | 


? GeetON 3. vii ‘powers. —The esunete of the Blackfeet: Besar vation may: 
exercise such further powers as may in the future be delegated’ to the Council 


by the members of the tribe or the ‘Secretary of the Interior or by any. other % 


| es duly authorized official or agency a the State or Federal provernmentse 


. 7 


MRR ye 


ways: or oS 
. booee 


oy 
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"Article VIL, ‘section 3 of the Blackfeet Constitution provided, 


. Leasing of Tribal Lands:i—Tribal lands may be leased by the tribal council, ra 
with the approval of: the Secretary of the erntetion for such periods. of time as ee She 
are permitted by law. | 


~ No- lease of tribal land to. a. cnbnineniber: lial be wade: by. the tribal, ‘eoundit: 


. unless it shall- appear that no Indian ° cooperative association: or | “individual 3 : 
- member of the tribe is. able: and wile to use: ‘the land and. to pay a reasonable 
- fee for. such use.. 


Grazing permits” covering tribal land may ‘be issued by the tribal council, a 


| with the approval of ‘the Secretary. of the ‘Interior, in the same manner and 
; upon mo same terms as leases. . ; : 


- Theo corporate charter of the Blackfeet Tribe further on 


5. The. Ty ‘ibe, “subject to any restrictions contained in the Constitution ‘ad 


laws of the United. States, or in the. Constitution and By-laws of the ‘said .. 
_ Tribe, shall have. the following corporate powers, in addition to all: powers pees 


alr eady conferred or: sugteneed by the Tribal Constitution and By-laws. 
* . oe ; * x. of mp Ae 6 . * cS 


(b) To. purchase, take by gift, bequest, or other wise, own, hold, manage, os 
— operate, and: dispose of property of. every description, ‘real and personal, PuRIee a 


to the following limitations : . Wo at ee ae ewe 
ok ~ fe * ra. ee * “ge . a i 
(2) No leases or permits (which terms shall not include land: assignments 

_-to members. of the Tribe) or timber .sale contracts covering any land or inter- 

ests in land now or hereafter held by~ the ‘Tribe within the. boundaries of 


the. Blackfeet Indian Reservation shall be made. by- the Tribe for a -longer 


% term than ten years, and all such leases, permits,’ or contracts must . be 
_approved by the Secretary of the Interior or by his. duly authorized . repre: 


sentative ; but oil and gas leases, or any leases requiring substantial improve- - 


; ments of the land may be made for longer periods when authorized ‘by: law. a 


“The: foregoing provisions, defining and limiting the powers ‘of the 
Blackfeet Tribal Business Council, must be read in the context of the © 
act of May 11, 1938. So.read, they. authorize the Council to issue oil 


~ leases with departmental approval, subj ect to oe terms and fe 
; conditions. 3 


‘Petitioners would have us read: these provisions as monuments of - 


| legal history, and insist that they cannot apply to oil leases unless 2 
the Tribal Council had power in 1935, when the: Constitution’ was 
' adopted, to make oil leases. We think the early statutes, and » par- 
ticularly the act of February 28, 1891 (26 Stat. 794, 795,95U. S.C. 
~ sec. 397), did in fact, grant to. thie Tribal Council power to make oil 
~~ leases (subj ect to departmental approval), but we: consider. that ir- ~ 1 
‘relevant. to the purposes of this case. These provisions of tribal soit 
~ constitution and charter were not adopted by or for: legal’ historians 
with faces turned to the past. They were adopted to cover the future 
: of a eronp: which was: Suber ane nee an. fo aaa in 1 self-govern- ee 
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: ment, “They eaaial that the fate aid baa further ae | 


of power from Congress or from administrative agencies: of the 


Federal Government. They provided that the exercise of all such 7 


‘powers should be bound’ by certain rules intended to safeguard the — 
interests of the tribe and its members. Viewed in this light, it is. 
clear that the Tribal Business Council, in 1943, has the right to lease — 
tribal oil, with or without. competitive bidding, subject to the approval. 
of the Seoretary of the Interior or his authorized representative, but. - 


that it may not lease such property toa person who is not a member 


7 of the Blackfeet Tribe ‘ ‘unless it shall appear that no Indian co- 
~ operative association or individual member of the tribe is able and bee 


“ willing to use the land and to pay a reasonable. fee for such use.’ 


‘The Department. and the Office of the Solicitor have repeatedly ruled 
that the quoted provision is applicable to oil and gas leases of tribal — 
“lands and that it has the effect of according: to‘members’ of the tribe. 

> 2a preference right to obtain such leases. oo — are issued to non- 

sé members. * on) : —_ 2. 

-” Under the act of 1938 3 and the re provisions of the Constitu- oe 
‘tion and Charter of the Blackfeet Tribe.we must hold that the agree-.. 


‘ments entered into between the Council and the. petitioners were 


invalid because they were never approved by the Secretary of the 
Interior but were on the contrary disapproved by a representative of 
the Secretary acting in a lawful and authorized manner, and further 
because they were entered into without taking into account the prefer- . — 
-ence right of tribal members under Article Vid, section 3, OF eee Aa 
- Constitution. _ 
On the qicetian of departmental weleas pelea. argue ‘that oe 
their agreements were approved, in effect, by the Assistant Secretary - 
of the Interior on May 12 when-he sidoresd the memorandum of the © 
- Solicitor which is attached-to the petition.. But a careful reading 
~_ of the memorandum in question makes clear what. would in any event . 
be clear from the circumstances surrounding its execution, namely, 


- that: what was approved i in this memorandum was a form of contract, 


~~ and not 20 actual contracts. As if to eliminate any doubt on the score, | 
the Assistant t Secretary, at the. same time that he approved the memo- 


ot teas itemokanaui of ating: Solicitor Kirgis, March .16,. 1930 ; letter of May | 4, 1939, to 

oo Superintendent from Assistant Commissioner; approved by Assistant. Secretary on May. 
9, 1939 ;. letter- of August 26, 1939, to Council . ‘Chairman ’from Assistant Secretary ; At 
memorandum of February 12, 1940, to Commissioner from Assistant - Secretary ; , letter. 4 
of February 26, 1940, from Superintendent to Commissioner, approved by. Acting Assistant - 
Seas Secretary ; preferential: lease to Wright Hagerty, approved June 9, 1941; preferential ar 

lease to Levi. J. Burd, approved January 28, 1942; letter of October 19, 1942, to Secre- 

~ tary” of the Interior from Assistant Commissioner, approved by Assistant Secretary; 
letter: of May 26, 1942, to Cube mendents from Assistant Commissioner, nerrOae by . 
on Assistant Secretary. errors 
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| manda in. n qidstion; placed ‘his. signature upon ene rovaced contract 
form with the: notation, “Approved. as to form: May 12, 1943.” 
| (Findings of Fact, par. 8.) A letter’ from Assistant Coihiniséioner SO tS 
. Zimmerman to- ‘Superintendent McBride, dated May 21, refers tothe 
_ Assistant Secretary’s action in these terms: “On May 12, 1943, the 


“The pando recites | mm express terms: “The contre dae : 


a Assistant Secretary: appEyed: a, - plan. of the Blackfeet Tribal Council, ee 
ete.” ~ oe 


nates the Superintendent. of the Blackfeet Reservation. as the ap-. 7 
. proving: official. » This delegation. of power to the Superintendent ae 
is a real delegation of power, a delegation of the power which the — 


: Secretary or Assistant Secretary, under the governing statutes and 


- the tribal constitution and charter, would otherwise have to exercise 

aie personally. “This power of approval involves discretion. and judg- Pee 

~~ ment. In approving an-oil: lease, the Assistant. Secretary i 1s charged | Se 
with a high. fiduciary duty. He may reject a lease that is. legally cane 

perfect if he finds reason. to: doubt: the reliability of the lessee, or a 

_ «Yeason to question the circumstances under which the lease was ex- © 

-- écuted. He may reject a lease for no other reason than- that the value 

of the property has appreciably increased since the date when the ~ 

3 lease was first agreed upon. He may reject a, lease to’ non-Indians if, 38 

he determines that a lease to Indians would be more in accord with 


tribal or Federal policy. ‘He may refuse approval of a lease because — 
_ of minor irregularities as to signature, date, or. acknowledgment, even. 
though these irregularities would not preclude legal enforcement: of 


its terms if it: were approved. — In other words, he has the right bo. ee 
insist upon a document that is not only legally énforeeable but legally 
"perfect beyond doubt. or cavil. ° And he is not under .a duty to set | 
forth the reasons for his disapproval exhaustively i in such a fashion © 
| as:to waive the right to. disapprove 0. on other ee a those reasons ere 
should turn out to be’ defective. ees i a 


 *Phis- power, —_the broadness: of - which. Seitionde a recognize: aes _ 
7 Petitioners’ Reply Brief. at p- 12, citing United States v. Barnsdall _ 
OM Co.; 127 FB. (2d) 1019. (C.. CG: AY 10) ,—was - not exercised and — 


| ‘exhausted on May 12 when the Assistant Secretary approved a form - 


a of contract without even attempting to examine or consider any of the — = 


20° agreements which had been actually executed on a different and ° 7 ; 
unacceptable | form. Far from. beng exercised or exhausted, this.” 


| ae power was expressly delegated to the: Superintendent of the Black- : - | 
7 feet Reservation. That official was then in. a position, In passing upon. ve 
_ contracts made on-this form, to do whatever the. Assistant Secretary ~ a 


might do, and to Ieave undone what the ‘Assistant Secretary might ~ 
Se leave undone. He could, not, ofc course, 2, Ob} ect to the rou which had: 


6929594846 
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- been coher Bits in all ether réspects his eign was aS ‘biond ae 


as that of the Assistant Secretary in passing upon any contract made a. 
« ih accordance with a prescribed form. 7 


‘The record. shows that in the exercise of this. digreticn the Super’ ° - 


Pak Sr ndent of the Blackfeet Reservation declined to approve three — : 


agreements executed by the petitioners. On its face this action left 7 
the way clear to the Blackfeet Tribal Council to execute, and to the 


Superintendent to approve, oil drilling agreements on these lands - 


~ to other parties. Petitioners contend, however, that this action of .. 


the ‘Superintendent was wrongful and should therefore be considered 


eer nullity or beset aside. It: Is, therefor e, necessary, in order to do Z + % 
_ Justice to. the petitioners’ argument, to consider the basis of the ) 
tf Superintendent’s action in refusing approval to these agreements. 7 


- Three grounds were advanced in explanation of this refusal:. (1) . 
_. that the allocations of the twenty areas had been “reshuffled” after 
the completion of an important producing well in the neighborhood, - 
and that this reshuffling was not to the advantage of the tribe; (2) _ 
that the preference provisions of. the tribal constitution had ‘been : 

| ignored; and (3) that the agreements as presented, and. the’accom- — 


panying bonds, showed. some minor irregularities as to. date and ~~ 
| acknowledgment... - eae % 


. These grounds were not ed aly wey to the petitioners: , 
the first was. communicated on or about June 10 to Mr. Teter, who 
promptly. passed the information on to the petitioners (R. 84-85; 
Findings of Fact, pars.. 18- 14); the second | ‘was communicated to — 
~ Petitioner Cobb, in response to an inquiry, on September 6 (Aflidavit 

of A. B. Cobb, Pp. 4.), but the matter had been discussed on the reser-_ 
vation at ae since May: 4, when Council Vice President Pambrun, 
who had represented the ie in Chicago and Washington. con- 
: ferences on the oil drilling agreements, reported to the Council an 


+ Indian Office racer eat on that the Council “advertise the con- _ 


tracts to the Indians before advertising to the public.” _ (See, also, 
c Findings of Fact, par. 16 e¢ seg.) ; the third objection. was apparently 2% 


not communicated to the petitioners until after the hearing in this. 


Le —_ case. To have set. forth all these objections simultaneously and.com- 


; pletely might have prevented confusion ; but not to do so was ‘nota. = 
breach of any. duty owed to the Nee ener: The omission did not 
| invalidate the Superintendent’s refusal-to approve the contracts, nor Z we 


did it transform his disapproval into an approval. 


- Petitioners. argue that all the reasons advariced by the Sinidiends a 
ent for not approving these agreements-are invalid. Ifthis werethe = — 

- ease it would still not necessarily follow that he approved the agree- 

ments, or that the agreements might now be approved by the Depart- i 
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S & ment 2 nunc pro Pee so as to divest, the rights of thivd partes ah a a ee 
‘have since been granted leases on these lands. But it. is “immecessary Cay Oa 
iooe ie decide whether the power of the Superintendent. or the Secretary = 
es extends: so far as to allow such action, for,. assuming that the author- = 
ities cited ‘by. petitioners. (Anchor Oil Co. v. Gray, 257 Fed. OTS ae a 
= (OlC, A. 8, 1919), afd 256.U. S. 519; Pickering v. Lomax, 145. ‘Ue & oo 


aoe 810; United. States v. Getzelman, 89 F. (2d) 581 (C. C..A. 10, 1987) 2 


< ~ Hallam v. Commerce Min. Gos 49.F. (2a) 108 (C: C. A.10, 1981); 
oe Almeda | Oil Co. v. Kelley, 35 Okla. 525, 180 Pae. 9381) substantiated ee ee 


. the: power ‘of. the Department in an appropr iate-case to approve. cat eee a 


- contracts | first’ executed, notwithstanding an outstanding approval = 


ee given to other contracts, the fact, remains that no such. action has. been — ye ae 
oe. taken. and. no legal right to such action has been established: Ae right ae eee . 
2 10 demand. ‘such action could ‘be established. only by, demonstrating Sy Be 
first, that the secur ing of leases on Blackfeet oil.is, like the ‘securing ~ . 


oe of certain leases on the public domain, (H oyt V. Weyerhaeuser, 161 


ae Fed. 324 (CG. C. ‘AL 8; 1908), a matter of statutory right, and, second, e a 


e that all of the grounds advanced by the Superintendent. for re] jecting o — 
the petitioners’ agreements are invalid. .We are of the opinion that. a - 


| no. person. has: any statutory right to demand a: lease of Blackfeet: oil, os — . Le : 
and, in any event, that at least two of the grounds advanced by the = 


_. Superintendent: afford lawful. reasons for. supporting the adminis- ro. 
trative decision to reject petitioners’ agreements and to, aRPTOYe: ae a 
2 stead the agreements | executed with respondents. | : ca Tae 
(1) The “reshuffling” of agreements of which the Siparintendént eee 


. — ope ned has a particular Tanne ‘upon the claims of Petitioners oe | | 
~ Sederholm ‘and Hanlon. Sederholm was not among the. original. . 


20. who ‘executed agreements - in February and March. on the form: 20 8 


e ae that \ Was later rejected... He came into the picture in J une, only after” er 


a large oil well, reputed to be the season g largest in Montana, had . a 
; "been. completed i in the section of land adjoining the section in which Be oe oe 
~~ “he ‘now. makes claim. (Findings of Fact, par. ', ) The quarter gece ae 


Sm. 2 ~ tion: ‘which. he claims had originally been allocated to. one ‘Everett 

ee ‘Crumley. ‘It is alleged that Mr, Crumley offered to pay the agent: 0 ee a 
~ the Tribal Council a'sum of money if his contract should be reinstated 
ery the. new form. (R. 9.) This was regarded as an attempt.at bribery ory 


~ and was advanced. as. the sole reason. for refusing to renegotiate a a ee 
| contract. as” proposed. . Tt ‘is: difficult to believe that anybody would as 


_ have offered to pay the agent of the Tribal Council a bribe or bonus aoe 


for. doing what he planned to do anyway, namely, to renegotiate agree- 


2. * ments on the: new form with those who already held agreements on the - oe , : ee 
te 2 Old, form. If any. offer of payment was made, it would be easier to 
a. understand ¢ the or as based upon a pene that the agent: of the e Tribal ee 


652 . "DECISIONS or THE DEPARTMENT DOF THE INTERIOR “weLp. fie 


4 Caine: Mr. Teter, planned ¢ ‘ care away a very promising tract an ac eh. 
_° to-award the tract to one of Mr. Teter’ s own business associates. The ee 
ee records of ‘the Department. contain a good deal of evidence as to 
: financial relationships connecting Mr. Teter, Mr. Hanlon, : Mr. Se der- ~ = 
holm and Mr. Cobb. Mr: Teter testified to his business associations . 
with Mr. Hanlon (R. 4), and the records of the Department show 


ae that Mr. Teter purported | to act. as. agent. for Mr. Hanlon in securing ted one 


a tribal oil lease in-1942.. (See letter of Assistant Secretary Chapman. : . 
.2 fo" Chairman of Blackfeet Tribal Business Council, dated May 21, 
1942.) “Mr. Sederhoim is acknowledged to bea bookkeeper employed eee 


by Mr. Cobb (F indings of Fact, par. 5). Mr. Cobb i ig referred to by. e 


Mr. Teter in a letter to the Tribal Council, dated June 10,in the fol- 

a lowing fashion: “Now the reason why T gave Mr. Cobb through Boe 

~ man by the. Name of Sederholm who is his head office. man is because: rao 

i Mr. Cobb while i in Washington City, actually assisted and helped uw us re 

- all that was possible * fe oe es 

‘In the proceedings. before this: Board, neither the integ sprity of Mr. a Saas: 

oe Teter nor the integrity. of Mr. Crumley is in issue. No'charges against . 

either of these. gentlemen: have been. ‘presented to the Board, and ve 
naturally no answers have been made by either individual: to any . 
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“ee, 


7 such - charges. | Nothing i in the foregoing discussion, therefore, isto. 


be ‘taken as: ‘reflecting i in any way upon. ‘the integrity, of either indi- 


“vidual. The foregoing discussion is directed merely to. the. question i - - 


ee =. of whether the: Superintendent. of the ‘Blackfeet Reservation could. 
oo reasonably conclude, from all the facts available to him at the time, i 
2 that, there had been. a “reshuflling” of contracts which involved : new 


in the claim of William. M. Hanlon. The tract involved i in that claim 


a ee Blackfeet Tribe. We hold that in the circumstances revealed this” = 
a conclusion was justified. nee : 
‘Somewhat similar ecanaciations sie to the reshuflling involved . 


A Was. one that had previously been awarded to one J. _A. Cronin. The aes 


terms and circumstancés under which the tract in question was trans- 
ferred from Cronin to Hanlon were not revealed, although Mr: Teter | | 
ee testified’ that there was a “deal” between the two involving the use 
—_ of equipment. (R. 31) and Mr. Cronin. advised the Council (by letter 
of June 23) that he was ceding his claim.to Mr. Hanlon because - 


“Mr. ‘Bill Hanlon and I made an. operating contract between our- | se 


_ - selves. » This tract, like the Crumley-Sederholm tract; was located 
 - elose to the large well which had been completed during the week 
of April 17. In view of these facts we hold*that the Superintendent _ 
of the Blackfeet Reservation: was amply justified i in concluding that 
“eg the economic advantages incident to the increased value of this tract. 
were deme _—— by parties other than the Blackfeet Tribe and — 
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es any contract submitted in » such circumstances ought not, to te: ap- | 

Poe a proved. — : ae 
In thine er Petitioner A. _B. ‘Cobb-3 is ina cate eactoe than ate 
eas either of his co-petitioners. He was one of the original contractors | 


under the original disapproved form. of agreement. ‘The agreement . 


Ee which he presented to the Superintendent, on or about June 19 cov- 5 
ered precisely the same area as that covered by his original agrees 
“ment, applied for on February, 24. Nevertheless, the Superintendent | 

of the Blackfeet. Reservation felt that if there were any “reshuffling” — fe 


a at all, he would prefer not to sign any agreements until the whole >; 


i matter had been presented to the Department. While we: think this 


Was perhaps an overstrict. reading. of his instructions, we cannot say 


that this view was wholly unreasonable, particularly in its applica; _ 
_ tion to Petitioner Cobb. who. himself expected to. profit. (through the 
| allocation to his employee, Sederholm) from the reshufile. We hold, 
therefore, that the Superintendent. of the Blackfeet. ‘Reservation 
acted within. the scope of his authority i In refusing to approve the 
| agreements presented on or. about: June 19 by all three petitioners. . 
(2) The fact that all the agreements with petitioners had ap- 
parently been issued in violation of the preference right accorded. by 
the Blackfeet Constitution to members of the Blackfeet Tribe pro- 
vided a second justification for. the refusal-of the Superintendent to 


= approve petitioners’ agreements. The Superintendent. clearly had — 


_a right to rely upon ‘decisions already rendered by the Department | 
holding such preference provisions. to be applicable to oil leases. He - 
was not bound. at his-peril to substitute his own legal judgment. for. 


> that of the Solicitor and. Assistant ‘Secretary of the Department, 
even if he thought their judgment: on this question. unsound. In re- .— 


_ fusing to approve petitioners’ agreements he was clearly acting with- 7 
in the scope of his duty. Petitioners place considerable stress on the. 


. fact that a memorandum from Acting Solicitor Cohen to the Assist-. ra 


ant Secretary dated June. 6, 1941, and approved by the Assistant - 
: Secretary on J une 9, 1941, contains the statement : | 


? am Lr an if find it cunnecessary to consider at ‘this time the: further. quéstion 
&, os whether the Tribal Council. was.in fact under a duty, by reason of the pro-- 


__ visions of. the tribal constitution and. charter, to grant a preference to members | = : 


% of, the tribe before making any lease to a non-member. fe. 


But it is difficult to see how this. expression can help the peeiodane ee 


: argument: that. the Super intendent’s refusal to. approve their agree-_ : 


ee ments was'a wrongful act.. If the question whether the Blackfeet 


- Tribal Business Council might. ignore membership preferences: in — 


alte - Issuing an oil lease was'so abstruse that the Acting Solicitor of the 


te Department preferred not to answer it, in a case where the question ee + 


ee a 
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was “not. Salis ae then certainly: the Superintendent of the. . > 


Blackfeet. Reservation was under no legal duty to. answer ‘that ques-_ 


ae tion himself. Indeed, the mere existence of doubts on this question ai 5 


. justified the Superintendent in refusing to approve the agreements 


presented and in seeking advice, which in fact he promptly. sought as : 


and quickly obtained, as to whether a prior opportunity to accept or © 
reject. the contracts in question should be offered to members of the | 


Blackfeet Tribe. The Superintendent and the Council were advised =~ 


(tentatively by. telegrams of June 23 and June 25. and definitively 


by letter of July 15). that the preference provisions of the tribal con- — 
__: stitution should be followed. (F indings of Fact, pars. 16-26.) Al- | 
‘though it is not necessary" to pass upon the lepal correctness of this ao 


decision, beyond the point that it was within the jurisdiction of the 
Department to make the decision it. made, we think the advice, ren- 

_ dered was sound. The property in question: is: tribal property. 
British- American Oil Co. v. Board of Equalization of Montana, 299 
Uz S. 159 (1936). ‘The provision of the constitution with respect to 
leases of tribal property is in terms as applicable to oil leases as to 
cany other leases. The constitution. was adopted at ‘a time when the 
‘attention of the Blackfeet Tribe was’ focused upon the tribe’s oil 


resources. Oil had been. discovered within the boundaries of the . . 


. Blackfeet Reservation on September 28, 1932. By June 30, 1936, 
- 44 producing wells had been drilled within the reservation. -The 
constitution and the charter contain specific references to oil leases. 
The drilling agreements here involved are. nonetheless leases (indeed 
they are so characterized. by petitioners’ attorney in the letter trans- 
pis mitting the petition) because they provide for net royalties | as well 
as gross royalties. “While these agreements undoubtedly. partake rs 
the nature of joint adventures. there 1 is no oy! between a 
- joint. adventure and a lease. ad | 
_ Under these conditions we think ane  Suberiibindant of the Black- 
feet Reservation acted within the scope of his authority i in. rejecting — 


| . these. agreements, which had been negotiated, as the record shows, 


without tn oe Spporemury, for. the: exercise of Indian — 


oO preference rights.* 


eA. ‘memorandum dated September. 18, 1942, to ‘Assistant Secretary ‘Obapaan from. 
._ Assistant Solicitor Flanery indicates - that - the preference provisions. of. the Blackfeet 


Constitution may be satisfied, even without. formal posting of notices,.where the Tribal = 


Council certifies that members of the tribe have had a fair opportunity to make preference 
- elaims. and have refrained _from. doing so; In the case at bar, however, neither peti- - 
-. tioners nor the Tribal. Council have taken the position that adequate opportunity for the 


assertion of. preference <laims was ‘ allowed: prior to July 21. That position was sug ok 


- gested by delegates of the Council in departmental discussions in April, which ‘accounts 


for the silence of the depar tmental memorandum of May 12 on. the subject of preference ; 


rights. ‘But evidence presented at the hearing showed that no recognition was given to - 

-_. preference rights until some time in: June or July (R. 5, 36). And certainly no oppor- 

ve tunity to assert such rights was allowed in the course of veallocating . agreements to 
Petitioners Sederholm one Hanlon. : e 
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es (3) In view ee the: foregoing enehiaonss we yA’ it unnecessary , 0 
to pass upon the validity of the rather minute objections noted in, 


- the Superintendent’s letter of. September 25 to the form of: the re- aa 
jected contracts and accompanying bonds. : 
The fact. that. the Superintendent: was legally justified, as we hold | 

' he-was, in refusing to approve the petitioners’ contracts in June does 


not mean that the Secretary of the Interior could not give approval 


_ to these contracts at.a later time.. Had timely application been made 


. for the exercise of the Secretary’s supervisory authority, considera- 


tion might have been ‘accorded to the petitioners’ equities before any. 
question arose of intervening rights of third parties. But no such 


- application. was. made for three months, and in- that period | of time 
the three areas in. question had been leased. to the. respondents and ...:, /4 7: 
oe substantial progress. had been made in the digging of wells on these. 


tracts. As between, petitioners and esporinentts ¢ the. e-question i is: | Who a 
has prior legal rights? ge RS a | | ae ie 
; On: August. 9, when leases to respondents were. es ae be- 5" 


~ came effective, the. petitioners did not have valid: leases. Their ap- 

- plications for approval of such. leases had not been granted: and the © 
2 ‘Superintendent’s action in this regard was within the scope of his 2° 0 
authority and. cannot be disregarded asa nullity.  Anicher v.. Guns- 


burg, 246 U. S. 110. At best the. petitioners had a right to demand 7 


_ that the decision. of the Superintendent be reconsidered. ‘But before. 
any ‘such reconsideration was asked, new leases were issued to third 
= parties. These leases are legally perfect. in. all respects. Their valid- betas 
ity does not-even depend upon the applicability to. these transactions ~ are 


» OE the prefere ence provisions of the tribal constitution. For even | | 


tf the Tribal Council was not. under. a duty to do so, it clearly had 


_ the right to favor tribal members in disposing of tribal property. 7 


rs Particularly did. it have the right to favor tribal members where . 3 


_ contracts were being allocated without competitive bidding. There-. | | 


~~. fore, in the face of outstanding valid leases to third parties, it is 


impossible i in this proceeding to grant petitioners the relief sought. 
‘ Jones v. UM echan, 175 U. S. 1; Noble v. Union River Logging Raitl- 
road, 147 U. S. 165; Mosgrove v. Harper, 54 Pac. 187: (One. )3 ‘ and 


> gee Kean v. Calumet Canal Co., 190 U. S. 452, 461. 


The basic issue in this case was decided by the Supre eme Court; in | 
the case of Anicker v. Gunsburg, 246 U. S. 110. (1918), where the - 
‘Court upheld the power of the Secretary to approve a lease filed _ 


x subsequently to the filing of the appellant’s lease, declaring: 


The. statute is plain in its provisions—that no lease, of tlie character heres in. 


ces . question, can be valid. without the approval of the Secretary. Such approval _ 


_ rests in. the” exercise of hia. discretion ; “unquestionably. this psatnerlty was” . 
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7 given to him. for the protection. of Indians against: ‘their own. improvidence an 
and’ the designs of those who would obtain their property “for inadequate > | 
compensation. . It is also true that the law does not vest arbitr ary. authority - 

‘in the Secretary of the Interior. But it does give-him power to consider the | 

- advantages and disadvantages of the lease presented for his action, and to orerant ; 
or withhold approval as his. judgment. may dictate, | es 


| . There is nothing in this record to show. that approval of the appellant's Sieaee: 
has been given by the Secretary ‘as required by the statute.’ On the contrary, . 
it appears that the Secretary. approved another lease. ef the same: land; and 
has. withheld his approyal of the one under which. the appellant claims.’ ‘The 
mecretary . declares in substance in the finding which we have quoted, being 


his final: action | in the case, that. the prior recording of one. lease does not - 


abridge his authority to find: that another lease, regularly executed. and filed, > 
is more to the allottee’s interest and better entitled. to approval. _ It does not. 


7 appear ‘that had he disapproved. the Gunsburg lease, he would have approved 


the. one to appellant, and, until this affirmatively appears, appellant. has no. a 
i standing which: permits a court by its decree to award. the leasehold to him. 


‘We find nothing in this: record to indicate that the Seer etary of the Interior 3 


' has’ exceeded the. authority which the law vests in him. : The fact that he. has— 
. given’reasons in the discussion. of the case, wliich might not in all. respects meet .- 
with approval, does. not deprive him of author ity to exercise the. discretionary 


: power with which. by statute he is invested. -United ‘States ex ral. ve Vv 
eae 205 U.S. 80, 85, 86. [At ‘Dp: oa j 


"While the petitioners must therefore be denied the relief they have - 
3 Pete in this proceeding, it appears that at least one ‘of them’ is.” 
_ equitably. entitled to relief at the hands of the Department and the — 
. Blackfeet Tribe. Petitioner A. B. Cobb was one of the first parties. _ 
~ to apply for an oil drilling agreement under the Teter contract. The _ 
records of the Blackfeet: Tribal Business Council show that his ap- 
. plication for this tract is-dated February 94, The area originally - 


_ -assigned him was. reassigned to him under the revised contract form -— 


in i une and. the reassignment was confirmed by vote of the Tribal 


| Council on July 1: (Findings of Fact, pars. 11-12, 25.). On. July - 


14 he was advised by representatives of the Council that his contract 
was. valid (ibid., par. 27) notwithstanding the fact. that these repre- - 
“sentatives. of the Council apparently knew at the time that the De- 
“partment: considered the membership preference provisions of the 
constitution applicable and that the Superintendent refused to ap- 


7 prove petitioner’ S contract until action had been taken in conformity ees 


with these provisions. With these assurances from the Council and 
the Council’s agent, Petitioner Cobb expended. considerable: sums of 
‘money to prepare for drilling. True, he took a chance—as an old 
‘operator on the reservation he. knew that the Council could not grant 
a lease over the Superintendent’s objection—and the chance turned — 


- sour. when the Council awarded. the land to a member ‘of the tribe. 


| But it was a chance based upon confidence } in . the good faith of the ia 


shies Beg 
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Tribal Gouncil aid all its members. The loss. ihat plitioner suffers i | ae 


ee : ~ would not have been suffered if the Council, the Superintendent, cand - * 
~~ the Department had: distinctly proclaimed at the outset that no oil — 


. drilling agreements -would be awarded to nonmembers without prior | et, 


= : posting for. members’ preference. claims. The loss might not: have iy, 


been suffered-if, since this had not been done, the Tribal Council en 


had then stood by its original position’ and. had refused. +o lease this : 


tract to respondent: Gr ace Hagerty or had. persuaded said respondent - 


to accept another tract instead of petitioner’s, in order to safeguard 


- the Council’s: reputation: for-fair dealing and to make it possible for 8 a 
the Council to stand by its original bargain. Equally, the peti- ng 


_tioner’s. loss might not ‘have ad if-the Superintendent or the | 
Department had taken timely steps to deny approval to the conflict- _ 
Ing lease.. The. petitioner’s | difficulties: are an. unfortunate, but. 7 


. perfectly natural, consequence: of a new experimental procedure I 


oil leasing... They are not the result. of malice or illegal action. They 


involve the sort of chance and the sort of loss that. anybody 1 inthe _ : 


business of oil: drilling must be prepared to take. If the Department 
were limited to granting ‘petitioner | the relief he might have ina 
court of law, it could, not redress: such. a loss. . But in view. of the | 
fact that the Department i is not ‘so limited i in its action, it may, with- 


out interfering” with -the vested rights of: respondents, take other — . 


measures for the ‘relief of the petitioner, the. moral. basis of which 


“attorney” for respondents does” not deny. (R. 28-29). It, is accord- be 


~ ingly recommended oe the following action be: taken ; on the ° petition | 
of A. B. Cobb: an ee ce | 


The petition 3 is. © disninsed: on. e condidon that. the Blackfeet’ Tribal | 
Business: Council shall, within 60. days of the approval. of ‘this. 
_ + decree, allow Petitioner A. B. Cobb - aright to.select, from the 

otherwise. undisposed. of tracts posted. on July 21. for Indian pref-: 
7 . erence claims oniwhich no ‘such. claims were filed, a tract of 160° 


_aeres, and to receive a lease: thereon identical, except for location, Ba ee 


oo with. those heretofore approved. 


Te as - ‘Petitioners Hanlon. and coc atholn: ae not: Shan | 


a ~ equivalent equities, their. petitions are dismissed without. qualifica- se 


‘tion. . ‘This will leave the Tribal Business, Council free to decide on.” 


its own responsibility whether it should permit Petitioner. Sederholm, no 

- Petitioner Hanlon, Petitioner Sederholm’s predecessor | in interest, 
_ Everett Crumley, or any" other parties who have in good. faith relied. eae 
Japon the pledged ‘word of the Council to their disadvantage, to 


= oo . “secure: oil one agreements i in . the: approved sor on tracts for : ae: 


a x for the exercise 2 of the Secretary’ S eupervisnry: suunony | is, 
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: which marian eee claims were not filed fon the pilowancs: 


of fair opportunity to do so. Except as above qualified, the eae —_ 


Denied. 


| Appromed: ees 
Haxow L ‘Tous, | | 
Berta, oe the Interior. 


> STATUS OF TITLE TO MINERAL RIGHTS: IN THE ‘WATERLOO 7 - 
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° Arreamate Rienrs—Oi. AND > Gas imasns ON Gaur Pie bes ae OF It UNE | 


6, 1942—PowER OF ‘TERMINATION—DILIGENCE. ‘REQUIRED Or Daparrment— ob 


_ Errecr, or REAL OR SUBSTANTIAL, VIOLATION OF. ConpITIons. | 


* ‘Title. to the minerals underlying lands within: the ‘Waterloo: ‘Recreational ; 
_ Demonstration Area was. conveyed to the State of ‘Michigan by the United — 
ea States subject. to the conditions and provisions contained. in ‘the act of 
June 6, 1942. (56 Stat. 326), and in the deed. The United ‘States holds 


3 possible power of. termination, ‘which upon breach of the conditions con- a 


tained in the deed becomes a vested power of termination. -The Depart- i 

ment should . exercise diligence by: notifying the Secretary of any. real or : 

a substantial violation. of the conditions: by the. State of: Michigan in “order 7 
— to protect the interests of the Untied Dies: a ee 7 se 


- Harper, Solicitor: 


You have presentéd for my doneidortigh: as cision whether cher 


_ State of Michigan is authorized to grant leases for oil‘and gas.ex- 
a ploration. and development on Jands conveyed by the. United States ~ 
tothe State, pursuant to the.act of June 6, 1942.1 This statute author- - 
izes the Secretary of the Interior, with the. approval of the President, — 
to convey to the States: recreational demonstration projects’ trans-_ : 


ferred to him by Executive Order. No:.7 4.96 for public park, recrea- 
tional and conservation purposes. The provisions of the legislation. 
| Seiad to the solution of the question under consideration ¢ are as 
. Ske: 3. les ‘Bvery cache deed or ee shall contain the: express condition - 


7 . that the. Lae or lessee shall use the ‘property exclusively for public park,, ie 
recreational, and conservation. ‘purposes, and the further express condition that | 


. the United States | assumes no obligation for the maintenance: or operation 


neh, of the. property after the acceptance. of. such. deed. or ‘during the term of such 


_ lease, and may contain such other ‘conditions not inconsistent with - such 


a 56 om 326, 


: a - Pare “WATERLOO RECREATIONAL AREA | eae ee 
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.. express conditions: as may be agreed upon by tie Secretary and the grantee - a 
or ‘lessee : Provided, That the title. and right to. possession of any Jands- SO. x ae 


conveyed | or: leased, together with the improvements thereon, shall: revert to 


the’ United. States. upon a “finding by the: Secretary; after notice to such grantee ee 


- Or lessee. and after: an opportunity: for a hearing, that: the grantee or lessee. 


~ has: not. complied: with such. conditions during a period of .more than. three. ~ ae 

_ years, which. finding | ‘shall be final and. conclusive, and. such. lands - and. — es 

improvements thereon, upon such. reversion to the United States, shall be 9. 
. returned to the. ‘jurisdiction of the Department of the Interior and upon dete ae 
mination of the Secretary may be considered as surplus real property to be 


Ae oe of in accordance with the Act of August 27, 1935 (49 Stat. 885). Pas 


The Secretary pcecuied a quitclaim deed . on. June a 1943, which: ° oe 


ee Se approved by the President on June 7, 1943., It appears ‘that the 


State of Michigan accepted the grant which contained the following - oe 
oe . conditions imposed by. the act of J une 6; 1942: a z. 


- Provided: always, ‘that: this: deed is made upon the express condition that the. aie 


ee, State’ of Michigan shall use the said property. exclusively for public park, se, 


~ recreational, ‘and conservation’ purposes, and the further’ express condition .- 

. that. the United States‘of America assumes. no obligation. for the maintenance “a 

Daler or operation of the said property after the acceptance of this deed ; | : ee be 
Provided further, that the title and right to possession of said lands, tometlice ey ge es 
S with: the ‘improvements . and equipment thereon, shall. revert to” the. ‘United. - 

a States of America. upon a finding by the Secretary of the Interior, after iotice ~ 
to. the State of. Michigan and after. an opportunity for a ‘hearing, that the said es 
~ State has not complied. with the aforesaid conditions during a period « of more. = ne 


a than thre ee years, which finding shall be anal and conclusive. 


ee seems [6 be ae a settled law of Michigan that ¢ a: rae of title 


: ms ‘to land. includes all minerals beneath the surface unless they are re- - a 
: “served by the grantor. Oil and gas are minerals.?.. Neither the act . i 
_ of. June 6, 1942, nor the deed to the State of Michigan contains reser-- 


vations of oil 4 gas. The State, therefore, acquired all. polar eens : 


minerals which were formerly owned by the United States. . 


Iam of the opinion. that the State of Michigan is eee to 2 


a ann oil and gas. leases because it. acquired a fee: simple title even 


- though the estate conveyed.is, from a technical-standpoint, an estate a 
upon. condition subsequent, which is subject to forfeiture. for. breach — oa 


a oa the condition All that now remains in the Government is » oe | 


- aCentrat Land Oo: v. _ City of Grand Rapids, 302 Mich. 105, 4 N. Ww. (2a). 485 ase pea 


- 5 aeoord Op. Sol. M. 28942, February. 10, 1937 ; 39 Op. Atty. Gen. 39: (1987). 


os 8 Ohio Oil. Oo. vi Indiana, 177. U. §..190 (1900). : ae ket d aed 
- 4 See note 2» supras Restatement, Property (1986), secs. a4 and: 45-5 0p. Sol. ™M. 2165, eat oe 


a October 3 18, 1984. 
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“Bi possible power . ‘termination,$ i in Phe event. the caus s sabiccguent = 
is broken. The mere breach of. the condition does. not result ina - 


: forfeiture of the. property. . After: the breach. of. the. condition the 
right. to terminate the: ‘estate, which was: only. a. possible. right before, 7 
_ becomes.a vested power of termination. by virtue of which the Gov- 
ernment: could, after the: hearing ‘prescribed by the: act: of June 6, 
"1942; exercise the: powers of termination bringing ‘the: conditional - 

estaté-to an end.§ The State of Michigan has therefore the right to. 

“exercise” any act incident to ownership ¢ as if the condition did not 

-exist.7 ee : se ek Pe . 
Whether any ‘exploration or Production nrider ¢ an coil a vas. s lease 
7 by the State-of Michigan. would interfere or conflict with the use of 
the land: for public. park and recreational and conservation : ‘purposes . 
specified in the act.of June 6, 1942, and the grant:by the United States — 
so as to warrant the. declaration: i the United States-of a ‘forfeiture — 


_-is'a question of fact for the administrative determination of the 
Secretary.® Such. action on. the part of. the. State would,. however, a 


~ give the Government a power of termination.if the Secrétary of the — 
Interior should.determine that the State of Michigan: has not com- 


i plied with: the conditions after a hearing, as. provided by the- act of = : Pe 


Ju une 6, 1942. ‘Since the courts donot favor forfeitures, the act con- 


. stituting a breach for which a forfeiture will be enforced must. ‘be. a 


| substantial as distinguished from a merely. technical breach; it must ir 
| be 3 in. violation of the true purpose and intent of the condition Dee 
Before any development for: the: production. of oil or gas, atkins | 
the Waterloo Recreational Demonstration Area, is undertaken bythe ~~ 





: '’ Restatement, Property. (1938), sec. 24, An interesting explanation. of the | reason. for ~ 
‘the use of. “power of termination” instead of “right of entry’ appears in the Special » 

Note: - “The. interest: herein: described as a ‘Dower. of termination’ ‘frequently is referred 
to as a ‘right ‘of. entry.’ This latter. term is not used in this Restatement for two reasons. 
In‘ the first place, the interest: of: the: person in: whose: favor the: condition ‘exists ‘is’ ‘not: 
a ‘right’ as that word is defined in sec: 1. It is a.‘power’ as that. word: is defined .in | 
sec. 3. In the. second place, under modern law, an entry. is normally not necessary in 
order to terminate the interest subject to the: condition... ‘Even “if ‘the instrument. creating 
the condition expressly reserves to the conveyor a ‘power to. enter and. to. terminate’ the 
estate created, eno entry is. essential. ‘The interest ‘subject ‘to such a power’ is. terminated. 

by: any. appropriate : ‘manifestation, upon the part of the person. in. whose favor, the con- . 
dition exists, of his intent Ehereuy’ to, terminate the interest in : question.” 


¢ Restatement, ‘Property, sec. 45. ; 
: 7 Op. Atty. Gen:, ‘supra, note. 2, at. ‘Dp. Ad, 42, citing Sdhulenderg. v Harriman, 21 Wall: ; 
| 44 (1874) ; Vail y. Long-Island. R. Co., 106 N.Y. 283, 12.N. BE. 607. (1887) ; . Methodist. 
Protestant Church of H enderson. v, ‘Young, 130 N.C. 8, 40 S. EE. 691 -(1902)°; Leavenworth, ~ 


7 ete. R,-R. Co. Vv. United: States, 92 U. S.:733. (1875). 5, Lake Superior. etc: Co. -¥: Cunningham, 


155 U. s. B54. (1894) ; y New. York Indians Yi . United Ses 170 U. a 1 EOS Sa, 


© Op. Atty. Gen., supra, note 2, at D: 42: . | 
9 Central Land 0.7. City of Grand: ‘Rapids, 302. Mich; : 105, 4 N: WwW. (2a) 485 (1942), 
ae cited supra, note 2: Rose V. Hawley, 141°N. ¥. 366, 36 N. B. 335. (1894): ;- Riggs et at. v. 
a ee et al., 66 Ne ¥. 193 (1876) ; ; Carter v. Branson, 79 Ind. 14 GSE): Se . 


“April 8, F: 94k 


Seatou or - by : any ia theeeot it is ae that the Stats submit. ben 
_ the details of the proposed. plan. of development, including the par- — 


-ticular location. of any test well, for administrative. consideration by. es 
the. Secretary in. the light of the prevailing circumstances. ‘This 


procedure. would enable*the State to’ Jearn in advance whether’ the . | 7 a 
contemplated. development would result in a breach. of the condition rn: 


—— which i 1s set, t forth 3 in. the > deed and the statute. 


_ Approved: pa 
Oscar, Ti. Coe 
Assistant Secretary. 


BERT. 0. PETERSON, ‘MIDWEST. HOLDING COMPANY,. ‘MAUDE L, ae 
| ee BROWN 
‘Decided April 3, 19h 


- Srarutory Gomuuasonon=Ace OF Feprvary 25, 1920, AS Aare August 21, oe . 


-1985—CaNcELATION OF Om. AND Gas. Leases—Novicr OF ‘CANCELATION. i 


“The requirements of: section: 17 ‘of the act: of February : 25, 1920, as: amended 


eee teal 21,. 1935,- which prescribe’ a. 80- day notice of. ‘intent to: cancel an : 


. Oil. and: “gas lease to. the: “Tease. owner, a are met by. service of such notice 
upon the record titleholder of the lease, . Hs, | 


Statutory ConstvcrIon—AcY OF: FEBEUABY 25, 1920, AS  dacipen. Avoust 21, 1 ies 
ae. ze 1985—CancEtaTion, OF Om. AND Gas Leases—“Lase OWNER.” eee | 


The language. of section it of. the. act of February 25, 1920, as senenoed -Angust e | 
aa 21, 1985, : its. legislative. history and the: practical | construction: given. it. by 


a the Department offer. ‘no support for the contention that the “lease owner” eae 


7 : “who | is» entitled’ ‘to notice of cancelation of the lease, | includes. anyone > | 
| “interested: in: the substance of the lease. who. has communicated that fact 
a to: the General Land Office and obtained its approval of the same. - 


Srarurory Consmaverion On, AND: Gas: Lnases — Avprovar, OF OPERATING: he 
- AGREEMENT. : Pak, ears. ae 


— The approval by the. ‘Secretary of the. Interior of an. agreement between 2 og 
‘the lessee and an operator does: not: ‘give. Tise to a contractual relationship — 
“between the United States and the operator or. -ereate any. privity of con-. 
. tract: ‘between the United States. and the. operator. even ‘though | ‘the: agree- 


a ment: binds the operator to fulfill the. lessee’s obligation under the. lease. ma =" 


"Srarorony Consrruction—Acr OF PEepoany’ ‘25,- 1920, AS “AnteNpED Aveusr 21. a 
-1985—CancEraTion: OF. Om, AND Gas ‘Liases—Forrerruges. | : ; : 


“Worfeitures, of oil: and’ gas leases: are: favored by the law and: provisions ‘for 
- forfeiture are constr ued: liberally in favor of the lessor and strictly enforced. 


ie * Péterson and Midwest brought an detion: to ‘vaceite the above: decision, but. thie Ghuses = 


of- Appeals: of : the : ‘District. of Columbia,. in. Peterson v. Ickes,.151 F. (2d) 301- (1945), 


_. affirmed. the decision of. the District Court: ‘dismissing: the action.. _Certiorari was denied _ - . 


by the. United’ “States aineeme Court, 326 O. 8. 795:- 


: v 
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_-Srarvrory (os sede — ae OF FuBRUARY 25, 1920, AS AMENDED Avast. 2, a 
_ 1985—-CancEnation OF OIL: AND GAS ‘Laases—ABANDONMEN'T OF Noricu. 


- The statutory requirement of 80 days’ notice before. cancelation of an oil Fe : a 
~ and gas lease does not require cancelation 30 days after notice. has: been. ead, 
given. nor does the Department’s failure to cancel immediately . after. the Pes 


“lapse. of 30 days constitute abandonment: of the. notice. 


“On AND ‘Gas Lases—Norice OF CANCELATION—ACTUAL Novice, 


The failure to. serve notice of eancelation of a lease in ‘the: manner: ‘pre- Res 


- scribed “by statute upon an. operator in possession of the. premises under . 
an agreement with the lessee, is immaterial when the operator has’ actual 
“notice of. cancelation for the period prescribed by statute; | even if the 
. Statute could be interpreted as requiring notice to. such operator. | | 


‘om. AND Gas Leases — CANCELATION OF Leases — Equrrims JusteviNe REIN os 
| STATEMENT. | > 2 


‘An operator who fails to show any actual expenditure of money or ‘aire 2 ; 
in the development | of Jeased land cannot. be regarded. as. having. such . 


equities in the land as to ueey reinstatement of ine lease a can- - 
 celation. 7 : 7 


Caran, Assistant Seoretary:” , te 7 
This ; is an appeal by the Midwest Holding Conway. eon the ‘a . | 


cision of the Commissioner of the General Land Office of October 23, | 
1948, denying .its application for reinstatement of the oil and gas 


— lease, Cheyenne 045174, of 440.46 acres of land in Park County, 
Wyoming, to Bert O. Peterson, dated December 31,1988. 8 = | | 
On August 24, 1926, Peterson filed his application’ for an oil ead - 


gas prospecting permit on certain Wyoming lands under the Mineral _ os : 
Leasing Act of February 25, 1920 (41 Stat. 487, 80 U. S. C. sec. 221), me 


~ together’ with evidence of a power of attorney to act: for him given 
to.John Wight of Billings, Montana. A permit was issued: to. him 
dated November 26, 1929. Thereafter, on August 20, 1987, Peterson 


aN entered into an operating agreement with the Midwest Holding Com- 7 


pany. -which gave the Company the right to develop the permit. Jands | 


for oil purposes and bound ‘it to pay all costs and expenses of de= - 
velopment including - rentals: and costs of bonds. The Company sey 


BF nan to pay to Peterson certain royalties on the oil produced 
‘in return for these privileges.. The- Department approved this agree- _ 


-ment on April 8, 1938. On September 7, 1937, the Midwest. Holding a = : 


Company Assi pred its operating agreement, to. the Sha-Wa Petroleum 
Corporation, and on June 16, 1938, the Department approved this 


| _ assignment and three simmendmants thereto. On December 29, 1988, . . 
the Sha-Wa Corporation, acting in behalf of Peterson, filed an ap-. 


plication for a lease in ne for the permit pursuant. to the 
_ Grohange provisions of the amendatory act of August 21, 1935. AD 
lease of the: land covered eae the Permit dated December 31, 1988, 


ee, ee a BERT. 0. PETERSON BT AL. °°. fe (OB 5 


April 3; 1944 


7 me was issued to Peterson. The lease oroyided for a term of 5 years, a 2 — ao 
reserved no rental for the first two years because the land was not °. ; 
| within a known oil or gas structure. For the last 3 years of the lease a 


term an annual rental of: ‘$110.25 was specified. . 


2 ‘ _ When the rental for the third year became due on January i 1941, - nS ; 5 
sit was not paid. ‘Accordingly, on June 12, 1941, the Cornimissiéner of ere 


the General Land Office, acting through the register. of the local land’ 


7 - office at Cheyenne, Wyoming, notified Peterson by ‘registered. mail. iar . 
re of the delinquency and informed him that the lease would be recom- ee 
mended for cancelation unless payment were made. within 30° days. 


a . Peterson’s counsel wrote the register: at Cheyenne, stating that. the — 
xs rental due on Peterson’s lease should: be paid by John Wight ' “Of ee" 2 
Billings, Montana; that he had written Mr. Wight asking him to | 


take care of it, but if Wight did not do so “right away, a ‘Peterson ae ae 


a would. He requested that no adverse action be taken fora reasonable = 


a length of time in order that the matter might be adjusted. On Decem- — a a y 
ber 6, 19441, the Commissioner wrote Peterson that the lease had been cS eee 


: recimmended: for cancelation atid informed him that he; as. lessee, _ 


- would be held liable for the third year’s rental notwithstanding the © | 


ve ~ cancelation. The lease was canceled on December 30, 1941, and on ak 


| January 18, 1942, Peterson was notified by the Departinent of oa ace . 7 ; 


tion. The ‘delinquent - rental was subsequently paid. : 


On February 11, 1942, Maude L. Brown filed an poplivation for care 
Sil and gas lease, Cheyenne 066572, of the land formerly embraced in 


Lan : 2 the Peterson lease. On. November 6, 1942, the Commissioner wrote : | : 
- Mrs.. Brown’ s counsel that the register at Cheyenne had been: instructed. _ 


to request. Mrs. Brown to pay. the. first year’s rental of. $220. 50 and 


that when this rental had been paid, the lease forms would be sent - | eee 


"for execution. Mrs. Brown paid the first year’s rental on December - — 
“Ay 1942, but before the lease was executed, the. Midwest Holding Com- eee. 
| pany telegraphed the Land Office, protesting the cancelation of Peter-" = 
-  gon’s lease and requesting that action on any pending lease. application a? 
be withheld until it could file further showing. On J anuary 26,1943, 


a _ the Midwest. Company and Peterson filed a formal application for os 


: a reinstatement of the canceled lease. ae 
- On October 23, 1948, after both the Midwest - Coneay and Mrs, Lo ee 
Brown had fully presented and argued their conflicting contentions, oe pe © 


1, the: Commissioner denied the application for reinstatement. The — - as 
'. + Midwest Company has appealed, alleging that the attempted cancela- 


tion of the Peterson lease was walnatul because not in accordance ee 


with the terms of the controlling statute (act of August 21, 1935, 49 ~ ; 


- - Stat. 674, sec..17, 30 U.S. C. sec. 296), in that (1) no notice of nee oe 3 
: ues was given. to the. Midwest ees compen (2) the notice to as 


x 
: oa 
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ie Peiaen 6 on. SK une 12, 1941, was sbandoded and no ieeaiiees ee 3 
was: given ; ‘and (8) the equities of the case are. such that even if the 
-statutory. notice had been given, the lease should be reinstated. to. 


= ee the interests of the M idwest Holding Company. 
| ek a 


The statutory authority ander which the Departmt, scisde 1s con- ol =. ° 


tsined’ in section 17 of the act of February 25, 1920, as amended by 


the act of August 21, 1985 Bs Stat. 674, 678, 80 U. 8. C. sec. 226), . 


7 which provides that— 


“Any lease issued after the effective Gate. of this fqmendatory Act under ace 


. pr ovisions of this. section, except. those earned as a: preference right as pr ovided 


in. section 14 hereof, shall be- subject: ‘to cancelation. by the Secretary ‘of. the 


_ Interior after thirty days’ notice upon the failure of the lessee to comply with 


any of. the provisions of the lease, unless or “until the. land. covered. by any 


' such lease is known to contain valuable deposits. of. oil ‘or gas. Such: notice 


in “advance of: cancelation shall. be. sent . the lease. owner by. registered. letter a , 
directed to the. lease owner’ Ss record post-office address, and in ease such letter - 
shall be returned as undelivered, such notice shall also be posted for a period = 
of thirty days in the United States Land Office for the -district in’ ‘which the. 
~ land covered by such lease is situated, or in the event that there is no “district end 
land office for such. leased. land, then in the post office nearest such land. — 
Leases . covering . ‘lands known. to: contain valuable. deposits of oil. OF - ‘gas shall 


~ be canceled only in the manner provided in section 31 of this Act. 


~The applicability of this section to the Peterson lease is saillepatels : a 


‘the default in payment of. rental i 1s" undisputed. Appellant’s. case for” 
- reinstatement is ‘predicated upon the- contention that’ the notice of — 


cancelation which was given does not meet’ the requirements of the 


- statute. It first contends that the term “lease owner” as used'in‘the - 


Statute is intended to include “anyone interested in the substance of 
the lease whether by direct assignment, sublease, operating ‘agree- 


~ ment, or any other'similar. instrument, a has the approval of the — 
es General Land Office and is there filed * .* *” sothat all. such — 

- persons are. entitled to the statutory: igkiO8: of cancelation.’ It argues. | 
 °. that because the statute directs that notice of. cancelation: on account - oe 


of the lessee’s | default: shall be sent to the lease owner, it is. clearly . 7 


_. intended that some. person other than the lessee shall be notified. ) | 
and on the basis of numerous judicial definitions of the term “owner” 
as applied to various types of property, concludes that as used i in the 


statute applicable to this case “lease owner” should be construed ‘to 


-. include any person who possesses a legal-or equitable. interest in: the | 
a leasehold estate and has notified the General Land Office of this i in- 
_ terest. ‘The Commissioner held that the lease owner is the record title 


owner of the lease, who may be either the lessee himself. oran assignee, 
and pointed out that appellant did not qualify as an assignee of the 


~ 
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. lease by execution of the operating agreement. with Peterson, the a 


lessee, since Peterson did not. part with his entire interest in the lease ; ior ; | Aa 
that appellant. has-no contract, with the United States and. no privity gee aise 
; with the United States; and that in any event appellant. was not > 


.. entitled. to notice for: the reason that it had. transferred .its rights 
a under’ the bs een 2 agreement to the ‘Sha-Wa Petroleum setae e , 


oO tion. 


We see no reason for disiusbing: the ae 8 "conclusion 3 in- 
this. respect. It is well established that the reservation of an over-: 


* _ riding royalty makes a contract transferring | the lessee’s right | to enter 


~ and develop the land covered by his oil and gas lease a sublease: rather : 


Ls ~ than: an. assignment. of the lease. Sunburst Oil & Refining Conve»: 
= Callender, 84. Mont.. 178, 274 Pac. 884 (1929) ; Roberson v. Pioneer 
- Gas Co., 173 La. 318, 137 So. 46 (1981) ; Hartman Ranch Co, .f As- 


i: sociated Ou Co., 55 Pp (2d) 1280 (Calif. App. 1936). | on 
~ -The- Department’s approval of the operating coreeuienk cbetivedi’ | 


7 ~ Peterson and.appellant by which appellant bound itself to. fulfill the | . | 
| obligations. of the lease, incliding the payment of rental, did not:give - 


rise to a. contractual relationship between appellant and: the United — 
States ‘or create any privity of contract: between them. Armstrong’ 


GME McKanna, 50-L. D. 610 (1924) 5 Cedar Creek Oi & Gas Co. Vv. - . a 
- . Archer, 112 Mont. 477, 117 P. (2d). 265 (1941).. The approval of the — 
‘operating agreement. indicated: merely that the Secretary. recognized 


the operator as‘a qualified driller who might, after discovery, acquire 


an interest in the lease and that there: was. fone in the. agreement» 7 
in conflict, with the terms of the lease.. The approval of an.assign: ._. 
a ment ofa lease i 18,. however, an acceptance of the assignee’ S obligation wae. 
as a substitute for that of the lessee and results in the creation: of | a 


contractual relationship between the. assignee and United States. 
_ Hence, it is apparent: that the term “lease owner” is, ‘in effect. legal 


_ shorthand used for the sake of brevity. ‘Had not, this term been. em- 
ployed it ‘would have ea ny to geass the statute in these ee 
ed eee Vase | 12 
| ‘Such’ notice ine ‘advance of cancelation shall be. sane a the Teseée," or. to ‘the a 


successor. of the lessee: whether by an assignment: of the lease. appr oved’ by the: 


| , - Seeretary. of the Interior, or by operation of law, “by.registered letter: directed gah a 
ee a3. to the. lessee. or. his. successor at his record post- -office. address. -. |. eto 


7 It is immaterial that: under the’ terms’ of. the: operating agreement aes 
appellant might at any-time have demanded an assignment of the 


ae - permit: or. of a subsequently: issued lease. It made no such ‘demand ae 


-and no. assignment to it was ever made and. approved. by the Secretary. ; 


om a no pte therefore, can. Lat, ps said: that. the appellant. v was. a. lease aye : 


° “owner.’ i 
. 6920504847 | 


Ta . 
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© Appellate ee that the term: ‘lease ous arena be one 


> strued to include anyone interested in the substance of the lease, who | 


oar has" communicated that fact to the General Land .Office and. has 26 ss 
- obtained its approval. There is nothing in the language. of-the:. - 
statute or in its legislative history which ‘supports. this construction. 


On the contrary, so far as the words of the statute. are concerned, — 
iy Se they clear ly and unambiguously confine the category of. persons “who e 
_ sare to receive notice to those who are owners of the lease. This means 


| either the original lessee or someone who has succeeded: him as lessee. © | 
'. And this is the practical construction which this Department has 


; given the statute.. In the eight years which have elapsed since this 


statute was enacted, several thousand oil and gas leases have been — 


2 canceled pursuant to the authority granted therein. In all these 


cases, the Land Office has sent notice of cancelation to only the record. 


 titleholders. However, even if-the construction for which appellant | i 


contends were applicable, it-would necessarily oe to oo one We ; 
) Corporation and not to appellant. - es 
| Appellant further contends that the panes Gon provision ef sec- 
tion 17 is a remedial statute and that, therefore, the broadest and — 


- re - most liberal construction must be. given to the language definmg the = 
_ persons to be affected thereby. It is by no means clear that this 


os statute 1s a remedial statute, but it-is clear that if itis to be considered . . 


as such, the remedy created thereby is the remedy of the United — 


States anid not of the persons who may be interested in oil and gas 


s lands. It follows that any liberality of construction which should a 
7 ‘be indulged in must necessarily be in favor of the exercise of the 
authority | to cancel. ‘There is no comtort for appellant i in such reason- nas 


ing. © , ae 
‘The statute which governs this case e authorizes a ; orteierss but it , 


is not subject to the familiar rule that. forfeitures are viewed with ~~ i 
disfavor and will be enforced only: when circumstances require it. oe 
- The courts have held that in connection with oil and gas. leases, for- ane 
a feitures are favored by the law so that such leases are to be construed = 
a liberally i in favor of the lessor and provisions for forfeiture strictly _ es 
- enforced: Huggins v. Daley, 99 Fed. 606, 612 (C. C. A. 4, 1900) 5. 


Berthelote v. Loy Oi Co., 28 P..(2d) 187, 190 (Mont., 1988) ; Martin: 


_y. Pacific Southwest Royalties, 106 P. (2d) 448, 448 (Calif. App. ew 


1940) ; Stanolind Oil & Gas Co. v. Guertegen, 100 F. (2d) 299, 301 - the 
a (OC. C. AL 9, 1938). . In these circumstances, we find no occasion for Eaae 
application of appellant’s theory and we conclude that the notice to” aa 


2. Peterson. oe Uy satisfied the statutory requirements. hee 
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See Giere: is no merit In “appellant’s furttier spntential that gee an 


7 the notice. to Peterson, even if sufficient, was ineffective because it ee. ee 
| Was abandoned. Appellant argues that the statute requires 30 days’ os 


- notice; that no action was taken in response to the notice to Peter- i a 
_. son in J une 1941; and. that. the attempted cancelation. on’ December 


oy 30, 1941, was. void: because. it: occurred less: than. 30 days after the 


ae notice. of: December 6, 1941. Appellant thus assumes: that. cancela- 
tion must: follow exactly 30. days after notice and that a. failure to gt ea 
~ cancel after lapse of 380 days connotes an abandonment: of the notice. oa 


aos There is nothing: in the- statute. which. supports this view. ‘The: 
aS statute requires a minimum of 30. days between. the giving of notice ome: 
-. and the cancelation of a lease, but it does not preclude the lapse of = 
a8 more extended period of time. “Hence, it. cannot be said that-there . 


hee - was abandonment. of the notice merely because. cancelation. “was de- se : 7 ies 
Te layed beyond the minimum prescribed. by the statute. ee : 


| Furthermore, there. is’ nothing in the circumstances of this: case se 


‘which in any way- indicates any abandonment of the. purpose ex- 


pressed in the letter: of June 12, 1941: “Peterson was informed: ‘by a toe 

that letter that the lease would be recommended for cancelation: Une? * see gn 

Tess. the delinquent rent was paid within 30 days. Ino response to. 
_ ‘this ‘announcement, Peterson’s attorney wrote the Land Office at 


Cheyenne that he had. asked Wight to take care of the matter. but . : > 
a that “If Wight doesn’t take care of this rent right: away, Mr. Peter: 
son intends to take care of it. “Will you please set. your files ahead a : 


sist a reasonable. length of time to give us a- chance. to get this. straight- ug Rae - 
. i ; ened out??? This is both. a request. for additional: time and a promise. - 

to act within a reasonable period of time. It imposed no obligation. 
~~ upon the. Land Office to delay ‘its recommendation. for cancelation = 


7 beyond the 30- day period mentioned in. its letter to Peterson, but. - | 


did ‘promise action which would make cancelation unnecessary. Sis te 


7 assurance and the. fact that. the rental due January 1, 1941, was/an. ) os 


= 7 advance payment - for the year 1941, are sufficient. explanation. for. the ae 
—. failure. to cancel the lease before fhe end of. the lease year. . There 7 


| was nothing which called for any response by the Land Office to the 7 


letter. from. Peterson’ s counsel. But Peterson: hada duty to: report a eA 
‘within a. reasonable time of the success or. failure of his attempt. to” a 
ae induce Wight to pay the delinquent rent and to, make good his prom- ~.. 
> 4se to take care of it if Wight did not. Appellant’s s argument. that. 
_. by the, silence of. the Land. Office, Peterson was led to assume that fe 
~~ notice had. reached John ‘Wight or. ‘Midwest: Holding Company. Secu 


| . i. that. the rent, had been PAG is not joie By. the facts... The, pel : : | 
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_ 7 partment was not breatided £ fon spore Stik: with he Serr : | te 
of the lease either because it had done anything which might have | “F% 


induced Peterson to believe. that it, had abandoned the intent. ex- | - 
pressed. in. the. letter: of June 12, 1941, or ‘because: it shad Permitted a 
= the time 8 for cancelation, to’ elapse. ANE ae. hag i ara os 


“We are in. agreement with the Commissioner’ s conclusion that the 


a | controversy over the. want of official notice is immaterial'in view’ . ‘ 
— of the fact that the Midwest Holding. Company had actual notice of . 


«the intent to cancel. the Peterson Jease. ‘The record shows that on : 


June 2, 1941, the. Mondakota. Development Company through its | 


President: Cc: . Braden, wrote to the Commissioner of the General - —— - 
| Land: Office, i inquiring as to the status of the Peterson lease and the ~ 
-. amount of the rental due; and. requesting that ‘cancelation: be with- — 


-- held if such action had not already been taken. ‘The: Company was 
ed ‘informed by letter of June 12, 1941, that the third year’s rental in 
.~ the amount. of . $110. 25° was Aue on the Peterson..lease-and. ‘unpaid, withe. ge 


-. and a. copy. was enclosed of. the letter of June 12, 1941, to Peterson, 


advising hit that.the-lease. would be recommended. for: cancelation 
if the rent was not paid within 30 days.. E. A. Wight, a brother of. 
John. Wight, was then Secretary-Manager of the Midwest Holding _ 


| Company and:Treasurer of the Mondakota Development. Company, 
- The two companies had combined. offices in. n the Heddon. ae at | 


| - Billings, Montana. .' 


-. The record also ine ak a, épistoréd 3 jeter ideas & Mia- * ‘ “ 


west: ‘Holding » ‘Company sent. from: Armstrong, Iowa; by Bert. oO. 


| -. Peterson; was received at the post office at Billings, : Montana, on a 
~~. July 28, 1941, and that it was delivered to HE. A. Wight on August 


4, 1941. In Peterson’ s affidavit-which was filed with the application — 
as for reinstatement’ of the lease, he stated that at or about J uly 14, - 
1941, he sent a letter to John Wight at Billings, Montana, advising 
Wight of the notice which he had received from the Land Office, but 
declared: that. this letter was. returned unclaimed and didnot. reach 


~ John Wight or Midwest Holding Company. He did not give the 2 


7 date when. this letter was returned to him although he stated posi- 
tively that. his subsequent letter to Wight was returned on J anuary 


s 5,,1942, Later, after his statements had been: challenged, hé filed the 


3 statement of-the Acting Postmaster at Armstrong, Iowa, where the - 


. letters. were. mailed, that another registered letter. mailed December a es 

-» 12,1941, addressed to John Wight was ‘returned to Peterson, the 

oe sender, on January 5, 1942, but-he did not submit. any proof of.the 
return of the J oy letter. The records of the Postmaster at ace ae 
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oer aes how the receipt of a letter from. Bert O. Puenion 3 ‘Mia- 


, Be west, ‘Holding Company on ‘July 28, 1941, and the delivery of this - 
= he letter to BE. A. Wight, on. August - 1, 1941. These records alsoshow - 


the receipt. and the return to.the sender of Peterson’ S ‘December. letter 


i to. Wight. The: post. ‘office’ records. show 1 no other registered. letter : oe dec i 
from Peterson. to Wight. during 1941, We find therefore that Peter- 7 


se son .was mistaken. i in his statement. that his letter of July 1941 was | : ; Pe 
~ pettirned to’ him, and ‘that in fact this letter’ was. received: by. the = 


~ Secretary-Manager of the Company. to. which it. ‘was addressed: ie 


a ‘Peterson has admitted that: this letter conveyed’ complete information Been 


of the notice he had received from the Land. Office’: in regard, to the e 
overdue rent on his lease. 2. 
The record further shows that o on . September 17, 1941, the Sandal : 
Surety & Casualty Company. of New York, through B. W.. Fisk, a 
, representative. of its Fidelity & Surety. Department, wrote a letter i 
addressed - ‘to. J ohn Wight, Midwest. Holding = Billings 


Office that: the TentAL for ‘1941 « on . the Peterson. lease. was ae: and ee ae 


he unpaid, and. requesting information as. to what steps he had faken 7 
to-see that it was. paid. 


We find ‘that. appellant: ‘Midwest Holding. Company did have ace) 


. tial notice of the impending-cancelation for more than 80 days’ prior : 
to the. cancelation of the Peterson lease. We have indicated ‘that | 
such notice is not required: by. the eaccpees but if It Eee we think the —_ 
3 fact of. notice. has. heen: shown... Se ee ee ae 


: _ Appellants contention hat it is entitled to reinstatement because ~ 


x period of years 5 it a ecpended) a. "onder amount of effort nnd 7 


about. $65; 000. in: the development: of. the leased. Jand... The. record ’ 
. discloses that. appellant entered. into: operating. agreements. with the 
permittees of adjoining land, Peterson and Dengler, with some intent: ne 
“to develop: the two tracts as ‘a unit. Peterson’s permit: lands lay in’. | 
7a Wyoming; Dengler’ S, in’ Montana. - Shortly thereafter, appellant _ ory 
“assigned both: agreements to. the’ Sha-Wa: Petroleum Corporation. = 
‘The Sha-Wa. Corporation. did: some..drilling on the Dengler.lands; 
_ - but did‘not produce.a’ commercial. well: Subsequently, the Midwest. 


| ‘Company brought suit in.a Montaria State court and. obtained judg- ’ oa a : 
ment. annulling its: contract with the Sha-Wa. Corporation astothe 


- “ Dengler land. because of. its failure. to drill, to the depth. required by ae 


: - the contract. It. alleges. that. it contemplates like action: in regard to - . 


neu | the Peterson lands, but had not: done so at the: time: of the Commis: = oe x 


— 
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~ gioner’ S* ection ‘Theis is 4 nothing 4 in es record ani shows that 


mae appellant spent anything i in the exploration. and development of the eS 
Peterson lands and the record shows affirmatively that at the time of 


default and cancelation appellant. had no interest in. anything that: a 
pertained to the lease beyond the consideration for the” assignment | 


a of its operating. rights to the Sha- Wa Corporation. which was pay- ee 
able in installments and contingent upon discovery and. production - 


of oil. In these circumstances, we find no eae in b appellant, which _ 
| justify reinstatement, of the lease. , | 


The. decision of the Commissioner is ee 
Affirmed. _ 


UNITED STATES y. DAWSON 
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Praction—Rutes OF Practice —43- CFR 216. 18, “991. 58, 991, 5t—Lraprcrry. OF “3 . | 7 


Contest Party FOR Costs: or Takine TustIMony—Dxpostr FOR ‘Costs. 


Under departmental Rules of: Practice. ‘each party, to.a contest is ‘liable for ee 


- : ‘payment of the costs of the record he makes and must. make a deposit to. 
-. cover such costs before the contest hearing is held. A contestee who 2 
aA refuses to make such deposit is not entitled to offer evidence, to: participate | 


in the -hearing or even to introduce into the ‘record. any ‘papers which » oe 


| > require notation. phar 
‘Pnacrice—ApsENcE OF ‘Hearina Orvicm, Duniné Coixmesr FinanINe. 


The absence of. an officer before whom a hearing is. held during ‘the taking 


of testimony does not, affect the regularity. of. the proceedings so long as . = 
the. officer is preset when any rulings are ‘made in which the objecting | ca 


party. is. concer ned. 


-Pracricr—Rurms: or. ‘Practice—43 OFR 205. 4, 291. 15—Reatsrer’ S ‘DiscRETIONARY ‘ee an 


AUTHORITY TO Fix THE TIME AND. PLACE OF HEARING. 


Under departmental Rules of | ‘Practice the register has authority. to. fix’ the 
time and place ofa contest hearing and his action will. not: be interfered : 
with unless. he exceeds his. authority. . ‘It is. not: abuse. of discretion: to fix 


ce ‘place for hearing at. which ‘witnesses living: in the vicinity: of the, lands : _ 


‘in’ controver sy can be compelled to attend by. subpoena. sa, 8 


: a ‘Puacrton—Ruotsrmn’s s. (DISCRETIONARY ‘AAvraonrrs TO Geant Con tinvances. 


The granting or denial of a ‘request for continuance is within the discretion- 
“~ “ary authority of a hearing. officer.. It is. not abuse of such discretion to. 


‘@ wee a’ request. for continuance on “the ground of illness in the requesting == 


7 party’ Ss family when there is. no showing that. such illness was the cause of © 
a the. party’s absence. from the hearing ;- it is not abuse of. such discretion. 

- to deny ‘request. for continuance on the ground that the requesting party. 

“Ag: engaged. in’ national ‘defense work when there. is. no showing that the. : 
= ‘party, was. ‘prepiired: or. intended to: offer * testimony at ‘the oe 


Fy TONS! iil eee? s “UNITED STATES v. ‘DAWSON ae oF ate Des 


a “RecrastaTion ‘Weennehqae— Aer OF ‘Jorn 11, 1902—Acr OF , June 25, 1910, 


AMENDED Aveust 24, 1912—Min1NG- Locations oN WrrrprawN- Lanps,” 


First form withdrawals ‘of public jana under the act of June 17, 1902, for 
7 reclamation | purposes preclude. location under. the mining laws and with- ; 
peas drawals. under .the subsequent act. of J une 25, 1910,- as” amended August | 
24,1912, permit only location. of claims valuable for metalliferous minerals. = 
- Pumice: is a nonmetalliferous mineral and land. withdrawn. under either 


of. the acts: noted. above. is not. subject to location of claims. valuable for oF aes 


“ pumice. 


MINERAL Locarion—Discovery or ; Munenat. 


A. discovery of. ‘mineral which | will validate | a ecation® under the. mining” . 
‘laws must show. that the land ‘is more: valuable for the removal and mar-.. 


_ keting of the mineral than for any other purpose; that the removal and he . 
-markéting will yield a profit or that the mineral exists in such quantity a 
8s to justify a prudent: man in expending labor and capital: to. obtain it. oo 


| MINERAL Locat1on—DIscovExy. OF Minunar IN Nationa /Fonnst—Quariry OF 
Proor. ! tis eX 7 


When mining ‘claims. are ‘located on “lands within - a national forest and 


embrace desirable recreational areas the. showing: of mineral values must . 


“be clear and unequivocal, 


- 2 Minenax. Location—Mux, Srmms—CLassns OF ‘Marz, ‘Sires. : Be Fe Psy 3 ; 
| Under section 2887, Rev. ‘Stat., 30. U. S. 0. ‘sec. 42, two elnaies of mill sites . vee 


“may be located : ‘those’ used. in connection ‘with mining operations on a, - 28 - 


. vein. or ‘lode and those not connected with a vein Or. lode: “Upon - whieh e° 
3 ‘quartz mills or reduction works are + located. : 


Cuan, Assistant Seoretary: 


L. G. Dawson and Mary Dawson have sopenled Prom a eon of a 
the Commissioner of the General Land Office, rendered June 30, 1943, 


- which affirmed the decision of the local register of the district i in hold- 


Ing null and void their lode mining locations, namely, Nos. 1, 3, 4, 5,° - 


. 7, 8, 9, 10, involved’ in contest No. 1876, and No. 6, the L. G. Daweai 


‘Nos. 11, 12, 18, 14, 15, 16 and 17,, involved 3 in contest No. 1377. The 


i. locations, made: ether on April 1, 1940, or on later dates, were on 


account of allegedly valuable deposits of pumice: and embrace lands: 

within the Deschutes National Forest in Klamath. County, Oregon. _ 
~ Claim. No. 11 is described in the location notice as a mineral-bearing © 
lode or vein and is in the form of a lode claim of maximum dimen- — 
siéns, but in the responses to. the charges it. is claimed as’ a ‘mill site, 
The recon title to these claims is. in L. G. Dawson, except as.to No.- a) 


| : in which : his wife isa joint locator. The register’s decision was el . 
rendered upon the record made.at. hearings: on protests filed by the 
Forest Service. The claimants have filed.16. specifications oferror in. 


the form of. contentions that under the Se pOEnNeS at, the é, 


- 


«02 "DECISIONS OF THE DEPARTMENT OF THE INTERIOR ‘58 LD 7 


ae hosing, which was allegedly i in aisles of the Rules of Practice, : 
they. were ‘deprived of their right to submit testimony ; that certain’ 


| reservations or withdrawals mentioned by the Commissioner are not 


vatbeg legal ‘obstacles to. the location of the land under the: mining law, and — ng 


that: there i is no. conflict with. the California-Oregon. Military. High- a. 
way... They. also. allege that the adyerse decision was rendered. ‘upon — 


 insufficientand immaterial evidence and upon evidence as tomining 


and mineral subjects adduced from witnesses not qualified | to. Psied i 
or sich subjects.. They ask for a new trial. 7 
The Commissioner has set. forth in considerable detail this history ; 


_ e the “proceedings i in the case, the status of the land at'the time of the - 

_ location’ of the claims, the nature and extent of prior use and im- 

_ provement of the lands involved, and the substance of the testimony — 
. as. ‘to the mineral character of the land. It would serve no useful. _ 


purpose to restate facts that are matters of record, the accuracy of | 


--- which is not disputed. “Hence, consideration. of the case will be con-.- 


ee fined. to an inquiry as to whether or not the Commissioner’ S oe. : 


Was unwarranted by the record i in this case. 


Teen” NSS 


: oF ae defendant, L. G. Dawson, i is dae to his refusal to comply with ar 


an the: ‘Rules of Practice or to his deliberate. disregard of their require-— Fe 
-. ments. When Dawson appeared at the first hearing of contest 1876, 
on. ‘August: 25, 1941, the regional law officer of, the Forest. ‘Servite a 


advised him, in the presence of, the. United States Commissioner be- — 


oa - fore whom the hearing was set, that he was required to deposit $25 | 


a . to cover the cost of the testimony he might offer and his cross- ex- ; 
is amination’ of the witnesses for. the. Government: The. Commissioner - 


- also advised him that it was'customary.to require defendants to make > 
oe deposit. to: cover’ the cost: of their testimony. - Dawson replied, m 


7. ‘substance, { that he had had no previous notice of such demand; that-he — 


-- was not then in a position to comply and that he would have. another 


ag hearing and bring | all the Government’s witnesses there. again. He — : 
remained at. this hearing as an:auditor. while the further proceedings ye 


were. conducted without the ‘presence. of. the. Commissioner, who. vol- 


F -untarily. absented himself, but: because of his failure to make a deposit. : 


ce for costs he was not permitted to participate in the. proceedings orto 


- file any papers in the record even though ‘he offered to do so. - - 


~The Rules of. Practice provide that except in the case ‘of a con: ae 
~~ testant. claiming a preference right, each party must’ pay the cost. ° 


: _ | of the direct examination of his own witnesses and thé cross-examina- Bas" 
.. tion on his behalf of: other witnesses, together with the costs of noting: - 


-any objections and exceptions made in his behalf (48 CFR 221.53): 
ae This rule, p applies when a. hearing 1s is held before anotler officer than — 


 et0r Oe hada UNITED STATES v. DAWSON ae ae i a 


- 5% : - April 12, 1944. | . ® 6s : 
a the eerste (ae 288, Cire. 616, 43 CFR 216, oT )e- Registers are re- 


quired to collect the estimated ont: of reducing all testimony to writ- 


ar ing from the contesting parties on. the date of the hearing before itis — 


al held, or the party liable may be ‘required by the register to give. = 
security: for such costs. (43. CFR 216.18, 221.57). ) 


Since it is an invariable rule in proceedings by the Govcmnident EF 


a that each party. is liable for the cost of the record he makes, the de- ae 


fendant must. be presumed to have knowledge of this rule so that-  .~ 


ignorance or want of previous notice constitutes no defense for non- 


. compliance therewith.1 Dawson, having failed to comply with the: 2 
- demand. for the deposit for. costs, was according to established. prac- 
- tice? not entitled to participate in the hearing, or even to introduce 
: - into the record. any papers which would require notation. and thus: ; 
Se ke contribute to the cost of the: hearing. 7 oe 


Z The record shows that the register ‘opaidetad the nieces: ir: 
- regular and that it transmitted the record to the Commissioner with- ae 


out. rendering | a decision. . By decision of J anuary 15, 1942, the - 
‘Commissioner: sustained the. demand on defendant for a deposit to... 


a -secure costs and remanded the case for further hearing, holding that _ 


| ; the testimony on the charge of lack of discovery, which the representa- - 
tive of the Forest Service sought to. Inject into the proceedings on 


the date of hearing, could not be considered ; that certain. charges 
. should. be eliminated and that the sharge of no gen should be. a 
| added. . Se 
On. J uly 17, 1949, the Forest Soci filed’ nies ere ee . 
other claims of Dawson (Contest 1377). In their answers denying _ 
the charges, the. defendants insisted that.a hearing, if necessary,be . 
~ held: at Chemult, Oregon, where they resided, because all the physical | ee 
ae evidence was ‘there. Dawson further asserted that. a nearing iad 


~ “superfluous.” 


-. . The regional oe os the Forest cee p ebiedied to ‘the sane eon 
| Of the hearing at. Chemult. . “After consultation with the Distri let... 
“ Assistant of the Solicitor of the Department of Agriculture and in’ 


3 8 accordance with the applicable provision of the joint regulations | 4 


a prescribed by the Secretary of the Interior and the Secretary of — 
= Agriculture (Cire. 435, par. 4, 43° CFR 905 AY, the register set. the. i 
m hearing of the two protests, which were consolidated on. motion “of. 


on “a The ‘Rules “of Practice were , flea. with the Division of the Federal Register, ‘anibodied a 


.. in ‘the. Code of Federal Regulations, and published in accordance with the ‘Federal Reg- oe 
>. ‘ister ‘Act (49 Stat. 500, 502, ad U. 8. c. sec. eT). As to persons affected: Dy. these rules | a. 


this constitutes. notice. ro 
Ge eee aiden i 6. L, D. 599 ; Pike: v.  Fhomas, & 8 L. D. 493 ; Tohinson ¥. ‘Tackson, ae 


: oe L, D, 91. 


¥ 4 
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ne Forest eg potato: a United States Commisdionces at ‘Klamath on 
_ - Falls, Oregon, on September 20, 1942, and set the date of final hearing . 
before the Commissioner on October 30, 1942. Due and proper notice — 

'. of the hearings was served on the defendants on August. 31, 1942. 


| On the date set: for the heari ing ‘before the United States ‘Commis- oF 
sioner, there was no appéarance of ithe defendants or of anyone in 


| eS their behalt. ‘Dawson sent a telegram that: morning to the Commis; ~ 
sioner saying that his wife (the. codefendant) had been called to San 
Francisco on account of sickness in the family and that a hearing - 


ms ~ would. be superfluous. At the hearing the Government. offered testi-— i 


: ye mony in support of its charges. The. defendant gave no notice to the’. 
plaintiff or the local. land office of: aed intention to submit pega! —. 


at the final hearing. © ; 
On October 26, 1942, the register received a Jetter from L. G. Daw- : 

son, saying :. ; | | —— ee | 

ie am leaving in the nex [sic] few. ane for point ‘of ‘debarkation some ‘where 


“and will be gone during the duration. and if and when. IT get. back. further . 
hearings can: be held. but will have to be postponed until ‘such: time, in the 


' mean time no damage is being done.and no one is getting hurt there is. a. mr oe 
i torium on mining ‘assessment, Just as well have one on. contest. 


The register. in his: decision held. that. the reasons. for dotondente 
- failure to appear at the hearings’ were insufficient. Subsequently, | 
Dawson offered to submit proof that he was engaged i in work: of na- 
tional defense on the date of final hearing. ae oe ee 

The specific complaints as to the procedure i in the ea are that - 
the first hearing was presided over. by the attorney for the Forest. 
Service and not by the Commissioner; that the defendants were de- 


» - prived of substantial rights by the register’ s refusal to set-the hearing 


at Chemult where it was within the power and. means of the defend- _ 


ants to produce their evidence; that the defendants were held strictly | 
: to compliance. with the Bales of. Practice, while plaintiff was per- — 
-. mitted to ignore them; that defendants have been denied the wight to. 
os present their evidence fully and adequately. — Pas ead 
- So far as it appears from the record, the. United Sinise Comins . 


‘sioner was present when any rulings were made in which defendant. - 


was concerned.? The absence of the Commissioner during the taking _ 


of the testimony affords no ‘basis for questioning the verity or cor- cee 


% rectness of the record which was transcribed and certified, as Tre- os 


- quired, by the reporter. ‘Defendant was precluded from participating 
' therein by his failure to comply with the rules. The Government 


~was, in no way oo for the ex sb iosigs natiire of the NPPOCR UAE; 


ma Me “3 See Bmpire Traits Ine. Y. United ‘States, 53 F. Supp. 373 (6. 1942), Ce ak 


ae pay: : - oo “UNITED STATHS v. DAWSON a ae) = : | Moe aa 


a April 12, 1944 


7 Tk has’ bein held’ that ‘he mere fact that the local oMebrs: were é sind — = ; 
- present. while the witnesses were testifying in a hearing before them - 


are ‘does not affect the regularity of the proceedings. Deihl v. Clack, . ee 
, 97 L. D, 425. But if there was any irregularity committed at the oe 


ee first hearing which was ‘prejudicial to the defendant, it was corrected “ 
oe by -or dering a new. hear’ Ing which | gave the defendants another ue 
ean portunity to make full defense. | | 


- The regulation above cited (48 CER | 205 4) contorted i authority ; 


| : , ; on the register to fix the time and place of hearing, an authority with soe. oe 
_ _ .which he is vested with respect to contests generally, and the Depart- 


ment. will not ordinarily interfere with his exercise thereof unless he. 


| exceeds" his authority. Uf endenhall v. Cagle, 98 LD. 50. The hearing | 


_. was set where witnesses living in the vicinity of. the lands 3 In con- | 


= troversy could have been compelled to attend by subpoena. 


“In determining the place fora hearing, many factors. must be: con- 


‘sidered beside the personal: convenience of one of the. parties. ‘The 

claims. involved i in this appeal. are widely scattered. over the county : 

_ > and as groups are many miles apart. There is, therefore, no force in - 

 the-contention that the hearing should. have been held in greater = 

“proximity to the claims. There is not. sufficient reason for holding 

~ - that the register abused his discretion 1 in fixing the place of ‘hearing 
at Klamath. Falls. . 

-_Dawson’s wire. to sie Winiied. States’ Cominisslexier on. ae aaa of. 


hearing was tantamount to a peremptory demand: for an indefinite 


continuance of the case. A request: for such continuance should have 
been’ addressed to the register, since the officer. before whom the testi- 


mony is to be taken has no. power to continue. the case beyond the — 

date set for final hearing. Ericksen v. Way, 2 L. D. 233. The reg- 

. ister was. fully: justified in holding, ‘when the: ‘matter. came before. 
him for consideration, that the reason given by. Dawson. for his 
7 - nonappearance. was insufficient. “Motions. for continuance are ad- | 
-- dressed to the sound discretion of the local officers” and not subject: a 
to review except. for an abuse of discretion. Dayton v. Dayton, 6 


a oop): D. 164, 1655 Onited States v. Conners, 5 iz D. 647; Chinn Vv. Cage, a : ee, 
nea 10 Ji. D:; 480. While it has been held that the personal. attendance — 2S 


‘of a contestant: ata. hearing 1 is presumptively essential to the proper. i- 
3 presentation of his case, yet it is a matter within the discretion of  — 
Bi ‘the register to judge the ability of the party to attend: under the - ‘ 

hs circumstances. Fuller v.. Geyer, 56 I. D. 249. Without some con- : _—- 


/.-vincing showing of supporting facts that the failure of L. G. Daw-" “ 
gon to attend the hearing was: unavoidable by reason of the absence 


ee of his wife from home, the register had little basis for assuming that = 
Wiese i was, parnemarly as ; Dawson had. expressed: the opmien: a ‘the © ° 
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as at was “unnecessary ren ae: Ths was not. foi the defend a 
~~ ant'to decide as to the necessity for his appearance in order to protect. 
his claims, but having erroneously undertaken. to do so he must t bear ae 


_ the consequences of his default. 


_ Absence of a deferidant due to illness in] his family ik in some 7 


- eases been considered by the courts as a sufficient. ground. for con- © 


-tinuance, but not without satisfactory proof of the fact that such ill- | 


ness was the cause of absence, and a showing that the presence of the | 
oo defendant was. necessary to make a proper defense. See Fisse-v. 
| Katzentine, 93 Ind. 490, Annotations, 42 L. R. A. ‘(n. 8.) 668. ‘The | - 


There allegation . that Mrs. Dawson, a. colocator of one claim, was 


called away from her home due. to sickness i in the family not. ae 


| afford. a sufficient. reason for a continuance on. her, behalf. 


~The fact, if true, that Dawson and his. wite were. employed 4 in. work ae 
connected with national defense at the date of final hearing consti- 
tutes no ground for continuance under the circumstances. There is 
nothing to ‘show that. Dawson intended or was prepared:.to. offer 
testimony on that.date. He gave no notice of such Intention nor 
asked for an order to permit him to present such testimony. When 

. testimony is authorized to be taken’ elsewhere than at the local office, 
_neither party. should ‘be permitted on the day of ‘hearing to submit; - 


further testimony without’ due notice to the other. and. appropriate — a 
order therefor. by the Jocal land. office. EAs v. CoWer 34. I. De ’ 


896; McHuen v. Quiroz, 50 L. D. 167, 171. | 

No instance is specified 1 in support of the charge that the plaintitt 
was permitted to ignore the Rules. of Practice and none is perceived. 
oh Turning now ‘to ‘the question whether certain of the claims were, 

Invalid in whole or part for the reason they were ‘made upon lands 
not subject. to appropriation under the mining Lowe, it should be : 
observed that: 


(1) ‘The early withdrawals for the Oregon and California Mili- . a 


| tary Road under the grant of July 2, 1864 (18 Stat. 355), have no - | 


pertinent bearing on the case.. The recor ds of the. General Land | b 


- Office show that in so far as these withdrawals affected Sec. 17, T. 
97 S., R. 8 B.; Sec. 11, T. 24S. R. 6 E., which appear to be the 


| only sections included in the nee ausottad the land was. either ih 


patented or certified to the transferee of the grantee, and title re- 


| gained by the ‘United States under forest, lieu or exchange selection. | es ; ; 


_-before the claims were located. Thus the land: became a part of 
~ a national forest, or the grantee lost its rights thereto by reason of — 


. ‘the fact that it failed to list them. before the grant was fully adj usted a 
- ae closed after it. had been lela des satisfied ps Sa or certification one 


ve 
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nig Bg . (litérmation ‘Bulletin. 1939, No. 5, ‘Transportation-Information roe 


ee ~ Concerning Land Grants). ee. 
(2) The defendants deny - that Pe is rai Hetwocd the’ claims - ee 


oo and prior established public highways or ‘railroad | rights- -of-way. ae 


oo Ae: to the grant to.the Southern Pacific Railroad. Company within — 


7 - the: exterior boundaries. of. claim ‘14, the. locator appears. to have .-— a8 | 
oe excepted the land of the company ‘fp om its location. of that claim. 
The conflict: between the mining-claims and rights-of- -way for public 
-- -goads and: other railroad. rights- -of-way is not clearly - established, = 
but it is of little importance as the mineral claimant’s location under > 
- settled rules would be: subject: to: the right- -of- -way. if an easement — 


mo (Grand Canyon Ry. Co. v. Cameron, 35.1. D. 495; > Lindley on Mines — 


- (8d'ed.) sec. 530) or if the right-of-way is deemed a fee, it would oo 


_ . be excluded from any patent to the claim. United States v. Bulling- . 


~~ ton, 51 L. D. 604, 606; A. Otis Birch, et al., 63 1. D. 840. 


(8). The contention that. there. is no possibility of the development. 


of ‘power on: ‘Glaims 14 or 15 or other claims may be dismissed with | 
‘the: observation that. the possibility. of development. of power” was 


, not assigned as a ground of invalidity of the claims. 


(4) The evidence shows. that claims 12, 13 and 17 border on and ~° - 
- are within one- quarter’ mile of Odell Lake. andi in T. 23'8., R. 6 E. All. 


tracts within one- quarter ‘mile: of Odell Lake were withdrawn by | 
Executive order of March 28, 1924, for a reservoir site under | 
; authority of the act of June 25, 1910 (36 Stat. 847, 48 U.S. C..sec. 


141), as amended ‘by the act of August 24, 1912 (37 Stat. 497, 43 : 
-U.S. C. sec. 142), which provides that the lands withdrawn there- 


; under shall at-all times be subject, to exploration, discovery, occupa- 
tion and purchase: under the mining laws so far as they apply to 
métalliferous minerals. The said township was theretofore with- 
‘drawn on April 26, 1909, under the first form of the Reclamation Act 


of: June 17, 1902 (32. Stat. 388, sec. 8, 48 U.S.C. sec. 416). These. — 


withdrawals continue in force. “Withdrawals under the first form. of 
land: which in the judgment of' the Secretary is required for i irriga- 


oe tion works, preclude location under the mining laws on lands within ~ 


a ‘the: designated limits. of. such withdrawals. James C. Reed, et at., 7 _ 


- 50 L. D. 687; Znstructions, ' 32 L. D: 887, 47 L. D. 624; Loney v. Scott, bg 
112 Pac. 112. ~The evidence in the case shows. that. pumice is a 


oe : nonmetalliferous mineral... Hence, both of. these’ withdrawals. “were a | 


. effective to. bar mining locations: attempted to be made: within their _ - 3 FE 


-. Timits by. Dawson. It makes no difference whether the lands have 


. been devoted to or are adapted for, the use for which they were 


ae withdrawn, or that Dawson may be seeking their restoration for = ~ oa 
de ae that: reason. A ee location to De effectual: must be. eee at the : a 
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tie fe is cade and on things. are Cen which dis i does not. 


allow to be done, they are as if. they had never ‘been done. , Belk 


oy. Meagher, 104 U.S. 279, 284, 285; Kendall v. San Juan Mining Co. 


_ 144 U.S. 658, 663. ~The claims 12, 18, and 1 are, 7 Heirs, 


7 absolutely void. . 


. Likewise olaune Dawson Nos, 15 ane 16) in oe 1, T. ova Ss; RB 


a . 6 E, to. the. extent of their’ conflict with the, said withdr awal of . 


phase is nothing 3 in. nehe syidencs: to Show chat ane entan ane. 


a valid discovery a mineral. The evidence. shows that’ the mineral — 


substance disclosed on the claims is pumicite, which has no market — 
value, except on. claim No.. 6 where: there is a, shallow- deposit. ‘of : 


~* sand, above. the pumicite; that the pumicite. is a nonmetalliferous 
. superficial deposit which covers a. vast area of -the’ surrounding — 


country, having a depth of seven feet. or less on these claims, and — 
which because of ‘the enormous. quantity: existing and its. wide — 
distribution, has no commercial value; that. while there is an occur- 
rence of lump pumice stone in. the locality which is being mined and 
sold, the pumice, on the claims is of. the nature of a volcanic ash | | 
and has no peculiar pr operties that render it valuable. In response 
~ to specific objections, on the ground of incompetence, to the drawing: 
of conclusions from certain testimony, the character and value of 
the deposit was shown by the evidence of a° mining engineer... His 
- testimony shows prima facie that the deposits claimed as a basis 

for the locations are without prospective or present commer cial. 
value; that it is unnecessary to show any special qualifications or 
learning in miner al subjects to enable witnesses to testify to the type. 
of rock common in the locality and on the claims, and of its lateral. 
and. vertical extent; and-that the fact that certain pits. had ‘been 
- dug.on claim No. : and pumicite removed therefrom and. disposed 

of, presumably. by defendants, did not: prima, facie show that’ the 
_pumicite was. valuable. . From. the. detailed tests of the volume of- 
_ sand on claim No..6 made by the Forest Service no ‘inference would | 

be warranted that the claim was valuable. for: deposits. of ‘sand. 
Factual assertions by” defendants. appearing. in. their. answers. and * 


--yvarious communications. in contradiction of the evidence, not in the: = 
aa form of. testimony, will not. be considered.» ee 7 a. 


The testimony’ shows that hobwithstanding ihe wide eHant t of che. 
- deposit, defendant: Dawson’ located a great number of these claims 7 
on Jand.embraced : in prior. special- use permits, on which the per-_ 
- mittees had’ erected valuable summer homes or commercial estab- 


- a - lishments in the town of Crescent Lake, and on the shores of: Odell 
Hg a, Lake and elsewhere, and i in some. instances. where costs of FEMOvVINE . 
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= the ove han or ae of timber would not: have wistifiad.e extrac: a : : 
tion even if the mineral deposit: had some. value. He made contracts — 


~~» to-sell portions of the ground; interfered with the legitimate use a 
-_ of permittees of the land within their permits; cut timber tomake ~~ . 
-. roads and sold some of it for firewood, relying upon an alleged Sao a 
ae -_possessory right ‘asserted. under the mining law. ‘These acts, without 
_ clear demonstration that the locations were based upon the dis- 


: a covery of valuable. deposits. of mineral, might well be considered.a * - 
- purpresture and public nuisance. They fully justified. the Forest - 
as Service i in. instituting: proceedings to test the validity of the claims... 


‘In determining: whether land is. valuable for mineral. it must be : 
ae that the gad is more valuable for the purpose of removing 


and marketing the substance than for any other purpose ; that the — 


removal and. marketing ’ will probably yield a profit; or that such 


substance exists in the land in such. quantity as to justify a prudent | ; 
Man in expending labor and capital 4 in the effort to obtain it.. Lay- 


man et al. v.. Hilts, 52 L. D..714, 720; Pacific Coast Marble Co. v. - 


Northern. Pacifie f, R: Co. et al., D5 L. -D, 288; Lindley on Mines, ie oy 


sec. 98; United. States v. DLL. Uieacod (unreported), decided by 

the Department on August 11, 1989, and as Zekes v. Underwood, by 
the United States Court of ‘Appeals for the District of Columbia 
on March 20, 1944. . For other cases see 30 U.S. C. A. see.. 21, notes 41, 
“49. And where mining, ‘claims are. located on lands im a national 
~ forest and embrace desirable recreational - areas the showing of 
mineral values should be clear and. unequivocal. United. States v. 


2 Langmade and Mistler, 52. L. D. 700; United States V.- Anna Weis 3 

Strumquist (AL 17380), 1938, canteporied United States v. William Peat BO 
S. Nestell et al. (A. 20518), 19387, unreported. See also United States 
|v. Lavenson, 206 Fed. 755; United States v. Lillibridge, 4 F. Supp. 


204, Irrespective. of other grounds: of invalidity, it clearly. appears” ues 


- that the locations in question. are void. for Tack of a ors of = i 


8 valuable mineral deposit. . 


As to any alleged use and occupation Ga claim’ ae i as a: (anil — 


. | site for mining and milling purposes. in connection with the allege a8 


lode claims, it suffices to say that under sec. 2337, Rev. Stat. (300. | 
2 ee S..C. sec. 42), two classes. of mill sites may be located : (1) under 


the first clause, suchas are used and occupied by the proprietor of =. 
- a@vein or. lode for mining and milling purposes ; and (2) under the | 
_. second clause, such as have thereon quartz mills or reduction works, — < 
"the ownership of which. is. disconnected with the lode or vein. 


as a Eclipse Milt Site, 29. D. 496: Lindley on Mines (3d ed. ) sec. 520.0 ; 
_, There-is no evidence that. theres is a quartz-mill or reduction. works ©0020. 
x at on. 1 the claim, and as: herein held the defendants. have no valid oS OY cae ae 
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- ed to which the mill site eould bs, appurtenant. Under the iit - 
clause, there can be no mill site unless there is a lode or vein to. 

_ which it may attach. Rico Town-Site, 1 L. D. 556, 557; Hecla Con- 
- solidated eng Co. 0.12 L. D. a 5, TT. ‘The mill site has, toy 


7 no validity. 


f 


For the. reasons ; above stated, the. decision of the Commissioner ® ; 
see = .* Afirnet 


4 


"DISTRIBUTION OF INDIVIDUALIZED TRIBAL FUNDS CREDITED 
"10 THE ESTATES OF DECEASED PUYALLUP INDIAN ENROLLEES — 


eee } SPROTAL LEGISLATION: | 
_ Opinion, May 8, 1944 


TRIBAL. Fonvs—Pue Chirk PayMeEnrs—-DEscEnt AND ‘Dismamonion—Wars— . 
HEIEs AND Devisens—Srarvrory CoNsTRUCTION. = 


‘The Puyallup tribal ‘fund resulting from the sale of the Tacoma Hospital 


‘sité was individualized by the act of December 5, 1942 (56 Stat. 1040), 


which directed: that per capita distribution be. made. to those: members. : 
of .the tribe, or their heirs, whose names appeared on a previously pre- — 


_. jared membership roll, In view of the tribal character of the fund no - ; 


. member enjoyed vested: rights therein ‘until | individualization occurred, ae 
“and only those. persons who meet the requirements of the 1942 act would. 


tribal property which was subject to testamentary disposition at the ‘time 

of his death, the per capita share credited to the estate of a deceased. 
enrollee may. not be paid to the legatees: named in his will but must be 
distributed to his heirs at law as if he had died intestate, 


-Hearper, Solicitor : 


Tn an informal tiemisnandirh dated September 16, “1948, your Office 3 


| [Office of Indian Affairs]. requested an interpretation of section 2 


of the act of December 5, 1942,1 which provides for the distribution , 
of the proceeds of sale of the Puyallup’ tribal property er: | 


known | as the Tacoma Hospital site. 


The specific question presented. is eae the. funds credited to: 


_ ~ deceased: Puyallup enrollees under the act must be paid to their heirs att 
: or whether they. may be distributed to the legatees: named. 3 in their ae | 
wills. The Superintendent of the Tulalip Agency, in a letter dated ” 
- Sepember. 13,. 1948, reported that he is withholding distribution in 


two cases awaiting instructions. | In one other ae has distributed . ee 
the funds to . the: legate named j in the will. 3 , a 


: = 56 Stat. 1046. me 


be entitled to. participate in the per capita distribution. Since: No’ enr ollee’ - - 
_-who' died prior to. enactment of the 1942 act. had a vested right in the . 
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-_ By the. act of ee U1, 1939.2 Coles atithoriged ie oi Soewetasiy a 
- of the. Interior to acquire ‘froth ‘the. Puyallup Tribe of. Indians, for. = 
Indian sanatorium purposes, the tribal pr operty which is the site of |... 
the Tacoma Indian Hospital. Section 2 of the act’ authorized the 
me appropriation of funds to complete the purchase. and. provided for the a eee 
_ distribution of the proceeds of sale in equal shares to the members of 
- the Tribe as determined. by its constitution and bylaws approved May. ee 


: 7 18, 1986. Opposition. of the majority: of the tribal membership tos: x 7 
ea distribution. of the. fund under. the method. provided by the 1989 act 
os resulted. i in a of the act, of December 5, 1942, upg, section, ae re 


a 7 2 of which reads: 


= That: when. the corrections. authorized: in. Section. oe hereof shall have: Sia a 
made, the ‘sum. of $228, 525, authorized to be appropr iated. by. the. Act of. August: pee 


11, 1989 (53. Stat: 1405), for the. acquisition: of complete title to the Puyallup. 


ee. Indian Tribal: School ‘property at. Tacoma, “Washington, for Indian sanatorium. a7 


purposes; » ‘shall be’ distributed by” the Secretary of - the ‘Inter’ ior; under ‘such’. 
rules: and regulations: “as he. may prescribe, to. those. persons, or ‘their ‘heirs,:. 


>. whose. names. appear on. the: said roll approved on. ‘May: 12, 1930,: as: herein. — 
na “modified, ‘and Section. 2 of. said Act of August. ae 1989, is. pperehy amended — Me 
accordingly. _ | eae; 


| On) Webiraary’ 1, 1943, | the Department authorized | the. © Seine = . 
. tendent— SpEUN I ere 


# RR to ‘distr ibute to ‘members, of | ‘the Puyallup Tribe of. Indians: s whose 


a names appear on the. final ‘roll: appr oved May 12: -1980,, and: modified ‘by the: 7 


aforementioned | act, share and share. alike; the sum of $228, 525, representing . ’ 
“proceeds from ‘the sale of the ‘Puyallup. ‘Tribal. School . property. at. Tacoma, <a | 
_ Washington. ee Oe Payment. shall be made. to: adults. ‘direct: from the roll, aes 


and shares. of minors. may in your. discretion be - paid. either. to parents or 7 


+. guardians, « or ‘they may be deposited as individual, Indian money. Shares. of oan 
. deceased enrollees shall be credited. to heirs, if: determined, and’ if not: ‘deter- . 


ee mined, shall ‘be ‘eredited to the. estate pending. formal determination ‘of heirs, ee Bago 
. Since the’ peér_ capita ‘share will, be more than $250, -you are not. authorized. ee 
to determine heirs, but should: report such cases for hearings by t the: Hixaminer: met 


— Inher itance. 


“The is s my. opinion ‘tliat oe the legislation aad departmental ae a 


~ thority quoted: above the share in the. per capita payment’ due.to an: ~ ee | 
~ enrollee who died prior to enactment of the act of December 5,1942, 9 
| “supra, must be paid to the heirs of such enrollee.. Tt 1s also my opinion  % ‘ 

. that no such deceased. enrollee had a vested. right to’ any part of. the 2s 3 


proceeds of ‘sale of the hospital property which he could dispose of © ces 
Ne _ by will, and no. legatee i is entitled to oe as Jegatee of such enrollee, 25. 


i = an, this per cable Payment. 


| a 353 Stat, 1405-1406. 
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The right to Spare coaes: in tribal propery is are Foon soe 
as an incident of tribal membership. This right, however, is of such? ° 7. 
_ nature that it is not descendible,* nor is it transferable by operation. _ 

of law-or voluntary alienation unless made so. by act of Congress or 
applicable tribal law and custom.’ As tothe nature of tribal proper ty. ae 
~ and the rights of individual members therein, it was. declared, oul n the rt. 


case of Sizemore. Ve Brady that— _ ae ee Ce 


" = ek the Creek lands and funds belonged to the tribe as a . community, de 


| ” fot to. the. members severally or as. tenants. in common. The: right of. each. 1° : 
7 individual to participate in. ‘the enjoyment of such proper ty depended upon: . 
tribal membership, and. when that was | terminated by death or otherwise the oe ost 7 


Fight. was at an end. It was neither. alienable. nor descendible. 


The foregoing principles, apply with full force to cha Puyallup: 
tribal. property now. under consideration. There is abundant evi- 


dence that the. hospital property belonged to the Puyallup. Tribe ago 
a community, ‘and. as. against such. Tribe the individual members en+ eS 
or no. vested rights. From the year 1929 until the time ofits. | 
i. acquisition’ the United: States. leased this: property: from the: Tribe, : oe 

distributing the: annual. rental to the members as a per. capita. payee l 
-ment-of tribal. funds. | The legislation providing for the acquisitions’ ae 


ok os of the hospital site and the distribution of the proceeds of sale treats). ” 


-it-as tribal property and offers no basis for the application. of a set. 


of rules. contrary, to. those. cited. above for determining the property oe 
_ Tights ¢ of members.. ‘The situation here presented i is to be. distinguished . is 


trom that obtaining j in the-case decided by the Solicitor on November _ 


“99. 1991.7 involving the devise of an “expectancy” which consisted ae 
OF ie right. to: share i in. the final division of the remaining unallotted: . a 
lands of the Crow Reservation. In that case it. was held that. under 7 Ae 
the special. legislation providing for the allotment of the remaining a 
| reservation lands the right to. receive an allotment was a. -descendible ee 
-one subject tothe testaimentery, disposition of the Indian. ‘The oe — 


ion ae in part: oo # oe re ee ee: 
ae “In other words, the right SO to. ‘shatte ‘is a: descendibie one , which, a 


in case of ‘death intestate, inures to the benefit of the heirs, * ** If the ao 
expectancy consists » of. a mere. “float” “which ceases at ‘death, then there ioe. Vy’ 
ymotnine for’ a testator to convey. by. will. ae one right, however, isa descendible ee 


Conta, Handbook. of Feder al. Tidian Law, ch. 9, see. 85 Lakomue v. United ‘states, We 
289 Us Ss 62.. a 
4 Sizemore -v. Brady, 235 Uv. “g. 4a: Grits. y. Fisher, 294 U. 8. 6405 “Woodbury. v.. ee 

United capaiaes 170 Fed. 802; Stoan v. United States, 18 ‘Fed. 283, app. dsm, 193 ue 8. :3 
O145e5 7 
‘Eg, acts ar June 28, 1906 (34. Stat. 539)." ‘and “April 18, 1912 (37 stat. 86), relating 
_ to pro rata shares in. the’ ‘Osage mineral estate.’ See also Op. of Solicitor, November 22, 
_ 1921 (48 L. D. 479). eo at a eee ee : eee 
oe $235.0: ‘S.. 441. 
ee 7481 iy, ‘D. AT. 
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fae one: ‘which in case of intestacy inures to the pénefit of his heirs, the ‘rule ‘is ae re: 


ogee now. otherwise. eo #. e. Big- ‘Lark, being entitled to an. additional allotment 


ot on. the Crow, Seana and those: lands, in effect, being: held in trust by the. _ o 


E “United States. for her. benefit, L. am of the opinion. that ® ae she had’ the : | “ co. 
me : "power to dispose, of such additional allotment by. will, ute si : 


: 7 This opinion ‘recognizes clearly. the. principle that a vrneinbee ot an ae a 


. Indian tribe has no-vested, enforceable right, as ag ainst the tribe, to - | 


. “any common property of the tribe i in the absence. of legislative act. or ae : om t 
— epulee Indian. law or custom creating such a. right. Goa 


~In'the individualization: of tribal property and creation: of of vested 


7 “property: rights i in’ the iiembers, Congress. exercises a plenary power 


_ conferred upon it by the Constitution of the United States. This. ees 


| authority, subj ect to certain limitations not pertinent: here,® includes . 
not only the. power to prescribe. the time and mode of distribution 
but. also. the power to designate the ultimate’ ‘recipients ‘of the. prop- 
erty.” In the case of tribal’ funds,’ individualization usually occurs 
when payment is-made or when the share of the individual is credited - 
‘to him,!¢ but in any given. case ‘reference: must: be had: to. the Con- : 
gressioral act itself to ascertain. the plan of distribution. se 


ns the instance at, hand Congress directed that: payment, be de oe 
those Puyallup. Indians whose names appear.on the approved roll of — 


1980, or their heirs. The word “heirs” has been. given various defini: | 
tions, , depending on the circumstatices suIT ounding its use. “Inabroad - 
it ROK. loose sense it may refer. to the. persons. shee edna to the property. é 
of a: decedent,. either. by inheritance or by: purchase: ‘under a will. 
. The most. common ‘examples. of loose construction are found. in ‘the. my 
: interpretation | of: wills: and ‘deeds where the courts often give the 


'. word “heirs” its broader meaning in order to effect, the intention of the 


testator or grantor as tothe disposition of vested property. ate In these 


: examples of loose construction there is an implicit recognition’ of the: . 


ce right-of: person. to. make a lawful disposition | of. his own: ‘property. ; fe 
“The word “heirs” also has. a technical. meaning, however, i in which it 





oc) Beeem. ee a 
po oe See: Words an Phe vrases, WoL 19, Be 200 et: seas, ; and Hays ve Wyatt, dg. Idaho B44, a _ Bari 
oe 115. Pac..18, SEER Ans 397. : oe eg ee 








- - refers to. those: persons: on whom. the laws of succession. cast, the prop- oe 


Me erty: of. an intestate.!?_ Itisin the field. of statutory construction that | | es 
ie the word i is. ‘usually. given its more technical meaning, with. the: result: aoa « a 
that beneficiaries under a will are. not ; included within, the term un ee 


RES ag Cohen, Handbook. of. Feder al: Indian coon Ch; Be sec. 5A, discussing Cnippewa Indians ” oF is | : 
aaNet United States, 301 U. 8. 358, vaff’'g: 80 Ct. CL A10. | | | 


is ® Cohen, Handbook of: Feder al: Indian Law; Ch.. 9, sec. 6 and: cases. eltea:. es 
40 Op, Sol, I. D., M. 8370, August 15, 1922; 33 Op. Atty. Gen. 60, Novenber 4) 1921, ; 
pe See. In re Beck's. ae 225 Pa. 578, 74 Atl, 60T-S Words: and Pigies, ‘vol. 19, 


~ 
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~ Jess. this. context of the statute e lealy shows an, \ intention to. 0 inclode are 


~ them.? 13. 


-Ttis my opinion. that ttie'n nature anid purpose of the act of Décdmber 


8B, 1942, supra, indicate. that: ‘the word “heirs” should be’ strictly con= =. 
~ .strued:so as to. exclude the legatees of deceased: enrollees. By indi-. < 
_ vidualizing the tribal property the statute created vested rights where 
~ none existed before. . It is therefore prospective in nature and: negaz 
tives..the: idea that the individual enrollees enjoyed. vested property.-. 


~ rights prior to the date of its enactment: If it-had been intended ~ - me 


any. latitude in fixing: the class of ultirnate recipients, and without the 


use of. qualifying. language the statute directs the Secretary to pay 
the share of a deceased enrollee to his heirs. This. is a mandatory 


direction to pay, to a class.% For the reasons stated, I feel that a 


-. legatee of a deceased. enrollee cannot be. considered. an “heir” within : 


the meaning: of the term as used in this act. 


- = that’ the date of. attachment. of individual rights be. retroactive. in 
+ order to bring. the share of a deceased enrollee within. the : scope of his. 7 
will it is reasonable to. believe that- some language appropriate to’ 
a that end would. have.been used.1¢ Without. allowing the. Secretary. 


i] 


There are other persuasive reasons aside from those eae a 


tioned for excluding legatees. of. deceased: enrollees. from sharing in | 


the Puyallup. per capita: payment. Due to the very nature of a will 
or. testament it is well settled that.a testator cannot make testamentary 


disposition of property. rights or interests: unless they belong to him. 


or he has a legal power of disposition at the time of his. death.1¢ 


- Standing as a corollary to that principle 3 is the rule that a. beneficiary a 


“under ‘a. will is a. gratuitous, taker and acquires no. greater. right, as 


| i against third | persons, than his testator had.’ - Applying t those ay Ne 


ee “2g, : acts of May’: “297, 1908 (35° ‘Stat: 312), ‘and. January. 27, 1933- (ai Stat. 777), a 
~ which | require © ‘eourt approval “of | the’ conveyances of full-blood ‘heirs; construed | as inap-. : 
be “plicable. to: devisees in: MoKinney v. ‘Bluford, 197° Pae: -430; Burgess: Vv. Nail,:103 PF. (2d) ay, 
ag 37, 42; Grisso v. United. States, 138 - F, (2d). 996 ; Murray Vv, Ned, 135 FP, (24) (407,. 


cert.’ denied | November’ 8, 1943,°88 L: ed. Adv.: 49:- For ‘other. examples of : strict: con: 


struction: of: the. word. “heirs”: see’ ‘Higginbothom. Vi Higginbothom,. 177: Ky. OTs: 197 Re W.. e . 


. arate i: R.. A. -1918A 1105 ; and: Newton. v.. “Newton, 77 Tex. 508, 14 S... We 157%. 


Mu For a parallel see ‘Hall, et al. oe “Russell, et al., 101 U. §. 503, 25. L. ed. 829, hoiding tie ge 
a thiat. a. devisee is not. an: “heir? as. used in, the statute -which authorized. issuance ofa. 4 
ts patent to the. heirs of a. homesteader who died before poguiring vested rights. See a0... oe ER. 
16 Am. Jur., secs. 158' et seq. : - 
iste 16 Crawford; Statutory Construction, secs. 264. et seq. ig “stating. that: ae “statute ceviieh ee 
‘creates aQ new. right, . privilege Or. immunity, . and regulates the manner of. its exercise, we Sexe 
‘should be strictly construed and treated: as i MANGALDEY 7. and citing: ‘Wheaton, ve Tver ey 


8 Pet. (U. S.). 591. 


Vt, 44,192 Atl. 13. oe ie 
3 Page on 1 Wis, vol, L sec, 197... b TS a aye haan 


See. Page on ‘Wills, vol! “1 “see. 197; “citing “White A “Cheitew, i08. Wash. 526, 185 
Pac. ‘619; Stewart: V Todd, 190 Ia. .-283; 20 ALL. RB. 4272; 173) N. We 619, 480: N, Ww. ve : se 
“146; Snyder v: Snider, 202 Ky- 321,259 S. W. 700; | MeLaughlin. v. IMeGee, 131 Ma.. 156, 2 seen 
101 Atl. 6825 ‘Clark X. dad oy ee ae 4 Ww. (2a). 807; Ins re ae * Beta, ea 
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-: ples. to ae oo case - it: is evident. that’ a. ‘egutes: ob a Vea oY dee 
> enrollee takes_nothing. His. testator had no ‘property. right. subject. de 
to testameritary disposition. ‘The will i is the only source of title the 
- Tegatee has: and the property in question. is outside. the scope. of that 
oar instrument. In this: connection, the legates i is.in a. position: somewhat Caen 


‘similar to. that. of a legatee seeking to recover under.a State. statute, 


= for the wrongful death of his. testator. In each case the property 9°... 
©. right isa creature of statute, collectible only i in accordance with the =. 
terms of: the statute, and not: subj ect. to. testamentary disposition bys Seen 2. 
"the decedent unless. expressly. made so by. the statute® As I have _ 
: indicated above, a legatee of a deceased Puyallup enrollee does not 
oat i meet the. requirements of the act-of December 5,.1942, supra. a Pe le ecet 
.- In, authorizing the per capita. ‘payment. the Secretary pResevibed oh, ee 
Bs iat where the heirs of a deceased enrollee had. already been deter» ©. 
ae mined by the Department’ such determination should be adopted. for.. 9° ooo 
= use in distributing. the share of the enrollee. As to those enrollees = 
te whose heirs had not. been previously determined by the Department ogee 
oe - it-was prescribed that: their shares should be placed to the credit of = . ~ 
_ their estates to await action by the Examiner of Inheritance. Thefact 
that the enrollee died prior to individualization of the tribal property a 


and left no title inuting: to his heirs. at the date of his death offers oe 


10. obstacle to the ‘suthority. of Congr ess to direct i its: s distribution to. 
poe ‘bis heirs. BO, Sn sigs a | oe 
oe ‘In his letter: ae Boptainber 13; 1943, thé: . Bupettiitandéht, ot ‘the = a 
teat Tulalip Agency reported. that he had pleady distributed the. share ae ‘ 
OF Silas. Cross; a. deceased wicked cade who died testate on. J une... 0 


a. “byt the Department. on + Mare 26, 1938 (Indian Office file 731038). a | : | 
«st The. letter. from your ‘Office transmitting the will for consideration Tee Ae, 8 


‘recommended that the instrument be approved: and that authority be = 


granted. for payment to the executrix of funds then held to the credit oe: 
of the estate and “such other “Tribal: payments as may accrue to said © 
 estate.”. It is believed that:the action taken by the Department ins oo 
~~. that case was without: authority insofar as it ‘might be construed to. 
Cae "predetermine the disposition: of nonexistent. property, and itis sug- 
= gested. that recommendations be submitted. for clarification. of the 
_ decision. ‘As to the distribution already~ made of the share of Silas” i 
2 ; Cross°3 in. the per. capita. payment, authorized on. February: 1, 1943, it ae tae 
as ieee that such. distribution. was not in - accord with, the» views I Ste othe is 








= 


oe ee 8 In Te. Lister’s Berate: 22, Aria. “185, 195 ‘Pa. 1118; ‘Sturges v. Sturges, 126 Ky. 80, 
18 Les B.A: (n.s.)' 1014, 102 S. W. 884. = -< > 
eee ae Shatthis v. | McDougal, 170. Fed. 529, , oP. dism. be5 U. s. 561. = 


: memorandum. oo 
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. have epeeed: hoes The record shows that Silas Crass was gare ; : 


vived by his. wife, whom he: named as sole beneficiary i in his will, and | 
“seven children. - ‘Tt may be that the funds paid to the widow were used 7 


nose for the benefit of herself and the children but there is no information 7 
| before me. at the present time on this phase of the matter. = = 
I am returning the case of Louise Douette, a. decéased. Puyallup ae 


enrollee, for action. in accordance with the conclusions reached i in \ this: 3 


FINE SHEEP COMPANY 
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Punic Lanps—Graztne—Base Propenry—Pararrer. Lanps, ; 
‘The, term “parallel. lands, 7 as applied to. certain privately controlled lands 
7 in grazing districts, moust be considered as embracing those lands: that are 
| a generally of | the same ‘character and type: as the surrounding Federal 
ea range, that is,: they. are. uncultivated and produce the same general types 
of forage and ‘are physically similar to the- surrounding Feder al range. 
: In those- districts where ‘it. has. been determined that the Federal range: .- 
~~ ean-be used only. during..a part or certain L parts | of the year, ‘such lands | 
are’ not dependent by use. fey es Su | 


“Pusiic: Laxos—Grazine—Basn Paoppery—Ynaw Rounp Ovnragion. 


The: express requirement. in ‘section d, par agraph., (a): of the Federal Range 
. Code of 1942 that there be “possession. of sufficient land or water to. insure 


a year- -round operation” oie reas | clearly complemented by the definition a 


_ of “land dependent by use, we ‘which is defined in section ve paragraph (g) 
*% of the Code, in. part as “forage. land which is of such. character that. the. 
wh ‘conduct: of an economic livestock operation: requires the use of the Federal | 

range in. connection’ with | ea a Me ea a eee eae 


7 Punic Lanps—Gnazine—BAs Prorsrry—Lanp OR » Waree Base. 


“The discretion to be exercised. by: the Gr azing. Service in. the setadoi 7 - 
of whether land or. water shall constitute -base pr oper ty in a given distr iet © ‘s 


_ a is one which will be disturbed only upon a showing that it was arrived — 
vat capriciously, arbitrarily,. or without adequate knowledge of the existing ee hes 
a conditions, ee a ee , a ee arr 


= 


Pusric Lanps—Gnazino—Canrving. Caracrry.: tPacens ae ee 


‘The carrying capacity of lands ean be determined’ only By an examination Mage bale 
: of the Jands, and the Department. necessarily will accept the findings of --' 
; the Grazing Service’ in eases where. unfairness | or ‘discrimination * is. not...“ 
oh char ged, and no effort. is made by the appellants to state in what. instances ” grt 
_ the determinations are incorrect or what, in. their estimation, such deter- 


ae is minations: should have been. in ee ee 
ae Ponte LANDS—GnaziNG—PERMITS FOR Consmaucrios OF. . IMPROVEMENTS. 


‘The issuance of. a. permit: for: the construction of improvements on resieat’ 
range “under section & of the Taylor Grazing Act. does” not, in itself cone), 


ra 
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ee etibdie. ‘the’ Peat ‘ot a right. to use the Feder al range that § is. within “the oe a 


fence. constructed. under such permit. 


= 4 ‘Pure ‘Lawbs—Grazin¢—Hwarrnas oN Appear —Procmpuie.. 


~The requirement of section 91 ) of ‘the Code. that a. copy of an “appeal and 


| ; brief in support’ thereof. must be served on. each party of record, applies » om oe a : 
only to parties - who are. adversaries. such as appellants:.and interveners, © °° 


a oo and. neither. requires the - service’ of. appeals on. the advisory. board, Or. the ara 


.. district or. -régional graziers, nor contemplates. the ‘filing: of. a. reply eae eae 


ee by.the latter. poe Tes 


= | ; 2 Craracaw, Assistant Seoretar we 


~The Fine Sheep Company has appealed be oma. decision ota an exam- Be ete. 


“e ther of the Grazing Service which modified the decision-of the dis- ae 


trict: grazier on. its: application. for: a 1943 ‘Brazing | license i im x Oregon _ os cs A 


| Grazing District. No. 6 (Baker). | 
— On Devember 14, 1942, the company, ouahe ne Preticnt. J ahin | 
Stringer, filed an. application for a license. to graze 4.00 head of cattle : 


from April 1 to. May. 31, 1943, upon an individual allotment, which |. 


has been fenced by the tompany under a permit: issued pursuant. to. 
section 4 of. the Taylor Grazing. Act of June 28, 1934. (48 Stat. 1269, | 

43:U. 8. C. sec. 315c), and to graze 200 head of cattle in common 
with other. licensees. upon ‘Federal range. located. “south of: Durbin 


Creek.” It appears that the fenced allotment includes a considerable 
area of privately owned lands that are owned or controlled by: the 
appellant or its President, Stringer, and approximately 591 acres of 
-. Federal range: ~The. appellant or its president also owns or ‘controls. 
“other lands totaling 686.56 acres that are outside of the fenced allot- 
ment, and in the notice sent. to the appellant, regarding the action — 


aoe taken. on its. application, it was stated, in ‘substance, that ‘a license. ; a 
Me oraze on Federal range, aS requested i in the application, would not | 


-- be granted but that the 591 acres of Federal range within the fenced o 
allotment would be exchanged. for the use of the 686. 56 acres of range | 


- land, which, the record shows, is unfenced and. therefore. cannot be ai 


| "conveniently closed to the livestock of other licensees so.as to be 


he subject to use: only by the appellant’s’ livestock. “Subject. to the ap- : 7 _ = 
~~ -pellant’s agreement to this exchange of, ‘use,, the distr ict grazier ruled 


| : that a en would be granted for the grazing of 400 head ‘of cattle oy 
on the fenced - allotment: during April and May. 1948, In addition, a 


°° the district. grazier. has offered an exchange- -of-use license for 59 head e 
cof cattle to be grazed during April: and May-1943, such license being a eee is 
offered in ‘exchange for the grazing rights on ‘the “Ffickson tract,” 

* ~ -owned by. the appellant but not suitable for use by it for the reason 
that it Ties within an allotment. granted to one Kivett or her lessee. 
es Also, the district grazier > has offered the: eppellant what has been 7 : 
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peel a. ar emergency’ ices ao graze 41 hed of cattle ana 


the same ‘two months. The appellant thus was offered a license for.” | 


ye 500 head of- cattle; 400 to. be grazed on the fenced allotment, and the © 


a. remaining 100 to be grazed on Federal range “south of Durbin Creek.” 
The appellant appealed from the district grazier’s decision, and 


a the. case was heard at Vale, Oregon, on February 25, 1948, before an 
examiner of the Grazing Service.” On March 29, 1943, ‘the examiner 


rendered his decision, modifying: the decision of the district grazier 


| by ruling that the exchange-of-use license for 59 head of cattle and =: 


the “war emergency” license. for 41-head of cattle. should. stand, but 


~ that the. license. to. graze onthe. fenced allotment: ‘should. be ihereased 


to 500 head. In this connection, the examiner ’s. decision reads i In. part 
| aS ‘follows: | = : ae, * 


~The carrying capacity rating of. all lands: ‘within the fenced pasture of. the . ea 
appellant, north of Durbin. creek and west of Burnt Yiver has. been estimated 
by the. range examiner to be. 1026 ‘animal- unit. months, or: sufficient forage - 


for the ‘grazing of 513. cattle during the months of April and May. . The - : 
“appellant: has stated no: reason: why: he should not graze 500 or 513 head: of. ae 


-.eattle within ‘this fenced pasture during the moiths. of April and May 1943, 
rather: than the 400. head of cattle referred to in the. -application filed: December. , . 


“14, 1942. ~The carrying’ capacity of the Federal rang e within: the. fenced — 7 


-pasture is. 138 anima]-unit months, according to the range. examiner’s: report, | 


7 and this’ amount ‘ot forage upon the Federal] range is available to the appellant: | : | 
= “iniespéctive. of the'numbers of cattle grazed within this enclosure. It appears, 
_ therefor: Qs: that. a license or licenses - to the appellant for ‘April and May 1943. _ ae 
‘onthe basis. of 500 head of cattle: within’ the private allotment. and. 100 head). 
| of cattle outside. the fenced: pasture, fully -pr ovides for the numbers of livestock -% | 
and. period of time. requested in the. application, and. the appellant is not ih ae 
“justified. in his. request, made. at the time of the pearing, to graze 150° cattle ‘pagent, 


= south of Durbin | creek. 


Tt is from these rules that the pisent oo hag been taken, The - . 7 


3 following are substantially the assignments of error: 


(A) “Phat ‘the examiner. erred in ‘not. directing the award of. a Uieeane: paused ; 
on .the appellant's privately. owned or ‘controlled | Jands in. Baker Som; . 
- Oregon, and elsewhere. : 7 7 

“hy, That the. appellate watering facilities should be considered . as pase 

property. ie es . ; 

(3) That: the deter mination of! ihe carrying. capacity of. thie range  ayhich 
: the appellant. seeks . to use was arbitrary” and made without refer ence: to. the - 
amount of livestock that could. be grazed without, damage. to the forage. 

(4). This. assignment is not. altogether clear ‘but, as interpreted by the Depart- 
‘ment,. the appellant appears to: be questioning the propriety of. considering the | 


: BOL: acres of Federal. range. within: the fenced | allotment. as being subject to Sate 
use: by the appellant: in exchange. for the use. of the’ appellant’s lands. outside 
the. enclosure. Apparently the appellant. contends that, upon. receiving a. 
section 4° permit to fence the enclosure, ‘it, became vested with a right to use. _ 
‘the Federal range within the enclosure, regardless of whether or not it owned sae 


7 "or controlled base proper ty for. the support of a. license. 
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‘ “Th order to treat: “fully the first: assignment of error, Hi is necessary A 2 oa 
8 to ‘set out certain facts concerning the action taken generally on 


a Se “the Appellant’s. and other. applications. in the: district. According ae 
oto: the testimony of, the district: “grazier (Tr. 4) only lands: that are 
eo ‘improved, cultivated, cropped lands. supporting the growth. of hay il 

a and grain, [and]. irrigated pastures or native. range lands’ which eae 

oo are: used ‘by thé licensees or permittees at a period. of the year ‘when’: 200. 

ae ~ not, using. the. F ederal_ range” 8 are considered as. base oo fr Fon 


ae “are a es in , character to. the ¥F ederal range ¢ are. not ‘acceptable. as. 
‘aoe base property. ‘The: lands: of the ‘appellant: are of the. latter. type, a. 
es 4 range “lands” which, | although producing forage for livestock, ee 
do not differ’ substantially from. the: surrounding: Federal range, and 


thus . are: subject. to use at: the same time as the F ederal range. . In. | a - 


other words, the. appellant’s lands are what have come to be referred de 


to in the parlance: of the Grazing Service: as “parallel lands. te 


While the. term: “parallel. lands” has acquired extended. cae the” 


. necessity . for its. ‘definition has not heretofore been presented to the | ae 


: Department. The district. grazier ‘stated at the hearing . Tr, A). 
that. “purely - range. land, which Is. ‘used | only at the time ‘of year. 
when: Federal range 1s. -used,, ds: not. classified as base property but. - 
is considered as parallel use land. » This statement; while indicative 


of the type of. land involved, is not sufficiently. comprehensive to* eo . 


afford. guidance, as aq general ‘definition: It is true that. “parallel 9 


lands. are of the same type. as. the. surrounding Federal. range, an do he 
that they thus’ are “ta ange | lands” in character. However, the fact. ate 
| that the lands actually are used only at the same time. asthe Federal = 


weg range is not controlling, since it is conceivable that any land which ae 
produces’ forage can. be’ used, at the same‘ time.as ‘the surrounding hs 


Federal : range, valthough i in practice i It: may’: not be. customary. to doso.. — ‘<2 


: Neither ee the fact, that, during the priority period, the lands : . oe Pe 
3 were. used : at the same time as. the. Federal range entirely. determina- aa 


oe indicated i in his ‘testimony (Tre 4 thik: in some 1e, Hasta og he 
~ wherein lands of the. same type asthe. surrounding Federal vange 
a have been. used. during the part or parts of the. “year when. livestock 7 


= are. not: ermitted. on. the. F ederal: ‘range || that is; the. “ofp, eriod) ee 
P period), 


sae they” could be: considered as base property. This. factor. cannot. ‘be Po ne 
accepted asa: controlling standard, _since: there may. be” ‘instances’. ieee: Lae 
Po _wherein, cultivated lands: of-a type: which, ‘other. things being equal, eS 
would ‘be. considered. as base property, have been. used. to some extent ub eae 
i a at the: samé time. as the, surrounding # ederal ralige. Sagi ce ees a. 
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tn the opinion of the Department, this tenia’ a parilel Jands” inust cae 


| . be considered as embracing: those. lands ‘that are generally. of the. = 


= same character and. type as the: surrounding. Federal range.. That. oe 
is, they are uncultivated and produce. the same general types of 9 


i _ forage and are: -physically similar to the surrounding Federal range. - 


- This is the only connotation of the term that will per mit its applica- - 


tion in’ all circumstances. There is no doubt. that. the appellant’s ag 
onal lands. are. “parallel lands” within this meaning, since they. are shown a 


to. be. identical with, or similar to, the surrounding F ederal range. ee ss 
| They. are untilled and uncultivated, and produce only native forage : 


7 which is the same as that on the F eder al range. It is true that the pe 
record, indicates that. the forage is, somewhat heavier on. the appel- rok 
oo “Tant’s lands,, but. ‘that is a condition. which. may ‘be. attributed to the 
~ more limited. use. made of the a sppallantie “Tands, 8 and not necessarily md, 


. : te. an. inherent: differ ence., ee eit oe : 
a. “Tn. his. decision, the examiner. maphald: the refieal of the: ‘district’. | 
1 grazier to recognize the lands. involved . as base. property, and. after 
-careful consider: ation: of the question the Depar tment is of the opinion 
that the examiner. was correct. Section 1,. par -agraph | (a), of the. 
Federal: Range Code. of 1942 3 F. R + 7685), provides 2 in n part) as” 


- < follows: 


To promote: the. highest. use ‘of the e public | lands. within gr azing > diate iets ‘whieh 
3 have been. or hereafter are established, possession of suflicient Jand sor water | 
to. ingure’ a year- -round operation for. a certain number of livestock in con- 


a, nection. with the use of the public domain. will, be required of, all users. ; 


oe aoe those. districts wherein it has been determined that: the. Federal. 
es range can be. used only during: a part. or. certain parts ‘of. the. year 


i there is a presumption that: any ‘use during other parts of the year 


1s. improper, either for the reason that it, may result in damage tor: aa 


> the range,.or. because. such, use would. be impossible by: reason of snow). 
or other physical factors. Therefore, if a ‘license. ‘were to- be. issued. | 
| .on. the basis. of. ownership. Of: ‘parallel. land, it. would. mean that thers: 20 
| - Tigensed livestock would. have’ no. feed. during the “off” s season. Thus | on 
Las there. would not’ be _ DOssession, ‘of sufficient land * -*. *_ to insure 
ap year- -round. operation.” “Tn addition, if the impropriety” of using 0.02, 
a the par allel land during. the “off?” season were to be ignored, and =~ 
gel license were to be issued. with knowledge of the fact. that it would ae 
aoe restilt 4 in-such use, the purpose of the Code, also expressed m section — a 
_-L patigraph (a), of promoting “the proper use of the privately 
se, te controlled Jands * “dependent. upon [the]. public, grazing’ ao 
ae lands”: would be ditented~ Furthermore, the express requirement, 
ingestion 4, ‘paragraph: (2), that there..be. a of. sufficient: Ay 
ae a oe and ¢ or. water to. insure | ae wear: -round: operation ee eM: is. s clearly. 
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* fo = scuaplamanted i the definition of, pind ‘ddpeident by we? epic — 
Sas defined i in section. 2, paragraph (g) of the Code i in. part.as “forage ee Se, 
~ land which is of. such chutactar that the conduct of an economic live-_ oP 


one ~ stock operation. requires: the use eof the Federal Tange in. connection aera: 
7 bs with Gt 8 RR | | | ee oe ee 
Sf the first. assignment. or error, the. appellant spats’ “alee: of eae Na 


02 the refusal of the. examiner to’ direct: ‘the award of a license based ae 
“cs cen’ the: appellant’s. privately owned’ or controlled lands in Baker == > ~~ 
ee County, Oregon, “and. elsewhere.” As for the, lands situated “else- ee Sie 
where”. little can: ‘be said here: for. ‘the reason that. such latids’ We es oe: 
_- ‘parently have not been offered as base property in the Baker District, ee 


-_ and. they therefore - do not. require | consideration. | 


. The. appellant’s contention. that waters. should ‘be oorimidered as 


ee fase: property - i, the district: involves, a question which. already has 2. Se 7 


= been decided: by the Department i in several cases. In Fremont Sheep 


Company (A. 93170), decided J anuary 20, 1942 (unreported), where- , 
in this. ‘question. was fully discussed, the Department: held that the — 


discretion to be exer rcised by ‘the. Grazing Service in the determina: ines 


tion of whether land or water shall constitute ‘base property. in ‘a 


given district is one which will be disturbed only upon a showing = ee 
that it was arrived: at capriciously, arbitrarily, or without adequate : 


knowledge of the. existing ‘conditions. In the present case. there - 


i ‘Is nothing’ to indicate: that the waters or the lands of the appellant: - 


are of such. significance, as would require their consideration as base 


. property. ‘The area is one in: which the Federal range can be used — : 


properly only during a part of the year, thus requiring privately. 


-- owned or controlled. feeding facilities during’ the remainder ‘of the.. 


year’ for the support’ of. licensed: livestock.” "The area is subject to. 
“heavy snowfall which at times’ makes the’ range unusable, regardless oe 
of water conditions. ‘Land, rather than water, therefore is the signifi- 


oo -eant: factor i in a livestock operation using: the Federal: Tange in. this 


area. -In these circumstances there is nothing < capricious: or-arbitrary © 
in the refusal of the Grazing Service to treat‘water as base: property ee 


ee oP of the examiner on this point is ‘affirmed. 


ee inthe: district, or. anything to indicate that such refusal stems from. — 


= a lack: of knowledge of existing - conditions. _Rasbreinigy, the. 6 de oe 


eee 


~The question of the correctness of the: carrying éapacity ratings ~ coe 


-.. of the'range has been adequately treated by the examiner. sbiis 200 

a2 oe understood | that the appellant challenges only the ratings. given vibe! ee 

~ Federal range adj acent to the fenced. allotment: and “south of Durbin 

Creek.” In the case of: Spicer Brothers. (AY 21998), ‘decided’ March ~ ee 
8. 4989. (unreported), it was stated that, as the carrying capacities 


08d lands can he: camaro a by’ an examination of a lands, 0 an 
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: - “the. Department nie will accept, the ‘ndings of ie “Grazing a 


ca Service: in cases wherein. unfairness or discrimination is not charged, ae 
and ‘no effort’ is made by. the appellants. to state in what instances 9 
the determinations are incorrect, or what, in their estimation, such oe 


a ‘dstertninations. should have been. 


2 Le appellant’s complaint. arises from its failure't to have ‘obiiied: - 
a license to graze 200 head . of cattle on the Federal range adjacent | 


- to. the fenced allotment. As stated above, it has. been. licensed to 
0. graze. 100 head. of cattle on that: range,.41 of which are to be grazed. oe 
under a “war emergency” license, and the remaining 59 to be. ‘grazed © 
- under an. exchange- of-use license. The. first. of these licenses appears — 


_»» to have been issued by the Grazing. Service solely to aid in increasing - cca 


livestock production for: war purposes, and since it does not constl- 


7 tute a, license received as a matter of privilege: prescribed by the - tet 
_ provisions of: the Feder al. Range Code, the: appellant cannot com- 


~ plain of its extent. Neither should the second portion. of this license. - 


; “be so regarded, since it- has been issued by. the Grazing Service. only : 


in an effort to allow the appellant. to receive some benefit from its 


unprotected private lands. _ Accordingly,. as neither of the licenses 


ae referred to has been issued as a matter of right, the carrying capacity — . 


ie __of the range is of no consequence, for even though ‘it were greater - 
a Pinas has _ ‘been calculated, it, would | ‘not. necessarily benefit. ‘the 0 


"However, even as assuming that ae appellant eer igoifered | a. Cats : 


a tion in a regular. grazing license because of the determination of the. — te 


| carrying capacity of the range in: question, there hag been no showing — 
_ that: would .cast..any. serious. doubt. on the adequacy of.the ratings — 
as given.” The appellant depends upon a. statement by. the district. a 


_ grazier. that. the. range, would temporarily carry, more livestock, and 


the fact that the. range. has on several occasions ; caught. fire and. ee 
~~ burned, as support for i increasing the rating of the carrying capacity 


of the range and. an. increase in its licenses.. Neither fact. is sufficient: - 


oe eal. justify. such increase. .The district grazier did: not categorically — 2 


state that the range. would carry miore livestock, but. qualified his coat 
statement by. the. observation that. such. increased : use. would: be. only iy He 


a - temporary and would. probably. result in detriment, to the range: byes 


preventing: new. perennial. plants ‘from. becoming established, - In - : 7 
other words, the district ‘grazer, while’ recognizing | that. the. range a eg 


7 could be used: for a; limited time by. a. greater. number of. livestock, yaa 
» felt.that: such use would. prevent the improvement, of the. range. This. 


2 in. itself i is sufficient to justify the refusal to permit. more livestock ee 
os to: use. the range. ‘As for the fires. on the ‘range, - itis by.no-means 
oe certain that: they have. resulted from an excess, of forage. ‘growth, Ee 
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ae. oa or that, en fires. eonid ace been ‘privented, by. ee cropping be - 


- grazing. livestock, “As there has been 3 no showing sufficient. to. indicate. a ; cy = = 
A that the. rating given. ‘the range. in. question is erroneous, and in = 
view. of the fact that. the licenses. given the appellant to use: this. 


ae ‘range were not granted 3 in such. circumstances. as would entitle the ie : 
. appellant to. oo of. their extent, or dur ae the Sey is. to Vas 
i. this: extent. denied: | i: 


The contention. of the eppalnne: that. a right to graze on ‘the bot oo 
acres. of, Federal range. within. its fenced. allotment was given. the — 


| i as appellant. : as.an incident. to the section 4 permit, and that it ‘should = oe 2. 
Bate: therefore not be considered i in’ the determination of the. exchange- ee Pe as 
_- of-use license, i is without. merit. The i issuance of .a' section 4 permit » _ : 


i does. notin. itself constitute: the grant. of a right to: use the F ederal. irae 


— . _ range that is within’ the. fence constructed under such. permit. ‘The - = | 
es appellant, contends that such. right was granted 1 in exchange for its. 


‘promise to construct. the fence. “here | 1S nothing 1 in the record that 
‘supports this contention and such an agreement in any event would | 
- be of doubtful validity. in the absence of some provision | of law or — 


regulation for the granting of grazing. privileges in exchange for 

benefit. or services. Also, it would appear that the construction Of 

-~ the fence was. for the benefit of the appellant: anid not. the. -Govern- ae 
~ ment, and thus it would be difficult to see why any assurance of this | 


: type: should. have been. given in order to. insure the building of the: 
fence. Licenses or permits to use the Federal range.are granted 


only upon the offer.of base proper ty having the attributes: necessary. - 
to support such licenses or permits, or upon. an exchange- -of-use 


~ basis. - Federal range ‘as such cannot be base property, and up to 


‘the present the appellant has had no property which was ‘recognized 


“as base. Accordingly the appellant’s use of the Federal range within. 
the fenced. allotment represented a gratuity on the part. of the Graz-. 


“ ing Service. If, then, the. Grazing Service now requires the use of a 
- other. Jands which are. ownéd or controlled by-the. appellant. in ex- ~ 


ae _ change. for the-use of the Federal. range in: question, the appellant. i. 


~. cannot. ‘complain. ney, the: eel in | this respect also. is. } 


without. merit, and is denied. 
The. examiner ruled that, as. ee carrying capacity ‘of the jonds : 


: cnhin the fenced. allctinent. is sufficient to: permit. the grazing’ SOE ce 

518 head of cattle during the months of April and May,.a-license = 
eae for: 500 head of cattle should be granted 1 in pee of the. license for ow 
es only 400. head... This ruling also is. affirmed.’ } | ee 
| Before concluding: it appears: advisable to ake some ; mention’ <6f a are 
oe procedural. question which is presented: by this case. At the. hear- | 


ee ing, no interveners eppented,: and thus only. the. Fine oe Company coe Ae 


- 
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- is a party to ce case. ae cos cases ae ecru Sasvion: As. ‘not > 
an adversary party. but meraly stands in the position of a fact-finding | 
: agency which is’ interested only in. determining’ whether or ‘not. it 


has reached. a- proper. decision on‘ an appellant’s. case. It is noted 
of ‘that. the attorneys for the appellant have filed an. affidavit. with the “we 
| appeal. wherein it is. stated that a ‘copy: of the appeal. ‘was served. 


‘upon the regional orazier for Oregon and ‘upon. the chairman of. 
the advisory, board. of the Baker. Grazing District. Such service 
. was unnecessary. - Section 9(7 ) of the Federal Range Code. provides 
that a copy. of an appeal and any brief i in support thereof must be 


| _ served « on. each party. of record, and, that. any. such pay, opposing 


: Z “brlet if he so. Soatred: “This: ‘requirement applies. only to: parties gee 
- who are. adversaries such as appellants: and interveners, and. neither 


requires. the service of appeals on the Grazing . Service or officials | 


- thereof, nor contemplates the filing of a reply brief by the latter. 


/In accordance with the above ralings the decision of. the Coa 7 


; is affirmed and the appeal 1s. ep caae : ee 


a = ERIE, RAILROAD CO. vy. TOMPKINS, 304 U. S. 64 1 (1988) EFFECT ae 


ON. RULES FOR MEASURE OF DAMAGES IN TRESPASS ON 
- UNITED | STATES ey IN THE ABSENCE OF FEDERAL ee 


LEGISLATION 
- Opinion, May ‘U, 1945 


ae ‘Gowenar. Lanp Girton PRacridn—InsrRuciIons TO. ‘Pans ags: -AgnnTs—Mason Nef 8h De 


_ Uyrrep: States—Srarte Srarurory Law—Swirt V. _Tyson—Ruiss, OF Dr ae . | 


“CISION Act—Faparan Common. Law. 


oF Tn ‘the absenée of Federal legislation ‘fixing: the: measure of ‘daimazes: a a 


tr espass. and: conversion affecting United: States property, the General. Land | 


se . Office instructs its trespass agents that ‘under: Mason v. United States, 260 
pare Oe Ss. “B45 (January: 1923), ‘State. law, - meaning statutory law, relating’ to 

ae trespass. damages | is : binding on ‘Federal courts: It also instructs them - 
that in: the absence of. State statutes . the rules. of Federal common law 
govern, : namely, the interpr etations of the common. law made by the Federal 


' courts, thus" implicitly recognizing - ‘the doctrine of Swift v. Tyson, 16 Pet. 


} o 4 (1842). “Question. therefore arises’ whether the decision in Hrie Railroad 
see Co. v. Tompkins, 804. Ue: Ss. 64: (1938), : requires. these instructions to be 
nae, changed: sO: as to. state that in the absence, of Feder al legislation: only State a 


ore law: governs, written or unwritten. . = ty oo ees Odipar ie SP ee - 


THE Docrrinu OF Swirt v. Tyson. Road AND , Ofmmnuies BY ER Rarroap Oo: ee 
eM TomPKins-—RvEs OF DEcIsIon | AGT REINTERPRETED. Be 


~ The Brie case describes the doctrine of Swift Ve Tyson as ; holding that: under : ; 
the Rules: of Decision Act, 28 U. S. C. see. 125, Federal courts: exercising. _ 


NS . 
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: a jurisdiction: on the: ‘ground: of diversity of ‘dtizenship in, tla: ‘at ‘common gn gee 
eae law. need not; in. matters of general jurisprudence, apply the. unwritten: law 7 a ee 
‘of the State: as declared by. its. highest - court hut are ‘free to exercise TAN Pe. am 


_ independent. judgment. as to. what the common: law: of the’ ‘State is. ~The 


opinion then declares that this holding: misconstrued the: Rules’ of Decision ee ae — 
oe Act and that except in matters governed ‘by the Federal Constitution Or Dye es, ee 
- + -aets of Congress. the rules of. decision are those. of State law,. written ¢ Or ee Ce 


“unwritten, and that: there: is. no Federal. -general, common law. 


Scorn: OF THE Ere. Docraine Uncerrain—Not Yer “Avpiamn. iv ‘THE Sunsncr re. 
MATTER . J URISDICTION—TREND | ‘TOWARD EXTENSION | OF. THE ‘“Fepenar ‘Frew ad 


IN THE ABSENCE OF FEDERAL LEGISLATION. 


Limitation: of ‘the Brie. doctri ine. to. diversity cases is suggested by the peciiliar : _ nes 
ee relation of all its factors to the diversity jurisdiction ; by its nonéxtension 7 Es eee a 


oes = thus far. ‘to cases. in the: subject-matter jurisdiction ; by: observations in sub: as 
~ sequent: opinions; and by: decisions. in. which. questions: affecting the. United 


' States. asa ‘party. ‘Have. been decided. as. Federal although ‘they have not es ss . 


7 been. expressly answered “by: Federal. Constitution, treaties or ‘statutes. 
Tae ERIE. Docreine. AND ‘Fupmrat, Coniacont Law. 3 oe . 


The. Erie declaration. by: Mr. Justice Brandeis. “There. is no foaeral ‘general | 
common law? has. been ter ‘med. too broad. - Since its. pronouncement” both... 
qualified writers. ‘and. Federal judges, among them. Mr. Justice Brandeis 


himself, have recognized a Feder al common: law; a body of decisional: law | . 


: developed” ‘by: the. Federal courts, untrammeled by” State. court. decisions. 


Mr. Justice - Jackson, concurring ‘in D’Oench, Duhme & Co. vy. ‘Federal. ° 


i Deposit: Insurance Corp. 315 U.S. AAT,: tntekprets the Brie declaration and. 
é finds that Federal common law: does exist. a a ie Man Ste et 


Tae DEPARTMENT. or I USTICE AND. TresPass—Its’ ARGUMENT. THAT Manger oF < aor 
. -DaMaces: Is. A ‘Marrsr or FEDERAL Law DESFITE: Ansmnce ‘OF | Fepmrar Lre-~ at 


_ISLATION. fe et 


In its: petition. ‘for’ certiorari in Standard. ‘Oil Co. “of: Uiahfornia + ve United oe 


_ States, 809 U. S. 654 (1940), the Department of Justice, relying on Board == 


<2 : ne of Commissioners v. United States, 808 U.S: 343, 350, -ar gued: that: ‘Federal : 


7 ” law - controls when. ‘the - right. to be enforced springs from. the: ‘holding. of ee 


ie property by the Government | in a ‘sovereign. capacity. -under . the Consti-.. 


if “tution: and that the- measure of. damages in a conversion of United States. 

oil isnot ‘to. be determined: by “State law, under. Mason vy. United States — ae 

and #rie-v. “Tompkins : but) is” primarily - ce matter of: Federal Taw as'to. 0 8. 
which a ‘Federal: court. may formulate. a t Judicial: rule’ in the absence of : ee, a ae 


Se eXpress ‘Federal legislation. 


‘The ‘Supreme Court’ not eae. stated its ‘grounds: for. denial of. ceertioralt! S nes : 


in this case; the Government’s argument: is not foreclosed. ° - Further, -it. 


ro ‘appears’ reinforced by. subsequent. decisions expanding’ the ‘definition of a Mase 
Federal questions’ For thé Congress has occupied. the field. ‘of public lands ee Gene 


on ' under’ the Constitution. and, in. statutes'of various types, :has. recognized. 


ee duty to: protect. the public property: in its. care. and to enforce the: public’ g 28 Oe ns) 
wen ‘rights. against trespass, whether civil or criminal. - The’ whole question Eo 

_. . of trespass. and. enforcement of Federal rights. against it: may. therefore. er, 
es : be. considered primar my a matter deriving from Federal sources, both policy ee 


vom 


bee 
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=e 


7 ; and. law even in 1 the. absénce ‘of. an express ; statute, and as sicll: a , Federal. ae 


question would ‘be. -subject to Federal decisional Jaw, rather than to the Pn 
- rules of the State, whether written or unwr itten._ | ee : 


REQUINEMENTS IF. ‘Muasone, OF. “Trespass DaMaczs ‘Prove: TO. BE A. Peper, ote 


* QUESTION. 


"Decision: that: measure of  ianieer for trespads: on  mederal property is a a : | 
Federal -question _ would make. both. the ‘Mason ‘and the Brie case“inap- — 


_ plicable to trespass cases and ‘would require ‘the. instructions to state that._ | 
“in the: absence of. express Federal legislation only] Federal decisional rules 
_ of: damage control: 7. : GS ee Re a 


- ‘Tae ‘SEVERAL Consiperations oyun aan: ARE. Sela ae oF: “Wea s LwappLica~ tears 
‘ BILITY. Here’ Bvt. ARE. [Not- AT PRESENT ‘COMPULSIVE. or RuvIston. OF THE -e 


nah : Instructions. 


4 ‘The foregoing considerations” are’ persuasive’ --poth ae aid: Brie. 5 decision: is ye 


~ inapplicable: here and that trespass on Federal: property is a ‘Federal ques- ae 
tion ‘controlled ‘by ‘Federal decisional law under the exception to the — 
Rules of- Decision Act. “ At: present: however there ‘is no. compelling: legal 
~‘Teason for revision of oe instructions to accord with. these assumptions. 


_ HTanene, Solicitor: fae ae 
» Your [Commissioner of. the: Gerieral’ mee Office]. memorandum 
of November 138,-1948, transmits for the Secretary’ S approval a draft : 
of a “proposed. amendment of the regulations concerning the measure 
of damages in cases of trespass and conversion. affecting Government 
= lands.t: The object of the change, you state,:is to make -the- regula- 
- tions conform with existing law as interpreted by‘ the. Svea Court | 
in Erie Railroad Go. v. Tompkins, 304 U. 8. 64: (1988) -- 
~ You refer briefly to your office practice-as applying the general” 
’ rules of the common law,.In the sense of “Federal” common. law, in the - 
absence of a State statute fixing the measure of damages for trespass. _ 
The. E rie. -decision,. you say, necessitates . a modification of this’ rule . 
and requires that ‘the law to be applied in-the absence. of a ‘State. 
statute is not Federal common law but, instead; the common law |: 
as interpreted. and. applied by the. courts of the State. ‘Tn support 
of your conclusion yeu quote. ‘the following Day from. the FEirie | 
decision. (p. 78) 2: a eee ee | 


Third. 1. Except. in ‘matters ‘governed by. ‘the. Federal Constitution or “hy. 
Acts of Congress, the. law tobe applied in. any case is the law. of ‘the. State. 


- ae: And whether: the law of the State shall be declared by its Legislature ina 
: statute ‘or. by: its. highest: court in. a decision. is not a matter of federal ‘concern. _ 


_# . “8. There. is no federal general. common: law. 4. Congress has no power to — 
declare: ‘substantive. rules. of common - law ‘applicable in’ a State: whether they. 


re ee local 4 in. eee nature oh ese ae ‘he. they: commercial Jaw or ‘a art of 





sees 143 CFR: 288. 1288.5; Cire. 881, March. 14, 1923, 49 i D: 484 ; 43. CFR 288.6, Cire, 
280, eas 1, 1933, saan D, 2265; Cire. a So eoten 4, 1935, 55 I. De rein de 2 
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Oe . ‘the 1 law. or torts: Be And no ‘clause m the Constitution purports to ‘confer, such: as Soe 
2a ‘ a bower upon the federal courts. wee 2 ee oe : 


a * Despite the sweeping character Of! ihe: oe stay, mi ee —: ae 
ar E rie opinion | as.a whole and of the course of. decisions in the Federal 


courts: in the six years since the: decision was rendered. suggests | ae = : 
_- that the paragraph may. not. beso all- -comprehending as at ‘first: plush <5". — 


.. it seems and that it may not zee the change which you PrOpoes jh 
5 for the trespass. regulations. © : | Bere 7 
ss First: The Erie: opinion. must: = viewed: and: sneipied a par ec 
: aleulae. reference to the peculiarities of the diversity. jurisdiction | iy 
which it.is set. The Federal jurisdiction in the case is in no way ms 


€ 2 a subject- -matter jurisdiction but is exclusively one of. parties, arising .* 2 
~~ solely from the adventitious fact’ of diverse citizenship. — The doc- a 


< trine. concerning rules’ of decision which Erie discusses and disap- 
- proves was laid down: in the diversity case of Swift v. Tyson ‘and: * 
concerned the. rules of decision to be applied by Federal courts in 


diversity ‘cases. The Rules of Decision Act, or-section 34. of. the 
Judiciary Act: of 1789, which the doctrine of Swift Vv. Tyson i is now 


. said by £rie-to have misconstrued, was intended to. prescribe the 


.~ rules of decision to be applied by: Feder al courts ‘in the exercise of — 
- their diversity. jurisdiction. It was. enacted with the:view, according = 


_ to: its legislative history, of overcoming » the fears of opponents. of 
- the. Federal Constitution and of the diversity jurisdiction that the - 
new national courts: would. not apply State law in diversity cases. 2 


but would. make their own rules for deciding them. - The cases in- | 


< which the erroneous doctrine has. been applied. through | the 96 years a 


: since 1842 have been. diversity cases. The course of the court which ~ 


‘ Erie disapproves and 1 abandons 3 is s that which it + pursued | in 1 diversity 


are cases. 


ae "Bead foaties 0 of the opinion naa clesit that Ay a quoted, . aan ; 
ese although it. does not mention the diversity jurisdiction and although — 2 ae 
ats declarations seem categorical: and of general application, is not. 


+ to be isolated from. its context but is to be considered as especially a 2 
ae “related to diversity. cases. Not. only this. The features. described _ 

“even. suggest that. the £rie. doctrine. may perhaps have been intended a4 

Es, ae to be’ applied in. diversity cases only. oe ore akin es 

_ Second. There has been no. decision by the Supreme Court 4 dizeoted hoa en 


2 e expressly to this. possibility. Nevertheless, it may not be without . - bate J 
: ee ‘significance that in the years since the Hie decision the. ‘Supreme oo 
eee Ee has. applied the Ey rie ¢ doctrine 1 in’ ee cases: jess Ay and aoa aa 


“2¥or convenience in: feference ‘the, sentences ‘here have been numbered, 


2046 Pett 1 (1842). 


Sas f | 6929504849 


; let? gt : 7 
. ee 
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a 


: am hile errr it in eee cases Snider its nondiversity jurisdiction ; os 
saa to which the United States has been a party. | 


Of considerable interest. in this. ‘connection. ae perhaps ‘of ame 


os ‘portance as. straws in the wind. are the observations of various — 2 


~ ‘members of the Federal bench. Most striking among these are the — 
following: “Mr. Justice Stone, i in. West Ve. American Felephone and 7 
2 Telegraph Co. a. diversity. case, said: Ae as pe 
But the. obvious purpose of. ‘section 34: of the Judiciary Act is: to avoid! the id 


ae maintenance within a state of: two: divergent ‘or: conflicting: systems: of: law, ae a 
pore one. to be applied in. the State. courts,’ the: other ‘to be availed. of in. the federal 
noe ; courts, only. in case of. diversity of citizenship. [italics supplied 1: io 


ee Th 1942, Mr J ustice J ackson. wrote. a. concurring. opini ae ‘in. oe 
 DOench, Dukme & Co., Inc. v. Federal Deposit Insurance Corpora: 


ton, a nondiversity case:t Tn this, after referring to the Hrie case — 


and to Klaxon Co. v. “Stentor Electric Mfg. oT a » diversity! ease a 


a which. had. applied the Erie doctrine,. he said: 


; "These recent’ cases, like: Swift v. Tyson. which emer fen dealt only with Oe a 
cae the very special problems arising in diversity cases, where federal jurisdiction ies 
ree exists to’ ‘provide nonresident parties an optional forum of assured, impartiality. : 5a 
_. Lhe Court has not extended the doctrine a Erie. R. 00. Ve. . Tompkins: pane a 

Duiske: cases. " [Italics supplied... ea 2 hee “ as ieee 


Tn a ‘footnate: he said: : elts ‘fleet: even “mM. Sich cases seems ee to B 3 


- have been definitely settled,” and he quoted from two cases* in which 


| ef the. Court seems, “superficially at least, to have taken conflicting . 
a positions on the applicability of. the Ei rie doctrine to suits in equity. 


In United States. ve Clearfield. Trust Co: :, e607 a nondiversity oe 


a “ciise; Circuit Court. J udge Goodrich declined to apply the. Erie rule | 


‘and was‘sustained by the Supreme Court, infra, although this case 7 
like the nondiversity. cases®. on which he. relied. posed a particular = 


| question. not expressly — answered mF the Constitution, treaties es or 7. 


statutes. of the United States. 


de In: summarizing the cases relied on, among them the D°Oench case, fs 
4A .; — Goodrich said of that. decision. at pages 94, 95: : . 


ee the majority ‘of. the Court held ita federal questions whether one 


% . who had given a. note to a: bank as part of a ca to conceal fe overdue bonds oe. 


sow 


> 3311. U. 8. 228, 236 (1940) - 
4815 Us S. 447, 466 (1942). 


| 5318 U.S. 487 (1941). 


ogee 


© Ruhlin -v. New York Life Pao ‘ance 00. me Ur S. 202, So Toda, 
309 U. 8. 280, 287, 294 (1940)... at aes sen Oe ae , , ea . 
7180. F, (24) 93° (c. Ce A, 8, 1942). 


ae 8 Board. of Commissioners Vv. United ‘States 308. U 8. 343 (1989) : % _ Deitrick - vy, sGvbanen, a ee, 
“309. U. S. 190 (1940) ; Royal ‘Indemnity Co.. v-. United. States, 813 U.S. 289 (1941); . 


- D’Oench, Danie: & Co.; Ines v. 5 HOMO ea Insure ance. Pe bad 315. U. 8, 447 - 


ae : : a = agai \ 


eEse Federal, Deposit: Insur ance Comporation. 


ea] as |  DAMAGHS. FOR ‘TRESPASS | ‘ON U: S LANDS ee ag 2. 


May 11, 1944 nS 


coe was “liable ‘even ‘chongh ‘the: ‘note. was” given prior t to “the formation. of the 


ke 


a 2 “Then. in footnote 6 on page 9 he made the following oe bag a 
- co comment . on: the D’Oench: case: a . a 7 ; | 2 


The concurring ‘opinion’ of Mr, al ustice J ackgon. ‘called for. a more | express ae 


: - delimitation. of Brie R. Co. W. Tompkins and Klazon Co. v. Stentor ‘Electrie. - 


7 ~Myfg. Co., 1941, 313 U.. §. 487, than the majority thought it. necessary to make. 7 | 
ode ‘The- ‘majority, by. stating that the question. was a federal one in’ the particular <a ee 
‘ case. obviously were not. ealled upon, in order to: decide. it, to determine whether 


‘ _ Brie. R. Cov. Tompkins was in ‘relevant in all cases not based-upon diversity of. oe 


, : oA citizenship. The question was’ avoided in United States We Bethlehem Steel 7 
es Corporation, 1942, B15: UL S. 289. [Italics supplied] . a ee 


- The body of the opinion ‘then continued. on page 9B: 


In: the. ‘absence of. an authoritative ‘decision. by the Supre eme ee of ‘the he 


| aa States to the effect that Hrie R. Co. vi Tompkins applies only in cases:of- ae 


diversity of citizenship. a ‘subordinate federal - tribunal would be. exhibiting: 
-- Uncalled for temerity in. offering such generalizations. We do not do so here, : 
- But. we do think,. however, that in. this case the facts in litigation originate | 
fully as directly from the Constitution and statutes. of the United States’ as in 
the: Supreme Court cases. just mentioned and in this case, as well as. in ‘those, 
the feder al courts are not bound in their | determination of the legal conse- 
. quences of the transaction by what the cour ts of the. state, where the operative a 
) facts occurred, have held with regard to the general one involved. 


Third: As yet it is. not certain to. what extent, such nondiversity 
questions at law not specifically covered by congressional legislation - 


will. nevertheless be held by the Court to arise under the Constitution . 


and laws of the United ' States? and so to. be governed only. by. | 
Federal law, exempt from the rie rule. There is no doubt how-’ 


‘ever that the Federal field i is being extended and that: by so much eo 


the effect of the Erie doctrine i is being cut down. nob. 
It has been pointed out, for example, that Federal. adjudication | 


. of common law questions in numerous fields which - the Congress: - 


has: evinced its intention: to: “occupy”. seems. -unshaken. by the E'rie 
holding. -Note has’ also. been. taken!! of. the tendency toward con- . 


~ sidering matters relating to contracts with: the Federal Government oa 


a es being 3 in the Federal field, even iinet not  peasealle covered a oe ’ ie 


ate” 
Mog hs 


So Foie. te ee 2 The Rules of Decision Act BEoviaeds “phe Jaws: of the several: States, except. phere the. a 
Sih Constitution, treaties, or ‘statutes of. the United. States: otherwise require or provide, shall — 
be: regarded as rules of decision in-tr ials at common law, in the courts of the United States, . 
- “jn cases. “where they apply.” [Italics supplied.] Act of. September 24, 17 89, ch, 20, Bec... P thay 
84 (1 Stat. 92, Rev. Stat. sec. 721; 28 U.S. C. sec, 725). 


ao MeCormick and ‘Hewins,. “The Collapse. of ‘General’ Taw" (1988). 33 un. L. Rev. ae 


Mig ae. 186,:ag. ee oe 
ee ee ee Notes : (19441942)' 9. UL ‘of: Chi. 1 ‘Rev. 413, 308, 818; ‘Unite ‘States: ve _ Cleaners tate @ 
Ae ae Oo., 10F, ay 98,95, fn, 6. (c. Cc A. 8, oo) 7 3 a ee 


a z 


~ 
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| a tégislation.® 12 ee fie erin iad the reasoning used in: _ 
Board of. Commissioners of Jackson Co., Kansas v. United States 


have been’ applied by the Court in.a iamber of cases to which the - 2 - 
oo United States: or one of its agencies: or officers i is a party. : ae 


In the J ackson County case; a suit, to: ‘recover taxes illegally col-. ; 


. lected from’ an Indian ward. of the Government, the ‘Court: held’ ou 


a _ that the State law did not control as to the right to recover interest — : | 
prior to judginent . ‘on the taxes. withheld.: Since. the Indian: was. ee 


= exempt from taxation by virtue of. the treaty with her tribe and 
since the Congress had not specifically defined the relief to be granted Pre ay 


for loss suffered. through denial of the tax exemption, the Congress 


was said. to’ have left such remedial details to judicial implication. hace 


_ Speaking. for the Court, Mr. J ustice Frankfurter uae ate Pages. : 
- BAD, 350: | | 


Since the origin of the right to be enfor Ged. is the Ty eaty, plainly whatever aoe 


rule we fashion is ultimately attributable to the Constitution, treaties or 
‘statutes of the United States, and. does not owe its author ity to the law-making 
agencies of: Kansas. Of. Hrie R. Co. v. Tompkins, 804° U. S: 64. And so the . 

-conerete problem is to determine the materials out of which the judicial rule a 
eK should be formulated. ee: Instead of choosing a rigid rule, the: 

‘Court has drawn upon those. flexible. considerations of equity which are estab- 
lished sources for judicial laromaking. [italics supplied.] ; 


Clearfield Trust Oo. v: United States, 4 the nondiversity case men- | 
tioned above, involved the right of the United States to recover from . - 
one presenting for payment a cheque upon which the payee’s endorse- 
» ment had~been forged. The Court, speaking through Mr. Justice 

Douglas on March 1, 1948, agreed with Judge Goodrich, supra, that 
the #rie rule did not apply. and decided the issue as a Federal ques- 
tion, although there was no applicable act of Congress. In: the ab: 
sence of such a statute, the Court followed: the pattern of the Jackson 


decision. -It reasoned that. when the United States disburses its funds... 


or pays its debts it exercises a constitutional function or power and. 


_. that the rights. and duties of the United States on. commercial paper 
so issued are therefore governed by Federal rather than: local law. 

‘The authority to issue the. cheque in this case had its origin in the 

- Constitution and the statutes of the United States and was inno way = : 
dependent on the Jaws of any State. The duties imposed upon the. — 


3 United States and the rights acquired by it-as-a result of the issuance — 


~ find their roots in those Federal: ‘sources. ands én ce Regulations of = 


; le Preasur y- 


_ But of. Bikle, “ “The Silence of Congress" ser \, 41 Harv. ae Rey. 200. 
38 308 U. S. 343 (1939). . 


wings (4318 U. 8.363 (1988), arg 130. F, (2a) 98 (1942). 
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Meee are) to ‘the Wederal: els to be applied to. protect the Federal rights, - we 
= “Be Court said significantly, at page 367: | : 


as absence. of an applicable Act. of. Congress” it. is, for the federal 1 courts. fe é pak te 
“fashion the governing rule. of. law. according to. their own standards. eR 


In our ‘choice of. the applicable federal. rule we have’ occasionally selected 


= state. law. See Royal ‘Indemnity | Co. Vv. United: ‘States, 313° U.S: 289. “Bat: 


>. | reasons which. may. make: state law at times: the’ appr opriate federal. rule’ are. 


singularly inappropriate here. The. issuance - -of commercial. paper. by. the. Bees 
~ United States. is ona. vast: scale. and. transactions in that. paper from. issuance : a 
to parent wil commonly oecur in “several states: | ‘The application of. ‘state Seige 
"law * * * would subject the rights: and: duties. of the United States to... 
ee exceptional vacertalnty.” rg t: would lead to. great diver sity in: results by. making Ze : 
| identical. transactions. subject to: the vagaries of the laws of the several states. a 
= The desirability of. a uniform rule is. plain. - And while the federal. law mer- : 
; _ chant, : developed for about: a’ century under the regime of: Swift V. Tyson, 16 _ 
os) Pete ly represented general commercial law. rather than a choice. of a federal: 
| rule. designed. to. protect a. federal ri ight, it nevertheless stands as a. ‘convenient a ee: 
source» of reference for fashioning "federal Tules, applicable, to these federal. eee 
a5 ai - [Italics supplied.] ° z | tee ee eee 


cates In connection with: the: Court's: fotaal: to apply he Evie vale: in a 
_ these cases in its subject-matter jurisdiction, it is noteworthy thatthe - 
4 doctrine may be deemed. inapplicable even in diversity cases when the ia 
question. involves : a: ‘Federal policy. ‘In Sola Electrie Co. v. a effersom ees 
- Electric Co. ode a diversity case, the language of Mr. Chief Justice. 
oe ‘Stone,. citing: the Jackson. County case and. others similar, i Is striking. Bd TE lh ke 
. - Speaking of certain A aia byt the. . Sherman Act, ‘the Mitel wee oe 
ee ustice said: a . 


‘It is familiar: doctri ine: that the prohibition ne al ‘federal statute may ‘not be # 


“set. ‘at- naught, or its benefits denied, by state statutes.or state common: law Pe ae 
1 4 Tules,: ‘In ‘such. a case our. decision: is. not controlled by Brie. Re Co. Vv. Tompkins, a. ere. 
> B04: U. 8. 64. ‘There we ‘followed state Jaw. because it was the law to be applied ges is i . 
_. >in the. federal ‘courts. . But the doctrine ‘of that case. is inapplicable to those." 2. 
2 a ar eas of: judicial decision within which the policy of the law is so. dominated by bo Boon oe 
_ the sweep of federal statutes. that legal. relations| which they affect must be - | 
mo, deemed, governed by. feder ‘al. law having its source in those statutes, rather than — oe 
_ . -by local law. - Royal Indemnity Co.-v. United States, 313. G.28) 289, 296 522 
Prudence’ Corp. Vel ‘Geist, 316: U: Ss 89, 95; Board of Comm’ rs ve United States, Ak 
808: U..8.:343, 349-50; Cf. O’Brien v: Western Union Telegraph 00., 113 EF. 24589, - 
pal Oaks. When. a: federal: “statute condemns. an act as unlawful, ‘the extent.and- «| = 
ds gh ies nature, of the. Jegal consequences of the condemnation, though. left by the statute ee ce, 
a Oto judicial determination, are nevertheless federal questions, the answers. to ee, 
- which are to be derived from the statute and the federal policy which it. has pea 
: adopted. “To the. federal statute and. policy,’ conflicting | state law and: policy ae ee 
J must. yield... Constitution, Art. I, el. 23 Awotin: Ve: Atlas Hachange Bank, 295. 


ae zs Be S. 209; _Deitrick v. “Greaney, | 309. US 8. 190, 200-01. “italtes, supplied] 


= ‘ ; | w B17 U. Ss fae (1948). te 3 : Be oe i : ee - a = i | 


(it [BO TEBE 92, 120 (1988) - a Chet ae es ie 


ee 102°. _ DECISIONS oF THE DEPARTMENT or. TE INTERIOR (81D. ao 


i. “Fourth. The er, nakiow co and Clearfield ¢ detiatons “with “othine = aa 
of the same pattern, notably Detrich v. Greaney 7® Royal I ndemmity : 

| Co. v. United States! and D’Oench, Duhme & Co. v. Federal Deposit 

Insurance Corporation® are | suggestive not: only. as placing limita- 
tions on the application | of the #rie rule in the subject-matter juris-.. 

~ diction of the court but. also, in the view of. Circuit J udge Haney,! | _ 

as demonstrating: that the statement in H7te “There is no: federal 

general common law? is: “in words too broad, because it 1 is apperenk, | 


that in. such - cases such law i is applied.” 


_ This observation by Circuit Judge Haney occasions no: surprise. 


That the Brandeis. declaration i in L’rve did not completely annihilate 
Federal common law was established ‘by no. less a‘personage than. 


a Mr. Justice Brandeis himself. -On the. very. day that he delivered the ~~ 

Erie opinion, J ustice. Brandeis, speaking for the court in H inderlider — ae 
a v. La Plata Co. pt a nondiversity. case, avowed, at. page. 110, that— ae 
| ‘Whether the water. of an ‘interstate stream ‘must. be apportioned between the - - 


oun two ‘states. iS a question of “federal common law” “upon. which. neither. the stat- oe ° 
es “utes, nor the decisions igs either state can ee conclusive. (tales: p Supblion |. 


oe The J ustice aid Hot refer to Erte R. Corv v. Tompkins by: name but the ee 
7 words here underlined. and. the quotation marks around. “federal com- 
- mon law” show that. he had’ well in mind. the Er rie decision and his He 
= broad statement, about “no federal general common law.” ee eae 
te Since then, comments on. the point. have been numerous. An early eas 
a article?2 (1938) on the ee in. : discussing: the doctrine of oceupy- —. 
oe ee said. eo eee and oe ae 
— | ‘Where’ Congress his: ‘thus + evupted the: ground; “ile: governing law ‘for’ ‘eases a 
-owithin ‘the: “field” ‘put not covered. by. the ‘statute. itself, would seem: to be the 


m : rule of “common law, z not. the rules evolved by. the. courts: of. the state “where a 
the’ transaction occurred, but rules independently ascertained as Federal dect- 


: sional law. “Utalies supplied. ie 


“y, and it found this rule ‘inaftectad by Er rie. “nother writer, speaking 2 


of.common law i issues presented i in-patent, bankruptey, taxation, bank 


and other cases under: the subject- matter jurisdiction. of the court, . 


: Soune specialized Federal common law for such: controversies: not 


pape U.S. 180 (1940). 
“31313 U: S. 289. (1941). 


B16 U.S. 447-1042) a a Ee he, Pee 


. Alameda County v. United States, 124 F. (2a) 611, 616 (C. c. A 9, 1941). ae 
aes -™ Sentence 3 in Excerpt, supra, Dp. 696... . . ce “is toa 


_ oe McCormick and d Hewing,, op. alt, oupra, note 10.- - ie 2 “ ae Oe ee 


Fok oe 
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inconsistent: with the Brie statement, interests sbeing: uf ected which a are 0” aft . 
— not involved in diversity CASON ts oe ee ee 


_ Federal judges. also have ae eat on oC point:, Th 1940. Chait. se 


or udge Magruder said j in OBrien ve Western Union Telegraph Coe: . 


2 _ Notwithstanding Erie Railroad Co. v, ‘Tompkins, 1988, 804. UU. S, 64, en * - ig’ 
ie o there: still exist certain fields—and. this is. one-—where legal: relations are BOY- 


~ --erned by a. “federal - ‘common Jaw,” a body of decisional. ano. developed. by the fet 


federal. courts untrammeted by. state court. decisions. See. Hinderlider ve 


a - La’Plata Co., 1988, 304 U.S..92, 110..* * *; ; Board of Commissioners of Jackson: 
ae County. Ve ‘United States, 1989, 308 os S$. 343 * *s Tllinois Central Railroad. 


_ Co. ¥. Moore, 5 Cir, 112 F, 2d. 959. **; , McCormick & Hewins, ‘The Collapse 


of “General” Law in the. Federal: Courts, (2988), 33. mL Le ‘Rev. 126, 148-44. oi) re eee 


oo [Ttalies, supplied. In 


| ee Oni March 3. 1949, ME: a artic J aidkson, b ina concurring: opinion in ea “ ‘ 
oo DOench, Dubna: & Co: v.. Federal Deposit Inswrance Corporation’ ae 


ee discussed _ the question ‘of ‘Federal’ common’ law at some: ‘length. | oe a 
a Although the opinions. expressed. are not. officially. those of the court,. 


| - : _the course of the court leaves little doubt that they are share d by the : Z 
other justices, The whole opinion therefore merits close. examination eget 


on "but. the. following bestages. are: especially. to be noted, at oe 468, 5. ee 
— 469, 470, 471 and von : : 


“Although by Génzkssslonil ‘command. {his case is. ie be eee one pois oe 


| | under the laws. of the United States, no- federal statute purports: to define the oa 


‘Corporation’s rights as a holder-of the note in-suit or the liability’ of the maker oe a 


mae thereof. There arises, therefore, the question. ‘whether in. deciding. the case. we a 


re are: bound to apply the law of some particular state. or whether, to put . oe. 
: bluntly, we may make: ‘our own: Jaw from. materials found. in ‘common-law Pee 


: Sources. 


ato “The: ‘federal courts have. DO. ‘general common. daw, as. in’ ‘a: sense a 


they» have: no. general: or. ‘eompreliénsive : jurisprudence of any kind, because 9 

YS meye subjects of private law which'bulk large in the traditional common law | 
are ordinarily-within the, province of the states and not. of ‘the federal govern 
o3 "ment. But this is not. to say that. wherever. we. have occasion to. decide a. federal _ 


Rescate which cannot. be: answered clus federal statutes: alone we may fae 


aan “me Demise of. Switt « v. “Tyson” (1938) AT Yale Le a Bs 1336, 1850. 


: eRe Ty aon ” writes: an amusing» tag to this -article,- - Agreeing. that there is: a: cae = 
mts general. common law’? in. the Holmes sense that there is‘no “brooding omnipr esence in. the. @, 2h, gS 
> sky,’ AL le Cu inquires: cwhether there is an’ omnipresence. brooding over the State. of 


7 a ‘Pennsylvania, whose law the harassed trial court was now to apply. to Mr. Tompkins. . He- a . 
PS aNess concluded. by saying: ‘of. the’ statement. a ts it: isa. direction to substitute: an omnipresence Sta ee ee 
ow brooding: over: Pennsylvania. alone,- in: place - -of: the: roc-like | ‘bird whose’ wings - ‘have been oa i a a 


. -' pelieved to over spread 48 states; something: has. indeed been, dost.” ae 


ae. 4 113-B, (24) 539, B41 (C: Ce AL ay E80) 
. 315. U8. 447, 465, 468-472, . : A Se mt - iz 
3s See also. J ustice. J ackson’ s address, “The. Rise aaa: Pall of Swift Vi. . Dyson? 24 a B. “A. 


ey a Jour. ‘609; delivered. before ‘the A..B.. Ae Section of Real Property; Probate. and. Trust: Law a 


“at. Cleveland: on. ms uly. 25,1938, while J ustice’ Jackson. ‘was. still: Solicitor. General. of the, = 


Eo United: States. For further. discussion | of the question | Tg: where: a federal « common: law ge : = go 


Be Ree Dobie on Federal Provedure, Section 145, ‘Pp. 576-578. ies 


~ 


-e. 704 _ ee ree TNTBRIOR. [58 LD. oo 


is resort to. all of. the. source materials of the common. lane, or that ones we nave . 


| a fashioned an answer it does not become a part. “1 the as non-statutory a eee a 


2, common law. - [Italics supplied. ] 


Continuing, the J ustice then commented on the Evie decision, | a3 
follows: — : ) : i‘ . 
I do not understand J ustice Brandeis’ Ss statement. in ‘Brie R. Co. Vv. Tompkins, | 5 


~~ 804°UL. S. 64 at 78, that “There is no federal ‘general common Jaw,” to. ‘deny ~~ 


- that the- common law may in proper cases be. an aid to, or the basis of, “decision 


- _ of. federal. questions. In its context it means’ to me only that federal. courts: 2 e 
may not apply their own notions of the. common'law at variance with applicable ax, O42 


i state decisions except “where the.constitution, treaties, or statutes of the United oY 


: ‘States. [so] require or: ‘provide. * Indeed, ‘ina case: decided on the. same day ees 
as Erie R. Co. v. Tompkins,: Justice Brandeis‘ said that “whether the water of ede 


an inter state stream must be apportioned between the two States: is a question® 


of, ‘federal common law’ upon which neither the statutes nor the decisions £1 ee ee 


; > either. State can be conclusive.” .Hinderlider v. La Plata Co., B04 U. 8. 92, 110. 
| - Were we bereft: of the common law, our teder a system would be: impotent. ae 


oe oe “recognitions of: our: r common-law powers’ ‘abound in: the: Constitution. 


hitter pointing out. that a Federal court sitting in a nondiversity . = 


7 ease ‘like the D” Oench case ‘does not sit as a local tribunal, Justice. ae 
7 J ackson said of such | a Federal court: — = be tae 
| ‘In some cases it may see fit for special Teasons to give ‘the law of a ‘particular | 


“piste highly persuasive or even controlling effect,-but in’ ‘the last analysis: iia 28 
— decision turns. upon the law of the United States, not that- of any. ‘state. Fed: Mee 
~ eral law is no juridical chameleon, changing complexion to match that ofeach 
state wherein lawsuits happen to be commenced because of the accidents of. . © 
7 service of process and of the application of the venue statutes. It ‘is found: ins. 
‘the federal Constitution, ‘statutes, or common law. Federal common. law imple-- one 


an ments the federal Constitution and statutes, and is conditioned. by them. —- 


Within these Umits, federal courts are ‘free to apply the traditional. common-law 7 - 
: technique of decision and to draw Upon all. the sources: of the common law: AM: | 
Cases. such ‘as: the pr esent. Board of Commissioners v. United States, 308. U. 8. aaa 


- 848 860, -[Ttalles-supplied.} “.. 2-2. cn Egy) ee hg dee ae ee Be | 
| | Fifth. The: ‘Department of Justice, it appears ‘froth. jifoemal’ Vin at, 


oe quiry in both the appeal and the trial section of the Lands Division G 


and from examination of the Government’s briefs: in ‘some. of the ee even 

- Supreme Court. cases since the #’rie decision, seems to. be, of opinion. — 

. 2, that the Erie doctrine 1s. applicable. only to diversity cases and un-- fo 

-. likely to be invoked i in cases.in which the United. States i is a party. : ae 

_ The Department: has therefore: not changed. its practice in trespass 
and conversion. cases to conform with the. Erie tule fos as. things are, ae 


™ does it intend to do so. 


at al 1939, the: Government ‘made thé Jaca Cun s case. “the hist. : a . : : 
1 Sam 3 of its petition. for. certiorari in Standard. Oil Company of California er 
oe me United alee 107 F EF, 2 Gays 402 oS C As 9, neem Its brief said: ee 
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“When: the United States tried the Standard Ou case, it eed: the Mason: a oe 
“case” as determining that. State law controls. But. it considers that the Supreme te 
Court decision in: Board of Commissioners of Jackson County vw United States: : oe 
casts new ‘light on ‘that question: and clearly. indicates that federal not state law ‘ co ae 


cis. determinative. | lly, Some Rn een eee We 
Sn. this suit to obtain aD accounting. for the < conversion: of oil which respond: - : 
“ent had extracted froma naval petroleum reserve the United: States'is enforcing — 


a federal. right. In the Jackson County case it. was held. that. federal law cone. | 
“trolled when. the right: enforced. sprang, from a tax exemption. cr eated by treaty. ye es. 

Tt is ‘subinitted that. federal low. likewise controls when the right to: be enforced.’ s ca 
spr ings. ‘from. the holding of property oy the government in a ‘sovereign capacity . 


8 under the Constitution: See Art. IV, see: 8, el. 2; Utah. Power. & euciee Co. v. 
_ United States, (243 US. 389, ‘404, ihc , 
‘The. roeasure of damages, then, is a. Hatter of. federal. ie. as to which a. 


court: may, in the. absence of: feder al legislation, formulate a judicial rule. ‘The ee 


- . remaining: question: is what ‘that rule. should be. [Italics supplied.]- 


Ta. reply, Standard. Oil pointed out ane rule foibidding a. ee 


-to reject.on appeal: his own trial theory and ‘showed that by. agree- 


ment .all parties proceeded. below on the. theory. that. if a _trespass . 
was committed the.measure. of. damages was to. be that: prescribed 
by the. applicable State statute... It also. showed admissions to this 


effect inthe: Government’s- brief. in the: Circuit. Court. of Appeals a : 


and ‘in its..crogs- petition. On Ja January: 29, 1940, the: Court: denied | 

certiorari. ae 7 | | 
This wherolined: action is et ideas peatet | however es af 

assuming that the Court’ in fact refusedto regard the issue as pre- 


“senting a Federal question. It is thought possible that, the court. — 
may. have felt constrained to the denial by the nature of the company’s 


- objections and. the: Government’s. own course below: but that. it may - 
a oie! have shared the Government’s views described in its petition. | 
~ Moreover,’ it..1s considered that: the: CGourt’s pronouncements since 
this action in the Standard Oil case reinforce the: Government’s - 
argument therein, extend the doctrine of the Jackson ‘County case, 


relied on by the Government; and are suggestive. of an expanding : aoe | 


‘definition of Federal questions. This widened: definition. would seem 


"to: embrace these trespass matters: and, if the trespass issue.were to. | i. 7 
be squarely. presented to’ the court, would: probably bring. a: modifi-- 7 


cation of the court’s Mason case position that local statutes controlled. : 


Clearly, in civil Dasy cad cases, | despite the absence of specific oe : a -_ 
_ respecting publie Tands a are not derived! from the law of any State ecu 


_ 8 a Mason vs United States, 260 U. S., 45. 2928). Sl ee ee on ee anit of 
See 309 U. S. -654. (1940). a Pe an . ae : — as eee 


| 06 "DECISIONS or THE DEPARTMENT OF THE INTERIOR 158 re — 


— one te: the duties and rights of the: cere in - the Ete o 


re County and Clearfield cases, find their roots in Federal sources, both fae 
Taye. and: policy. . For it is in pursuance of Constitutional authority a 


= : - ‘that the Congress. has occupied the field of public lands and their a ae 
_. resources and. enacted:the countless statutes known as | “public: Jand-- 


law.” This great. body of law provides not-only for the use and oe 
; disposal of this Government wealth but for its’ administration. and . 
preservation as’ long as it-remains in Government: ownership.’ Tt io 


~~ also devolves- upon appropriate” administr ative: and. enforcement (fax 9 


” agencies the duty. of protecting and enforcing the Government’s ee 
~ rights in: it whenever they are threatened or violated. era 
Moreover, not only. in. the express terms of penal. statutes con- 
al demning certain acts as criminal trespass: but in the necessary Tegal. = 


3 implications. of permissive statutes authorizing Government. proper- ten. 


| ‘ties to be occupied, used or acquired through compliance with pre-e 


- geribed'‘and therefore lawful methods, this great: sweep of statutes 2 


: ‘manifests a Federal policy. to condemn as both the crime and the ee De: 
tort. of trespass certain acts which are unauthorized by statute and | 


—-. to hold. the trespasser to both criminal and civil account therefor. 
hese facts may well be thought to reinforce the contention ‘that i 


- the rights and duties involved in. these trespass matters, springing 


as they, do from the holding of property by the. Government in a.) | - 


sovereign capacity under: the cae, are sie Ae Federal a 


“s questions. - | 
oo Stathe From. hiss reasoning it would follow. that: ere is no o-legal Gees 
- compulsion. upon the. Land: Department to seek the rules for the eda 
- measure of . trespass. daniages in “the laws of the several States,” os 
-. unwritten or written. _Not-only would the #'rie decision be. inappli- ae 
cable but: the Mason decision of 1923 would lose ‘its force. There 
eS would be no obligation on the Department under the former decision —. 


— to seek: out and obey the rules of State courts in those cases in which. = 


. it: is now observing. rules -prescribed by F ederal: tribunals. - Nor oe , 


ia would the Department any longer be required under the latter de- - bay 


_ cision to obey the rules of State statutes as at, present, it: does wher- oe : ; 


‘ever such statutes exist.29 =. 


' Correspondingly, it would be unnecessary. fe: cima field. seamen ae i 


‘.. -. ofthe inapplicable requirements of the Zrie decision. But.it would) 
be necessary to inform them that trespass on Federal lands had been 


_ found to. involve a Federal question, controlled by ‘Federal court: oa 


os rules, and that. therefore the Department must henceforth in: all Pa 


ees have Federal court rules in mind when negotiating with. tres- ye 
passers or in preparing: cases for trial or Prosecution by the. De- CP one | 


caer) 43 Code of Federal: Regulations 288; 1-288, 6, inclusive, 


ae i: 


‘ a, : : a a 
x : 
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-partirient of Z ustice:. It should: be remarked moreover in ‘connection ~—.. o 
ee th: these. several. results that: exactly similar consequences would ©. aes 
on flow. ‘from enactment of the. Department’s proposed draft bill to° 0 

eo prescribe uniform rules for the measure of damages in Bee cases; as 


a ‘bill now: being reviewed in “this. office. fo 


i 


one - Seventh. “All the: foregoing considerations are. > fairly. perstiasive, ae 
= Ba think, both that the Z'rte decision is inapplicable here and that, by 
a -. force: of reasoning - like that of the Department of Justice. in the. 
Standard Oil case and of the. Supreme Court. in the recent,.cases 
3” -eited,: ‘trespass: on Federal lands is a Federal question’ controlled by 
~~ Federal law under the. exception.in the Rules of Decision Act20 Tf. 
ee _ therefore the Department were to decide to act. on. ‘this assumption, | 
.--there would -be no legal reason: why departmental information to. ~ | 
= ~ agents should either. set forth the requirements ‘of the Erie case or. eae i 
one continue to carry ‘those of the Mason case. At present, however, 
ras there | is: no compelling legal reason. a why the acces should. act 


2 on this. assumption. — 
In the. circumstances therefore I. suggest that you uhdraw the. 


ors proposed amendments to Title 43 insofar as they affect sections 988, hy 
to 288.6, both: inclusive. ‘As for sections 288.9 and 288. 10, concerning — 
-, "procedure 3 in coal trespass cases, there seems to. be no reason. why the 
Per Department | should. not approve your proposed. clarification. of the | - 

ee present: instructions. to azote, | if se wish oe present, them: in ide Ge 
: oe poe , | | | Si eee eer Se 


Approved | 
{Oscar cas pee oe: 
Assistant Seoretary.- 


BENJAMIN WARNER 
- BONNIE B. MAKINSON- 
Decided May 22, ‘1944 | 


“Stock, Daiveway—SurriemeNt—TaesPass—DaMacus. 


The: settlement. and. improvement of. lands. in. the public domain expressly. oo a a | 


- “withdrawn from settlement and entry create no rights in the occupant but . 


as “" eonstitute ' ‘an’ unlawful use, rendering the occupant Jiable ‘for damages in = ow 
: trespass. — ‘Held: One’ who. occupies lands. within’ a. stock-driveway. with-. an 
gest drawal. and ‘eonstructs: thereon’ dwellings, barns, pens, corrals, shops, filing... 
ae stations and buildings for other commercial enter eee is” “not: a. _ settler, SO . 


| 80 Raia fn. Pye a et oS 


- Punic Lanps—Usavrsoatep Usz AND Occupancy. OF LANDS WITHDRAWN. FOR 
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: 2 oe 


a ees 


708 SDRCIEIONS fon. eee pera etateie On. ee, | — oe 


~ 


- possessed. of ihe settlement eients recogninea by the. courts; ‘but a ro 
_ passer. who must respond in damages for his unlawful use of. another’ s, land. ae 


“Miasure oF ‘Damaces IN Cases OF Continuous TORTIOUS Use FOR Tort-FwAson’ g 
OwN PURPOSES AND. “Galn—Worrer OF THE: Use AcTUALLY. Mane: BY eer 

'. WWASOR. Lo ee. Sige re gra th 

wie ee not only iijanee an: “owner by : depriving him of his shouea - 

use of his property or of his privilege of withholding it from use but also. 
tortiously uses that property for his ‘own purposes and gain, the damages 


for which he is responsible are determinable not by reference to the value ~ 


‘of: what the owner might have done with his. property but by reference to 
~:the yalue of what the tort-feagor actually did with it, eld; That-one._ 
_ who- without. authority. uses Jands in. a stock driveway: for his own -pur-: : 
poses, building thereon. structures for diverse uses and conducting thereon 
' diverse. commercial enterprises. is. liable not for the ‘worth of some: different 7 


use,” ‘such as grazing, which the Government might | have made of the . re 
an lands but. for. the worth of the. use which he ‘makes’ of. the land, namely; ” as : 


- the reasonable rental value of that “use, ‘its, extent and duration. .. hott . 

7 being considered. se -. ee ee sore ce, Oh 

AMOUNT or ‘Damages ‘Contortnn | BY ures, OF ‘Taespass, “NOT BY Regutations : s 3 

FoR Lawrun Uses. | Be og ae te se ae ye ae! «gaa a 

_ Damages ‘for unlawful : uses of Government lands are controlled: by: the: law a 
_ of- trespass and. its. Tules: for the. measure of damages, not by. provisions i 


ot statutes or of regulations fixing char ‘ges for cor responding: lawful | uses. ie 


 Utan Power and Light Company ¥ v. - United eae 263 U. S. 389, 411. 


+ Caan, Assistant Seoretary: 


In connection with certain. matters sinveltings use ae oceupancy. a . aa 
| public Jands in trespass T have recently had occasion to refer to. the 4 
~ eases of Benjamin ‘Warner and Bonnie B. Makinson, whom the De- oe 


~ partment has held obligated to recompense the United States for cer- 
tain unauthorized uses of public lands. In considering the decision” 


in these cases I find that. the rule which. it states for measuring the : 2 


- damages resulting from the trespass is at variance with the rule laid 7 
down ‘by the Federal courts in United States v. Bernard, 202 Fed. 728 
(1913), and Utah Power and Light Co. v.. United States, 948 U.. S. . 
889, 411 (1917 ), and therefore requires correction. an 
. The facts in the Warner:and Makinson cases are as follows. | On 
February 8, 1943, the Commissioner of the General Land Office made 
an administrative ruling requiring Benjamin Warner to pay $962. 50 | 
for his use and occupancy in trespass during 19 years and 3 months 
of 80. acres of land included within stock-driveway withdrawal No. 56,. 
Arizona No. 2, and described. as ‘follows: 2 1.3 N., R. 2 E., G. and 
S.R. M. Arizona: Sec. 10, WZ SW. ; 
According to the Genimissioner’ s findings, Warner had used the 
lands not only for residence purposes f pat for a business site as well, a 


wey 1911048, ‘Ae Dee a eee 
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ae % 


eed condubtings biiéeal: corimercial. enterprises ‘aca ae a gen-~ 


.°. eral merchandise store and. a filling station, and that he had erocied eee 
fe, improvements of an. estimated value of $15, 000. ‘There were placed ee a 
+. -on the property. the following structures : one concrete block residence, Pe 
14x 28 ft.; one modern 5-room frame house, 28 x 84 ft.; one unfinished: 
Re 2 tufa stone. residence; one. galvanized sheet-iron | garage, 30. x 0 Thee Se 
2 voné galvanized sheet-iron barn, 28 x 82 ft.; one power pump: equipped Se 
well, 92 ft. deep; one power pump- -equipped. spring, cemented and = = 


ae walled; ‘septic tanks, water troughs and. all-necessary - modern facili- 


- - ties for residence, business: and stock ; raising. In addition, there is = 


7 : 8 fencing. 1 miles of 6- strand barbed. wire fence with steel. ‘posts na? a “s 7 
eae and Yo mile of Paige wire. fence, also with steel Posts. ee & 


- Also on. February. 8, 1943, the Commissioner by a “pitnilar. mule 


ae réquired Bonnie B. Makinson to pay $294, 08 for his unauthorized use ee 
and occupancy. during .a period. of 9 years, 9 months and 19.days’ 9. * 


of 40 acres of land included. within ‘the. same stock driveway and- 
described as follows: T..10.N., R. 2 E., G. and S. R. M., Arizona, 


a Sec. 17, NEW, SEA. Nok insu. the. Commissioner. found, had used. .: 


- this land for a home and also for the business, of a mohair goat ranch, | 
_ erecting. not only a substantial, modern, -5-room home. but corrals, on 
‘goat sheds, dipping vat. and. shearing pans, at a. total conservative id 


| ae estimate of at: least. $3, 800. 


In connection. with Makinson? S gor raising ihe ord: shows: that 


Makinson erected nid fences... Although | he. usually owned and: ran. ; vies . | 
from. 1,500 to 2,500 head of goats, ostensibly on one 40-acre tract; he 


3 actually ran his herd in. continuous: trespass not only on this forty. 


-. but.on.17 sections of stock-driveway. land to. which-he had easy. access: 


| from the. unfenced, strategically. placed subdivision which he was un- © 


: os lawfully occupying... The normal.carrying. capacity. of these 17 sec- 
'.-tlons year long was 680 goats, 4 40 goats per section. . By running from. — 





i two to three times that number. on these lands Makinson did great - . 


a injury. to the lands a throughs serious overgraring with much resulting : | 
| erosion. : | a ae es oe | 


nee 


The. use, the occupancy snd ae eetion: of tie’ ee de 


ee scribed all were unauthorized and constituted: a trespass against the 7 
oc United States. The. ‘Cominissioner therefore held in each case. that 

a > ~ the: Government “was ‘entitled to: recover the. reasonable. value’ of the” see ook 
oe ase! made of the. land, considering its extent. and duration, even. though Cie 
_.-.. the trespasser may have entered into such use in good faith, He = 
a _ therefore demanded.the sums: above named as: the reasonable worth ne ie 
oof the: use, in the. Warner’ case at the rate of $50 per. year and i in that. es 
aes of Mt aleinson at: ey: As doppia for the rule applied t the Commis- ene 


Mahe ee SEE 


os 70° | DECISIONS or THE DEPARTMENT or THAW INTERIOR, (581, D. a 


| : ‘donee cited Of tah Power and Light ¢ Go. v. United States, 248 U.S 
889, 411 (1917). | : 


From these rulings’ Warner a ‘Malencon appealed, ae of i. ee 
~. them. on the ground that the sum demanded was in excess of the value - : 


a “of the use enjoyed but both | on the ground that for the Government : 
‘to demand any sum at.all was. contrary to its- established policy: 
i toward the use. and ‘occupation. of public lands by Pioneers, among oe 


aon 7 whom: appellants asserted a right to be classed. oe ns 
| In answer thereto, the Department’s decision of May 14, 1943, cov- Fee 


oo ering both cases, pointed out that: it had ‘never been the policy of the 


- Government to recognize the settlement or the. improvement of lands © 


a expressly withdrawn or reserved therefrom, as these lands had. been, : 
as creating any rights in the settler. It. ‘chevetor upheld the Com- 
“Inissioner’s ruling that. appellants were obligated to make reasonable 


compensation. to: the Government for their unlawful use and occu- a 


“pancy of the respective lands. But it’ modified the Commissioner’ S 
ruling by. directing that the compensation recoverable should be the 
value of the use of the lands:for stock- driveway or grazing purposes 
of which the Government had been deprived. | 

The rule, however, that in certain cases.a recovery. is limited to the | 
value. of the use and occupation: to'the owner or to. the damages to the 
freehold is not here. applicable. “The cases? quoted by the decision as 

authority for the position. taken involved. involuntary. trespass by. the 
| flooding* of certain lands, resulting in injury to the owners by de- 


priving each of ‘his use’ of his lands and by doing substantial detri- . ~ 


~ ment to the corpus of his:lands.: They. did. not present the element. 
‘here’ present, namely, a continuing tortious use of the lands by the 
-tort-feasors for their own purposes and benefit. This element takes 
this type of trespass out of thé rule stated in the. decision and places 
it in the category of trespasses in which the tort-feasor is required -— 
to respond in damages for the actual or reasonable value of the: use 


| eee made ot the i by.] him. i 


3 Sacchi v. Payelde Lumber Ood 108 ‘Pae: 885, “13. Calif. App. 725 ‘Worcester ve Great Cen es [ 


"Falls Mfg. Co., 66 Amer. Dee..217, 41 Me. 159. 


poe Si the ‘Sacchi ease by. the. loosening. of. a debits jam ; in the Worcester case byt the eree- a 
tion of a dam: downstream... en ae 
_: 4United States v. Bernard, 302 Fed. 728 (1913) : Utah. Pore. ine ‘Light Ob. ¥. ‘United ee OR 
~ States, 248 U. S. 889, 411 (1917) ; McWilliams v. Morgan, 75 IL, 473; Western Book and. > ~~ 
_ Stationery Co. v. Jeune, 179 Il. 71, 53 N. Ey 565; Bno v..Christ, 25 Mise. Rep, 24,54.N.¥.00 00 | 
Supp. 400; Bunke v.. New. York Telephone | Co.,110 App. Diy. 241, 97 N, YY. Supp..66, -° 


"affirmed in 188 N. “xe 600, 81N. B 1161; Jacod. Tome Institute v. Crothers,. 87 Md. 569, Dae 
40 Atl. 261; DeCamp v. Bullard, 159 N.Y. 450, 54 N..B. 26; Lancaster and J.B. I. Co. 


¥: Jones; 15 NL. A. 172, 71 Atl. ‘871; Baltimore and Ohio ‘R. Co. ‘Vs Boyd, 67. Md. "32. 10. “Atl: ea " 
“BIB; ‘Carl-v. ‘Sheboygan oR. Co.; 46. Wise. 625, 1-N.° W. 295; Whitwham ve Westminster. ee 
Ae Brymbo Coal and Coke Co. (1893 -W: 1662) 2.Chancery (1896) 538, PP. 542-544. (in ibrary 2! 

of Department. of ‘Tustice) ; :: Bourdieu v. Seaboard Oil Corporation, 119 PL. A). 973, Rie sian gee 


ee Soe: (1942) 5 Sutherland; Damages, 4th ed., vol. IV, sees. 1014, 1028. 


ade . < "BENJAMIN WARNER J AND BONNIE B, ‘MAKINSON a - 


° ara 


ee ot owner ak have "pugs his land to. a es Aiton. from chee me Ss 


which the trespasser applied i it, one perhaps less remunerative, oreven. 


~ to:no. use at all and. that: he should therefore. be compensated only 2 Pee. 


: accordingly. When:a trespasser not only. Injures an’ owner by. de-- me es 
- priving: him of his chosen use: of. his property or of his privilege of se 


: : withholding it from use but. also tortiously uses-that property. for his, - * a 
“own. purpose and. gain, the damages recoverable are. properly, deter- 0) 
~ mined: by. reference not, to the value. of what. the owner might have... 


ie done with his. property but.to the value of what.the tort- feasor. actu- a ee 
e ally | did with. it. He. is. therefore held liable for. the actual worth of a 
the use which hhe made of: It. This however i 1s, not. to be understood — ce ee 


BS: commensurate with the benefits or profit’ derived from the unlawful 
“use but is. commonly. the fair. rental value of that. use.’ Nor j is the’ 


_.. owner’s right to recover on this basis deperident upen his voceipt: of 8 
any 1 income from the land. : | 


~~ Moreover, damiages for trespass are. in no “event: to be Poe aciled by. 
provisions. of statutes or of regulations. which fix: charges. for lawful 
use of Government land. The Utah: Power and Light Company. case © 
so held.® In that case,-in which appellants were found to have com- .— 
mitted: continuing trespass: upon. ‘reserved lands of the United States, . | 
the damages which the United States prayed to recover: were simply 
amounts equivalent to charges prescribed by regulations to be paid: 
by a lawful permittee | of nae Government for a use similar to that. 
which appellants. had unlawfully made of the lands. But as to that. ~ 
prayer, Mr. J ustice ee Devanter, speaking for the Court, hele 4 as” 


- - follows: 


ae “AS fhe. defendants. have. heen occupying and. using - reserved. ‘lands. of the . 
United States without. its permission and contrary to its laws, we. think it” 


ig entitled to have appropriate compensation therefor included in the decree, - 
ae: compensation should -be. measured ‘py the reasonable value of the: occu- “ 


-pancy ‘and use, considering its: extent and duration, and not. by: the. scale of 


| ‘charges named..in. the regulations as py ayed im the bill. However ‘much. this. - 
a ‘scale of charges may ‘bind one. whose occupancy and use are ‘under a license: 
or permit granted: under. the statute, it- cannot be taken. as. controling what 


may be recovered. from an. occupant. and user who has not accepted or r assented 


he a the. regulations im. any, way. ‘{Italies. supplied.] 


ua “In the instant. cases, the decision of May 14, 1943, was in error in — oe 
es directing the. Conmisione to. limit. the: Government's demand to the : 


. — value of the stock driveway and ¢ grazing uses of which appellants had.” 7 
ee sprived: the i preede and. the. Government: under such. Tegulations Je ee 


noe aos “8 Utah Power and Light. oo. ye United. States, 248 v. ‘s. 389, ait con). a. Dee 


- 
40. 
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| tion ; is noneeened ithe’ dacsion of May 14 1943, mist Be ‘modified; - 
- Appellants will be held liable -for the feasonable value. of their use. S 


and occupancy of the lands in the light of both’ the duration and the — io 


z. extent of such use and occupancy, independently ascertained in ace. 
cordance with the applicable legal. principles. . The Commissioner’ will 
therefore ascertain and. demand damages i in 1 accordance with the views | 


a herein expressed. - 


Finally, it-is to. be: eainred: that: persons She. aract’ pillage or | 
fences on stock. driveways and obstruct free passage thereover make — 
_ themselves liable to criminal prosectition for violation of the Unlaw- 
- ful Inclosures Act of February. Q5, 1885" (23° Stat. 821, 43:°U. 8. Cz 
"secs. 1061-1066), and further that their structures : are sub moet to claim 


a5 by the Government as fixtures. - Bocas 
~The. decision of Moy. 1 14, 1943, is s modified i in | accordance with the a 


mal owl views s herein expressed.” eae 


Mt Kodifed. 


o Ww. GRIER AND GEORGE: BIZ 
as Decided. May 12, 1944 
“Motion jor ‘Rehearing decided October 28; i946 


om AND Gas LANDS—Lmasn—AssigNMENt REGULATION. 


Since. assignments. of oil and gas. leases may be made only with, ne opeoval, Rae ae ths 
fy of the Secretary of the Interior, the Secretary, may: by regulation establish ee 

= thee legal. ‘relationship resulting from the approved assignment, for. ‘the’ ° ar ee 

‘ power’ to grant or withhold consent: or ‘approval. includes the power to. Per 


Pie impose. reasonable conditions. in giving: consent. 


° On AND. Gas ‘Lanps—Lasu—Asstonncent—Lugar ReLationsmm. 


The Secrétary of the Inter’ ior thas by’ regulation established: the ieee. elation: .* : 


| ship between’ the United States ‘and the lessees and’ assignees of portions’. . | 
of oil apd: gas. leases upon’ approval’ ‘by the Secretary. | Such’ assigned por- 
tions. of eases are. to. ‘be. considered segregated as new leases” and such ©. 


; _ assignees, are to stand in the same position as though: the leases had been : 
“issued to them originally pursuant to an application therefor. oe eet are 


Ou AND: GAS Lanps—Leasn—Asstonatent—Drscoviny, 


AS: a result: of the. legal. ‘relationship established ‘by the Secteuieg of tlie oe 
— Interior, the assignor (original lessee) - and the assignee of a portion of 
fs an-oil and gas lease hold segregated. leases’ which. for. all purposes are the | 


a - Same as ‘though they. had. been issued separ ately, and either. lease will con- she 
tinue beyond the initial term only if oil. or eas is discovered ia erode ex he, ee 


on. 1 that. particular. lease. 


Om 2 AND: Gas Tases—Reoutasions, 


Circular 960 of August 19, 1924. 43 CFR, cum, oBappe “192, ata), is a S 
- to. 5- and 10-year, leases issued under: the. amendatory act of f August 41, 1985 : 


a dak SH ye 16, ww. GRIER AND’ GhORGE wre ae “m3 ce 
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“U9 ‘Stat. 674), a8. weil as to. 20-year leases issued theretofore, ‘ana tte Se aon 
regulation’ is not inconsistent with: section. aD) of such: 5 and 0-year Peae oate: © 


_ leases. 


= 7 CHarman, Assistant Secretary: 


| ‘By. telegram: dated: October 99, 1948, ae “Acting: Commence of sf i ee 
the General. Land: Office ruled. that until an. assignment: of an oil and ae 
gas lease is. approved, discovery. inures ‘to the. benefit: of ‘the. entire ae 


~. lease; that 1 upon approval of-an assignment by the Department, only 2 


the area: assigned, containing a discovery. well,.is extended: beyond: the woe 


a initial term while the remaining unassigned portion, lacking a. dis: ee | 
- covery: well, terminates ;.that an assignment; on approval, operates to - 


ac segregate, the listed. ‘lands under a separate lease; and that if by virtue a Se 
of a. discovery. on the. assigned. portion. of the Tease the land In the ie 
_ unassigned. portion. is. classified. as. being within a: producing struc- 


_ ture, the lease as to the unassigned portion will terminate at the. end | 


of the term for which it was issued and. the lessee will not have a ey 


hae preference. right to, a new. lease under the act. of July: 29, 1942, (86° eit 
Stat, 726). | Pi. 
ECan. Grier: aud ces Ets haves pore from the foregoing oe 
ee ruling insofar as ‘it is applicable to their leases. = eae er eS 
_. ‘The Grier lease, an exchange oil and gas lease, was ‘estidd on. Deten ih a 


vas ber. 31, 1938, for the S14 Sec. 20, Sees. 21 and 29, S14 Sec. 30, and: °~ oe 
os See. 31, T. 16S. ‘RB. 31 E., N. M. Pp. M. ‘On May 13, 1941, C. Ww. Grier. Pe Bae | 
ee _ and, wife assigned. the Tease m. Part to Nay Hightower, covering tbe. er ie 
oe NEY ‘See. 29, BY, SW, ‘Son. 30, NWiy Sy NEY, Wy SEY, 7 


Nig SWI, Sec. 31, T. 16 S., R.31E.,N.M. P.M. The assignment 


ae was filed in the General and Office: on: ‘September 19, 1941; and:was ss 


: approved by the. Secretary of the Interior. on September. ‘1, 1942. Lins 2. 


oo Prior to the approval of the assignment by the. Secretary, the assignee. Bes, Oa, 


on October 3, 1941, discovered oil and. gas in. commercial quantities i 


‘on the NWi4 NW1A4 Sec. 31, T. 16 8. R 31 EB, NM POM. 
. C..W. Grier retained and still has's in his name the 3% Sswy, Sec. 20, ea 
creo Wis, wy ‘See. 21, NY, NW, NEW, SEM, Swi, SEY Sec. 29, ey 


T.16S., R. 31 E., NLM P.M. 


~The Fact in connection. with ‘the: Bis Tee: will not. Be ‘detailéa: Fie we a 7 

this. decision. They are substantially the same, except for the land Pacoak Mok 
be - involved, as those existing i in the Grier lease, with the further excep-— he ao 
. tion. that. the Bt j agsienmient, has not Lae. been approved, bya the See; ea - 


pas 1A: number: ‘of other desiedients: exectited’ by. Grier at core the same: time, later a : ; < 
- $n’ the General’ land Office and. sppreved, byt the Asli! of, the e. Initerior, vhave. 1 no bear 2 
oo ne on the instant. case. i | | | a "Ge oo ; 


69 29594850 _ 


oye 
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one “Until tie ‘Goa. of the ie Hctiorinont ‘the. ree a 

: Commissioner’ Ss ruling: does not. affect it and after. such a it Sy 

: will stand in the same position. as the Grier lease. oe ae 
eae is question presented i 1s. whether the lease: will expire ¢ as to. the ae 

Paes ipnds retained by Grier at:the end of the initial term,? or whether the —— 

- Jease will continue in- effect. as to these lands by reason of the: dis-_ Soe ho % 

; _ covery. and production on the lands. assigned to Hightower. | ‘Since the — | 

.. lease is -still. in its initial. term, the case is not formally. before the... 0) 

oe Department and this decision, as in the case of the Assistant. Com 7 

“ missioner’ s decision, must soemeuin bei in 1 the nature ofa an. pane. oe 
pion a as a reg ae oe 3 

~The Mineral: ‘aasing’. ‘Act: provides: that. il ands gas. eas of anid - 

~~ net within any known geological structure ofa producing field “shall — 

be for a period of five years and so long thereafter as oll or gas 18 

* _produced i in paying quantities.” 30 U. S. C. sec. 226. ‘The ee 

_ Sections of the lease are as follows: | coe ae 

* See, Al - Rights of Lessee, —That tie lessor. in “consideration of. rents. ‘and - 


r oyalties to be paid, and. the conditions and covenants to be observed. as herein’ 
set forth, ‘does. hereby . grant. ‘and lease to the ‘lessee the exclusive right and | 


privilege to drill for,-mine, extract; remove, and dispose | ‘of all the os and gag 


_ deposits in or. under the following: described tracts of land tied . for. a 
period of five.’ years, and So long thereafter ” as oil or gas As: pr oduced in paying . 
quantities. 


. See. 2. In “consideration of the. foregoing, ‘the lessee hereby agrees: 


bare a ee ae * “ie Se ee 7 ye ee * 


(p): ‘Assignment ‘of Tease: —Not to assign this: lease or any- interest therein ; 


by an operating agreement: or otherwise, nor. to sublet any portion of the leased 


' premises, except with the consent. in. writing. of me Secretary of the Interior 7 
first had’ and. obtained. Ba 


Thus, it. is: seen that the laitids: described. in the lease 2 are. , Teasod 


“for. a period of five years, and so long thereafter as oil or gas is 


produced in paying quantities,” cand that the “lease or any interest 


-. therein” may be assigned by the lessee ane with the written. consent 

- of the. Secretary of the ‘Interior. a : aes 
Circular 960 of August. 19, 1924, signed. i he Acting Gominis: ate 
ae ae of the General ‘Land: Office and approved by the First. Assist-— os j 
a ant Secretary of the» Interior (Circulars - and Regulations. of. — 4% | 


ae General Land. Offfice, 1930, Pp. 980), provides in part as follows: 


| Where. an assignment, is made of. a part of the area. ‘described in an’ ofl a ne 
— gas: ‘lease, and: said assignment is approved. by. the: ‘Secretary of th e ‘Tntertor, ae 
the assignee becomes a lessee of the Government ; as to the tract described . and 7 


\ 


ea os The initial term’ in the: ‘case oe oth ‘the. Grier ‘aha Etz Tense has been. extended, - ae 
a December Sl, 1944, by the act: of December 22, 1943 SH Stat. 608). nl De iy Poe OT 


~ 


: HN . 


Pa oa 


ee of | the segregation, — | ee Pe Gate he Ae 
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ie vis. ‘bound by the tering’ of the. lease ‘the’ same’ as s though. he had: obtained d ibeechS - 


7 lease to. the said. land ‘through: al: application filed in his own name, 


For the above reason it has been deemed advisable, in order that. the ae os a 
: fon on the land’ seg gregated. by the. assignment, may. be: properly accounted. (On ee 
as well as. the rental to. be paid by the assignee on the. particular tract assigned, Pie, oe ws i 
~ to consider the: assignment, ‘after its. approval. by the Secretary of. the. Interior, Ce ee a 
oP Sas: the. basis ofa. new, case. on. which. a. new serial number will be given et ee 


aaa tt regulation establishes the legal. relationship between. the Uni : i ee fo are 


. _ States and the lessees and. assignees: of portions of oil and gas leases. — 


ie, upon’ approval by. the Secretary of the Interior. | Te provides : that: ee 


e such. assigned. portions of leases: are. ‘to ‘be considered segregated ee 2 
new leases and that such. assignees: are to stand i in the same position: ws 
eas though. the leases had been. issued to: them originally pursuant to = 


ham application. filed therefor. . As. 2. result, the assignor | (original. — 
es ‘Tessee). and. the assignee hold segreg ated leases: which for: all. purposes = 
lee Take the same as. though they. had been issued separately, and. either — . 


~~ Tease will continue. beyond the. initial period only if oil.or. gas. iss 
' discovered and produced. on that. particular lease, for. this’ requires: 00 


. ment extends both. to the eee e and unassigned ‘portions by reason’ 





The power of the ieee of éhe- Tater ior ‘to: establish die legal . - a 
relationship flows. from the fact that assignments. may ‘be made. only 3 co. 
| with his consent, and ‘ ‘where governmental consent is. essential, the. =. 


- -consent, may be granted upon terms appropriate to the subject. and 


st - transgressing no. constitutional limitation.” Same, V.. Dravo. Con aoe 
on tracting Co. 302 UF Ss. 184, 148. That 3 is. to. say, ‘the power to. grant aro 


or withhold ‘consent includes the power to lmpose, reasonable condi-. coe S 


a : tions. in giving consent. 86 ‘Ope Atty. Gen, 29; 56 I. De 14; 183; ee canes ce 


i oO} Montana Eastern. ‘Pipeline Company,. BD. uh 2D. 189, 191. ~The ay oe 
ee establishment | of the legal, relationship. resulting from the approved ee 


a assignment is ‘such a condition and. therefore. valid. 


“This regulation. has’ been. consistently. adhered. ‘to a Depart- ae 

- ment: since its issuance in 1924. Thus, on March 17, 1927,instructions 

were. issued by. the ‘Director of the: Geological: Survey. to the: various ~~ oo. 

| Supervisors of Oil-and Gas Operations, also: approved. by. the ‘First. °°... 

» . ‘Assistant: Secretary of the Interior, which after t referring to ) Cireular 2 eS us 
es oo provided. 3 in part. as. follows: ee “ee cree 


In. conformity. with this rule," you “will consider approved: ‘aspignnient: of. fy te oe ? 
a part of the area of a lease as: segr egating the assigned. por tion. for separate. and wy ae 


. 7 individual consideration with respect . to. the. ‘drilling, ‘production, and, royalty a Pe: 
ee “ yequirements ‘of. the lease: AS to. the assigned portion: of the lease, on. ‘approval. eens ee 


Of ‘the assignment. the assignee assumes each and, every obligation’ of the origi- a 


ee nal ‘lease, and the assignor. is relievéd therefrom: except as to. any ‘default made. . 8 | 
fe oe ‘TQ. the: -aaslenment:: cen if an: undrilled tract. included | in: a Tease, oe = ae 
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ee : andere and. the. assigoment be ceorovea by the Shirtats y, he: assignee ‘should 3 
: be required to’ begin: drilling’ a well within ‘three months of ‘the ‘approval, in ae 
compliance: with: Sec. 2(b) of the’ lease, even ‘though the number of producing gee atts 


ae wells’ ‘already on the original leasehold. should: equal or exceed | the. ‘number of: 

forty-acre. tracts therein. Similarly, the other dr illing and producing reéquire- es ee 

By og “ments” of the. lease are to be. enforced with: respect to the assigned porey le se 
a as: though. it. were: included in a separate or new lease. <o ee : 


Also, s se6 BO Le D. 652, 658 (1924) 5 81 ne D. 583 (1926) ; “etter w: fron — 
aa Be ‘Commissioner of the. General Land ‘Office. ‘to. Vogelsang, Brown; ee 
> Cram, Feeley and. Finney,- attorneys, dated. ‘September. 4, 1940, ape 


ae proved by. Assistant: Secretary; letter of August 18, 1941, es the “29+. 
a Commissioner of the. General ‘Land Office to. George R. ‘Wickham, as 
attorney; and letter of June 1, 1943,.from the Commissioner of the 
General Land Office to. the. ‘Anderson-Prichard Oil Corporation. 5 


“The appellants rely on State Vv. Worden, 44. N. M. 400, 108 P.. (Qa) 


494, and Gypsy Oil. Co. v. Gover, 18 Okla. 158, 189 ‘Pace. 540, in sup- 
7 port of their position , that production, on the assigned portion ofa. 
- ease continues the lease as to the unassigned portion., Both of these ~ 
: cases, however, may. be distinguished - on the ground that in ‘neither 7 
case does it appear that-a separate Jease legal relationship. between 


the lessor and the lessee and assignee had’ been established’ by valid. - 


We regulation or. agreement. The Worden, case may be further distin- - 


‘ guished ‘on the ground’ that’ there the Court held that the Jessor’s 
own assignment form was used and this form: failed to provide for 
the: separate lease relationship, thus: ‘indicating a ‘lack of intention : 


on the: lessor’s part to. establish such a relationship. . 103 P: (2d) af 


127. Tn. the instant case the lessee’s assignment: form-was used, not 
- the lessor’s, and the clear intention of the United States to’ establish - 


‘ | | ~ the’ separate lease relationship i is present, in the regulation (Circular 
: 960). The. Gypsy Oil Co. case. 1s further distinguishable _ on. the 


~ ground-that’ only private parties were. involved, hence: no statutes -_ 


: or regulations | entered into’ the. consideration of the case. 


The pronouncements. of the text writers, relied’ on' by the. appel- 


ees “ents (Summers, O72. ‘and Gas (Permanent ed.); section 295; Thorn- 


e ton, Ou and Gas (Sth. ed: section 338), are not in point. since these .. - 


fe merely’ state what they consider to be’ the general rule. The general 


cee — “s rile, even if taken’ as stated by them, ‘is not applicable i in the instant. : . : 
. “case because of the Secretary’ Ss ‘regulation ‘specifically establishing | 
the separate lease’ ees between » she United States and a bie Ge te 


oa Pane and. assignees. ; eo 
_It is‘held, ‘aucatdingly:” that 3 in theo case 3 of the ‘Gitbe i ‘ena’ in oe 


| . = the case of the Etz lease in, the. event. of approval, by. the Secretary, - : 
a ae the. production, of oil. or. gas: an: paying. quantities on: the: assigned 
fae lands wilt not continue the @ lease: as: to ‘the 6 uriassigned lands retained. ae 


2 — e ee | “0; w. GRIER AND. GHORGE BIZ ee eee is a 


October 23, 19 


: ye ‘the "Tesi" dling ‘the period ‘of. ‘such ipiodaaiont 4 ‘wepaana. : i . 


ae _ discovery. of oil or gas: will have to. be made on the ‘unassigned. lands na 


-on or ‘prior. to December 31, 1944, to. continue. the leases beyond their os 


pramaty terms. The ruling of the Acting Commissioner | 1s therefore : 
: i a uae : Bo gama 


ae MOTION FOR REHEARING © 


ne Ww. ‘Grit and George ‘Etz have. filed a ‘motion’ fot “rehaartaig oe 


inthe above-cause in which the Department by its decision of ‘May 3 
12, 1944, affirmed the ruling rendered. ‘on October. 29, 1943,, ‘by. the 

_ Acting» Commissioner. of the General Land Office, insofar as itis: , 
applicable. to oil and gas. leases ‘held by them. The: ruling was to. 


the effect that until an assigninent of an oil and gas lease:is. approved, a ee 


3 discovery i inures to the benefit of the entire lease; that upon approval os 


: a of an assignment: by the Department, only. the: area ‘assigned, ‘Gon-) ee 
oe - taining a discovery. well, is extended beyond the. initial term. while ue oS ; 
the remaining unassigned portion, lacking. a. discovery well, termi- 


nates; that an assignment, on. approval, ‘operates to ‘segregate th eo eae oe 


: = | ~ listed lands’ under a. separ ate lease; and that‘ if by. virtue of a ‘dis er ee 
covery on. the assigned portion of the lease the land in the. unassigned oe ae 


portion is classified ‘as being within. a ‘producing. structure, the. lease ie 


se - as to the unassigned portion will terminate at the end of the term > = 
ner = for. which ‘It was issued. and. the Jessee. will not have’ ‘a. ‘preference. a, 
 . right to a: new ‘Tease ‘under the act of. J uly: 29, 1942, (8; Stat. PA): tae 


~ Petitioners assign as. ‘grounds for their motion: 


ae ede That: the decision i ds. based solely. upon: a adie ‘that 4 is: aos a = 
_ consistent: with the “apres and i epee provisions” 0 of the leases: on te a 


a question. a a 


es That the decision: ignor es or. r tails to ane points relied upon is ome 


. by appellants’ in the. brief filed on their. behalf i in: connection with . 
_ their appeal from the. Gerier al Land Office. | 


3. That the decision is of far-reaching effect and. of tiuch  Seblie ; 


- concern: and, if: allowed to stand, will give the actiofFebruary 25). 
1920 (41 Stat. A837). , and. amendments: thereto, an- unwarranted. and “ae 


. . inequitable. ‘construction: which. was: not:intended by Congress. and... 


which will lead to. much: confusion: and is dat In. oa be 
administration of thé act. : oe oe a 
.. “The second’and third grotindé are inguificient: to support the: wiotion: | 
AM points relied upon by. appellants ; in their appeal ‘were thoroughly 


considered by the Department, but in view of the ground upon which. : ee 
_ the decision was based, it was unnecessary to take up and answer spe 


-> cifically. each point 1 raised. ‘These ae included the o one now ow assigned - : 


“es -. - col ae "DECISIONS OF THH DEPARTMENT or THE ENIERIOR “1881. D. ; — : 


. . - as an hig pid for ppaone ‘motion: it eee ‘seat n con- i oct 


Os | sideration by the Department and raises no new issue here. ae 
Ag “The ‘first gre ound presents the. only new contention. “The substance ie 
of the argument is that the appellants are bound by the terms of their ee 


a “Tease, (sec. 2(m)) to conform only to reasonable regulations | of the. °° 
ce - Secretary ofthe Interior “ee are “not inconsistent: with. any. Bess 


Rone press and specific provisions” of the lease. | They contend that the _ 


= a -regulation. of August 19, 1924 (Cire. 960), which formed the basis of . : 7 
the Department’s, decision, is inconsistent with. express | and. specific ir 


provisions of their lease and that the regulation Is, therefore, ot ?. 


: controlling. 3 
* First, it is ar Pid that the comilation: was s promulgated prior te the’. 


. 7. ‘passage of the amendatory act of August 21, 1935 (49 Stat. 674), and _ has 
Was. therefore applicable, and. intended’ to be. applicable, only tothe. _ 
2 old: forin of 20- -year lease with preferential right of renewal and not 


. to the type of lease in question, the production lease éstablished by ae 
_ the 1935 act. It is true that the. present form of lease was not in 
"existence at the time the regulation was “issued. However, in -estab- _ 


: - lishing the legal. relationship between the United States and. lessees . oe 
*- and partial assignees, the regulation does not. mention and was not ae 


~ made. dependent upon any particular form. of lease. It was aimed” 


- at'defining the legal situation to prevail when there should be an 
a assignment of a part of an.area described in an oil and gas. lease. Tt 

_. is immaterial therefore whether the lease is one for 20 years with 3. 
.- preferential right of renewal or a. 5- or 10- “year lease. extensible by. ao 


| production. ae _ 
AS for the pontentiod ina the regulation was not thteadloa’ to apely - a | 
to the present form of lease, réferencé need be made only. to the fact 


_. that the rule therein expressed .has been affirmed on several occasions 


since 1935. See the letters dated 1940, ‘1941, and. 1948, cited 3 in nthe — 

ns a Department’s' decision, pe fi6. 0: : 
ie Secondly, petitioners contend that the ‘epalation’ woald: eae ae 
~ restrict. the lessees’ power of.assignment and that it-is therefore con- 


. : trary: to. the terms of section 2(p) of the lease which gives. them such | 
power. ° They cite the situation. where a. lessee whose lease has been. ee 4 
- extended by reason of production on one section of his leased lands. 


- wishes to assign His lease to undeveloped sections. ‘The regulation - : 


e would have the effect of terminating the lease as to those undeveloped es 


-_ sections upon. the approval of the assignment. Therefore, itisargued = 
that the Jessee’s right of assignment. would be’ curtailed. congtery. io et 
os as E the provisions of. section 9(p).- a 
-... This: argument. seems. to beg the ana ‘at issue. Pe d0p) 2 
‘2 ~ authorizes assignmnents, but it ft provides, that. they may be made only as 


aie 


: —. 2 a PARTITION RESTRICTED INDIAN LAND. oe IO ee 


June: 29, A D445 


7 arith: the consent of ie Bonar: As. pollited out: j in. a Depart ee 
‘ ‘ments decision, this means that the Secretary may impose reasonable 
- conditions im giving his. consent. Since. these conditions naturally co 
qualify or limit the exercise of the assignment power, section 2(p) ~s 
ae expressly recognizes that’ the power of assignment is not: ‘absolute. 
-. The question therefore is whether a ‘condition. imposed, in this case © 
| the regulation, i is reasonable and. not. ‘merely whether it will operate ag he 
to restrict the exercise of the power. | In arguing that the regulation A, ee 
ae is invalid solely because, it limits the power. of assignment, petitioners i 
2 ~ assume, “without: proving, that it is: unreasonable: and. arbitrary. 


Petitioners: raise sundry. other points: in. support. of their occa. 


< ae these seem to ‘be no: more than elaborations of ‘points previously ee See 
3 A urged by them on appeal: ‘They therefore need not be discussed. ee 
_.. On behalf ‘of petitioners, the Humble Oil and. Refining Company i ee 
end. the. Texas Company. have. filed . amicus: curiae briefs. They. do. as 
_-not, however, present any new. grounds for consideration but: iain ES 

“es enlarge upon or repeat. contentions: already. raised by petitioners. . Mas 
|. Because. neither the motion nor the amicus curiae briefs Fs present any me . 

‘ “new ‘grounds or substance for r rehearing; the motion. Is. ee 


"Denied. 


7 AUTHORITY oF THE ‘SECRETARY TO ‘PARTITION "RESTRICTED ee 


INDIAN: LAND 
- Opinion, June 29, 1944 


- ‘Rusraroran- 1 ree LaNp—Aurmonrry | or Swonerany + TO Pawririox—Acr OF May 2 7 


18, ‘1916.. 


The Seis: of the: interior may not partition land hela under’ a -Testricted pe : ; oo 
deed by. virtue of the authority. vested in him by. the. act, of I May. 18,1916 00 | 
- (89 Stat. 127, 25 U. S. C.. see. 378) , which act authorizes: him ‘to. Becton: a So oe - 


_ inherited trust allotments. 


Resterorep In DIAN’ “Land —Panrrrion—Exvner. OF. Srare Court. Deceen,. 


~ No. partitioning ‘f the Indian’ Ss: yestricted inter est in land effected by 2 a decree: - a 
of a State court would be 2 binding: on the: United, States: unless. it were a Pane | 


_ party. to the: suit. 


3 RestRICTED InpIaN Lanp—Pawrrmiox—Non- INDIAN Owwen—Lnerstarive Rorape. dee,” 


| aes non-Indian owner’ ‘OL an ‘undivided interest. in restr icted Indian land cannot o oe : 
-.: Inake the. United States a- party to any. suit ‘brought: for the. “purpose ‘of toe 


2 partitioning: lands. held. under a restricted deed. . 


Such a non-Indian- owner’ Ss only remedy appears to be: the éndemene of legis a : joe 
ation conferring : upon. some court Jurisdiction. to. pattition the. land. to) 


a0 TU "DECISIONS OF THE DEPARTMENT OF THE INTERIOR (66 07 %,8 oy 


Manon, Solicitor: es ; | 3 | | 
Tam returning: re your (come of Indian ‘Affaire ferihsk no 


consideration: the.attached letter to Herbert:K. Hyde, Esq., relating 


to. the partition of the NEY, of section. 383 , township 9. North, Range 1 oe 


_ East, in Cleveland County, Oklahoma.. The W1, of this quarter sec- — 


= > tion, was originally the. allotment of. William Phelps and the El, wd 
_ thereof was the original. allotment. of John. Phelps, both. of whom Gee 
were. members of the Citizen Band of Potawatomi Indians... 000 

a Margaret. Holmes, an. heir to an undivided one- half interest in both : c a2 
tracts of: land, conveyed. her interest in both the EY and the wy ~ 


of the NE1{ to John H. Goodin, a white man, ‘and John H. Goodin, oe 


—*. ‘legal guardian for J ohn William Goodin, an. Indian, heirs to the | 
remaining undivided interest, by deed dated March 2, 1901. The deed 


was. approved. by the Department: on May 20, 1901, subject to the 


7” restriction that any conveyance of the land must be approved by the. . 
| Secretary of the Interior to pass valid title. “The consideration for. 


_ this conveyance was the conveyance by: the Goodins of their undivided . : 


interests in other lands. ‘The Secretary of the Interior was, of course, | a 


: without. authority to place any. restrictions against: the alienation of . 
the one-fourth undivided interest. which. Jobn- EL. Goodin: acquired 
under the afore- mentioned deed and since J ohn H. Goodin likewise — 


BS acquired his original one- fourth undivided. interest ‘unrestricted it 


; followed that his. undivided one- “half. interest in 1 the land \ was unre- 
| stricted from and. after 1901. DD te te ace ae | 
ay ohn EL ‘Goodin’ § iniestricted: tindivided tut brest is now Saimed. 7 


e by. B. ‘i Goodin, also a white man, subj ect to his mineral deed to one 


- oe a. mortgage to one th B ‘Webb, covering his iidivided ee: | 
-. Interest in the W14 thereof. The remaining undivided one-half in- 


terest is still:in Indian owner ship and-is still restricted against aliena- . 
- tion ‘without the approval. of the Secretary of the Interior. ‘It is- 


a . 7 now owned by Edith ous Goodin Woodring, Thomas Goodin, and | 
~d.R.Goodin, ae 
On October 3, 1989, your: Office subntitted for approval tivo’ er a 


7 Tae from B. H. Goodie and his: wife, Stella, conveying to the Indian ._ 


| owners their undivided interests in and'to the Ely of the NEW and 


the other from the Indian owners. conveying to B. H. Goodin their 


: undivided. interests in the W1% thereof. » These: deeds, if approved, 


_ would have accomplished. the partition of the lands. .The exchange . oe, 


ae deeds were not. approved: at that time because of certain deficiencies 7 


i‘ shown By, the abstract of title submitted with . the: deeds.* 


- See Levindale: Lead é Zine Mining Co: Vv. _ Coleman, 241 v. 8. 482. 916). 
2 See Solicitor’ Ss ‘opinion M- 30440, Pass 4 1940. . 


as he ae - PARTITION. RESTRICTED INDIAN AND” = a3 — ee 


June 29, 1 944 


“The ass. were. aecabariied for approval on Septembor 95, ‘1940, Che 


—- but by oe memorandum. of October 24, 1940, this office held that since — | Zt . 
iS othe: continuation. of ‘the abstract. of, title disclosed that. the Secretary ait oe 


- ~ of the Interior had approved an oil and gas lease on. the. restricted eat 
~ interests in. these lands and that the unrestricted’ interest had also 


. been leased. for oil and gas purposes, and further that a mineral deed. nce 


to an. ‘undivided one-eighth interest in ‘the oil and gas. and other. oe fe 


. . : . minerals on the Wi, of the NEY, had been executed by B. HA Goodin: | ae - 
as a and his. wife, it would be: necessary that the parties. execute, new. deeds... 


“Trouble seems to have. arisen. ‘between. B. H. Goodin and the Indian ne Ay 


3 7 hare at. about that. time... The: Indians. have ever. since consistently 
refused to execute new deeds or to do. anything toward settling oon ye 


7 : controversy with B. Hi: Goodin. or getting the lands partitioned. 


On June. 8, 1943, Be HL ‘Goodin, through his. attorney, Herbert : 
K. ‘Hyde, Esq. served, notice on the United States District. Attorney — 
- for the. Western: District of Oklahoma and on ‘the ‘Superintendent 
of the’ Shawnee Indian. “Agency that. he. had on May 13, 1943, com- 


- “menced an action in the District Court. of. Cleveland County, Okla- 


' homa, against: ‘the Indian’ owners: for. the partition - of the lands. . 
” After the Superintendent called: the ‘suit. to the attention. of this 


Department, he was informed by your: letter of August, 4, 1948, that = 


while the position of the Office of Indian Affairs ordinarily was that. : 


ore State court: was without jurisdiction. over ‘restricted Indian land oa 


“in view of the existing circumstances your Office was willing to walve 


~ the matter. of jurisdiction and. lét. the court. proceed with the proposed ; 


partition. proceedings: ‘with. the’ understanding that. the decree In ee 
: partition would be. subject: to the approval of the: Secretary of. the ya 
~ Interior. . It was suggested that the. Superintendent, so advise. the ere 
United States Attorney. That letter was approved by. the Depart-. ae 


a oe ment ¢ on. September. 10; 1948. Evidently. the letter from the Depart- pee a Se 
oe ment of Justice dated June 19, 1948, and transmitted. to, _your Office 9° 
ee te OMe Ju une 23, 1943, was Gverlooked. “Tk is ‘not with the present, record. — Or ite oa 
see In’ that. Jeter: the Department. of a ustice pointed out that the State. 


: court. did not have jurisdiction to: partition the land and stated that et aa 


ae the. United States: Attorney, had been instructed to move to » quash ier 


: | ar: on, pehale: of ‘the. restricted. Tndiang, if the attorney for Goodin. ree Ae, = | 
a" fused to dismiss the action voluntarily. ‘Thereafter Goodin dismissed DE ate 


ae F es his ; suit. in. the. State court. ) cee a ee 
On August. 23,1943, at. the suigpestion. ‘of ne, ond States a 


ie : ‘i - torney, Goodin petitioned the Secretary to partition the land. “onder : a! . - | 
ae o and a by ¥ virtue of the et Branted to the Secretary: 0 of — fa 4 


- Tn DECISIONS or. THE DEPARTNOINT ( OF. iyo) INTERIOR, ‘ts8r, LD oe 


ge terior under: the « act, of May 18, 916” (89, Stat. 121, 25 Uv. 8 6, Ree 


cet see. LyCh pe | oe te 
- In his pelition B: coi Goan 2 states that: although he i is ae owner _ ree 


= of. an undivided one-half ‘interest in the lands. he is being entirely oS 


excluded therefrom and that. he is receiving no income therefrom... * 


~ He states ‘further that he’ has no remedy. i in any court of. competent _ - 
jurisdiction and - that. he can secure no: relief. except through” the” z 


a! proper action of the Secretary. of. the. Interior. 


On December 21, 1948,. your Office advised the ‘Superintendent: 


* ee After carefully considering the matter. and in view of the fact that 7 | 


+2 the lands involved. are: not in a tr ust status’ but are held under restricted deeds, —? 


| Ac has been deterinined that the lands cannot’ be partitioned. by. the issuance of: — _ 
a fee patent: to. the white man and a trust. patent: tothe Indian heirs. The ae 
: partition, if made by. the. Departinent will therefore. have. to be through the 


. means of appropr iate deeds executed by. the. parties: involved. The only other — 
alternative is to have the lands partitioned by appropriate. court action as here- . 
tofore attempted by Mr. B. i Goodin, the white man. — 


~The Superintendent was instructed to call upon the Lridisias to 
execute a proper deed or to show cause. why proper court. action: | 
should not be instituted to partition the lands: On February 10, 
1944, the. Superintendent. informed -you that, none. of the, Indians 
: was willing. to execute anew.deed. 9. | 

‘You now propose to inform Mr. ‘Hyde éhat there will be. no on | 
jection: on the part.of the Department to the bringing of an appro--. 
: priate action in the State court to have the land partitioned. I do. 
‘not agree that the Department: should so inform. Mr.. Hyde. The a 
Department’s action of. September 10, 1948, acquiéscing in the par- 
‘titioning of these lands by the State court was ill-advised. It -was; 


- however,. based on the fact that the U. nited States Attorney had 


been: Sei eod with’ notice in this suit and ‘the belief. that -he would 
take ‘whatever action might be necessary to protéct, the interests of 


the United - States. and the Indians. » The fact that the Attorney a aaa 


. : General had already instructed the United States Attorney to move : 
to. dismiss the sult was not brought to the attention of the. Depart. vie 


ike ment. at that’ time. ‘The same. mistake should not be repeated: — - 7 
_ Obviously, 2: as your. Office recognizes, the State court has no juris- aS oe 


Le is 


ae the land effected by : a decron: of suck a court ‘would not be binding : ee 


= upon. the United States and could be set aside by the United States ae 


unless: it were-a party to the suitt I know of ‘iio way in which Mr. ‘ a 2 
“Goodin could make the United States : a. rae to any, suit i which a he. =. ane 
| might bring Ho 5: partition: the lands.” ag tach 2 


be -2 Cohen, " Haridbook, of Feder at Tien: Law, ch, 18, Bed, Be 
4 United States ve:  Hellard,. 822 0. S, 363. ae - 








oe os a | “LOANS, ‘PUEBLO COMPENSATION rUNDS- S23 


— “p agree sith you that the Jends may not i ‘partitioned: Gade , ie : oy 
= ‘the act of May 18; 1916, ‘supra. ‘That act, authorizes the Secretary tooo 


| a "partition inherited: trust: allotments: and to issue. eg in fee to - 2 
+ competent: heirs: and trust: patents to: incompetent heirs. The Secre- St ae 


: - tary may not: issue a. Peres: In Heel or a trust aa for lands held 
oo a restricted. deed. ee ee ee 
Tt. seems ‘inescapable, éherbforey that: Me Conan bas. no 6 comedy Pere 


ee oi! ‘the ‘Department. or in the courts. for. the: situation . in. which hee oe e 
ie finds himself. “The only possible: source of relief « open. to. Mr. ‘Goodin ee 
a “appears: ‘to. be the. enactment. of: legislation conferring upon. some. 93. og 


es court jur isdiction to partition | these lands.. In this connection your 


a attention. is called to the act of June:29; 1936 (49 Stat. 2368), validat- : 


: a ing ie tat conveyances of Kickapoo. Indians j in Oklahoma. Section : | 


9 of that. act conferred upon. the United | States’ ‘District Court. for. 
: ie Western District. of © Oklahoma’ jurisdiction to hear and. determine . 
| partition actions. involving the’ lands’ specified. in ‘that act. If, as 
an administrative matter, you. believe. ‘that: the. present. Gaeolved: 
ownership. of the Jand. warrants such a. ‘measure, it might. be. well. 


for you to give. consideration. to the propriety. of informing Mr. Hyde ay oe 


~ that the Department. would have no obje ection to ‘the enactment OF 
a private law for the relief of his client. | : at ore 


: AVAILABILITY - oF PUEBLO COMPENSATION | ‘FUNDS. FOR TE 
| ? _ PURPOSE oF LOANS TO OTHER PUEBLOS © ar 
_ Opinion, July, 7, 1944 


_ Srarus AND Pownes or INptan ‘Tatpus—Teman, Funs—Tatman Contracts. ' 


‘The pueblos of New. Mexico possess the requisite capacity. to enter ‘into binding fa ieee 

Ls aa contracts, the validity of ‘which. depend upon the ‘legality of the object: ‘and e a ; 

oe tite: means of attaining that object. Under ‘sections 5 and 7 of the act of — 
oo) June. 18, 1984. (48 Stat. 984), ‘the: Secretary: of ‘the: Interior. emay- aequire fe, ee D 

| lands: ‘for the Acoma: and Laguna Pueblos ‘and. declare. them to. ‘be. ‘Indian’ Ais. So 


an reser vation lands, and such. action. is not: in violation. of the. act of May. 25, 0° 


od 4018 (40: Stat: 561, 570). The ‘S0- called. coripensation. funds of the Pienie” 


: Of Sand ‘Pojoaque. Pueblos are available’ for any purpose - considered: of. real - Z sete ; 
—< benefit: to-the’ pueblo. concerned, other than per capita payments, which are =. 

_ approved by: the governing officials of the’pueblos and the Commissioner =~ 
0 Sof Indian Affairs... A loan. of. such funds to the Acoma and. Laguna. Pueblos : mee oe 
pS .- to augment. their. ‘present landholdings . must. be’ protected - by: adequate : oe of 
ee security and must return: the lending. pueblos the same ora greater rate — . oa 
_. “> of interest than the funds are now earning’on deposit in the United States 9) 


wre - Treasury.’ The lands. of the Acoma and Laguna. Puéblos, ‘whether now 


a owned or hereafter: acquired, are subject to the. inhibitions. on alienation’ gui 


or encumbr ance found in, section 4 of the 1934. act,. supra. 


ae 794 1 _DUCISIONS OF THE : DEPARTMENT oF THE INTERIOR ‘158%: D. D ek 


e Haxoes, Solicitor: ee a ae ee 
| In. a. memor dure of May 8 ‘ie Céjammissionar of Tndiaa ‘Affairs. 


- i e esented the question. of. whether. the. SO- -called compensation: funds a ce | 


of the Picuris and Pojoaque | Pueblos: may . be loaned tothe Acoma and se. : 


co Laguna Pueblos for the purpose of enabling the borrowers.to pur- 


chase certain. patented lands. and improvements within the Eleven oes 
ee Townships: purchase area. : ee eer ee eee Pain A 
-. The. Commissioner’s S. emoumdun ee none or ie details ot the. as 
Ltt ee proposal. ‘There are several questions which naturally suggest: them- |. 
* selves and which I believe’ would have to be answered before.a definite 
opinion could be ‘given as.to the legality of the proposal: For.ex- | 


ample, there is no information. at. hand as to, the arrangements con; 


templated for the. repayment of the loans. The plans. for repayment, - . 


~ including the promises to be. made for the payment: of interest andthe | 
> . pledging of property as. ‘Security, : would. constitute. integral parts. Of 
_. the loan’ transaction. In the absence of information as to these and) 
other features of the proposal, it is believed that it would be imadvis- coe 
able to venture. an. ‘opinion at this time: on 1 whether the loans : can. or Cee 


er a cannot ‘be made. - 


“Whatever the stoils: of the ar. may Bg. pe there as, - 


certain fundamental legal principles which would apply in any event. | 


a : _-T will discuss these principles briefly below in the belief that. such : ‘: 
Pe a discussion may prove pee in oe? the administrative ae 2 


a sions which will be required. - 


The. proposed loan. transaction is,. of’ course, | a peonenctael one, and: anes 
it is apparent: that the action. proposed. by each party to the contract > 


a ~ maust. rest. upon legal authority. ‘It is well settled that. the pueblos Gio e he 
New Mexico have the status of separate legal. entities, possessing the ~~ : 
|. requisite capacity to, enter into-binding contracts.1 In the final'an- 
Pe alysis, the. contracts of. the. pueblos, . as “those: of non- 1-Indians, depend ae 
for their validity. upon. the. legality: of. the: object to be attained and- > 


: : the legality of the. means Of attainment etiployed byt the ‘contracting, oo 
as ~ parties. ae ae 
-Itis the. ‘Sbieet of the. retin tproposal to suginient the. Jaiidhold-_ : 


: : : ; e ings | of the Acoma.and Laguna Pueblos. The property. cadafaue. - oe 
ee of: both. of these pueblos: are subject to- the. provisions.-of. the act of 


fe eae une 18, 1934 (48 Stat. 984), section 5 of. which ‘specifically author- — 


oe izes the Secretary of the Interior to acquire lands for thetribe. Under oe 


_ section .7 of that. act the lands so acquired may be proclaimed tobe 


ae Indian reservations. . Action | so taken. by the. Secretary. under. these ie 3 


: specific authorizations 1 18 not. in 2 violation of oe act, nor | May 2 25, 1918 


oe a ‘1 Cohen, Handbooitof ‘Federdt Indian: Law, ch. 14, sec. eB, and Ch. 90, 3 » a nae 
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pea “rag | LOANS, ‘PUEBLO COMPENSATION FUNDS ee Tay as 


a 2 2 (uo Stak: 661, 4 510), whieh: prohibits additions to indian ied es 
in the’ State. of New. Mexico “except by Act of Congress.” ‘Thus i609 gu 


is clear that the purpose. of the proposed. loans is a legal ‘purpose, — 6 


ae and that the borrowing pueblos ; may ¢ augment. their present holdings aes 
through the purchase of lands. There remains for-consideration the = 
ei question of whether the. compensation funds. of the Picuris- and. oe 
ee /Pojoaque. Pueblos are available for the. purpose of loans, and i they. Soe at Oe 
—.. are so available, the further question of whether the Acoma and 
oa Laguna. Pueblos are in a pene to meet, : the conditions under which Ce 
7 the funds are available. te | 


: Tn my memorandum of March: ip 1944, 7 [held that the. cama? :. s : | 
‘finds of the Picuris: ‘and Pojoaque . Pueblos. were available for the | 


| purchase of lands +0. be thereafter ‘leased. to- the Ramah ‘Navajos : 
= provided. it was administratively. determined that the pur rchases were. 
_ in fact being made for the benefit. of the pueblos. - ‘That memorandum : 


listed. the several appropriation acts. by. which. appropriations were . 
- made to the: Picuris and. Pojoaque Pueblos. to compensate them for: °° | 


~ lands. and water rights lost. to them pursuant to the Pueblo Lands 


Act of June 7, 1924 (43 Stat. 636). Tt was shown that with the 


~ exception of one item of $7, 684. 50 made available by. the act of March: on 
4, 1929 (45 Stat. 1562, 1569), for the purchase of a particular tract 
of land for the Picuris Pueblo. the balance of the funds of both pueblos — < 


“was. continued. available until expended by the acts. of May 9, 1938. 
“oo (BQ Stat. 291, 999), and. May 10, 1989- (53. Stat. 685, 694). "These - 
latter acts: incorporated language which had first appeared i in ‘the act | 


of August: 9, 1987: (50. Stat. 571, 572), making. the funds. available — fas 


7 ae not. only. for: the: original purposes, 1. es, ‘the. reacquisition. or replace- - 
ieee ment of properties lost pursuant to ‘the: 1924. act, but. also “for such. . in 
 -other purposes, except: per capita payments, as may be recommended aa 


- by the governing officials of the particular pueblos involved, and be ro a : 


= : | approved by. the Commissioner of Indian. Aff airs.’ 


- It-is-to be borne i in mind that. the compensation. funds of a pasblos : rae 


eae: not. ‘gratuities from: the United ‘States. As their name implies — , 
Ss they are of a compensatory, character, a quid pro quo, belonging hore ee? 
{4 ae ble pueblos and merely held in trust by the Government.. Thus, while — ae 
. it-appears: from the. comprehensive. language of the appropriation. e. 
ee ee acts; quoted above, that. these funds are available. for. any ‘purpose tees 
“other: than. per capita. payments, it would be a mistake to assume. that. ee ae 
ss there. are no limitations on ‘the use of the funds. The high degree os Fu 
es _ of care imposed by the law. on any. fiduciary limits the Commissioner: 


3 - of Indian Affairs to the Approval o ot those expenditures recommended " : : a | 
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oe. 


; 7 i governing ene which result. i ina oF baniefit to ‘the pueble2 2° 


Whether a loan of these funds to other pueblos meets this standard 


depends: upon. whether a tangible advantage accrues to the lending - | . i 
pueblos. The moneys are now in the ‘Treasury of the United States, -_ 


drawing: interest at. the rate of 4 per cent’ per annum. This is. | 


the. safest investment. known to our Government, and I have noo 


: bs - hesitancy, therefore, i in expressing the. opinion | that any loan. of these - a me 
_ funds to other: pueblos must be protected by adequate. security “and. 2 


must. return at. least the same if not a greater rate of interest. than. - - 


“ the” funds now. earn. In view of the. inhibitions. contained in the 2 iz 
— act of June: 18, 1934, ‘SUpTA, no lands of. the Acoma. or. ‘Laguna. a 


u Pueblos, whether now: owned or hereafter acquir ed, would be avail- = 
able for pledge as. security. for the loans. . The ability of these. ; 


ea pueblos to: make and. carry out a promise. for. the. repayment. of the 
substantial amount that would. be. involved, with interest, depends — 
pron matters not in. the record before mie. HPs S ghee 
Tf it is found to be administratively feasible to reel ae ihe 
formulation, of plans. for the proposal within. the limits of the | 
oe fundamental principles mentioned above a complete outline of the 
proposal. should be. prepare ed and submitted aby the Commissioner for i. 
review of the Tegal. questions involved. Sait ae Che ae 


5 OWNERSHIP OF INVENTION MADE BY. EMPLOYEE OF THE IN. a 

| TERIOR DEPARTMENT IN: ACCOMPLISHING ASSIGNED TASK | 

FE oy by Opinion, uly 1, 1944. ; | 

: sr BY - Tnrrovees—Depakraenrar, Oroen No. 1763 Resear on e 
| _ InvestieaTion—Timn OF: INVENTION. | ; , 3 , . 


“The invention of a safety valve by an employee of the ‘Burean of. ‘Mines whose se : 


7 duties include the designing of: equipment. in that field, and who was given pia, 
the. task of ‘procuring | such a. valve because | of his special qualifications, a 


' ig within. ‘the general scope of the. gover nmental duties. of the employee, 


a and | as. such is required. to be assigned tothe: Government: under depart- . 7 Ps ; 
oe mental Or der. No. 1763. It. is: immaterial. that the invention was conceived ete . 


eo oe on | the > employee’ 8 own. time. 


2 The following statement was | submitted in ici ea on of fie natieunes which broadened - oo. 
ioe the scope: of availability ofthe funds: ‘The wording - of the text. of this item. ag now 
written so restricts the use of these funds that requests of the governing officials of the 


~ pueblos for the purchase of farming equipment, “and other ‘articles of general” penefit. to” . 


' the pueblo as a whole must be denied...* °*. » These Indians, because of: their. well- @ a 


oe established | local. government and their ability ea to handle their™ own problems, - 
- should beable to draw upon these funds for general purposes considered of real benefit... 


: .to the individual groups.’ 7. Page. 895,. ‘Hearings, House. Subeommittee. of. the: Committee 6 


= on Appropriations, Interior Department evproprietion: Bill’ for. 1938 ae of read oS 7 
d 1937, 80: Stat. aye ee : a era Bie 
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“The drafting’ of. working ar awings ‘and: the reduction te: practice on: - Govern: — 


ment: time, with: Government facilities: and financing, of an invention ‘com: 


.. pletely: conceived ‘on the inventor’s. own: time: are. such. substantial steps. ‘en 
in the making or development. of the invention as: to require. the ae a 


a _ of the. invention to. the Government under r departmental Or der: No. 168. 


: Harerr, Solicitor: a 


. The. Director or the ‘Bureau. of ‘Mities: has requested - my. ‘opinion Nd 


ae a concerning the relative rights of the Government. and Carl E. Baird, — - 


an employee of the Bureau of Mines, to an | invention of an nh EXCESS . 
flow Valves? wk a ee ee oe ee ae 
& According to Mr. Baird’s Tnventicn. Report, _ amarsiatacl arith the “ 
7 memorandum, the valve was invented + in the. following circumstances: 


Mr. Baird, an assistant, mechanical engineer, was working | an the: <0...” 


| Bureau of Mines: helium. plant. at. Amarillo, Texas, when the need 
arose for control valves in the ‘high- “pressure. helium lines, capable: 
of automatically shutting off the flow of gas when an: excess amount ° 
of flow resulted from leakage, line breaks, or other: causes. _Apparent-_ : 
“ly because of his employment’ as a sales and service. engineer fora. 
valve and meter manufacturer and-his. work on engineering ‘problems 
in connection with excess flow valves for use in’ ‘pipe line prior to his 
: employment. with the Bureau of.Mines, C. ‘W. Seibel, Supervising 
Engineer at. the plant, assigned’ him the: task of: locating a source of 7 
supply of. valves for use in a helium transmission. line 32a. 
. It: would seem. that. Mr. Baird. wrote to severak valve and instru- : 
ment. companies to discover whether they. had arty. valves. suitable ~ 
for the purpose desired, and found that. no. such valve was manufac- me 


~ tured, before he began. work on the invention upon which his claim _ 


: ig. Sounded However,. his. Invention Report, Paragraph No... 9,1 He, 


1s: susceptible of another interpretation, ie., that he: made. inquiries a 
~--concerning a “preconceived, type. of valve, ‘only to find that. no-such 
valve. was made. If.the second. interpretation. isthe correct one, the ~ 


= evidence points: strongly to the fact that, at the time of the invention, _ ee 
NG Baird considered the: design. of the. valve only: as part. ofthis =° 


wee | regular engineering. duties, just as. drawing up. specifications. for any > e 
» piece: of equipment. would be. For ‘purposes of this « opinion, however, 


i: ‘it will be assumed that. Mr: Baird. did not give consideration, to tha: 


oo invention or. development. of a hew type of, ae until he discovered Le ee 


. the inadequacy. of those regularly constructed’ by manufacturers, the ae 


ee : _ interpretation. which. is most. favorable to. his belief. that title. to. the. Pee te 
ee invention belongs to him rather than, to the Government. : 


“The inventor: was. in: Pecatad with ‘geveral valve sade: fa amene ‘companiés prior to ved 
‘ "design. of this @XCeSS | ‘flow valve; however, none of these manufacturers. had ae oo 
flow. valves, similar. to the ‘writer’s design,” : = is 
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Mie Baird states nhae he idea i ihe ene was, eee on. Ls ne oe 


8, 1943, on his own time. He says, and. is supported in his statement — 


a : by the eeendans from the Director, that the invention was, like. — eS 
ce Minerva’ sprung full- -fledged from Jove’s: brow, complete from the | 
moment. of conception, being theoretically demonstrable by state- 2 


sa ‘ment alone without further development. | Nevertheless, no drawing 


of the valve was made on July 8 or at any time until Saturday, July: 7 


- 10, when a- pencil sketch. was: made (presumably. on Government. _ 


time) and the invention discussed with Mr. Seibel and other. employ- of 


-- ees of the Amarillo Helium Plant. When all the persons with whom é So 


Mr. Baird, discussed - his design for the valve agreed. that it was 


are workable, reduction to. practice was begun. at once by. the helium 


ae ‘plant, on Government time, with Government. materials, | using the 


helium plant’s construction funds... 'The first: valve was finished. at - 
-. . the plant on August 3, 1943, and. the first detatled _dresing made « on 
_ - August 16, 1943. 3 | 


_ As stated in his ingen Report, Mr: Baird’s niaes are: » to make - - 


. gas’ flow calculations, prescribe: metering and automatic control 
equipment, perform engineering “duties relating to the construction. hes * 


of gas pipelines, erection of gas processing equipment, checking on =~ 


the strength of pressure vessels, assisting in the design and construe: » 


-- * tion of buildings and ° framework: for: fails prose eas. ‘and. 
similar engineering work.” 900 200 OO bes Peat 


The title to. Mr Baird’s invention; ‘as etwestt him and te Gov- 


~ ernment, depends upon whether the invention was made within the. | 
~.. general scope of ‘his. governmental duties, as defined i in section 2(a) ane 
of departmental Order No. 1763, dated November 17, 1942. Under 


one of the two criteria set up therein, an invention is considered fo 


| 7 have been made within the general scope of the. governmental: duties — Se oe: 
of an ‘employee’ ‘whenever his. duties include research or ‘investiga ee 


"tion, * * * andthe invention arose in the course of such: research or 


st investigation and 1s relevant: to: the: general. field of an aay to eal - - 
ar which the employee. was: assigned.” se a Poe coe 
Mr. Baird’s duties, according to his 6b sheet, fnelude ine aatoina! ene ae, 


a ance of engineering duties relating. to the construction. ‘of gas ‘pipe 


lines, assistance in the design and construction of buildings and ee 


- framework for heavy pressure vessels, and similar. engineering work. 


= These duties contemplate new construction, and the meeting of new ~ _ 


. - engineering problems, as they’ are ‘encountered. ~The fact that the - aoc 
_ words “research and. investigation” are not. used in the. classification. af 


of his. duties is immaterial, if in fact his duties did. inelude the 
‘eo “solution of engineering ‘problems connected. with construction. “The: a 
PS ay -spplication, of known: ene none | and physical ae to. ace 


or TBI eee PATENT RIGHTS OF CE. ‘BAIRD Sr oe Pee 
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— sompiish. hitherto aalciownt but desired ae Pines ‘invention, 


and such work was included i in Mr. Baird’s duties-at the time of his 
-_, invention. ein: this “respect, “Mr. Baird’s duties ‘differed from. those - z 
mos of the: ‘radio | engineer described in ‘Opinion. M. 33183, dated ‘August a 
_ oie 1943" (not published), where any designing work ‘contemplated ie 
oa was only i in connection with the more efficient and economic fo pperation ay .: eae 
ae of a, studio already i in existence. . | oe 


As part of his duties, Mr. Baird. was. 5 sasigiod’ ne te locating — Porat e 


a : a valve that. would. satisfy. a: particular. need., The choice. of an In-~ i % 
a dividual, who had formerly been employed. by a valve manufacturing ee 


concern as an engineer is. significant, as indicating that the assign-_ 


fc ment was actually to. locate a valve already. manufactured, if avail-.- ad 


able, but if not, to design. one. Although there may not. have been, 


7 and. probably. was not, a ‘specific. assignment, to invent, there was. an : 
assignment. to. produce, in some manner,.a satisfactory. valve.’ While 7 


pursuing - this. assignment, -Mr. Baird conceived his. invention. it 


| may therefore reasonably be. said. that: the: invention. arose in. the - 2 i, 
course of. research or investigation within his duties and relevant to oe 
: the general, field of an. inquiry. to which he was assigned. . | 


- Order No. 1763. differs from, and is intended to. modify, (he ae a 


le concerning. Government. employees established by. the ‘Supreme _ : 


* Court in United States v. Dubilier Condenser Corporation, 989.0. oe a ae : 
178 (1933), by. making: a, specific assignment: to invent.unnecessary = 


eee before title to an -employee’s. invention belongs to the Government. ee = 


- The. object of the order being to secure for the people of the United oe a 


| States the full. benefits of Government research: and. investigation. im 


- the, Department. of the. Interior, it. can only, be accomplished, ifan— 


‘a assignment i 1s: required. whenever: an ‘invention: arises in the course of i 


7 . duties to. which the employee i 1s assigned, no. matter how those duties See 
oe. are described. i in the employee’ s: classification sheet. ae Ds : | 
“Since the. invention of the valve. comes. within the first of ane. a 


ae te. established by. section 2 a.) of Order No. 1768, it is immate- OES oe 


: ial, that the. conception. may, have occurred. during. the ‘inventor’ Ore 


ae leisure hours. 


a ‘having agreed i in: Chdvence that he would: | investigate for ‘the benefit 


of the United States a suggestion. of: his superior officers, he. cannot evade. his | | 


- obligation by. developing it: while’ ‘on ‘leave. | [United States \ v. H Loughton, : 201 ¥, : . ox! 


(2d) 484, 489 (1927), affirmed 28 F. (2d) 886 (1928).] 


We do not consider. the claim made: by Byerlein’ that. he. faeveloper this patent h 


a able idea. at: nights. as_ of the slightest importance. His salary. was. ‘paid. either. a 


ae :, for the year or. for the month. Certainly under. the.written contract: it- would _ ae 
Eee make lo difference what time in ‘the day. or night. ‘such: ideas were. eae 
el [Toledo Machine: & Tool Co, We: eas * 9 F) Ga). 279, 281: (4925).1 1 a 


6929594851. eee 
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The ‘tle to. Mr. Baird's invention is feqnined t to i ee to 


- ‘the Government, not only under the first criterion. established. in | 


‘ ne Order No. 1763, but also under the second, defining an invention as: 7 | 


- within. the general scope of an amployee’s duties if it was in sub- 4p 


stantial degree made or developed through the use of Government - a 
ae facilities or financing, on. Government time; or through the aid of .._ 
“ie Government. information not available to the public. Mr. Baird’s os a 

's.. OKCeSS. flow. valve, except for the conception of the original idea, was. - =o 


made and developed on Government time, with Government. facili- : 


ee | ties, and with Government financing. The first sketch was made at. a 
be _ the Amarillo Helium Plant and the first disclosure to. witnesses was eet 
-. to-fellow employees. at the plant. The valve was reduced to practice - ee 


‘eo in the plant’ s workshops and detailed drawings were ‘made. there. 


- Although it J 1s not stated that the or iginal idea or plans were. modified Lee 


—.. in-any way during this: process; it is improbable that. no changes _ - | 
were made between the stage of mental conception and the finished mle 2 


final form of the valve.’ “As pointed out in the opinion of March 31,93. 


4943, 58 I. Dz 374, supra, following a long line of Supreme Court” a 


a, =< docions. an. invention is not. made until it, has passed beyond the iP i. 


aL stage of mental conception and imperfect experiments and 1s repre- 


.  gented in some physical form, of which the minimum requir ement is 
tae a, working drawing or model. “A conception of the. mind a notan 
invention. until represented: in ‘some physical form. a ce eae 


es Co.v. Willimantic Linen Co., 140 U. S. 481, 489. (1891). 


Nori is an: invention considered’ as “made, 7 as defined by ‘the: ae ee 
>. a 


rae until there has been some demonstrable: overt action on the part of hs 


_~ the inventor establishing the fact of: the invention, such. as disclosure 


2 either orally or in writing, or the. preparation of. working drawings | 


; or a model. Therefore, no matter how. complete the inventor’ Ss con- ar 


a ception. reached at his: leisure, the invention: was actually. ‘made. and. a 
a developed on. the Government's time, with its facilities and financing. % 


ae o. Mr. Baird attempts to bring his. invention within. the. facts as 
ee Opinion M. 38183, supra, wherein it was held that, since the concep- 3 
|. ton was mathematically and theoretically demonstrable | by state-~ 


ment alone, construction of a model on: Government: time did not’ are 


require an assignment to the. Government. The facts are distinguish- 


al able, however, in at least. one respect other than the difference between. 3 
| . the duties of fie inventors aes out above. In that case; the work-- . 

a ing drawing essential: to the “making” even.of an invention com: | = | 
i plete from conception was finished at. home and not. on. Government. i yo 

_ time, whereas, here, the invention had. not, progressed. beyond. con= a. 


2 : ception before work was: begun on it at. the helium Plat, oye es 
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Theeion 6 since’ “die: Agenuion not. only arose in. ne course. oe ae 


: “datics. assigned. to ‘Mr. Baird, but ‘was actually “made” and: “devel- - ~. % 
~ oped” on ‘Government time, with Government facilities and financing, i ee 


ea as disclosed. by. the statements in the Invention’ Report, Mr. ‘Baird: = \.- 
is required. to assign his invention: to the. Government, as. represented - os tan 

by. the Secretary of the Interior. Le upon a. fuller statement of. acts: 2.0 on 

‘there is sufficient. evidence to ‘support. the: conclusion of the. Director. it 


ce of the Bureau of Mines that the inventor is. entitled to commercial eat 


2 : rights to his’ invention, qT shall be. glad | to Tevise my opmicn See Sar a 
_ infra, p. 1738.) ee ee ok 


Approved: ee ee 
“Mica Ww. ACen re 
"Assistant 8 Secretary. 


| RIGHT OF THE UNITED STATES TO INVENTION COMPLETED BY 


EMPLOYEES OF THE INTERIOR DEPARTMENT AFTER ae: : 


BER 1%;: aa se 
, - Opinion, uly 143 1944 


; Seer re Onnate No; 1768—Tace OF INVENTION—-EEMPLOYMENT TO ‘Invent—_ 
DIspostrion OF. GovERNMENT Property—DEvELOPMENT OF INvENTION. A 


+ An employee of the Geological Survey required. to pur; sue and dir ect resenrel - 


“in: the ‘development, ‘of new. methods and’ devices in a. particular. field igs 


| ~ employed to.make - an. ‘invention: within the terms of~ United ‘States. v. — 
 Dubilier. Condenser Corporation, 289° 1a Sg. 178 (1988), and SO is any em- 


“ployee assigned to work. with. him in connection with his. exper imentation. =f ‘ 


An invention’ made. as. ‘a ‘result’ of an assignment to ‘invent belongs to ithe i. : 2 
_ Government, ‘and ‘the inventor may. not vetain commercial ‘vights: thereto. ba ek 


An invention. substantially developed on Government time, with: Government Pte 


ae facilities and - financing” after November. 17, 1942, the. effective” date - of 


departmental Order No. 1763, is required to be assigned to the Government | oe , 
even ‘though it was’ conceived | before. that. date outside the > general scope oa 


; ots the. inventors’ Zovernmental: duties.. 


7 ‘Hane, So licitor + 


ae ~My: opinion has cane réiested, purscane. to ) departmental Order ee 
“No. 1871 of ‘September: ve 1943, regarding the relative rights of the. 


- - Government’ ‘and two. employees of the. Geological Survey, we Le 


a ee and. J. Ge ike to an . invention called a cs erent sae Te 
oe “Ns described’ Im ‘the invention Ort! subinitted by. the two. nee pees 
Sis ‘tors; the Stereoblique Plotter i is an instrument. designed: for. drawing oe ee 
| ~ planimetric. maps. directly. from: overlapping oblique. photographs. mae 
The inventors: state that: they. conceived the original idea ond une 
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| - | 29, 1942, and made. a iSchamanic din demonstrating’ ihe bene prin- — 


MA ene 3 


eo ciples underlying the | invention on June 27, 1942. ‘The. sketch. ee 


; - unwitnessed and has. no. ‘identifying date. except that written .on. a es 


. by the inventors.. ‘No. disclosure to others was made at the time. 


_ ‘Thereafter. the instrument was: ‘developed in the. Geological Survey, | 
ae approximately | a. year. being consumed in the development. A first: y - 
model .was. successfully operated | on May 29, 1943, and a second and : ee 


“4 improved model. on November. 11,. 1943. 


Assuming: that. the invention was: contaaitar on Sasi: 97, 1949, Sind a 


a therefore was conceived and “made,” as that word is used in depart- es 


oa _mental Order No..1763 [58. I. D. 3874], before November 17, 1942, the. 7 
~. effective date of the order, the relative rights. -of the employee- iaven= ; 


. tors‘and the Government. must be decided under. the  eeoral law ag 7 


. "pronounced by the. courts. 


oe _ According to ‘these decisions, ‘xiitvine 1 biotin i private: industry 
and Government service, the factor. determinative of title to'an in- 
| vention, when. there is no ‘express. contract, to assign. to the. employer, | 
‘is the nature of the employment. As ‘stated by the Supreme Court 

in United States v. Dubilier Condenser ke cearee 289 U. ‘S. ois, ~~ 

187 (1933) : 


< | One atnployed to maké an. ‘invention, ‘ah sicdesds, auri ing ae term of service, 
in. accomplishing. that. task,. igs: bound. to: assign: to. ‘his: employer any. patent 


- obtained. The reason is that he has only: produced that which he was. employed 


to invent. ‘His. invention: is the: precise. subject of the: ecoutract. of. employment. 
A term of. the. agreement necessarily. is: that what he.is paid to. produce: ‘belongs 
. to. his: paymaster.. Standard Parts Co. v.: Peck;. 264: U: 8S. 52, - On. the: ‘other 
# hand, be the eniployment. be: general, albeit. it cover. a field. of. labor. and effort in 


- os the performance of. which the employee conceived. the invention for. which he - 
obtained a patent, the contract is not 50. broadly construed as ‘to require. an 


“assignment: ofthe patent: Hapgood Vv. Hewitt, 119 U. 8. 226; Dale, v. . Dibeber 


oe Wateh. Case Myo. Co., 149 U. 8. 815. 


The two cases ‘cited by the Courts as illustrative of seneiel employ- . | 


3 ment. were: both ‘cases: where the inventor. was in charge’ of the em- 


- ployer’s. works. and apparently had discretion to. devise. and make a 


. - improvements - in - articles manufacttred as ‘well, as in ‘methods of 


Se manufacturing them. It is true that. the invention in: controversy - a 


in Hapgood.v. H ewitt was. developed. while. he was engaged in. designs. nes 


: ing an. iron: frame to substitute. for the wooden frame formerly used - ? c | 
ona sulky plow at the direction of the employer’s officers, but it- does. 


Ou ~ not. appear that his employment necessarily, contemplated. invention, 7 


: 7 | or that.the plow. itself Was. patented. . 


The Court i in. the Dubilier case : explains the difference in the fol ; = 


a lowing n manner: 
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bee none ‘Though’ ‘the. ‘mental, ‘coneant: is. embodied or ‘realized. in. a “mechanism: or. ra | 
ee “physical. or. chemical. aggregate, the. embodiment. is: not. the. invention. and. ‘ig. 2 
not, the. subject of a. patent.. This. distinction between. the. idea. and its. appli- ae 
_. ¢ation in practice is the basis of. the rule. that. employment: merely . todesign.or 
a to: construct or to devise methods of manufacture is not the same as employment rae aed ae 
ae to. invent. ° [289 U. 8. 178, 188.) eee eee ‘s ae 


“Nor, according: to ‘the. Courts: is: fecal eee ‘the: same, a ee 


; ‘vn The basis for the, decision. of: the lower courts (49. F,. (2d) is Nee 


- press ‘finding that ‘the ee plesees OE ae ‘Baad of Stand- ea 

a ards, ‘were. employed. to do research. work only, and. that. invention 

- was not’ within the, scope of their employment: ‘The ‘Supreme Court. | | 
7 also tests its. holding i in part. upon. the fact that. the. inventions. were ee 
in the. field of radio. ‘reception, whereas the work to which’ the 1 inven- - oe 


tors were assigned was in the field of airplane radio: 


under employment to. invent, ‘in addition to Standard Parts Co. 
| Peck, “SUPTG, are, St Lows & O'Fallon Coal. Co. ¥. Dinwiddie, be Bs 
| (2a): 6555 Dinwiddie Vo St Louis & OF allon Coal Co.; 64.F. (2d) phe 
. -B08s- ‘Houghton Ve: United States, 23: F,. (2d): 886 (af'g: 20°F: (2d) 2 
484, cert. denied TU De 582. (1928) 5 Geoiyenr 1 Tire & Rubber ; 
7 Co. vy. Miller, 99 FB: (2d) 853. 


\ 


Cases: where. the courts have: held: that. inventions: were: 6 developéa , 


“In St. Louis. & O'Fallon Coal Co. — Dinwiddie, supra, ie inven: a3 


7 tors were employed: to. conduct. tests. for. the purpose-of: determining 


the. commercial: ‘possibilities arising from: certain patented: processes 


for the. low-temperature distillation. of ‘coals, which the patentees - .. 
were under. contract to assign. to the. ‘employer. if found. suitable’ by . 

ae the inventors.- ‘While these. processes: were being tested,. the. patented 

ee inventions, making use of the. processes, were discovered... Tn. nOnene ek 
- that. the. inventions belonged to. the. employer, the. Court: said: : 


Surely. an, agreement to. devote. one’s | scientific: imowledge and skill to. a. 


ee and to develop, it: to ‘that. end, Impiiedly.i includes an. ‘agreement. to. ‘explain: and Ce 
ms to correct, - if: ‘possible, its” ‘deficiencies, Hit, any, in this" respect. _ Conclusions. i- pur 
_ without sound reasons in. support of them: are of. little: value. abit any realm“of--. f°) 
human. activity. - And SO. it. is. with. improvements. upon: existing examples: of | : eee a ; 
eo inventive genius, . Such improvements are. but: the: tangible. embodiment of: the. ae 
= . reasons for the advance. in. the given art. [58 FE. (2a), 655, 663] oo 


| “The court disposed of the claim that the agreement of the vents Se 
- was different from that of the: original patentees with respect, to their." ee 
ie liability to. assign inventions: inthe following: words: | a 
.&.# #. Glearly these defendants, who. were operating by virtue of; and. with oe 
coe full. knowledge. of; ‘the. terms of the. agreement with the Kerns, and. were work- a ee 
oo ing'v with ‘them to! the saine common. end—all at the sole expense. of the e@ plan fete 


: TBA - "DECISIONS oF THE DEPARTMENT or THE INTERIOR a oo 


| - “cannot be: permitted sticcoastlly: to assert, in ‘the absence of proof of a. “very are. 
-.. definite contrary agreement, ‘that: nevertheless they stand in a more ‘preferred: ae 
ob position with’ respect to what they themselves may ‘have discovered’ in the. 2.0) 
—.. course ‘of a common: enterprise, and’ may ‘by such” preference defeat: ‘the’ very. oe 
oe object: which they: Agreed: to assist | in, | attalning,, and. for which ‘they seemies is 
Bie ‘tall compensation. Gate Ce og = oo ee ee Ok aS ; a 
In H louphion Ve: u wit t Sedtéa, 0 supra; the court aeaded that a “Gov ee 
i : erriment employee is, employed tO-invent if he is. actually assigned — os 
a tO. making. an. invention at the. time he makes the ‘discovery, without 
je respect to the terms of the original contract of hiring. (The open oe : 
Mase uses, the following e strong language: » ee ee ee 


ae Tt is ‘contended © is that. defendant » was not employed. by the govern-. i 
pe ment as an. aver. or ‘invent: the fumigant gas which is. ‘the’ subject. of. a ue 
the patent, ‘but. merely to do or dinary work: as a. chemist, ‘such. as the analyzing . ee 
a of dust ‘samples::. ‘The trouble. with. this. ar ‘gument is that it gives too narrow... ~ 
"a meaning to the word “employed. oe The right of the. employer to the invention ~ ma 
or discovery of the employee: depends,, not. upon. the terms ‘of ‘the. original ¢on-° 
.~ tract. of hiring, but upon the nature of the service in -which. the. employee. ides 3 
ee oe “engaged at the time he’ makes the’ discovery or invention, and arises, not. ‘out ae 
_ of the terms of the contract of hiring, but out of the duty which the. employee — — 
PRP oe 8 owes. to his’ employer. with respect: to the service’ in. ‘which he. is engaged. ates, 2 . = 
“matters not in. what. capacity the employee may ‘originally : have been hired, if © 9 > 
_ he be set to experimenting with the view of making an invention, and accepts 
diese «2 pay for such. work, it is his. duty: to disclose: to. his. employer. what he discovers oe Sex 
are tl making | the. experiments,. and - what he. accomplishes by the’ experiments ies 
: belongs to’ the. employer. 7 ‘During. the “period that. he is.‘ so ‘engaged, he is. A | 
“employed to. invent,’ “ and. the results: of his" efforts: at invention belong. to his 


employer. in ‘the. same “way. as would? the product’ of his efforts: in any: other er a 


oe direction, [28 I". (24) 886, 390), 


- - Although. ‘the Dubilier case. was: ssdeoitied often hens cases, it vice aos 
“not change the. rulings: made therein, : since the Dubilier case. is ene 
_ tirely distinguishable on the facts, the inventions clearly having been . oe 
made apart from the duties assigned the inventors. If the inventions: 
ae had been made. ‘as a result of assigned duties, there; is: little. doubt, ae 
that the Supreme. Court would have followed the dictum i in the case 
of. Solomons Ve United. States, 18 7 U 8. 342, 346. € 800), (eitea by. aus 
a. the Court j nbak another. connection) > | Seg ae. oe. 
If: one is ‘employed to devise’ or perfect an: ‘instrument, ora means for. accom: i. a 
. : ie plishing” a. ‘prescribed result, he cannot, after’ successfully accomplishing the — at 
1 work’ for. which he was, employed, plead: title: thereto: as ‘against’ his’ employer. ne 
‘ em ‘That. which he. has. been. employed. and paid. ‘to. accomplish becomes, when ~ 
ee accomplished, the property of his employer. ‘Whatever rights as an: individual - A es 
si ade may have had in and: to his’ inventive. powers, and’ that whieh h they a are. able co . 
; ay accomplish, he has sold in advance to his: employer. ee a ke 


Sane ce The official duties of J. L ‘Buckinaster’ hroughoit this ‘petiod tion ee 
Cia conception of the. ‘Stereoblique Plotter to > Its final reduction t to Prac: oe 


ae ony PATENT RIGHTS or BUCKMASTER AND: LEWIS. : - BR, Me: 


duly Ui, 1944° 


ne ‘tice, as described in fae 5 job classification. saiests swere eee gener rel | 


supervision | but. with. considerable latitude for independent action. : 2 
oe “and decision. to pursue and. direct. research required in the develop- _ 


_.\-ment of new methods and devices used in unique photogrammetric ra 


ae activities. involved i inthe compilation. of aerial photographs and to a vee 
train: new employees i in. the theory. and. gener al routine of. such a pro- 


@ “gramy He was” actually engaged | in such work at the time of thé © 
oe invention. : There i is-thus no doubt. that, he was. employed. to.invent’ ~~ 2 
a such devices as he actually. invented. The fact that the word “invent? ee 
a “is not used. j in his: job. description i is: immaterial, in view. of the. fact: ene oie 
that. the job description specifically calls for the development of new = 

a methods and, devices. Thus the facts differ from those found by the’ —~ 


Court in the Dubilier case, where it-was held that the research which  - : 


‘ tion. 


7 ; the inventors were employed to engage! in. did not cont ntemplate | inven- oe Lege 


The case, in so tie ‘as. J G. ewies is Caan is: sabihewhat eee lag ta 


Bore ; At the time of the conception. of the invention. ae throughout the. oon a 


ss period. of: development, his. duties, according to his job classification it 
sheet, did not Include: invention’ or even renearel or. investigation. nee 
_ «The job’ description’ assigning to him ‘such. duties contained in the 


a ~ invention report. was not. effective until January 31, 1944, and, accord- © ae 


- ingly, cannot be: used as the basis: for. any conclusions: as to his duties eee 
when. the. invention WAS: made: - ‘Therefore, she Mr. Lewis’ duties at the = 
- time:6f the invention’ ‘included new. discoveries, it’ was. by. reason of... 


> specific assignments: from his superiors rather than by the establish-_ a Sa 
ment of a: position. DEP SE contemplating invention. “Stich: an‘assign- 


“ment, however, can be inferred from the fact: that‘he: was working with i 


his supervisor, Mr. ‘Buckmaster, onan. invention in the field. of his’ <5: 


“oe ‘regular. duties, and that Mr. ‘Buckmaster was. authorized. to.! ‘pursue 


a “and direct research”. in that field... As stated in St. Louis @ O'Fallon — ae 
Goal Co. ¥. Dinwiddie, Supra, Mr. Lewis cannot claim that. he stands. | 


n'a more preferred position | than his’ supervisor, who-was clearly = 
- “assigned to. invent. Nor:can he, after accepting compensation. for his. 


a ; inventive work under. a ‘specific assignment, claim that. he was. not ee 


ae employed as an: inventor, arora § to He ea Vv. United Stat 68 fot 


: Sala actually: did make such an invention, equitable title thereto bee 
; longs to the United States. “Whether, i in. view of this fact, the. De so 
? partment, may legally. permit the. inventors’ to retain . -commercial an ae . 
= rights © ‘to. ‘the | ‘invention : is doubtful. As stated Py, the court, a he eg 


: io. A oughion ¥ Vv. . United States : 


~ "Therefore, since: the inventors 1 were s employed to tank an econ fe 
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‘Upon the inci: heretofore jiscuaeed it. [the invention} was ‘the. property = Doe 


- the ‘gover nment.: No. official of the: government. was: authorized tO: ‘give ‘away ee 


any interest: in .it,. ‘and no: ‘subsequent recognition. of a ‘right: in: “defendant, ‘not oa 3 
even. a. conveyance | to. defendant, could.:have . conferred: any: night. upon: him: oe so 
7 - been, binding. upon. the Bovernment. B38. F. 2a). 386, 891): Aik Do, 


| ‘The opinion in ‘the Dubilier Case does not. contradict this statement af pew 


the Circuit Court, since'the Supreme Court cites numerous cases where 


ns : employees of. the Buréaw of Standards were allowed. to retain title to ie 


Sh § io their. inventions only: aS. evidence that: they ‘were not’ employed. to jn- . 

‘vent. “In-fact, the Court recognized that if the defendants had been 
: employed to invent, the: Government would have had mene title. ue 
to the: patents: granted the: inventors. , ce | ; 


» The conclusion: ‘that: employees’ who have ‘made inventions : as part | 


of their duties: may ‘tot: be allowed to retain title to those inventions - - 


a seems inevitable in view of Revised Statutes. sec. 1765, 5 U. 8. C. see. oo 
70, providing as follows:. aa 7 | ae 


“No: ‘officer in: “any br. anch of ‘the pubiie sérvice, “or ‘any * other: person “Whose 


sain, pay,: or emoluments are: fixed. -by law ‘or regulations, shall receive any ain, 


additional: pay, extra allowance, or: compensation, in any form whatever * “*.* 


for any *...*..:*.. service.or duty whatever, unless: the same is:authorized. by 
_— law, and. the appropr jation therefor explicitly, states that. a ‘is: for such addi- 
: tional. pay, extra allowance, or ‘compensation. ¥ = 


_ There. seems:-to be little doubt that j permission iS roan or tale GAs : 
to Government property would :be extra, compensation. In view of © 


the prohibition.against extra. compensation. and the lack of authority. bie 


in the:Department to dispose of Government property. except as pro- 


vided by law, it does:not. appear that the Department. may legally. . = 


permit. Messrs. Buckmaster. and: Lewis to retain: title:to their inven-_ 
tions. This: opinion: does not conflict: with the ‘past. practice of. the: 
Department’ in: permitting inventors. to retain commercial. rights to. 


. their inventions, since in-no previous case that has come to my: atten- 


tion did the facts: Pe 80 alee hy i eiployment: to. invent ae 


ca in: the instant: case. 7 
. My. conclusion :that the invention: belohae to the Govarnimenit of ihe: 


| United States instead’ of. to. the inventors: may be: supported on. ans ; 


- otherground. . The invention. report shows that: the invention: was. 


~ not completed i in its final’ form before November 11, 1943, and. that. nee 


the. period of development lasted approximately a year. ‘Assuming — as 


that the development. period began immediately after June 22, 1942, - 


oe nevertheless it was in substantial degree made or developed through: a 


ir the | use of Government facilities. ‘and financing, and. on. Government. woe 
time after November 17, 1942; ‘and accordingly within the scopeofthe 
_ inventors’ ‘governmiefital: duties. as defined by. Order No. 1763. “Ace var: 
on Pordingly, even if the conception ¢ of the i invention was ‘not. in ‘the a 


a Tat _DELNGATION, COMMISSIONER oF INDIAN AFFAIRS. IBS on aa 


= Hisria,. Solicitor: a 


August 31, 1944 


. . : “course. of the: inventors’ assigned duties, the. invention 3 is s required to : 2: 
ee be. assigned to. the Government. because it was developed within: the 
vets _ Seape of their duties: after the effective date of the order. | poe : | 


“Mrouaet W:. Sreavs, a ? ee ee ee ae a 
Assistant Secretary. 


ane 


ea DELEGATION 0 OF AUTHORITY ( OF SECRETARY TO COMMISSIONER OF F oe 


_ INDIAN AFFAIRS — 
- Opinion, August 31, 1944 


ae & -Osace ‘Srarome—Arpnovat OF AppricaTions BY: Osacn Arxorvans.. 


The Secretary may ‘delegate to the Commissioner of Indian Affairs ‘the’ fune- : 
tion of approving: es under the Breyisrons or section m of the ae a 
ot April. 18, ‘1912. . ty <a Ae meee. 8, e.g - 


ies . This is in: reply. eS your (Gist nt Secretary]. iemgrndua. of ot. ame 
= J uly. Sin which. you ‘requested this office to consider the question: of! 
os whether. the function of. approving: applications under the provisions’ ae 
2 or section 5.of the act of Congress approved April 18, 1919 (37 Stat. 
aay 87), can legally be delegated. to the Commissioner. of Indian . Affairs. 5 
eae That. section provides as follows: ca se oe ee | 
‘That. the: ‘Secretary, of. the Interior, ' in, his disérétion, Yeréby. is. :-duathorized: Pee ore 
- cae rules and regulations to. be prescribed. by him: and: upon. application there- bak 8 
sg for, to. pay ‘to ‘Osage allottees, ‘including the blind; insane, crippled, aged, or... is 
helpless, all. or part: of the: funds in the Treasury of the United States to their ee ee oe 
_ individual credit : _ Provided, That -he shall be first satisfied of the. competency 
Z of. the allottee’ or that the release. of. ‘said individual. trust: funds. would be to... 7 
» the manifest best interests. and welfare of the allottee: Provided further, That .- 
a “not trust. funds. of a minor ora person. above mentioned who is. incompetent shall. _ ee 
be released’ and paid over except. to a guardian of such person. duly appointed | 
eee by the proper® “court and. after ‘the filing by such guardian and approval by the eee 
nie court of a sufficient bond conditioned to faithfully, administer the. funds released 7 aS Cae 
ce and ne avails thereof. ats : | 7s 


ee ‘Tt ig s my opinion. that’ this. ine coni can ae delegated to > thes Commis: Po Gad oP 
a sioner o} of Indian, Affairs S-pursurnt to the prow of the above sec- oy 
a ghey ; ue 

je aedordation ‘with: the prindigilée vegundiiig ne logility’o of pees a oat 
ie ing functions ‘discussed 3 in the memoranda of this office of August, aS © 
. 396, 1943, and. J une’ 16, 1944, “at. is. clear: ‘that. the duty. of. approving ns 5 ‘ oo 
applications by. Osage. Indians for moneys in the Treasury of the 
ns United States 6 belonging t to the — 1s one which the Secretary. eee ag 
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oe may acleea sueiane to ae broad ‘authority, of sections 5 161 fad 463 - 


= - of the Revised Statutes. This duty. does not involve the. formulation a 


of basic policies but merely constitutes a routine matter for which a 


standard form is employed. It does -involve the exercise of discre- 7 
tion but. as pointed out in the above- mentioned opinions, the. head of. 


~~ a department may deleg ate such ae once: 2S aus have been | 


| established. | 
There is no evidence in the legislative ae of this statute which 


compels the conchision that Congress intended that the Secretary’s © 
power to pass on these applications. should be exercised. personally, — 
In fact the meager discussion of this section of the statute indicates. 
a contrary intention (62d Cong., ay add. sess., 48 ‘Cong. ‘Ree., Part. 5, pe 


4958. et seq.). The statute itself prescribes the standards insofar asthe © a 
- eligibility of allottees‘is concerned. It’ obviously was intended that: 


| 7 the phrase .“'to pay” as used therein should be. interpreted aS “shall a | 


- cause to be paid.” The Supreme Court: so interpreted. a similar. pro> *: 
- vision involved in 1 the case of Work v United States ex rel. Lynn, 


966. U.S. 161. It. may also be noted in the language of the section. — 


that the Secretary 1s authorized. to: perform this duty “under rules .. | 
22 ond regulations to be. prescribed by. him,” which: indicates a recogni- 7 
. tlon: that. the duty might. be ‘delegated. These indications, of course, ae 
Pe are not determinative i in themselves but constitute an additional factor meets 
ae ie deciding: the. question. In: the absence of a clear indication Chan aa 
- different. ‘congressional intent, this. factor, together. with the. nature - 


of the duty, justifies the conclusion that personal action was not con- - 


| templated. Accordingly, Ble believe that ‘this authority” may. be . a 


os ee delegated. by the. Secretary to the Commissioner of. Indian ‘Affairs. so tee 


vita is suggested that: provision | be. made for.an opportunity to appeal . 


= to. the Secretary. from ine Commissioner’ S determination. 


“INTERPRETATION OF “RESEARCH OR “INVESTIGATION”. ‘WITHIN 
THE MEANIN G OF ORDER NO. 176300 
“Opinion On Reconsider ation, September 19, 1944 


Parewrs—Ruowst FOR ReconswEarionTypus OF ‘Acriviry Tse cnn: IN Re 
SEARCH OR INVESTIGATION” UNDER OxpER No. li 63—Durins OF EMPLOYER, 


An: employee is engaged in “research or ‘investiz sation, ” as ‘used in depait= 
mental Order No. 1768 of November 17; 1942, if his duties include the study | 
of principles of a subject, with a.view to increasing the field of knowledge 
or of discovering’ pr actical applications of the principles ; or if. he is | 


re assigned to the solution of a practical problem’ where known. solutions are > 


a unsatisfactory in. ‘such’ circunistances that good: craftsmanship ‘or profes- 


"i “gional competence would require. him to engage in: Bas Or: r investigation as 


at ins an. attempt to:reach an odctale solution. 


ae EN ye 
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AD engineer ‘assigned 109 ‘procure a particular’ ‘type of paiva, where none is. in — oe 
| existence: and ‘substitutes | are: ‘unsatisfactory, — is: assigned « tO: engage. aM te. 


“research or inyestigation”, within the: meaning: of Order No. 1768, 


“An invention. made pursuant to a “specific assigninént: calling, for ceeaeach, oe 7 - NEES 
. investigation, inthe, course of: research or. investigation and relevant. MO), Sore 
- the general field of. the assigned inquiry, As S assignable to the Government 


- under ‘departmental | ‘Order No. A168 


Te — Solicitor: - oe ‘a ae ew ee ee 
a My. reconsideration. co ‘boon: “requested. by the: ce. of. ie a 
re. Bureau of. Mines relative to: my opinion of. uly. 14 [58. I Dp. q 96) that. a 
ee the invention by Carl E. Baird of an excess-flow.valve was within the. =. 
ae “general | scope of Mr. Baird’s. governmental, duties. and. assignable. too or oe 
the. Government. The opinion. was: based. on two. grounds, either of. mate 
_ which would have reached the same result: (J ) that Mr. Baird’s ‘duties - re, 
a “included research. and. investigation, and. the invention arose in “the | ooo es 
~~ eourse of such research and investigation and was’ relevant. to. the ‘ 
: ~ general’ field. of 3 an inquiry: to which: he. was assigned 5 (2). that ANC. oe 
ey ee qavenuioi: was) ‘substantially: made’ and» developed on. | Government eee G 
ce _time,. with. Government: facilities and fitiancing. * oe ee a ee ee 
|. Phe: request for reconsideration 4 is accompanied by a ‘memorandum. t, eee, ee 
oe dated August 10 from Mr. Baird’s’ supervisor, C. W; ‘Seibel; con- 
ae taining further: information as to’ the’ circumstances: -surrounding . 
“..: the: making of the invention and stating the supervisor’ S. conclusion, ae 
concurred in ‘by: the Director of: the. Bureau. of Mines, that the in- 
‘vention was not. within the general. scope of Mr. Baird's duties under 7 
ee departmental Order. No: 1763: of. November LT, 1949, Bowe ae a 
~~ Mr. Seibel: states that none. of the. duties set. forth j iy “Mr. Baird’s ae) 
oe - job description involves invention. Under. the rule stated in. United oe 
_. States v.. Dubilier - Condenser. Corporation, 289. U. ‘Se 178) (1033), 2 ae 
applicable to. inventions by employees of: the Department: before. thie 
“issuance of: Order No. 1763, the fact. that: an. employee. was not as- = 
signed to invent would. have been. conclusive: of his: right to the: ims. 
:. vention: as opposed to any claim by” the Government: ‘But Order 
. No. 1763 changed that’ rule‘by making it a ‘condition of: employment. tee 
- in the: ‘Department that’s anny. invention: “be assigned. to: the’ Government, “ae 


Saf the’ employee’ s duties include, not: invention, but: research or in- 


eeu “ee PATENT RIGHTS OF ©, Boy BAIRD. een he 80 


ae : vestigation, and ‘the invention. arose. in. ‘the: course of such, research oe, - 
Oke : or investigation. and. was relevant to the general field of a an. any, : 7 on 
a to which ihe employee. was assigned. - ho a 2 
ae ge Ae is not. possible to foresee all of: ‘the: activities. hho may. a Pate 
i “etna in the. words ‘ ‘research or. investigation” since. they. will vary pee oe 
oa accordance with circumstances, but, in. order to. correct. some mis-. - 
oe conceptions: which. may. a arisen as to the poe of. the words, : , 


1 
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I shall set forth. some nee i. fee ok activities 3 Which cave pean va i - 


“a vin previous opinions to involve. research | or. investigation. 


1. If an employee’s ‘duties, either: as described ; in his job sheet or 


S assigned to him by his supervisors, include the study of principles 


Of.a subject: with the view to increasing the field of knowledge or of 


discovering practical applications: of the. prineiples, the employee 
1s engaged 1 in research or investigation. _ 7 
2, 1f an employee’ s duties, either as described. i in ie he sheet « or 


, ‘as assigned by his supervisors, involve the application of known : 
principles to. practical problems and such existing solutions as may) 


be known to the employee are unsatisfactory, and if in these‘ cir-_ | 
cumstances good craftsmanship and. professional competence require a 


& ¢e the employee to. engage. ine research or investigation In an attempt - a 7 
ia to. reach an adequate solution, : an employee: given. such an: assignment: - _ 
e. is considered. to be engaged in research or ‘investigation. Wee Pee 

| The fact: that Mr. Baird was engaged in. this second: type of re. 7 

4. search . and investigatory: ey was. | recognized, in ay; J uly. 14 “ 
: opinion. in the following words :.. ieee co ee eee, 4 


' The fact: that the words “yesearch and investigation” are not used: in. the - 


ee classification . of his duties is immaterial, if in fact his duties did include the .-. 
oe ‘solution, of engineering problems. connected. with construction. The. applicati a tan 
_’ of known engineering and physical principles to_accomplish hitherto unknown | 


ss but desir ed. results. constitutes invention, and. such work was: included. in. Mr. i 


. ‘Baird's duties at. the: time of his invention: 


In commenting on Mr. Baird’s aiaess in: his memorandum of — 


7 August, 10, Mr. Seibel makes the following statements: 


- Primar ily, Mr, ‘Baird was engaged in the sélection and purchasing of pipe, a 


i valves, and fittings for the construction. of the. various helium plants. ‘His * = 
-training and his’ familiarity. with standard pieces ‘of. equipment used in: gas.” 


oe actice were the qualifications on which the job was awarded. “AS an: example. 


of Mr. Baird’s duties, he would investigate available. standard valves best suited - 7 
to perform some specific: purpose, ‘would. make a selection and where necessary 
- would: pass judgment. on the suitability of available substitutes. ee ; 


- During the. cour se. of. selecting and’ purchasing various pieces of equipment 
which went into the construction of the. Bureau. of Mines helium | plants, Mr.. 


| Baird. was requested by. the writer -to see if he could find: a standard valve: 
: which would be suitable for installation in the 90-mile pipeline which was. 


contemplated. between Gallup and Shiprock, N. Mex. * * * A standard valve. “ 


J 


was desired which would automatically close in the-event the > pipeline should 


br eak,: and prevent loss. of all. of the helium in the pipeline. | 


- Mr. Baird made a. ‘search of standard valve eatalogs ' ‘and: reported | to. ‘the. i 


_ writer that he. was unable: to find ay gee ala valve which would: perform the Es, aed 
service required, in a ee ao eee eee : 





September 19, 1244. 


a “This ide not: bend. Mi. Baird's: assignment t to: procure: a ee ae | 
ever, -for ‘when. it was. apparent that. no standard. valve would ae ae 

ae “Mr. Seibel’s s requirements. for an. automatic valve— tae oa 

- ~ Mr: ‘Baird was instructed to procure standard valves without the. desir ed but ie 2 ie 

3 ‘unobtainable. automatic. feature. for’ ‘installation | ‘in: the: pipe line. at. regular eS 


intervals. .. It was) hoped. that if: the pipe line: should: ‘burst, these valves: could Bie. | 
be. closed. manually. and. at: least) ‘some of. the helium. prevented from escaping. aes 


oe eee | ae | “PATENT. RIGHTS OF ..E. BAIRD A ie 


“Phe. routine testing ae valves, to. ‘determine whether « or. - not. ‘they ie ; ae 
were. satisfactory. for. the desired. purpose: did: not. require: or. ‘involve 8 


- research or ‘investigation. » However, when it became apparent: that~ - 
there was no known automatic method’ for closing the pipe line and - 
ae the known: manual methods were unsatisfactory because of the loss or 
ees of large amounts of helium gas, it was incumbent upon Mr. Baird, pe 
ae “ S- an experienced. engineer: in the field of valve and ‘gas-line con- 
ae struction, to. ‘engage in ‘research: and. investigation. to. determine ae 
“-. whether he could devise a satisfactory automatic valve. ‘Tn other 
words, the existence of the unsolved problem of an. automatic. method - 
_~ .-of shutting. off the helium | pipe lines converted Mr. Baird’s appar- | 
~~ ently: routine: assignment of procuring a valve. into a'task involving = 
—.- research. and: investigation. The fact: that Mr. Seibel did not in = 
a ‘specific. words: request: Mr. Baird to invent an automatic valve. and — ee 
would have accepted the furnishing of a. ‘ess satisfactory valveas 


a performance. of Mr. Baird’s assignment did not relieve Mr. Baird | ne 


| Resa the obligation of. engaging in. research. or investigation mn. an an : : is _ 


e : ee to: bring. his. assignment to a successful conclusion. 


o --Onee it. has? been’ determined that Mr. Baird’s qanignneet Pree a 

Poa “for investigation and research, ik follows: irresistibly - that the inven- ae 

. tion arose in the course of his investigation and. research and was - > 
Ls relevant to the general field of an eee to which he was assigned. co 


| formation: Furnished: ‘by Mr. ‘Seibel does’ not pee my ‘previously 
expressed, conclusions that: the invention was made within the gen- | 
eral scope of Mr. ‘Baird’s” governmental - duties’ of research and 
oa investigation and must: be assigned to the Government... Iti is unnec- 
essary ‘to. discuss. further. the question: as to whether the invention - 


was: substantially | made or developed on Government. time, with oe 


i, Government. facilities. or financing, since the relative. rights of Mr. i 


- Baird at and the Government a are disposed of c on 1 the. grounds discussed oa ne 


es above. 


“Approved eee es : oe ae | Le ee 


Mica Ww. Samana. 
- Assistant Secretary. 


~*~ i DECISIONS oF THE DEPARTMENT or TH | INTERIOR | 188) re a y a 


"GOVERNMENT, RIGHT TO. INVENTION NOT. Y RELATED 1 70. ee 
_ EMPLOYEES’ ASSIGNMENT ae ie a = aes 
Opinion, September 20, 1945 aces oe 


Pavenrs—Derantatennan ORDER. No. 1768—-Gunenat. Score: or. “Inbaverois? Gov. oe s 


_ERNMENTAL ‘Durins—Puncrions, or. Rapio. Szction—Pusric Interns7,. 


- “The invention: of: Ha. system of sound. recor ding and yeproduetion andjor: a - ae 
ae dynamic. range control. for radio. broadcasting” by: employees of the Depart- ae. - 
_ gery Radio-Television Section did not arise in the. course. of, and was 

--- not? related to’ the’ ‘general’ field of assigned research. or investigation, be. 2 


-* Seause: the Department’s rddio studio-is operational rather than’ experi- - 


“e mental, and any. research. required of: the. employees: was. confined to:plan-. = 2 


| ae ning, designing or. altering 3 its equipment, and, studying: questions « connected Lae 
| _. with particular programs. - ac cer ee Snes eee 


“An invention. made by: ere: of. the ‘interior Department. which is: “not a 


a. ; related to vesear ch, or investigation. within. the general field of their assign- _ oe 
oe ments, on ‘their own time, without Government facilities or financing, and: oe 
- without. the aid of information not available to. the public, ‘is: not. ‘covered 


soe by departmental or der No. 1763 of. N ovember 17, 1942, requiring. all itiven--) 


tions made: by employees’ within the cee Btope: of their Y governmental ., (es 


duties: to be: assigned .. to. the Government. , 


JA showing. that an invention: may. be: ‘used by. the Government 1 is a  gaffietent’ zs i 
- showing of public. interest for a certificate to that’ effect. to. be. signed tee 2 
_ enabling the inventors to. file their. patent application without. the: ‘payment. : 


of fees under the act of March 8, 1883, as ; amended ce C. S CG. Sec, 2), 


Hanon, ‘Solicitor: a | 


There has. been. snbmitied oe my yconsideration by the Director oe ce 


— Information the report. of an invention: described as “a, system. of * 


| | ‘sound. recording and reproduction and/or. a dynamic range. control ~ a 
~ for radio broadcasting.” The inventors are stated. to. be.David Shan- . > 


: ‘non, Allen, Director, Radio- Television. Section, and: Henry. Peter — Nae 


~ Meisinger, Engineer in Charge of the Section. “Since the invention © "4 
Was, dongeivedk< on Jé anuary. 11, 1944, the relative rights. ofthe Govern 
"ment and the inventors. to ownership and control of the invention ‘a. 
must be. determined. under deparanenull Order No. Buy 68, dated. Pad 
re November 17, 1942. : 


The invention report states that while ‘walking home Grou a os a 


| are anuary 11, 1944, Mr. Allen conceived the idea of E ontting. two o simul- ee, 


ae “When: such: a S cording was: 5 played he one. » groove ave ‘carry "thie, a 


- ‘weight: of the pick-up. assembly, leaving the modulated groove. free 


i to move, without. any ‘other pressures, the. play-back needle. | When. P. | 
ee he mentioned the idea to Mr. Meisinger on J anuary 18, Mr: Meisinger- fae 
suggested the modulation of the extra. groove. with an: ‘amplitude con- 

“trol, ‘substantially 1 ee the eee idea. | ‘The other develop: ce 


fe madd “PATENT. RIGHTS OF ALLEN AND: MEISINGER ot. —- 


| Septemb er 20, eae 


ces “inents’ a uses Weoneed. stem from. these. two oneal dong’ “The 5 
“Invention. report. does not. identity the time-or the place. of the cOM= 
_versation.- between. Messrs. Allen and | Meisinger, or: indicate’ when: 40° 


e : subsequent, work. on the. invention ‘was. per formed, but. states that the ae 


Se invention was not made or: r developed. duri ing: working hours. Since: as 


| mation ee fe mmanonin dua “of: transmittal Sanna ‘the: state- , ee 
“ment, 1b must. be. assumed that. the invention. was not. ‘substantially ee 


oe “made or ‘developed on’ Government time. ‘Inasmuch: as the invention. > 
a has not been reduced to practice ‘and no ‘model has been made, the i=. 
ae vention was. not. made. or developed - through Government. finarices ar 


| ns or facilities. oN or ‘did the inventors make use of any information that 7 a 


| would not. be available to radio technicians anywhere. - 


a AS the invention was not. substantially made or developed through . aA 
oe the use. of Government. facilities. or. financing, on. Government. time,: ; 


“Ors through. the aid. of Government inform ration not. available. to the. 
| public, it is not: ‘require ‘ad to be: assigned to the. Government. under. 
Order No. 1763: ‘unless the duties of the: inventors include research or. 
investigation, or the supervision of research or investig ation, and the 
_ invention arose in the. scope of such research | or investigation. and. is” 
a relevant to the general fi field or an oy to which the inventors. were — 
assigned. or. - NE, gon Ge - Teer 2 
The only portion of Mr. “Maigingar S. ‘duties which ‘ies. any ease 
upon. this question: is a general assignment. to ‘spend 20 per cent of his - 


time on. the planning, designing, and: altering of equipment for the ~~ 


studio. “Any research or investigation which, Mr. Meisinger may have ; 


been. required to conduct. was in. connection with the offidient opera-_ sce 
tion of the. studio. ‘He was not assigned or expected to do any work — | 
‘on his own. initiative with a view to: ‘improving: ‘the. ‘techniques. of ‘2 
~ sound recording or broadcasting generally. The ideas which le COlis. 
tributed to Mr. Allen’s original conception. did not’ arise in the course 
_ of any research or investigation. to which he was assigned and wete 3.0005. 
“not: relevant to. the field of: any. of his assignments. “Therefore, inso-- ce 
_ far as Mr. Meisinger 1s. concerned, the invention is not: covered by cee 
| Order No 0. 1763, and'is not required 1 to be assigned to the Government: |. 
Ree os The scope of Mr. ‘Allen’ ’s duties is best described by. Michael. W. Lge 
ae _ Straus,” then Dir ector of ‘Information, on page 14 of the Hearings ee: 
~~: before the Subcommittee of the House Appropriations C Committee on ann 
= x the: Interior Department. Appropriation Bill for 1942: ee 


He has to make arrangements. for: the time, review the technical form. of. ee: 


one : the program, aid: in the research, and consult ‘with the seript writer who: writes ae 


ee - the. program... He.also- manages. the mechanical facilities: of the Department: of . | 
Coe’, the | Interior radio. studioit is. nota: ‘station,. merely | a studio which. can. be. 


a ee _ DECIAIONE OP. peas “— INTERIOR . eae a 


| hooked o any network—which ‘is: cused by all “agencies of Government, on a 
: service. basis.” BPs ee et pee F a ee = : 


Iti is apparent from this description that einer Siena reseiirch- a = 


i or. investigation Mr. Allen may engage in does not. relate to radio or | e 


_ sound-recording equipment, and that his duties are primarily literary _ 


; - _ and administrative. Although Mr. Straus used the word “rese arch” | 
a ie in describing. Mr. Allen’ Ss duties. with respect, to radio programs, it is “ aa 


clear from the context. that the. research involved i is directed. toward © 


o the subject matter of the programs. rather. than to the technical prob- ae 


Jems of-radio or sound engineering. _ Nor does Mr. Allen’s. supervision A 


of Mr: Meisinger’ s work of planning, designing. and. altering equip- 


ment for the studio. include the supervision of. research or investiga- _ - 


tion related to the invention In question, if, as stated above, the in- 


vention arose outside the course of Mr. “Meisinget” S assigned work... 


Mr. Allen’s job classification sheet. describes additional duties imposed 
: upon Mr. Allen by the war, such as consultation with other agencies 
- concerning radio policies and utilization of the studio, but it does not. 
change the character of.his duties, as ‘they were summarized. by Mr. ee 
Straus in 1941, so as to include general scientific research or investiga: e 
tion among them. eee 


The view that: neither Mr. Allen nor Mr. ‘Meisinger is engaged in a 


, research or investigation, or the supervision of résearch or investiga- 
_ tion, intended to improve the techniques. of sound recording or broad- 
casting generally, so as to bring. the invention within the coverage of | 
- Order No. 1763, is confirmed by a statement made by Mr. Straus on 
Soh uly. 99, 1938, upon the policies of the Radio Section, the relevant, por- 
tions ot which are as follows :. fe - 
a |e ‘The function of the Radio Section: of aie Department oe the. Thenlok 
Division of Information, shall consist of bringing together, preparing,’ inter-_ 
| preting, and disseminating through the medium of radio, useful, informational, 
and educational - material developed by the economic research, : ser vice, vand 


conservation | LOR Ams: of the: Department of the Interi ior. 
SR ache io ee a Re ee ae oe a nth? em 


8. The Radio Section. shall be responsible for. the. operation of the endo - 
studios in the Depar tment puilding and: shall develop and aid. the utilization of. 


those studios.. The facilities of these studios. and the radio section shall Des 


available. as feasible to: all government agencies desiring to. utilize them upon a Bs 


sp a ei imbur sable basis. 


co se Paes : oe re er a en ates oR ee ee ee oa 


“B The Radio: Section shall be headed by ¢ a director or acting: director. who oe a 
is: to be responsible to the Secretary. of the Interior, through. the. Director: of ee 


7 ~ Information or. otherwise for. correct ‘interpretation and. presentation. to. the ees : 


x public of. the Department's activities. . 


&. These functions are indicatory a: an Repeal ‘and: ee an 1 experi- i eae 
toe mental radio studio;. a studio 3 In which h assigned. research or nvestiga- S 
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ie aon 1S confined On the improvement of existing or available tycilitiss, ee | : 
o and not the development of an ey new paeaeee in- recording see 
ee or broadcasting. | | 


»  Sinee: neither Mr. Allen nor. Mr. tone 1S saeeced in research | 
‘or investigation relating to their invention, and the invention was not- 


“made or. developed on Government time, with Government facilities at 


- or financing or with the aid of information not available to the public, : 


the invention is not covered by departmental Order No. 17 63 and i is > 


not required. to be assigned to the Government. 


The inventors have made a: sufficient showing ‘iat the invention’ is. 


| liable to be used i in the public interest for a certificate to that effect — ee 


to be signed, in order that they may file a patent. application under ihe a 


the. act of March 3, 1883, as amended ey U. C. sec. aa without . - 
the payment of any fees. Ro. See 


. Approved: - ae - 
‘Micuazt. W. Srrava, 
Assistant Secretary. 


“FINALITY OF ADMINISTRATIVE FINDING THAT INVESTIGATION - 
OF ‘BAN CARLOS IRRIGATION PROJECT HAD BEEN COMPLETED 


- Opinion, September 28, 1944. 


. Inpian IRRIGATION: Prosors—-ADMINistadurve, -REDETERMINATION—CoMPLETION 


OF. San Cantos: IRRIGATION Investication—Rus\ UMPTION OF. '. OOLLECTION: o¥ 
CONSTRUCTION | CuancEs. 


‘Public Resolution No. 40, ‘approved. aged 5, 1989 (58 Stat. 1221), Sanneyed ra 
the order of the Secretary. of ‘the Interior of. April ‘10, 1939, made under. _ 


the act of J une 22, 1936. (49° Stat. 1808), defer ring the collection of irriga-— o 


: 2 7 tion construction charges pending the completion of an investigation of the oe 
oa San Carlos. Irrigation Pr ‘oject. The. Department, having determined” on 


-. « June orgs 1944, that the investigation had been. completed, and having or dered i oe 

as “the. resumption Of payment of construction’ charges, may. not ‘subsequently - a 

.. -reopen the investigation, and. thus in effect restore the moratorium.. The ~~ 
i applicable - statutes cannot be ‘interpreted to permit. an administrative -_ oa 


ee redetermination to be made. 


ie ‘Hanrun, Solicitor: 


» Thave before me a. ‘etter to oeriton McFarland eal ae your | 


: ([Apsistent Secretary] signature by Mr. McCaskill in which it is pro- . 
_ : posed to inform the Senator that: consideration: will be given to a 


request: made by. the officials of the San Carlos Irrigation District. : 


"to reopen’ the economic survey of the San. Carlos Irrigation. Project: a. 
_ in order'to investigate ‘ ‘certain gi aah of the situation not. adequately = 


< 7 dealt, with in the present: sae | There. are mentioned specifically : - oe : 


| 6929594852 
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in the letter: Ky filles casi dacsticn of. ‘ie: power eniees and ee a 


“discussion of possible effects upon the Pro] ect. of sa diversions ua“ . 
a from the Colorado River.” ~ | 


| On June 7, 1944, ‘however, you epee an. liidian Office letter’ > 

a ae May 24, 1944, to Mr. cs J. ecm the nese Engineer, x which _ 
| stated: oa | 

‘AS. you know, Public Resolution No. 40, 76th Gee approved. ‘August ‘5, 


1939 (53° Stat. 1221). approved the Order of. the Secretary of the Interior of. 


- April 10, 1989 made under the Act of June 22, 1986: (49 Stat. 1803)... The Order _ 
postponed - the collection of. irrigation construction charges: on the San Carlos: 


os Project . until the completion of the economics investigation of the project under | oe 


: the 1936 act. The investigation. has now been completed. It is recommended 
- by the Principal Agricultural Hconomist who was in charge of the investigation 
that the assessment and collection, of construction charges be pu cigslices 


| resumed. 


“In the. acne sentence of this letter the Pro} ect Engineer was 
instructed that “the collection of construction charges will be resumed 
this year and that payment will be expected under the Public Notice © 


and repayment contract on December 1 for the year. 1944.” The. 


District, represented by Mr. Anderson, appeared before you to’ protest 
the: ec cneon of payments on various grounds: among which were 
the contentions that the investigation had-not been completed, and 
_ that paynients could not be resumed in 1944 because an assessment 
could not be made in time under the law of Arizona. I am-advised 
that a conference was held in your office at which Senator McFarland 
and Mr. Anderson, as well as representatives of my office and the 
-- Indian Office, were present. After further conferences and extended __ 
consideration on your part, you sent “the following telegram. t to the _— 
Project Engineer: 7 , : ji 


Notify San Carlos District letter of May 24, spneoned by the Department 7 
June 7, is modified to require payment December 1, 1945. zs 


. You thus reaffirmed your determination that the’ investigation of 
‘the San Carlos Irrigation Proj ect had been completed, and modified - 


a only the time of repayment specified i in the letter to the Project Engi- | 


neer approved June 7, 1944. You were advised by me that you could © 
lawfully. direct that. repayments should begin in 1945 rather: than : 


1944 because the Department, in deferring collection of repayment = 

* -construction charges by its order of April 10, 1939, until the. investiga- bP 
_:tion could be completed, and Congress, i in approving this order, could 
_ not have intended to make it mandatory upon. you to resume the col- 

ection of the charges irrespective of the provisions of the State law 
| which were an integral. part. of the collection system: : “This. ruling a 


| 2 was in accord with the pedsoning | of the Tenth Cmca) in n the case of - 
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Board: of Couniy Comimésstionérs of Oreck. Deine v. a 180. F. 7 ae | 
-_ (2d) 663, which was to the effect that a tax exemption granted by ae 


ee ‘applicable to Indian lands by virtue of the acts of June 20, ~ 
1986 (49 Stat. 1542), and May 19, 1937 (50 Stat. 188),,. could. not nave 


~ been. intended. to take effect irrespective of the pee of State Mead 


law governing, ‘the levy and assessment of the taxes. 7 a 
“Tti is thus now. proposed to consider the reopening Dee an enna L8 


“tion which the Department twice. held had been. completed. It is true es 


that the Department i is not at this time promising to reopen. the i in- 
~ vestigation. But there would seem to: be no point in. suggesting that 


an application be made unless. a good prima. facie case at least existed _ 


for continuing | the investigation. I understand that.a good . deal of — 
~ thought has already. been devoted: j in the Indian Irrigation Service to. 


the two subjects suggested for further investigation but they: seem to.’ . 
have a rather remote bearing upon the purposes for which an investi-. | 


pation may be ordered by the Department under the act of June 22, - 
1936 (49 Stat..1803, 25 U.-S. C. sec. 889 e¢ seq.). The investigation — 
must relate to the question “whether the owners of non-Indian lands 
‘under Indian irrigation projects. * * .* are unable to pay irriga- 
tion charges * * % The power aspects of the investigation while 


| relevant, to the administration and operation of the project will for 


a long time to come fail to have any connection with the ability of 
the landowners to’ pay irrigation construction charges, for the act of — 
March 7, 1928 (45 Stat. 200, 211),-provides’ that the revenues from 
the sale of power shall be devoted— | a 


“to reimbursing the United States for ihe cost it developing such electrical power 


as that cost shall be determined by the Secretary of the Interior; second, to 
“reimbursing the United States for the cost of the San Carlos Irrigation project ; . 


—_ 


third, to payment: of operation and Maintenance charges, and the making of. 


“repairs. and improvements on said project: Provided further; That. reimburse-. 
| ments to. the United States: from power revenues ‘shall not reduce the annual 


_ payments from Jandowners. on: account of the principal sum ‘constituting the 
~ eost. of ' construction | of. the power plant. or. the pee works bila such sum. 


shall have been paid. in full: es re 


| Bo — as the possibility. of diverting water from the Colorads River - 7 
| : is ‘concerned. this, too, can-hardly be. achieved i in much less than. a _* 
- decade: ‘Tt would seem that the project: may ‘involve -an. expenditure os 


of almost a billion. dollars, and’a report on its: feasibility i is still to 5 
be made: to Congress which will have to. supply the funds.. It can. 
hardly be undertaken until. after the war,. nor can it be completed 


- in’ less: than five years. ‘Under the circumstances it will be concluded om 


that the | purpose of. reopening the investigation: is not’ to secure. more -— 
information n reflecting on. the: ability. of the San Carlos Irrigation a 
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Districé to pay construction charges but is secure.a further dctement 
of the moratorium which remains in effect, as Jong as s the investiga: | 


_. tion has not been completed. 


| However, even if it could be. detarmined on qersodable grounds . 
. that the investigation made has been inadequate, Lam of the opinion 
that the Department would be without authority to reverse its deter- 


mination that the investigation had been completed. I must confess x 


that the whole problem of the extent to which administrative deter- 
- minations may be reconsidered and modified or set’ aside is a very: 
troublesome one. It is often treated. asa problem of “administrative 
res, judicata” although it is more akin to the judicial problem of 
. vacating judgments. ‘during a term of court. The whole problem 
was hardly a subject of analysis until recent years.) 

While it is difficult to draw the line between the types of jane 
trative action. that are and are not subj ect to administrative recon-. 
sideration, it is well settled that some administrative determinations 
‘noay not be reopened. ‘While the question has been raised in a con- 
siderable number of cases in recent -years in both the State and Fed- . 
eral courts involving the independent regulatory commissions and. 
the: departments of the Government,” the cases arising in this Depart- 
ment have been confined to attempted reversals of land determina-. 
tions in connection with the issuance of patents by the General Land. 
Office,? grants of rights-of-way, or findings as to the character, loca- 
tion or boundaries of land,® or to attempts to reverse determinations 
made in connection with the enrollment. of Indians,® determina- 
tions of heirship to Indian lands,’ or other rights in allotments.? This 


_ 1rnst Freund in his work, Administrative Powers over Persons and Property (Chicago 


. 1928), notes “the relative paucity. of decisions” (p. 286).. The literature on the subject 
(as well as the case material) is, however, growing. See I’. Trowbridge von Baur, Federal 
Administrative Law, 2 vols, (Chicago, 1942), vol. 1, chap. 18; James Hart, An Introduc- . 
tion to Administrative Law (N. Y. 1940; Chap. 15); American Jurisprudence, title ‘Public | 
Administrative Law,’ vol. 49. gees, 161, 173-181: “Noble .K. Gregory, “Administrative 
Decisions. as Res Judicata,” in California Law. Review, vol, XXTX (1941) 741-53; Hrnest — 
H., Schopfiocher, “The Doctrine of Res Judicata in Administrative Law,” in Wisconsin Law — 
Review (1942), -pp. 5-42, and 198-235: Notes in Michigan: Law ne vol, . XXVIL 


—. (1929) 677-83, and Yale Law Journal, XLIX: (1940) 1250-78. 


@The cases are assembled in the literature cited in the previous ton tncte- $ 

_. 8See United States v. Stone, 69 U. 8. 525; Moore v. Robbins, 96 U. S. 5303 ' Lane: v. 
Watts, 234 U. 8. 525 ; United States v. ‘State: Investment Co., 264 U. 8. 206.” . But. the. . 
- Department may reverse itself prior to the. issuance of. final patent, | United States v. 
Kennedy, 206 Fed..47. (C..C. A. 5, 1913) 5 ; Greenameyer v. Coate, 212 U. S. 434. And it © 


_ may reverse a refusal to issue a patent. Beley v. Naphtaty, 169 U: S. 358. Moreover, the 


departmental findings. in. the issuance of a patent are- not res adjudicata in su¢h a sense - 
that they are conclusive on the courts in. subsequent litigation: in which the pater is” 
attacked, Dickson v. Luck Land Co., 242 U. S. ‘STL. . 
4 Noble v. Union River: Logging - Co., 147 U. 8.165. ae er i ee 
EB New. Orleans v. Paine, 147 U. S. 261; Michigan Land ond Dugoe: Co. v. Rust; 168 
, U. S. 589; Lane v.. Darlington, 249 U. B.. 331 5 West. ve ‘Btondaré 08. Co., 278 U. 8. 200, . 
8 See. cases cited; p. 750, infra. eS 
 tLane v, United States, 241 UG. S.. 201. 
a * Knight Y, Late, 228 1 U, ‘&. 6. 
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: tice ee in ‘pSodnt years also considered the qe in | various ‘other ek 
| connections. | While none. of the cases involve the question of re- — 


me, opening an. investigation, which’ had. been found to have been com-- 
pleted,! I am satisfied nevertheless that the existing legal authorities | 


~~ indicate. that such action could not lawfully. be taken. — While some . Vee * 
of the cases seem to regard various factors or formulas as: decisive, a 
each case really presents a separate problem of statutory. construction. 

= This seems to be the common conclusion of all the text writersand 
ks really. the inarticulate premise of all the court decisions. The: — 
statutory ban upon change or modification of administrative action — 


may be clearly expressed, or it may be left to implication. Some- 


ae times it is said additionally that an ‘administrative: action, is rever- | 


sible if it is “administrative” or “executive” rather than “quasi- 
judicial. 9 12. ‘This test is, however, valueless because of. the difficulties — 
in. distinguishing | between the two categories. Again it is said-that - 


a 7 an administrative determination may not: be reversed if :the ‘“juris- 5 
» diction” of the: administrative agency has been exhausted. 18 This, 


too, is often the statement of a conclusion rather than an adequate ) 
| rationalization of the result. - ‘This factor would seem to be better: 


ine stated, as it sometimes is s stated, in terms: of continuing function, 7 


7 8 Solicitor’ s. memorandum to the , Beoretary, dated October 3, 1936, in re. . Virginia Ores: ee 
arte Corporation, War. Minerals Claim No. 1071, pp. 50-51; Lance Greek Independent Oi 


Producers | and Royalty | Owners’. Association, Ine. - v, Argo .Oil. Corp. et. al., 57 ID. QTT 
- {petition for revocation ‘of. approval of a contract) ; ‘Solicitor’s memorandum to, the. Under 


Secretary dated May 29, 1941, in re the reconsideration of an award made. by the Depart-.. 


‘ment [57 I. D. 87] of damages due.to the Mohave and Chemehuevi Indians for lands taken 
from them by the. United States for the use of the Metropolitan Water District: of Southern 


on California, p. 10; opinion of. the. Board of Appeals, dated February 2. 1942, im re claims a _— 
-- of the Algoma,. Lamm and Forest: Lumber Companies arising. out of timber Contracts 7 - 


o7 I. D. 501. Pin 

0. 2 Tn fact, the only. case which ‘in any way involves. an irrigation district is ‘appar ently oe 
_. Wilbur v. Burley Irrigation District, 58 F. (2d) 871 (App. D.:C.).00 : 

; 1 United States v. Sherman,. 287 U. S:. 146 and. Baldwin. Vv. Milling Co. 307 U. s. 478, 


‘are ‘good examples. of cases in. which: the problem : of. administr an redetermination is. | 
. considered entirely in terms. of statutory construction. 


2 Examples of this common type. of reasoning are to be founds in District of Vela: > 


YY, Clauss, 103. U. 8. 705 ; Pearson \ v. een eo ds: =: 281 ; West v. ‘Standard. Oil a, 
278 U. S. 200. 


8 This is. ‘the ‘reason usually: given in the ina: cases holding the: issuance of a eae | 


‘to be final.’ ‘The reason stated. more practically is that a title must have a point of origin, | 
and there would be no security” in: the public land States if the paver ment: could. cancel — 
‘a patent. - 7 _ 
“U4 See, for example, Brougham v. ‘Blanton: Mfg. Co. 249 U. 8B 495, 500; West We - Standard. 
Oil Co., 278 U. S, 200, 210; ‘Witbur v. United States, ex rel. Kadrie, 281 U- S..206,. 217, 
This would not seem to. be. a conclusive. test, however. The Court of Claims has’ held. in - 


Wilder Vv. United States, 5 Ct. Cl. 468, that. an administrative officer may not: revoke. his Sy 
_ approval. of a contract, and. this, too, has been the position of this Department. - But -- 
almost invariably an administrative. officer has. continuing. duties- under public: contracts, |. 


; and. this is. particularly true in. the case ‘of: eontracts for services to Indians approved by 
‘this Department under: which the payment for the services. is made from, restricted: funds: 


. ‘Unless. there has been | a change: of position by actual. performances’ of: services, approval ° - 
should Probably have no. magic effect. Even when services nave been performed, payment aS fat 


Sa : 


750 “DECISIONS or THe DEPARTMBNT OF THs INTHRIOR (581. Dig 2 


7 for ane this j 1S vies case it; 18 lee a likely that. the legislature: intended ' _ 
that the power of the. administrative agency toact should’ be ea, 


7 exhausted by a single exercise of the power. Perhaps the most | 


important. factor i is the ‘reliance of private parties upon an adminis- ‘a 


_ trative decision, with a resulting change of position involving eco- 
nomic detriment, and this factor oe been given oe eo by. the 


courts. 15 


A frequently cited case, ‘Botha In ae decuione of the courts, and of | ie 


| this Department is Garfield v. United States ex rel, Goldsby, 30 App. 


De. 177, 183, which involved the question whether the Department — 


could remove the name of a Cherokee Indian from a tribal rol] - | 
which had. been ‘approved by the Department. In this case the. 


~ Court said: “When the judgment or discretion of an executive officer | 
has been. completely exercised in the performance of a specific. duty,. 7 
_ the act performed is beyond his review or recall, unless ‘power to 
that extent has also been conferred upon him” by. statute. (Italics - 
aaa ) This factor, which is only another form of the test of 
“continuing function, " would seem to- have some bearing upon the 
present: case although it may be. regarded only as dictum. The 
decision in the Goldsby case was affirmed by the United States Su- 
-preme Court in 211.U. S. 249 solely upon the ground that there 
had been no hearing prior to adjudication, and the substantive ques- 
tion of law involved was ultimately disposed of by the Supreme 
_. Court in another case, Lowe v. Fisher, 228 U.S. 95, which held that _ 
7 the Secretary of the Tne could reconsider his approval of the - 
enrollment because under section 2 of the act of April 26, 1906 (34 | 
Stat. 187), jurisdiction of the Secretary over the rolls was retained’ ~ 
until March 4, 1907, and the reconsideration occurred prior to that 
date. However, in neither decision did the Supreme Court criticize 
the statement of the principle laid down by the Court of Appeals . 
— of the District. of Columbia. In. Johnson v. Payne, 258 U. S..209, 
| the Supreme Court even held that the- Secretary of the Interior could 
change his mind about. the enrollment of an: Indian-of one of the. 
Five. Civilized Tribes although he had given his approval of the . 
enrollment in a letter to the Commissioner of Indian Affairs, - Ap- 


7 parently, however, the name of the Indian had not. yet been put on 
~ the official roll. The Court held, moreover, that the Secretary aan — 


Ps revoke: his ane without notice or. hearing. | 





| niight be made on’ a quantum ‘meruit basis, and “he: coutiact “eaiiceléd, The ‘contrary . ; 
rulings have probably been. influenced by. the sanctity attached to contracts in our con- oe 


stitutional ‘system. 


-16'This salutary rule was. laid down as bavi as. Tate ¥. Carney, 24 How. 357.- ke aanile oo 


of its recent application is to be. found in Wilbur Vv. Burley Irrigation Distriot, 58 EB. (24) 
Bit (App DE), de we Oy - ae 2 na! = eR 


‘ a5) ADMINISTRATIVE FINDING, SAN CARLOS PROJECT aie 


o September 28, L944 


cSéme of t the foictors to: which weight has bene given by the Me , 


. of the Supreme Court are obviously not involved in the present’ = 


situation. | Certainly there.is no basis for contending that reconsid- 

_ - eration and. reversal of the determination that the investigation. of Fae 
the San Carlos Irrigation Project had been completed will adversely aes 
affect’ the economic interests of either the irrigation district or the. 
= individual. landowners. But the public, as well as the private,’ : 
interests are to be preserved.’ 16 Congress authorized the construction 


of the irrigation. system, and made the collection ‘of. construction © - 


: : charges: mandatory. ‘True, Congress. subsequently granted amora-9 7 
- tortum - by Public Resolution No. 40, approved. August 5, 1939 (53 0 


: Stat. 1921), ut this moratorium 1s not. to be. stretched beyond. its: -~ : 


| terms, and the mandatory. duty. of collecting construction. charges |. 


- remairis except in so far as it has been suspended by the resolution. | 
It seems superficially that the Department has a continuing duty. 
to perform in collecting the construction charges annually in accord- 
ance with the statutes governing the San Carlos Irrigation Project: 
and the. repayment: contracts. This. duty undoubtedly exists: and — 
" It-is continuing in character. But this is not a duty that, has any 
"necessary connection with the determination of the status. of the 
investigation. This was a separate and specific duty which. when. 


performed restored the continuing function but which, so long.as 


it -was unperformed, suspended the continuing function. of collecting : 
construction charges. In the nature of things there was no con- 


- tinuing duty in- determining whether the investigation had been .— 


completed.. The power to. perform a. ppest me must necessarily s : 
| be exhausted by a single exercise. . 


“It: is ‘difficult to believe that co in eae the Aepait: : 


ws mental order made pursuant: to the limited authority granted’ by the — es 


- actiof June. 22, 1936 (49 Stat: 1808), which deferred the collection of — a 


~ construction. char ges until the investigation of the ability of the land- 


- owners ‘to pay had been completed, intended to grant. what might a te 
- amount to a: perpetual moratorium. ‘For, logically, this must be the — 


: : necessary’ result of holding that: the Department. might continue to - 7 


: change its mind about the question whether the investigation had been ae 


3 completed. . Necessarily reasonable men might differ widely in 
_ opinion in judging the completeness of an investigation.. There is ‘no — 


_ end to research’ and investigation; and how: long such activities willbe _ 
~-. continued must. depend. entirely on the zeal, energy, and funds of the ane, Gg 
researcher. and. ade sou oe view of. this rather notorious char- a 


16 The callie interest in. “the: reconsideration: of an administrative determination is poke 5 
stressed in West Ve Stondard Ou Co., 278: U, B. 200, _ Mate th. She 
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% acteristic of all et as it Eanould nGe ” omega that it was 


the legislative intent of Congress to delegate to the Department any- 


- thing but. a limited and circumscribed. authority, and to the bene- = 


ficiaries of the San Carlos Irrigation Project. anything but a_ 


moratorium of some measurable duration. Indeed it may perhaps - : 


_ even be argued that it was the intention of Congress to limit the. — 
* moratorium to such time as would reasonably be necessary to complete 


the investigation, and that when this time had once elapsed, the De- _ ; 
‘partment’ was bound to resume the collection. of construction charges.. 


Over five years have. already elapsed since the Department. ordered - 
the investigation and its action was confirmed by Congress. © ee 


From another point. of view, the possibility of reopening the in- 

: vestigation may present a pure problem of legislative interpretation A 
unrelated even to the. problem of ‘administrative redetermination. _ . 
me ‘The order of the Secretary, confirmed by Congress, does not say inso ~~ 


-many words that the collection of construction charges is deferred 
‘until the Secretary shall find as ‘a fact that the investigation has been 


~ completed. Conceivably, therefore, it might’ be argued that the De- we 
; partment’s determination whether the investigation had been com- - | 
- pleted was only an incident of its annual duty under the statutes re- - 
| quiring collection of construction charges to collect such charges. TG. 


| would be one consequence of this interpretation that the determina-_ 


tion of the status of the investigation would become in truth part and 


aa parcel of a continuing duty. But another. consequence would be that 
if the Department’s attempt to. collect were resisted in the courts, 

_. the courts would. have entire liberty: to determine objectively for — 
themselves whether the investigation had been completed, and the — 


a departmental determination would | not have. any conclusive effect. 4 


os This’ impossible to believe that what was done. contemplated this sort. 


of legislative, judicial and administrative anarchy. Since. the order, : 


confirmed: by Congress, was made by the Secretary, who was charged. 
with a statutory duty to collect construction charges, a finding by the: — 


Secretary was necessarily contemplated, and express language making ._ 
provision for such a determination must be regarded as superfluous. 


2 This perfectly natural and reasonable construction. would bring s some . 
. order into the administration of the irrigation project. _—< 
Tam, of course, not. insensible to the practical considerations which : 


oe hase made it seem desirable to afford the San Carlos: Irrigation Dis- 


- trict some measure of relief against the resumption of construction _ 


it payments. I understand that the Indian Irrigation Service has under 


~~ consideration a, recomniendation that in the future such payments: 


~ should be: made in proportion. to the amount of water available in a _ - 
-. given year. ro such circumstances the water 1 users are ‘naturally ate 
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Gaus to resume payments in accordance with the aye ie and | : 


their repayment. contracts, even though they can afford:to do.soat 
~ the present. time: But a change ultimately in the scheme of payment Paco 
. will require legislation by Congress, and cannot be achieved under’ 

_ existing law. It would seem desirable, perhaps, in the future in de- 


- ferring: the payment. of construction: charges pending .an investiga- — 


tion to provide. that payments shall not ‘be resumed until after a on ee 


“report has been made to Congress, and ' Congress’. has acted: ‘upon the . 


report. But the moratorium granted in the present instance was only _ a 


until the investigation should be completed. I should also inform you ~ 
that you may, of course, under the act of June 22, 1936, order another _ 
investigation, and ae payment of construction charges pending the 


investigation, but such action would Pune confirmation ae ee ee 


in order to make it effective, | 

; Finally, I must express some acube concerning thes assurances given 
that the San Carlos Irrigation. District: will pay. “voluntarily” ‘ix 
accordance with the sliding scale suggested i in the Walker Report in» 
~ the event that: legislation to authorize such payment fails. of enact- 
ment. Tam not, of course, questioning the good faith of those whoare — 
“prepared to give these assurances. But the execution of the promises 
may be practically and legally impossible: of fulfillment. ° Certainly e 
‘ifthe Irrigation District does not have the requisite funds in its 


~ treasury, it will be unable to raise them by assessment, since no 


‘assessable sum. would be legally due. If it has the money in its treas- 
ury, it may be advised that it. cannot legally make a voluntary 
payment. An irrigation: district is at least a. quasi-public corpora- 

tion, and as. such it may not have the same freedom of. action In 
handling funds that is accorded to private. corporations. gat 


I would. suggest ‘that the attached. letter be sent to ‘Senator Me- - A 
Farland, informing him that: the Department. has come. to the Te-_ 


_ gretful conclusion, that it. is” not. legally: eee to etiam the he | 
set investigation. . : | ee ge teat | : 


S ‘Y 


OHIO om COMPANY, u. D. ‘WOOLERY 
Ww. ¥. KISSINGER, YALE OIL CORP. 

Sb ee hoe : Decided, September 27, 1944 ; a io 
-Minixe Crani—Lodation: oN “LAND CLassIFIED AS ‘Coan. oe 


The mere classification: of land as coal. land does not par : a Jocation of ‘the a 5 
_ land under the mining law for nonmetallic minerals: unless in 1 fact the land Woe gn 


- possesses: value. for. coal. 


- Arthur K. Lee et al, ‘BL L. D. 119; John. MePayaen ét a, 1 i D. , 436, it Big h. 


and, applied... 


“pets i 


— 
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-Minie Cratm—Drcrararion OF NULLITY. 


“It is error to adjudge a mining claim located: on land classified as ‘coal -yoid we 
. because. of such classification without ‘giving. me ‘claimant. thereof. eae, ; 
_ opportunity . to dispute. the classification. . Se yal iene 


. Om, AND GAS | Iase—Consxict witH MINING. Ciaim: 


“Where: an oil. and gas lease is issued on land. shown by the records as “free _- 


+ from adverse claim; the issuance of. the lease is. regular. and- the Tease. 
aah prima. facie valid, notwithstanding the existence of an. asserted. mining © 

gs location for. which no application for patent has been filed, and. the burden | 

oF of proof is on the mineral. claimant to show. he has .a superior right to ‘the 
“va possession of the land and that. the’ lease ‘is consequently invalid. . 


Mintive Crarm—Prorest.. 


AL ‘mining ‘claimant of an asserted oil placer claim: who protests ‘against the 
issuance of an oil and gas lease on land classified and priced as coal. land 
{pa “and within the boundaries of petroleum reserve, to Sustain his allegations 
Of. a. superior right Will be ‘required to’ show that: the Jand possesses no 
value for coal and at the date of the. petroleum withdrawal that the claim- 
. . ants of the conflicting mining claim, in the absence. of discovery. of mineral 
te on that. date, were in diligent prosecution of. work leading to the discovery 
: of oil or gas, which work ¥ was ; continued with diligence to ) discovery. : ~ 2 


Coat, Lanp—CLassmrication. 


No. review of the insstteation of] land. as” “coal: jana: is warranted. upon cvaiies 
gations of incompleteness. or inadequacy in the examination of the Jand | 
upon” which the classification. is. founded. . : 


| “it will be presumed | in the absence of. pr oof ie the contrary that the classifi | 
; cation was based ‘upon | a | Proper and adequate, examination of the land. 


- Cuapman, Assistant Seoretary : 


On Ji anuary 1, 1942, .a 5- ~year oil and, oa seas, ,, Chisjaane 065580, was : 
issued to W. F. Kissinger, embracing lot 2, SWi4 NEY, Sec. 28, T. 58 
N., R. 100 W., 6th P. M., Wyoming: On. June 8, 1948, an assignment 
of the lease to the Yale Oil Corporation was approved. 

~The land in the above- described township was withdrawn from coal 

| entry on October 15, 1906, for examination and classification with. 
“respect to coal valued, and on March 12, 1910, the tracts above de-_ 
scribed were claasified as coal land. and priced at $35 an acre. By — 
Executive order of December 6, 1915, the area in question, together ‘A 


. with other lands, was, under andl pursuant: to the act of June 25, 1910. AF 


(36 Stat. 847), as amended by the act. of. August. 24, 1912 (37 Stat. : 

497, 43.U. S.C. secs. 141-143), and subject, to, the provisions of the — 
act of July 17, 1914 (38 Stat. 509, 30°U. S. C. secs. 121-123), ‘ ‘with: 

drawn from eee lement. sale, or. entry, and. reserved for classification 


fe and i in aid of legislation,” and placed i in Petroleum: Reserve No. 41.000 
On August:14, 1943,The Ohio Oil Company ‘and M. D. Woslery 2 


“filed a, ae against 1 the. issuance ee the. lease. The protest alleged s 
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that 6 on October 1 15, 1918, the Mack No. B Placer Mining: Claim haat 7 


“been located ‘on ‘the: NEY, Sec. 23, T. B8 N., R. 100 W., by’M. D. 
_. Woolery and seven other named persons ; that the claim was. then and — 


has been continuously since that. time and is now a valid oe 7 eo 


aD oul placer 1 mining claim; and: that— 7 A tae | | 
| Prior. to the. time of. the Petroleum Withdrawal « of December 6, 4915, the ‘said . 


< locators. through. their authorized agents. and representatives. commenced. the 


-: prosecution of. work leading. to a. discovery. of oil on: said, claim ; _ that. at. the. 


age ¥ time .of such. Withdrawal said. locators: through | said agents: were, in. ‘diligent. | 


| or gas. Seaeeere 


” prosecution of. such work and continued in diligent prosecution of such work | 
until discovery of: oi] in commercial ‘quantities resulted therefrom ; and that 
since the location of such claim the said locators ; through’ ‘their :agents,. repre- | 
sentatives and lessees haye ‘been. in. continuous . nee and. operation: os | 
the lands included in such claim. 


. The said: The. Ohio. Oil ‘Company is the nolder. of an. “oil and gas lease. froth 


| the said locators, as: Jessors, to said Company, as lessee, . .which said lease. was“ 
dated: May 21, 1917, and filed for record in: Book 111, page. 490, . Public. Records 


7 of Park County, Wyoming, : and which said lease is valid and in full force.and ~~ 


effect. . The said. locators: and: this ‘Company . have been. in:,open,. notorious, 
undisputed, peaceful and continuous. _possession: of all of the lands described. in- 
said Mack No..5. Oil. Placer Mining, Claim. since the date of the location. thereof 
and this: Company has, as aboye stated, for. many years been in “possession. -and 
operation thereof. and has produced oil ther efrom. and is Now in possession: and 
operation and is producing: oil. therefrom. ae : ny 


The undersigned, for themselves and on behalf of said: locators and. their 
successors; hereby protest. against the action of the Secretary of the Interior 
in the-issuance of said lease as casting a cloud‘upon the valid possessory rights 
--and ‘superior title of said locators; 3 and further demand that. the purported 
lease. be cancelled: in: its entirety: and the. records cleared’ of.'any: reference 
thereto ;. and further. demand that-no action be taken by the. officers: of the ~ 
Department. of. the Interior. allowing ‘or ‘permitting the.said W..F. Kissinger: or . 
his agents, successors, assigns or any other person purporting to act by, through 
~or under him by..virtue of said purported lease, or: otherwise, to. operate, enter 
-upon-or operate any. portion of the lands included in said Mack No. 5. Oil Placer © 
Mining. Claim .which, as above stated, covers: all of the dands described in: Said 
lease Cheyenne 065580. and other Jands. : 


"Response to the protest + was s filed on x behalf of Kena the oe 
which called attention to the status of the Jand as coal land and as _ 
_ part. of the petroleum reserve. In. addition, the. response. set: forth 


| purported contents of the records of The Ohio Oil: Company. relating ai 


| to the character and the time of performance of exploratory. work on” 
- the Mack No. 5 and other claims of the Mack group and to the reports ei 


of oil production. on Mack No. 5. This.data, it was maintained, dis- 


| closed that on: December. 6, 1915, the. claimants of Mack No. 5 were 
notin ‘diligent, prosecution, of work + leading: to. the e:discorery. ae ce 
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By footer of May 2 24, 1944, ie Commies of the General cand! = 
id Office, adverting to the fact, that in. the protest no mention was made - 
of the classification of the land as 5 coal land prior to the asserted : 

- location, held as follows: » | | a 


The Department held, in. the case. ot Arthur K. Lee ¢ et ail. o1 i D. 119), in - . 
‘substance, that land classified as coal and. valuable therefor is not subject to | 


- location, entry and: patent under the general mining laws of the United States. .. . 


See also Empire. Gas. and: Fuel Company - (51 L: D.. ,424), The. classification of - 
_ ‘the land as coal land ‘is prima facie evidence of its value for coal, and the land can 
being SO classified ‘when the Mack No. 5 placer mining claim ‘was located, the a 
. mining claim is invalid and is hereby declared null and void. 


The protestants have appealed: and say— ye tg es 


ae that the said decision is void and of no legal effect: whatsoever, and . 
show unto the Secretary. of the Interior as follows: - . 

That in connection with said purported decision of May: 24, 1944, ‘no notice: 
was given to The Ohio Oil Company or to M. D. Woolery and no hearing was 
had nor any opportunity afforded: to, be heard prior to the time that ‘said: pur- ~ 
ported decision of May ‘24, 1944, was- entered; that ‘the undersigned are in- 
formed and believe that no: notice and opportunity to be heard was given to 
any of the locators of Mack \#5 Oil Placer Mining Claim prior to the time that 
said purported decision of May 24, 1944, was: entered ; that such unwarranted 
‘action and’ purported decision are therefore in contravention of and a direct 
violation of the Fifth Amendment: to the Constitution of the United States; the 
Leasing Act of February 25, 1920, and the elaine and Decision ‘of the 
Department of the Interior. - 

‘That. the action of the Donareent of the Interior in deceinpehe tO ciagues 
said land as coal. land:on March 12, 1910; was void and of no force nor. effect 
_ for the reason. that there does not exist upon any part of the land covered by 

‘said Mack'#5 Oil Placer Mining Claim coal-known to be of sufficient thickness 
- .and. quality to warrant or justify classification of said land as coal land; that . 

‘no test as to heat value has been made in any examination or “re-examination 
by the United States; that upon'a part of the land covered by said claim there 
is no coal whatsoever ; that upon a part of the land covered by said claim such 


fo 


’. carbonaceous material as is in existence is at a depth too great to warrant. | 


or justify the: classification | of said land as coal land even if the’ said car- 


bonaceous material had been of the quality and thickness otherwise essential 


for coal classification. ‘The. undersigned respectfully eall attention to the full 
decision in the case of Arthur’ K. Lee et al., 51 L. D. 119, and to the decision Z 
“in the case of ‘John McFayden eb: al, 51%. D. 436, wherein it is. stated : 


| ae “While the Department. in its unreported décision of ‘June: 12, “4918, ABS 
_- American Potash: Company, cited: in Arthur K. Lee et at., supra, ‘declared. in 
ee | effect. that lands. classified. and. appr aised. as valuable coal lands. are not 
ee ‘subject, to location, application, and. patent under the general mining laws ~ 


7 on. account of nonmetallic minerals, that ruling was. modified or construed be 
2 by the decision’ in. Arthur: K.. Lee et al. so as to require that such a in. 
ce addition to being classified. as coal, should also’ possess value for coal.” | 


; Without admitting the validity. of the ‘above-mentioned’ coal ‘lassification « or 


said decision. of May 24, 1944, but expressly denying the same; the undersigned, c | 
_for themselves and « on behalf of the locators of said Mack as oul Placer Mining bea 


\ 


TORT cee “OHIO OIL. CO. v. W. F. _KISSINGHR, ee TBE 
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: Claim, and: their. successors and assigns, do. hereby one for: a ‘review of f the 
. Said ‘coal classification. as to. the. land covered by said ‘claim. . oe | 


Appellants further show to the Secretary, of the Interior. that no orice — 


- or adequate examination has: ever. been made by. representatives of. the Depart-. 
ment of the. Interior. with a view to’ determining whether or. not said lands were 


. properly classified - as coal lands; that no accurate. survey has ever been made 


to determine exactly what part of said land, if any, is underlain by coal; that” 
no accurate measurement has. ever: been. made to determine the exact thickness. 


a of the coal or carbonaceous material under any. of such: land ; ‘that no: test: has 
been made as to the. heat value of the coal or carbonaceous material under sald a 


land; that no. examination. has. been. made to. determine. the. depth. below. the - 


surface of any coal.on said land;. and further, appellants. show that such 


exariination as ‘has been heretofore made. was superficial in character and : 
did not take into account. the. great: values | involved: in oil pr oduction; that 


he since the examination of said lands for the purpose of coal ‘classification oll 


production has. been: found in the Tensleep. Sands on nearby lands, asa result 
of which discovery lands ‘covered by said. Mack ‘#5 Oil Placer Mining Claim | 
are ‘believed to have great value warranting a eareful: and. painstaking exami- . 
nation of such lands bo determine the correctness of wae “Purported _ coal. 


Ek - classification. a ear are | cee as cae, , ee 
‘The iodavaleneds for éligtaselves + and on behalf of. the locators: of. said. Mack ? 


3 #5. claim, and. their. successors and. assigns, hereby request’ that: an opportunity | 
be afforded to present: proof to: the Secretary: of the Interior as to the. non-coal 


character of the land covered by the claim and that the action of the Depart- —. ae 


ment of the Interior in _ classifying said Jand as coal land be_ vacated and 
annulled. ' ms ae Nee an 


The de one in the cases of Arthur K. a a re 51 i D. 119, md a 
John M cFayden et al. dL L. D. 436 , unquestionably hold that the mere 


classification of land. as coal land does not bar a location of the land 3 


= under the mining law for. nonmetallic minerals, unless: the land i in fact 
possesses value for coal. In the McFayden case (which incidentally | 


hi involved some of the Mack group of claims of which the pee claim a2 i. a 


- is a part), it was held that— - 


* * * ag mineral. claimant, seeking patent té a re on the basis of an 


asserted location - on account. of a nonmetallic mineral, made thereof after. da: cer . 


. classification and appraisal as valuable for coal, all else being regular, would: Pe 


| clearly be entitled, before the outright rejection of his application, to an oppor- 
tunity to, show, if. he could, that such classification was, in fact, err oneous. 


~The ‘classification’ of the. land. being therefore: only precutbedls Ee 
valid and open to challenge-by the mineral claimants, it was clearly. 
- error to declare the claim void without giving them an opportunity . 
to dispute the classification, although the protest could have been. dis- 
missed without more for the reason ‘that it did not challenge the pro- . 
priety and validity of the classification. 


‘The allegations of the protest supplemented k by the allegations ah | 


appeal in effect charge that | the oil and ‘gas lease i is a for the -_ 
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| a, that the ia was ane in a valid ieee Cader the” = 
‘mining act at the time of the issuance of the lease. ‘The mining claim- 


- ants had not: applied for. a ‘patent to their claim, and: at the time of 


. thei issuance of the lease, the tract books of the General Land Office ae 
showed. the Jand to be free from adverse claim and to be subject to 
lease.” The. i issuance of the lease was therefore regular and the lease — 


_ ois prima facie valid. The long- -established rule i 1s that the burden of o 


proof. is.on one who attacks an existing entry. or filing. (Lawrence -~ 
wae Phillips, 6L. D..140; United States v. Barbour, td..432; Pibergheim o: 
vy. Spellner, id. 483; Moss v. Quincey, 7 L. D. 373; “Willis v. Parker, 


8 L..D. 628; Tangerman et al. v. Aurora Hill Mining Co, 9 L. De 
588). “Tt is therefore incumbent upon the protestants to prove every. 
essential fact showing that they have. a superior right of possession 
to the land and that the lease:is.consequently invalid. :To sustain - 
— their allegations, the protestants will be required to show that the 

land embraced in the lease possesses: no value for coal and. that the 
classification of the land as coal land was therefore erroneous,; and 
that on December: 6, 1915, the claimants of the Mack No. 5 claim 
were in diligent: prosecution of work thereon leading to-the discovery | 


_ of oil or gas, which work was continued with diligence to discovery. - 


‘No review of the classification cof the land i is warranted because of 
any allegations of incompleteness | or inadequacy i in the examination 
_ of the land upon which the classification was founded. The methods 
for the establishment of the coal character of land ‘are not rigidly, 
prescribed by law or regulation, but are modified from time to time 
as experience may dictate (Lindley on Mines (3d ed.), sec. 496). The | 
presence of such deposits may be determined upon authenticated evi- ~ 
dence of conditions which constitute a sufficient guide to the geologist | 

or coal expert (Instructions, 34 L. D. 194). It will be présumed in 
the absence of proof to the contrary that the ea neanon was based - 


ee upon a proper and adequate.examination of the land. - 


In accordance with these views a hearing on the i issues ; bate iis | 


parties should be held, in which the Government i is to intervene, and 


- the case is remanded ‘for that purpose. and. ‘for adjudication, on. the 7 


* evidence adduced. 


‘The decision of the Commissioner i is ; modified accordingly: ae 
3 iM Modified. 


™~ 


pps oe 
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“RIGHTS. OF- WAY ( OVER ALLOTTED INDIAN LANDS 
Opinion, October 5; 19h 


RiHTs-or-Way—TsrePHone. AND ‘TELEGRAPH’ Lines—Pire. Tarwes—INDIAN Res: : 
. ‘-ERVATIONS—ALLOTIED- Lanps—Sraturory Construction. 


| Rights. -of-way. ACIOSS | allotted. Indian: lands may. be: earited to: pipeline com- - 


..panies for the erection. and maintenance of telephone and: telegraph ‘lines to. 


be used in: connection with. their. pipe-line’ business under the act. of March . 
Td, 1904 (38, Stat. 65, 25 U. Ss. Cc. sec. ELS as amended, 


e "Hanvan, Solicitor: | ih = 


Iam returning for your [Commissioner of Tae Affairs] ices 
: consideration the attached letter to the Superintendent. of the Five 
Civilized. ‘Tribes Agency: referring to the ‘memorandum brief sub- 


mitted ‘by Thomas W. Leahy, Esq., of Muskogee, Oklahoma, on. 7 


| behalf of the Sinclair Refining Company, discussing the rights of. 
pipe-line companies who- -acquited telephone and telegraph .rights- 
of-way over allotted lands of Indians of the Five Civilized Tribes 
under section 3 of the act of March 3,.1901.1 


Ido not agree with the conclusions reached in the brief, first; that | 
the Secretary should. reverse the. recent. ruling of this office that 
section. 3 of the act of March 8, 1901, authorizes the Secretary of 
the Interior to grant rights- of-way 3 in the nature of easements’ for 
general telephone and: telegraph purposes only,? and; second, that 
the acts a Fr pci! 15, 1901; - — March 4, ASL, do not. APY to 


" 231 Stat.- 1058, 1083 (25 U. S. C.. see. 319), pioridine: “That the Secretary -of the 
Interior is hereby authorized and empowered to grant a right of way, in the nature of an 
easement; for the construction, 0 operation, and maintenance of telephone and telegraph 


lines and offices’ for general telephone and telegraph business. through any Indian reserva- |. 


tion, through any lands held by an Indian | tribe or nation. in the Indian ‘Territory, through 
any lands reserved for an. Indian. agency or Indian’ ‘school, or for other. purpose in con- 
nection with the Indian service, or through any lands which have been allotted in severalty 
to: any individual Indian: ‘under any law: or treaty, but which have not. ‘been conveyed to 
the: allottee. with full power of alienation, upon the: terms and conditions herein expressed: 
_*>% ©” The compensation to ‘be' paid the tribes in their tribal capacity and the individual 
- allottees for such right: of way through .their. lands. shall be determined ‘in’ such’ manner 
as the: Secretary” of ane Interior may ‘direct, and shall: be ‘subject to ‘his final approval ; 
258 I. D. 85, supra. saa: eee eee, 
. 331 Stat. 790, as ‘amended by ‘the act of March Pe 1940 (54 Stat: 41, 43 U. S. Cc. ‘sec: 


- 959), providing: | “That the. Secretary of the Interior be, . and hereby. is, authorized and 


of empowered, under. general regulations, to be. fixed by. him, to permit the. use of rights of - 


way through the public lands, forest and. other: reservations of the United States, * am me 8 
for. telephone and telegraph. purposes, * ee by. any citizen, association, or corpora- 
tion of the United States, where it is intended by. such to exercisé the use permitted | ‘here-. 


under. or any one or more’ of the purposes herein- named < Provided, That. such permits 


bt Shall be. allowed within or through any of said parks or any forest, military, Indian, or - 


other reservation only ‘upon’ the | approval. of the chief officer of the Department: under 


whose supervision ‘such park or reservation falls: eae ‘upon: a ‘finding by: him that the. 
game is -not Bee aaa with the: poe interest : ee And Pouen deiaacs That- 


toy 
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ge the allotted inva of tie dias of the Five Civilized Tribes: How. | 

ever, in my opinion, the situation of the pipe-line companies, as dis- — 
closed by the brief, requires a more thorough ee than has been 
accorded it in the attached letter. .. : 


 T-agree. with you. that no attempt. should. ic vials at: chia time to 
— Invalidate rights-of- -way granted for the construction and mainte- 

nance of. private telephone and telegraph lines: under the now 
abandoned interpretation of section 8 of ‘the act of March 8, 1901.5 


All pipe-line companies who have, in the past,” acquired sich: tele- 
phone and telegraph line rights- of-way- should be. permitted (O22? 


maintain their telephone and telegraph lines, constructed under the : 
rights-of- -way previously granted to them, ‘so long é as they maintain, | 
_their pipe lines across allotted Indian lands. | | 


I do not agree with your conclusion that the acts of F Pere LB, 7 
1901, and March 4, 1911, are the only acts under which rights-of- 
way for telephone and telegraph. lines to be used by’ Pipe- -line. com- 
panies in connection with their pipe-line business may In the future 
be granted to such companies. | 7 


The unwillingness of the pipe- -line companies deine: business in 
Oklahoma to accept. the conclusion of this: office’ that the acts of 
February 15, 1901, and March 4, 1911, are applicable to the allotted . 
lands. of the: Indians of the Five Civilized Tribes, notwithstanding 
_ the opinion of the United States Supreme’ Court 3 in United States. v. 

Oklahoma Gas and Electric Company,’ has. Jed me to reexamine the 
practice of the Department with respect to y the eee of mente : 
of-way to pipe- -line companies. | 


any permission given by the Secretary. of the Interior under the provisions ‘of this Act. 
may be.revoked by him or his successor’ in his discretion, and shall not be held té confer 
any right, or easement, ‘or interest in, to, or over any public land, reservation, or park,” 


426 Stat. 1235, 1253 (43 U. S, C..sec, 961), providing : “That the-head. of the depart-' 
ment having jurisdiction over the lands be, and he hereby is; authorized and empowered, 
under general. regulations to be fixed by him, to grant an easement for rights. of way, 
for a period. not exceeding fifty years from the date of the issuance of such grant, over, 
across, and upon the public lands, national forests, and reservations of the United: States 
for-electrical poles and lines for the transmission and distribution of: electrical power, and 
for poles and lines for telephone and. telegraph purposes, to the: extent of twenty feet: on . 
each side of the center line of such electrical, ‘telephone and telegraph lines and poles, es 
to any: citizen, association, or corporation of the ‘United. States, where it is intended by 
such to exercise ‘the right: of way herein granted for any one or more of the purposes © 


_ herein named: Provided, That ‘such right of way shall be allowed within or through any © : 


‘national park, national forest, military, Indian, or any ‘other reséryation only upon the 
- approval of the chief officer. of the department ‘under, whose. supervision or control such~ 
reservation falls, ane upon a ee By him that the same is. not Ancompatible: with the. 
public interest : det fu ; 
Re See in this. connection the jouen of this ‘office voltae: te rights- eae across ‘the 7 
lands of the Flathead Indians, approved on January . 27; 1943, 58. I..D. 319, supra. 
6 Memorandum of: April 21, 1943, relating to the. application of the Pure Transportation 
‘Company. for a ‘telephone. line ee f-way eppartedant to an oil and gas pipe. line. 


7318 U. Se 206. 
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_ October 5, 7 94h 


: ‘Without : in any t manner r disturbing the recent: ee ot ane office : 
that section 3 of the act of March. 8, 1901, permits the granting of 
- rights-of-way for general telephone and telegraph business. only. 


“across Indian lands. ‘and that the acts of February 15, 1901, and — | : - . 
March 4, 1911, are applicable to. the allotted lands of fhe Indians — 


_ of the Five Civilized Tribes, I am of the opinion that the pipe-line- | 


| - companies, may acquire rights-of- way for telephone and telegraph — 


lines to be used in conjunction with their pipe-line business under — 
‘the act of. March 11, 1904. 8 That’ ee authorizes me Secretary of: . 
- the Interior— athe fs “tae oy 


- to grant. a. rig ght of. way in the aateine of an easement for the ‘constr uetion, opera- 


- tion, and maintenance of pipe lines. for the conveyance of Oil and gas through. 


any Indian reser vation, through any. lands held by an Indian. tribe. or nation in 
the former Indian, Territory, through any lands reserved for an Indian agency 
or Indian School, or for other purpose in connection with the Indian Service, - 
 or.through any lands which have been allotted in severalty to any individual . 

Indian under any law or treaty, but which have not been conveyed to the 


. -allottee with full power of alienation upon the terms and ‘conditions herein — 


expressed. .*. * * The compensation to be paid the tribes in their tribal 
capacity and the individual allottees for such right of way. through their lands 
shall be determined in’such manner as the Secretary of the Interior may direct, . 
and shall be subject to his final approval. * * * and nothing herein. shall 

authorize the use of such right of way except for pipe line, and then only so’ 
far as Imay be necessary for its construction, maintenance, and care: Provided, - 
That.the rights herein granted shall not extend beyond a. period of twenty. 
years: Provided further, That the Secretary of the Interior, at the expiration 
of said twenty years, may extend the: right to maintain any pipe line con- | 
‘structed: under this section for another period not to exceed twenty. years from 
the expiration of the first Tight, a auch: terins and conditions as he may 
deem broper. ea : the, af 


T am convinced that the practical construction. of this act, jamely 
| that a right-of-way | acquired by a pipe-line company. thereunder 
did not carry with it the right to erect private telephone and ‘tele- 
graph lines to be used in the maintenance and. operation of its pipe 
lines, is too narrow. and should no longer be followed. I find no. ~ 
- formal departmental ruling placing such a limited construction on 


3 : the act, nevertheless the attached file, relating to the rights-of-way 


ae “now Gael by the Sinclair: penue Company, Teveals the ee ‘ ce 


se which. has been adopted. 


Early in the year 1918, the Tiaies Pipe [ine Ennis en : | 7: 
in interest of the Singaie Refining Company, applied - for a. pipe-— 


line right- -of-way- across certain restricted lands of. Indians of the a 
oe Ciilied Tribes. - The company was - —- ie that, time aan 


s 633 Stat. 65, as ‘amended by the act of March a 1917 (39 Stat 973, 25 v. 8. c. sec, 821). 
. 692959 —48-— 53 , . . 


it the right to construct: teléphone and: telegraph lines to be used in 
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ae (hat a Sipetine righbof way andar the 1904 See dia aot carry Path a 


conjunction with its pipe lines. ‘The company thereaftér applied for. 


_ the additional right-of-way, setting forth in its application that the: ~ 


- right-of-way: “applied for ran parallel to: its requested | pipe-line right- 


_of-way and that it. was to be used. by the: pipe- -line company im con-— 
nection’ with the operation of said pipe line, as a’ private line. 
- Damages were assessed for both the pipeline and telephone and 
telegraph rights-of-way and on July 23, 1919, the Department ap- ~~ 
-. proved the application for the pipe- -line ‘Tight-of! -way under the act: . 
of March 11, 1904, and the telephone and telegraph right-of-way. 
under the act of March 3, 1901. An extension of its pipe-line right- __ 
of-way for a further period ‘of 20 Opie was: approved oy the. ae 


‘partment on March. 7, 1940.. 


~ . 


~ It'is obvious’ that Congress, ~ the aict of ‘March 11, 1904, clossty 7 


| contemplated that the rights- of- ~way authorized to be granted there- 
under should. be sufficient not only .for the pipe. lines: themselves 
but for the efficient construction, operation and maintenance thereof. 


The act in plain lariguage:authorizes the granting of rights-of-way . 
across allotted lands of: Indians not only for pipe lines but for their © 


construction, operation and maintenance.- Thus the act. is broad 
enough to permit the granting of rights- of-way for any purpose 
essential to the construction, operation and maintenance-of pipe lines. 


~The question may arise as 'to whether the use of private telephone | 


and telegraph lines i Is essential to the operation and maintenance of 
pipe lines... The answer, I think, is found in the applications which 
have in the past been made by pipe-line companies for authority to 
construct and maintain private telephone and telegraph lines to be 


used as an adjunct to their pipe-line business across the same. lands _ 


covered by their. pipe-line rights-of-way. | Certainly the: companies . 


would not. incur the expensé incident to. the acquisition of. rights-of- 


way and the erection and maintenance of-such lines if they. were 
~ not essential to the conduct of their pipe- -line business... : 
. The granting of rights-of-way for private eet and telograph | 
ie to be used in connection with the pipe lines is,.in my opinion, — 


-as.much within the spirit of ‘the statute as: the granting of rights- — 7 


: of- -way for pumping stations and tank er which 1 Is NOW ees cr 
-. under the departmental regulations.® ee aeiage: ok ga emits: 
The: construction. ‘which. I have placed on the statute is In acu ae 
with the view. "expressed, byt the. courts ; in connection with private ! 








925 CPR 256.26. : 


. ” 
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~ telephone. ree ie in: --conjunetion with the operation and mainte- hag, 28 
. nance of electric transmission Jines.2°° Sais 
_I suggest, therefore, that in the. future when pipe- Tne companies er: 


“sppty for rights-of- -way for telephone or telegraph lines to be used _ 
in connection with their pipe-line’ business across allotted Indian . 


lands included or to be included in pipe-line rights-of-way,” the -:.. 
rights-of-way for the: telephone or telegraph purposes. should be ae 


-- granted and damages. assessed. under ‘the act of March 11, 1904... 
Aside from the fact that: the act is broad enough to’ permit. the | 
| acquisition. of such rights- of-way, in my opinion the granting of | 


rights- of-way under the authority of: two. ‘separate acts when the ~ fe ite 


| _ same rights-of-way can be granted under one ace leads to une eey - 

administrative complications. 3 ) Le >. 
me i the practice which I have anggested is followed, no- question | 
will arisé as to when the telephone and’ telegraph rights‘of-way’ will 
-expire and no question. will arise as to whether the particular allotted - 
lands desired to be crossed are within or without an Indian reserva- 
tion, sitice the act of March 11, 1904, permits the crossing of any 
lands allotted ‘in ‘severalty where the allottee does: not have full’ 
power of alienation: : : : 


“Approved: | | 
Oscar i arenes : 
aed d Renee 


“ROYALTY PAYMENTS TO ‘EMPLOYEES OF THE GOVERNMENT FOR 
: USE OF THEIR PATENTS - 3 


Opinion, November 9, 1944 


Pind Ue OF Drvices. ‘PATENTED BY GOVERNMENT Watrrovens nova 
- PayMents—Act or JUNE 25,1910, as AMENDED BY AcT or JuLy. 1, 1918—__ 
PROTECTION TO Contractors—Acr OF OCTOBER. 31, 1942, " cat 
Bureaus of the Interi ior. ‘Department. are. not authorized ic pay royalties. for . | 
z the use of patented devices ‘to employees of the United States Government - 
or their assignees, or to former employees of. the Government who invented | 


or: discover ed the devices while they were employed ‘by the Government. _ 


"Specifications on Interi ior ‘Department ‘contr acts may - ‘properly ‘indlude- pr 0- S., 


visions stating that. the United States: has the right: to use: inventions pat- 
‘ented by: ‘employees: of: the United. States and that no. royalties are | to. be a 
char geable to. the United. States, for the use of. such. inventions. . 


Contractors authorized by the. Bureaus: of the Interior Department to: use - ie 


‘ae ll = inventions etn? Be nabs of. the. United States are i protected from 7 | 


10 Of:  Bibentlig et. tis vy. Washington. 1 Water. oner ‘Oo: 2657 U. Ss. 322. (3928) Washing . 


- ton Water Power Co. ae Harbaugh, 253 Fed. 681 (D. @. Idaho, 1918). 
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lability to the patentees for infringement and for payment. of royalties 7 
by the act of June 25, 1910 (36 Stat. 851), as amended ae the act of ae 1, 
1918 (40 Stat. 705, 35 U. S. C. sec. 68). / 


| 7 Hanrsn, Solicitor: 


' My views have been informally requested concerning a 1 proposed - 


oe Gireular. letter. relating to the preparation of specifications requiring 

or permitting the use of inventions patented by employees of the 

_ Bureau. of Reclamation. A review of the file indicates. that the 
e proposed letter fails to-accomplish the purposes detailed in the 


are Secretary’s memorandum of February 19, and that the difficulties” — 
: in the. way of executing those purposes cited in the August 23 


, memorandum from Acting Chief Engineer Walker R. oe: ae é 


~ more illusory than real. 
_ By the inclusion in specifications requiring Or. permitting ne use ‘i 
| of devices covered by patents held by employees of the Bureau of 
Reclamation of the statement that the United States has the right 


to the use of such devices, royalty. free, Secretary Ickes desired (1) 
to prevent the ‘accusation that employees.of the Bureau are profiting. oe 
‘from Government use of their inventions, and (2) to allow contrac- ~~ 


tors not specifically licensed to use the inventions to enter bids for ; 


contracts requiring or, permitting the use of such inventions. The — 


‘proposed circular letter achieves these purposes only. when the United | 


States has explicitly been given shop rights to a patent granted = 


4 under the act’ of March 3, 1883, as amended (35 U. S. C. sec. 45). 


On the authority of a decision rendered by the Comptroller Gen- ee 


cae eral « on November 20, 1934 (A-56442, 14 Comp. Gen..396), it would 
appear that the payment of royalties by the United States to a Fed-_ 


i eral employee or to a contractor for the benefit of a Federal employee a 


is without legal basis, and therefore that the procedure proposed. in 


| 7 the circular letter: implicitly permitting royalty payments in cases or ae 


= where the United States has not been granted shop rights” under | 
the act of March 38,1883, is not authorized. — ; 
In the decision manicned: the Bureau of Reclamation, preparing 


the plans for the Norris Dam on behalf of the Tennessee Valley | ae: ; 


fe Authority, specified the use of certain cableway towers, patented by — i. 


one Ackerman. A- letter accompanying the bid of the Virginia = 


Bridge & Iron Co. stated that the bid. included $14,000 to. cover 


patent royalties on the cableway. towers, and that the bid could be ~~ : 


reduced by that. amount if the Government would assume responsi- | 
bility for such royalties: The bid -was accepted, excluding the 


. | royalties from the contract price. Mr. Ackerman, at the time the 


_ bid was accepted, although not at the time the invitations for bids : @ 7 
"were. issued, was an n employee of the. Tennessee Valley Authority, Py 


: 763} nae ROYALTY PAYMENTS FOR USE OF PATENTS: - 165 
cate aes | | November 9, 1944 | See 


| and. ie had oe an ee of the Panama Canal ae te ‘filed : , 
his patent application for: the ‘device in question. _ In the circum- — 


= ~ stances, the question of Payments to. Mr. Ackerman was submitted to . 


: _ the. Comptroller General. 


Quoting the act of June 25, 1910 (36. Stat. 81), 2 as Sete io = 
the act of July 1, 1918 (40. Stat. 705, 85 U. S. GC. sec. 68) the Comp- ir 


a troller. General denied, Mr. Ackerman’ Ss claim: for the: royalties in . 


7 the following words: ee 


| ‘The purpose of this enncitient! is ‘dlear—to | pr ohibit recovery, ‘trom the Gov: a 
7 ernment by .an. employee. as patentee or as assignee. of a patentee, on. a claim — 


arising during such employment, or for use by the Government. of a patented : A 
. device discovered or: invented during. employment by the: Government. ce 
ee the facts are that he [Mr. Ackerman ] was employed: in the service. 


of the: Government of the United States when. he applied forthe patent, when _ 
the patent . issued, when the patented. device was employed, | when his. claim 
thereunder arose, and when his claim was made. | 

Consequently, there is no legal basis for charging public moneys with ihe 


item of $14, 000 or any part thereof as oo y on ne equipment furnished by the. ° 


contractor. [Italics supplied.) 


It will be noted that the decision is not based upon. ‘aD. anauthorized 
or tortious use of the invention, although the-statute quoted 1 in. terms 
refers only to the use of inventions ‘without permission from the. . 
owner. The principles applied are equally applicable whether-or |. 
not the use of the invention by the contractor on behalf. of: the 

_ United States is under license from the patentee. It was settled in” 
Crozier v. Krupp, 024 U. S, 290-(1912), that the act of June 25, 
1910, ‘was in effect a statute giving the United States the right of © 
eminent domain with respect to patents rather than a statute allow-- 


-. ing recovery for the tortious use of patents by the Government. 


Accordingly, in its sovereign use of a patent it is immaterial whether 
or not the Government has secured a’ license from its employee. 

- Specifications, therefore, may properly include provisions indicat- 
ing that, the United States has the right to use inventions patented 
by employees of the United States Government, and that no royalties 

are to be chargeable for the use of patents owned by any employee 


aoe the United States or the assignee of. any such employee, or for. 


: the. use OF any, device - discovered | or invented by crak ae when a 


- “2“That: iene an invention deseritied: in. and coveted by. ‘a ‘eatenk of the. ‘United : 
States shall hereafter. be used or amanufactured. by or for the United States without license 


 . of the owner thereof or lawful right: to use. or manufacture the same, such owner’s remedy < % pe 
‘shall be by suit. against the United States in the Court of Claims. for. the recovery of his; 2 

reasonable and entire compensation for such’ use and manufacture: Provided; however, 6 

ew ‘That the benefits of: this: ‘Act shall. not inure to any patentee’ who, when he makes 7 a 

~ gueh claim,- is in the employment. or: service of : the Government of. the United. States, or aaa a oe 

_. the assignee of any such patentee; nor shall this. Act: ‘apply to. any. device. discovered or oe : 


invented by such eee hes cone * the. time. of his employment or service. ae 
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| he was aan by ties Cea ee of whether he : 
is an employee at. the time of the contract. | 

“The contractor is protected from liability to the’ patentee for i in- 
| -fringement- and payment of royalties by the provision of the! act .. 


, of June 25, (1910, as amended, stating that— 


a # a whenever. an. invention. + 8 % “shall. hereafter be used: or Y manu- 
: factured by or for the United States: oe * such owner's remedy shall be by 


7 suit against the United States in the Court of. ‘Claims for the recovery of his. ae 


“reasonable and entire sompensation jor such use. and meee id Zz me 


i: Hale supplied, le 


ge aoe 


“Tred. by the, ‘act was the ele peat available to.a “patentee ie 
-Invention was. used by or on behalf. of. the Government. The fact . 
=k that this remedy 1 is not available to Government employees: does not _ 
give them any rights outside’ the. act. — es 


_ Further protection is afforded persons. forking’ on ‘contracts jrith yee ee 
: the United States. by. the act of October 31, 1942. (06 Stat. 1018, hn ae 


1014, 35. U.S. CG ‘sec. 94), which provides as follows: , 
ee ee for the purposes ‘of the Act of June 25, 1910, .as amended: (40 Stat. - 


“705, 35 Ux s. CG. 68), the use or. manufacture of an invention described in, and — 3 


- covered by a. patent of the United States by a. contractor, a subcontractor, or | 
any person, ‘firm, or corporation for the Government and with the authorization | 
-” or consent of the Governinent, ‘shall be construed as use or " manufacture for the _ 

| ‘United States. : nee 7 a te rn 


- Accordingly, I am of the. opinion ane literal { domiptianie: with “ihe: : 
: Secretary’ s February 19 memorandum. Is not only feasible but 3 is - 
. required by law. | = : . 


ssApproved ae 
“Micramn. ww. Sreavs, . 
Assistant t Secretary. 


< EXTENSION OF OIL AND GAS LEASE. PURSUANT. 70 ACTS OF DE. 


CEMBER 22, 1943, AND. SEPTEMBER 27, 1944, WHERE LEASED | 
. a ARE. PARTLY WITHIN KNOWN PRODUCING NE | 


Opinion, December - 6, ‘1MgL Senge 
Starvrony Constaverton—Acr OF re ULY 29, 1942—On AND Gas Tanase —Puer- 7 
‘ERENCE RicHtTs. | te a , 3 : ee 


"Statutory: provisions granting ees ights: to ‘oil dnd. gas: ensese, are. 
~.. eonstrued strictly. in favor of a denial of the right where a case is not clearly 
’ - within the. scope of such provision. sag | 
"SratuTORY. ConsTevction—Acr OF. J ULY 29, 1942—O1n, AND Gas Tees as E 
PARTLY. WITHIN: ‘Known. ‘PRopvorna | STRUCTURE “ON Expmarion | Date— 
_ PREFERENCE ee TO ‘New Lmase. | . 


— an EXTENSION OF OIL AND GAS LMASR = _ s a - 
Pits sad el Me oe December 6, 1944. ee 
* Seetion 1: of ‘the - wet. of. July 29, 1942: (56 Stat. 726, 30° U. ‘S. a ‘sec. 26D), 


grants: a preference. right. to a new lease only. with. respect to that portion . 


2 of the lands which is outside a known nnn structure on. the date of - 
| the expiration of the lease. : 


“= ‘Srarorony, OdustRuctiIon—Act OF JULY ‘29, 4942, AS Ascoramn “ DEORMREE. 29, aa 


1943, ‘AND. SEPTEMBER 27, ‘1944-—On, AND Gas Lzase—Lanps PARTLY WITHIN 


Known: Propucine STRUCTURE ‘ON ExPIRATION Date—ErFect OF. Fat.une TOO. 


. APPLY FOR- Nuw LEAsE or LANDS OUTSIDE. STRUCTURE. 


Tf no application. for a new lease is made with respect. to. that: part of thie 7 | 


. leased. lands which is outside of-a: known. producing structure : within. 90. 


cee a days. prior ‘to the expiration. date: ofa. 5-year. lease; the lease on. ‘such - OF nS | 


portion, if nonproductive, is terminated-at the end of the 5-year period. - 


‘SraruroRy ConstRuctIon—ActT Or JULY. 29, 1942, AS AMENDiD- DECEMBER. 22, 


1948, anp Sepremper 27, 1944—Om. ann Gas LEASE—LANDS PARTLY WITHIN . 
-Kyown PRODUCING STRUCTURE. ON EXPIRATION DaTe—EXTENSION OF Luasu. 


A. lease of lands. which are. partly ‘within a. known’ producing oil. and gas 7 
structure on. the date of the expiration of the lease is not extended in its. 
- entirety” under the act of December 22, 1948 (57 Stat. 608, 30 U. S.C. 
eee sec. 226b), ‘and the act of. September 27, 1944 (58 Stat. 755); even though 
the lessee has paid rental-for.the extended period on the entire lease at 


the rate of $1 per-acre.: Only that part of’ the lands which is. within a-— 


_ . known producing structure, on the date of the expiration of the lease is” 
a automatically - extended by. virtue. -of the ‘provisions of those. acts.. 


nee Snarvrony CoNSTRUCTION—AMBIGUOUS - Srarorory’ Laxovade—Remoseponve 3 
_ APPLICATION or CONSTRUCTION. bo ee’ 


-The Department’s : construction. of. ambiguous: statutory: nme daige which, on. 
~ its face, is reasonably susceptible of a contrary. interpretation will not be . 
_ given retrospective Ppplienon where ee application. would cause hard- _ 
| = . ‘ship. and inequity. : : 


: omnes Consravérny--Acr- OF: jes: 29, 1942, AS; pAAEND ED: DECEMBER 22, eet 


1948, ann SeptemsBer 27, 1944—On, anp Gas Leasr—Propucine STRUCTURE 
NOT CLEARLY. DEFINED OR REDEFINED IN PERIOD FOR FILING PREFERENCE Least 
“AppridaTIon—Prorwcrion, OF Lassner’ Ss ‘RIGHT TO " PRUFERENCE ‘Lmase AND ; 
EXTENSION OF ‘Lease. : | Ree has ; 


os : ig lessee of: an oil or gas Hien who ds “ahcertain ‘whether ai or ‘any portion. 


a fogs ‘the ‘lands covered by his lease: will fall within’ the known: geologic | - - 
‘: structure: of a producing ‘oil: or. gas field on the date of the-expiration of 


se: “ ‘the lease, and is consequently uncertain, whether to apply for.a new lease — 
Pras under the. act of. July 29,1942 (56 Stat. 726), or to. pay ‘rental. in order 


to obtain an extension of his’ lease under the acts of December 22, 19438 oe 


ae Os Stat. 608), and September 27, 1944 (58. Stat. 755), with respect to 
- the land. in question, may, in order to protect his rights, aes as eeu <4 
a. the: ‘land in sus fell within the Scope of both eo ? 


‘ 


; Haner,, Ss olicitor : 


4 
a Pe 


| Vemmaieinnee of ‘the General Land Office has. submitted the ‘question | 
oo whether a an oil and gas lease which 3 1s partly within a known prodiic-: 7 


Ina memorandum dated. October 26 (Las Graces. ‘(est s785-1.), ‘ha: - 
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: s ing s structure aid enn — expired may ai ee aS s extended . 
in its entirety under the act: of December 22, 1948: (57 Stat. 608, 30° ~~ 


UL S. Cy see. 226b), and the act of September O7, 1944 (58 Stat. 


755), if the lessee. did not file a preference right application for a- 


new lease for the portion outside the known producing structure . 


prior to the termination of the original lease, but has ‘paid. rental — : 


for the extended. period on the entire lease at the rate of $1 per acre. . 


‘Section 1 of the act of July § 29, 1942 — er 726, 30 U. 8. i ars 


see. 226b), is as follows: — 
That upon the expiration of the. five-year term. of any. concoct oll 


and gas lease ‘issued pursuant to. the provisions of the Act of August 21, 1935 7 . 
(49 Stat. (674), amending the Act: of February 25, 1920, and: maintained. in 


accordance with the applicable - statutory requirements | and regulations, the. 
- record title holder. Shall be entitled to a preference right over others ‘toa. new - 


lease for. the same land pursuant to the provisions-of section 17. of the Act 

of February 25, 1920, as amended, and under such rules and regulations as 
. are then. in force, if he shall file an application therefor within ninety. days | 

‘prior to the date of the expiration of the lease. - The preference right herein sia 


| granted. shall. not - apply to lands which on the date of the expiration - of: a 
: : lease are within: the known. geologic structure of a. producing oil or gas field. : 


The act. of 1948. added. the. following sentence to that section: ~ 


‘The term of any five-year lease expiring prior to December (Ol, 1944, main- © 


. tained in accordance with the: applicable statutory requirements and regulations cae 


: _ and. for. which no preference right to a new Jease. is. granted ae this Section; is : _ 
: hereby extended to December 31, 1944, . 


The act of 1944 amended the. last sentence of the: 1942 act, badd : 


ay in 1943, to read as: follows: 


& The term of any five-year lease. expiring prior to passer 31, 1945, a . 
‘tained in accordance with the applicable statutory requirements | and regulations ng 
and for. which no: preference right to a new lease is | aia by this section, ig 


> hereby extended to. December 31, 1945. 


= Inasmuch as the provisions of the 1943 onal: 1944 acts snd a meer 
term of “any 5-year lease * * * for which no preference right to 


a new lease is granted by” section. 1 of the 1942 act, a resolution | a 


of the question: posed requires an interpretation of section Lof the 


4949 act to ascertain whether the. phrase “lands = ‘ within oe 


~ the known: geologic structure of a producing oil or gas field” in — 


the second sentence means (1) “a lease all of whose lands are within. 


‘a known producing structure and only such a lease,” or (2) “a lease — 


a any-part of whose lands are within a. Jnown., producing structure,” ae 
or (8) “such part of the lands embraced in a. lease as. is within a 


known producing structure.” The. first and second constructions : * 


= would treat: all of the lands subject toa lease. as an indivisible unit 2 
» to which a preference right to a new lease is applicable entirely Gace oe 


not. at all. The third construction would consider: the lands subject | 
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Bose” as an entity table. into peeceus and ould serait. a 


| ale oer right only with respect to that portion which is outside iy 
a known producing structure on the date the lease expired. | 


_. Under the first interpretation, | a preference right to a new a 
lease would be granted with respect’ to all of the lands subject to - 
the old lease, even though part. of such lands is within a known 


- producing structure on the expiration date of the old lease, the ex-* 


_ tension provisions of the 1943 and 1944 acts would be inapplicable — -_ 
to the entire leasehold; and the whole lease would terminate at the 


end of the 5-year. period. 1 Under the second interpretation, a prefer- 


ence right to a new lease would be denied with respect to all of the — | 


lands subj: ect to the old lease merely . because a portion of such lands 


is within a known producing structure on the. date of expiration. of . | 


: the lease and; by virtue of the 1943 and 1944 acts, the term of the 7 
entire leasehold would be. automatically | extended to December 31, 


- 1944, and December 31, 1945, respectively. Under the third con- _ ; 
~ struction, a preference right to a new lease would be granted only 
with respect to such part of the lands embraced by the old lease ~ 


as is outside a-known producing structure on the expiration date 


- of the lease, a preference right would be denied. as to that portion — 
7 which i is within a known producing structure on that date, and the | 


1943 and 1944 acts. would extend the old lease ony with Tespect, to | 


| ps latter portion. 


~» IT. Although. the statutory Ce is, nee entirely eal 7 
I am of the opinion that a literal interpretation of the statute and — 


‘what appears to be established congressional and. departmental policy - 


with respect to’ the granting of preference rights to oil and gas leases 


compel the adoption of the third construction. eee I nave rar 


| concluded that— ~ | 3 
(1): Section 1 of. the. act - aa “July 29, 1942 (56. Stat. 726, 30 U s. C. sae | 
226b), - grants a preference right to a new. lease only with respect: to. that 
| portion. of the Jands which. is outside a known producing. structure on the. date. 
uf the expiration of. the: Jease. ee 
i BY If no. application for a preference right is mnde: with respect to ‘such 
portion prior to the expiration of the lease; the lease on such portion, if non- _ 
2 productive 3 is terminated at. ‘the, end of the Syear ‘period. a 


1Tt will be assured in “this niemorandum that none of the lands subject to a aicuae . 


| ~ produce oil or gas in paying quantities. If: the lands are productive, the lease continues 
“beyond ‘the 5-year period by virtue of the basic leasing statute (section. 17, act of February ae 


25, 1920, as amended by the act of August 21, 1935, 41 Stat. 443, 49 Stat. 676, 30 U. S.C. 


: | Bee. 226), which provides : “Leases. issued after August 21, 1985 under this séction shall ~ 
be. for. a period. of five. years. and so long thereafter as oil or gas is produced in paying. 
‘ quantities when the lands to. be leased are not within any known geological structure of 


a producing oil or. gas field, aa on $99 


It will also: be: assumed that the lessee nae failed to file a pretecuce right application sie 
ae for a new jease with respect ‘to any of the lands neuer’ to the leakes : 
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. (3) A Tease of lands which are res within a anéwa Seodtene ‘oil and | 
- gas: structure on: the. date of. the expiration: of the léease is not. extended in: - 
“its entirety under the act of Deceniber 22, 1943.-(57 Stat. 608, 80 U.S. C.. 
sec. 226b), and. the act of September ye 1944 (58 Stat. 755), even. though the . 
lessee. has paid rental for the extended period on the entire lease at the rate 

: of $1 per acre, Only that part of the lands which : is within a known producing 
structure on the date: of the expiration of ‘the lease is. + automatically extended 
by virtue OF . the. provisions of those acts, ° =. ae ion py nee 


‘The first sentence of ‘section ay of the 1942 act erants a preference 
right to the record titleholder of an. expiring 5-year noncompetitive 


oul and gas lease over others to a new lease “for the same Jand” if a 
an. application for a new lease is filed within 90° days: prior to the _ 


date of the expiration of the lease. . Considered alone, this provision’ 
may be construed to grant a holder of a 5-year lease a preference 


7 right to a new lease on all of the land subject to the 5-year lease, 


7 regardless of whether any part of it is, on the date of the expiration’ - 
~ of the lease, within a known producing structure. But the Provision . 
. ‘is qualified by the next sentence which provides that— cree 


“The preference right. herein granted shall not apply to lands which on. ‘the 
date of the expiration of a lease are > within the | known zeologle structure ot 7 


“a a producing oil or: gas field. 


‘The preference right j 1s fe. inapplicable to “lands” subject to. : 
a, lease rather than to the “lease” itself. Thus, it would. appear that 
the new lease to which a, preference right is granted is to cover “the. 
same land” as the old lease except to the extent that such. “lands” 


| are within. the known producing structure on the date of the expira-_ 


tion of the old lease. : ‘With. respect, to the latter lands, no: preference 
a right. is granted. A literal construction of the section, therefore, . 
points: to the. conclusion that, in ‘determining whether a preference | | 
‘right to a new lease is granted, the land subject to the old. Jease i is to. 
be considered not as.an indivisible unit, but rather. as consisting of 
| two severable pareels—one within and’ the” age without : a known” 


| 2 Inasmuch as the preference right under . the 1942 act is made inapplicable to. “lands” hae 
subject to ‘a lease rather than to the “lease’’ itself, the Department's “opinion (56.1. D. 
« ATA, 195) that:an oil-and. gas lease is an indivisible ‘unit. for the purpose of ‘a. statutory. 
provision (section 39, ‘Mineral Leasing Act of February 25, 1920, 41. Stat. 437, as amended. 


by act of: February 9, 1933, AT Stat. 798), suspending acreage rental during a period of 


suspended operations “under. any - * * tease”? is inapposite. | 
Section 39 of the Mineral Leasing a considered in that opinion, provided as. follows : ao 
“In the event the Secretary. of the Interior * *.-* shall direct or shall assent to. the. 


* suspension of. operations, * ok under any lease granted under. the: terms of this’ Act, 


: “any. ‘payment . of acreage . rental prescribed by such . lease likewise shall. be suspended 
en a Ae 
‘The Department construed. that provision as ‘having. “reference only to ‘the suspension . 

of ‘operations or. production. ou the. lease. as a “whole,” | and, accordingly,. determined that 
relief from the payment of rental might not: -be permitted under: that: section for.a Ron-. | 
- producing portion of such a lease while production continued on another Porson or ‘tor a 

. Portion of leased acreage which | was: not included. in a “unit plan, TS a, ee 
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. producing atiucture’ on. the date of the expiration ‘of the old Tease. 
Thus, a preference right to a new. lease. cannot be. denied with Tespect 


to all of the. lands embraced within a lease merely because part. of 
‘such lands, on the expiration date of the lease, 3 is within a known 


producing structure. Nor in such a case is a preference right toa 


new lease granted with respect to all of the lands subject to the lease ; ; 
_ it is denied to that part which i 1S within a » known producing structure : 
when the lease expires. . | i ae 
‘This interpretation is consistent with the policy. of the Dejedinang - 
to construe provisions granting a preference right to oil and- gas — 
leases strictly in favor of a denial of the right. where a case is not 
clearly within the scope of such a provision (see John. F. Richardson: 
and Charles F. Gonsaul, 56 I. D. 354, 357-358 (1938) 3 George a 
Vournas, 56 I. D. 390 (1988) ). That policy effectuates the congres- 
. sional philosophy revealed in the basic leasing act. (act of February : 
25, 1920, as amended by the act of August 21, 1935, 41 ‘Stat. 437, _ 
49 Stat. 674, 30 U.S. ©. see. 226). of requiring ‘competitive bidding 
— for oil. and gas leases in order to afford the Government an oppor- 
~ tunity of obtaining a larger consideration for such leases, except: 
where | it 1 Is pocaned once otherwise and a case 1s manifestly within 


8In tlie: : Richardson case, ‘the Sacrotuey affirmed: the denial of ‘applications fon Teases 
without competitive bidding filed under the. following section. of the leasing act, pursuant 
to which the original | 5-year. noncompetitive . leases involved in the instant. case were 
issued (act of RCDRIAry 25, 1920, as amended by t the act of ‘Angust 21, 1935, AL Stat. 487, 
49 Stat. 674): 


| “ATL lands -gabiect to. ‘disposition mndan this. Act: witch are known or believed. to ~ 
| eontain oil or gas deposits, except as herein. otherwise provided, may be leased by the 
Secretary of the Interior * * * to the highest nespousirlS qualified bidder by com-— 
: petitive bidding. under general regulations... ors ‘That .the person first making - 
as application for the lease of any lands: not, vee any known geologic structure of a. 


‘ producing oil or gas field whois qualified to hold a lease under’this Act -* *€ °# ° ghall 


. be aes i a: preference right over others to a lease of ape: lands without. competitive ve | 
: bidding . as , | 3 


Applicants contended ‘that they were entitled: to a pret rcitee right 1 without competitive 
bidding because. the lands were not within a known geologic structure of a- ‘producing oil 


ne or gas field. In overruling this contention, the. Secretary, said : 


SIE is manifestly in the public interest. that as a general rule oil eases of. public 
lands be granted by competitive bidding rather ‘than. to the:. first applicant. - - The con- 
sideration received by the. Government is. greater and the possibility. of favoritism and 
collusion is minimized. - The broad authority .granted to the Secretary. at the. outset -- 


of section 17: incorporates that general rule. * * * The only exception pM A is - oe 
in that portion of section 17 which provides. that | ‘a preference right over others to’ a 


lease without: competitive bidding’ shall be granted to ‘the person first making .applica- 


| _ tion for the lease of any lands not within any known geologic structure: of a producing . - 


: oil or: gas field. ve Congress has formulated :the general policy. that: competition. and the 


greater public benefit ‘are to be preferred. * * -* J think that the finding that lands' 


:. attempted to, be leased without competition . are outside:a known. structure should be 
, based upon clear: and. convincing evidente: The. finding - ‘should not. be. eae in wus: 
. face of substantial. doubt. . . 

“Tn this case, there is. no such clear. and | convincing | evidence. and ‘there as substantial 
“doubt. BOG eg et a! cae Re oe : a aR ; se Tea 


—_ 


certo. 2 DECISIONS oF THE DEPARTMENT OF THE INTERIOR “(681 D. 


. such an eon aL se FR. Boiaion aa Charles F. Consaul,, 


; supra). It cannot be gainsaid that the provision of. the 1942 ia 
-. which makes a preference right inapplicable to. “lands” within a 


known producing © structure. on the date of expiration of a lease 
- creates considerable doubt: that the act grants a preference right — 
to a new lease of lands. which are within ‘a known producing struc- 

ture on such. expiration. date merely because, on that date, other 
Jands embraced i in the lease are outside of such structure. Accord- 
ingly, in the light of the Department’s rule of construction in prefer- 
ence right cases, there would seem to be little, if any, justification for 
_ adopting an interpretation which would grant a preference right 
to and dispense with. competitive. bidding for a, new lease of all of 
the lands subject to the old lease, including.such of the lands as — 
are within the boundaries of a producing structure when that lease 
expires. | 


-The adoption of re on Sciseraetionahat the jes right | 


a ni is applicable. to the entire leasehold even if part of the lands is 
oe within a known. producing structure on the expiration date of the 


lease—would constitute a departure from what appears to be the 
consistent policy of Congress, disclosed in section 17 of the basic 


leasing act of February 25, 1920, as amended by the act of August 


21, 1935 (41 Stat. 443, 49 Stat. 676, 30 U. S. C. sec. 226), of limiting - 
7 the granting of ‘penne rights to leases of Jands not within a — 
known producing structure and. requiring competitive bidding with — 


respect to all leases of lands within such structure,* thereby permit- — 


ting the Government to receive a higher‘price for leases of the latter © 
lands (John F. Richardson and Charles F. Consaul, 56 I. D. 354, 357, 
43 CFR sec. 192.21, as amended, 8 F. R. 14624" (October 25, 1943)).. 


. “And it appears that Congress. intended. to continue this policy when — 
it enacted the 1942 statute. Thus, in its report to Congress on the: — 
1944 amendment to the 1942 act, which was incorporated in and 


| adopted by the Senate report on the amendment: (8. ee 1085, 4 8th 
Cong., 2d sess.) , the Department said: . | 


This. ‘bill, if enacted, would further amend section 1 of the act of J uly 22, 
1942 (56 Stat. 726), as amended December 22, 1943. (57 Stat. 608, 30-U. S.C. 
see. 226b), so. as to extend the life of any 5-year lease expiring on or before 


_ .#Thus, the leases to which the provisions of section 1.of the 1942 act are specifically 
Made applicable are leases awarded under -section 17 of the 1920 act, as amended by the — 
_ .1935 act, which were noncompetitive merely because they embraced lands: not within any . 
known geologic. structure of.a producing oil or gas field. Section 17 (act: of February 
25, 1920, as amended by the act of August 21, 1935, 41 Stat. 443, 49 Stat. 676), provides : 
ce) * That. the person first. making application for the lease of any lands not within 
any known geologic structure. of a producing oil or gas ‘fleld who is qualified to hold a 


lease under this Act * * . *. shall be entitled to'a preference right over others ‘to a 


lease of such lands without competitive bidding * * *,” ' Citalies peupere’: ) 
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_ December 6, 1944 


se : December 31, 1945, for’ whieh 1 no Preference right to a new Tease is granted oe 
ee ~by that section. * , | 


a ee bee ae “o oe = * ee “oe a 


“The bill applies to any noncompetitive lease. igsued. in accordance with section re 


47 of the act of February 25, 1920 (41 Stat. 487, 443), as amended August 21, _ 


1935 (49 Stat. 674, 30 U. S.C. sec. 226), for lands not then within the known - i 


ween. geologic structure of a producing oil. or gas: field. which have since’ been. included a oF 


vt - within, such a field. by reason. of a discovery. of oil or gas outside of the area. pee 


; _covere ed by the lease. In. the absence. of: the extension which: this Dill. would 


 -grant, the lands within such leases, upon their big elaine would become sub- — <> 


| | fect to lease ‘by competitive bidding. 


| There. is a: strong tikelihood that cash. bonuses would be. ‘obtained: af theee 
me lands were. offered Lor lease under Such: conditions. [talies supplied. y 


‘This expression of the Department's understanding of. the effect of 
the 1942 act, acquiesced i in and adopted by Congress, would appear 
to dissipate any doubt. that the congressional purpose in denying a 
preference right. with respect: to lands within a known. producing 

. structure was to. require that a lease of such lands. be awarded to 
the highest: bidder at a ‘competitive sale. Resort to such subsequent 
construction. of a statute is, of course, an appropriate. Imeans of 
ascertaining the. legislative intent. Great Northern Ry. v. United 
States, 315 U. S. 262, 277 (1942) ; ‘Domarek v. Bates Motor Transport 


Lines, 98 F. (2d) 522, 525 (C. GC. A. 7, 1937). A construction that — | 


the 1942 act grants a preference right to a new lease on lands within - 
a known producing structure merely because they are part of a lease © 
‘which, on its expiration date, also embraces lands that are outside of | 
—such a structure would not coro a this paler congressional ae 
policy. | 


- Again, the Aiea of the second interpretatior—-that ie lac! 


a ence: right. is’ inapplicable to an entire leasehold if any part of. the — 
~~ lands are within -a known producing. structure on the expiration date 
of the lease—would lead to a patently i incongruous result. For, under eg es 
that: interpretation, if only. an infinitesimal part. of the lands. dee? 2 


within. a producing structure on the date of the expiration of the 


~ lease, the preference right. would be applicable to none of the lands, — ee 


: . even though Congress... clearly intended. that. it be applicable = ee. 


| “lands” other than those “within a known > ee ee a structure” 


< the date of the expiration of the lease. A. construction which a - 


create such an inconsistency between the. provisions of a statuteand 
 -would produce such an absurd result should be avoided.. Cf. Fleisch- ge ie aie 
mann Co. v. United States, 270 U:.S. 349, 860 (19296); Haggar v. + 
‘Helwering,; 308 U. S. 889, 394. (1940) ; United. States v.. American ma 


pata A ilciaieh ee Ine. et al., 310 U.S. ae 543 Sousa ee ie 
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Nor is there re in'any of the's seatiiies involved herein which an 
| would warrant a construction that a lease of lands outside of a known 
_° producing structure is extended by virtue of the 1943 and 1944-acts. 
. merely because a lessee, who has failed to file a. preference. right 


. application. for a new lease for such lands. pursuant to section 1-of - | 


the. 1942 act, has paid rental at the rate of $1 per acre on the entire 
leasehold for a period. beyond the expiration date of the lease. 


te However, it appears ‘from the memorandum of the. Commis- _ _ 


- _ sioner of. the Land Office and his proposed decision in. the Las Cruces | 


028785 “N” case, which he has submitted for the approval of the 


aan - Secretary, that the application of the foregoing interpretation to 


leases which have already:expired would result in hardship to a 
lessee who, seemingly, has construed ‘the lease extension act of 1943 —— 
as automatically extending the period of his entire leasehold despite 


the fact that part’ of the: alands covered by the lease is outside ofa 
-. known’ producing structure on the expiration date of the lease, and, — 
| accordingly, has neglected to file an application for a preference right. °- * 


to a new pase) in accordance with section I of the 1942 act 1 m sufficient 9 F 
| Thus, several lessees have contiined to pay rentals at fie rate of | 
$1 per acre on ‘all of the land subject to their leases beyond the termi- - 


~~ nation date of the lease ahd others have assigned. their leases and a 


have entered into operating agreements under the apparent assump- 


7 tion that the whole of the leases was extended by the 1943 amendment. 
* Inasmuch.as the language of the 1942 and 1948 acts is not entirely. 


| ” free from ambiguity and the construction apparently placed upon 
it by such lessees is not wholly unreasonable, I am ‘inclined to agree 


oo seve the Commissioner’s view, expressed in the Las Cruces decision, 


that, in order to avoid hardship and inequity, the interpretation 


adopted by the Department should be given prospective: application 


—. only and should not be applied to a lease, such as that in the Las. ‘ead te 


Cruces case, whose 5-year term has already expired. Such a lease. i. 


- should be treated as if extended, in accordance with the 1943 act, ~ 
as amended by the act of September QT, 1944 (58 Stat. 7 55), to De- 


aS ‘eember 81, 1945. Accordingly, I recommend that you approve the on 
decision of the Land Office in the Las Cruces case, subject to the roe 
modification that the lease there under consideration be deemed . 


ae extended to December 31,1945, rather’ than. to December Bl, “1944, > - 


on by your approval of this metnorandum.: 


I recommend, further, that the regulations be aie to “Nefloct: 7 


the. interpretation ‘adopted herein and to advise lessees of unexpired aa 
leases that, if they desire a renewal of their 5-year leases on that 
_.-part of the leased lands which is outside of a known producing. struc- 


cc) eae owe "EXTENSION or oil AND Gas LEASE 7 = Pee, 15. 
- | ee ti a | : | December 6, as a - - : 
= ture, fee must aie ee for. a new -Jease. ‘of Backs incase in 
"accordance with section 1 of the act of J uly. 29, 1942..(56 Stat. 726,380 
U.S. C./sec. 226b). I. suggest that 43° Cee. 198. lid and 192. lide. be | 
amended. to read as follows: ae £256. | 


- See. 192. 144. ’ Preference right of lessee to a new: lease. . ee o section 7 
.1 of.the Act of July 29, 1942 (56. Stat.. 726), upon. the expiration | of. the five-. . 


_ . year -term. of any. noncompetitive oil and gas lease: issued. fora period. ‘of. five .- 


: years. and maintained. in. good _ ‘standing under the law .and: the. applicable 
. regulations, the record. title holder. has a. preference right over. others to.a- 


@ _hew lease. for. the same land. pursuant. to the provisions of section 17 of the — . 
|. Aet of: February 20; 1920, as amended . (49. Stat. . 674, 30. U. 8. GC. 226),.and . 


_ under such rules. and. reg ulations as are then in. force, to. the extent that such : 


land is.outside .of a ‘known geologic structure of a producing oil or gas field 


| on the: date of the expiration of the lease, . provided. he files an application oO oo 


venererOl within. 90. days prior. to wag date of, the expiration. of the lease. 


| expiration “of ‘the. lease’ and. endin on the date. ‘of expiration, ‘submit. an 
application under oath in. accordance with the. regulations | (43. CFR. 192, 23 5 


Par. 10, Cire. 1886). accompanied by a proper filing fee (43. CFR 191. Bo) and. 


- the first year’s rental, which. is at the Tate. of 50. cents per. acre :or. fraction 
. thereof: (See. 32, aL Stat. 450, 30 U. S. G. 189 ; Sec. 1, 56 Stat. 728, 80. v. $8.0...) 

26D). ae Mes i 
|... See. -192:14e. Hatension of floe-jeur leases. ‘The Act of Degemiber 22, 1948 i 
AST. Stat. 608), extends to’ December 31,. 1944, the. term Of . ‘any. five-year . lease 


a - expiring prior to,that: date, maintained in accordance with the applicable statu- 3 


: - _tory requir ements: and. regulations, to the extent that it embraces lands which 
on. the date of the expiration of the lease are within. a. known geologic structure 
Sof a: producing oil or gas. ‘field. The’ “Act of * September PA 1944" (Public Law. 


_ 442, 78th Congress), [58 Stat. 755] extends to December 81, 1945,°the term of 
any such lease expiring ‘prior. _to December 31, 1945, on the same conditions. 

‘Inasmuch as the law requires that rentals must be paid annually in advance, 2 
no lease. will be considered as extended under the provisions of the: Acts until 
rentals are paid. to the end. of the extension period. and: compliance: has been 


made with all other statutory requirements and. regulations. (See. 32, 41 Stat. ; ae 


450,. 80. U: 8. O. 189; 57 Stat. 608, 30° U. 8. CG. 2260 ; Public Law 442, 78th 
oS x Congress, 2d sess. . [58 Stat. TBI). 


Phe. adoption of the wie set. forth 3 in’ this memicrandum . - 
may. lead: to some practical difficulties where’ a producing structure — 
has not. been’ clearly. defined ‘or is redefined in’: the: period: during 


= which a preference - right application, must be filed. - The lessee. may: _ 


= not know. whether to apply for a preference right. lease on the chance 


~~ that the. lands will be situated outside of a known producing struc: 


ture on the termination date of the lease or whether to pay rentals 


< | for. an extension on the assumption. that, the lands will be situated — ve ee 


within. a. known producing. structure on. that date. This practical 7 


a problem, however,. exists: to a certain. extent now, and it is under- 


8b stood that s some lessees have “Protected ‘themselves a peeeone) on = 


ere “~ 
si yay 
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; both ica pine Ir Beliaee that ne ee anight eal be 

formally authorized, especially. since it is the definition or redefini- 
- tion of a-structure by an agency of the Department, the Geological : 
‘Survey, that presents the problem. Accordingly, I suggest that. a 


ae regulation be a to follow, the two. eae set forth: and to read Beal 


as follows: 


” 


See. 192. 14f. : Protection es Weesces right de pciecenae fewie wie eatension é 
of lease. If. the record. title holder of any 5-year noncompetitive. oil and gas 


lease is uncertain. whether. all or any portion: of the lands covered by his lease — a 
Will fall within. the known geologic structure of a producing oil or gas field | 
"on the date of the expiration of: the ‘lease, and is conséquently uncertain 


_. whether. to apply for a new lease under section 192. 14d or to pay rental for. | 


an. extension of his lease under - section | 192.14e with respect to. the land in ~ a 


question, he may, in order to protect his rights, proceed under both’ sections: 


a with respect. to the land in question as though it. fell within the scope of | 


ae both sections. Upon the determination of the proper category into’ which such 


land falls,. it will be considered : that the lessee has proceeded under the 
- applicable. section of the. regulations, and ‘refund: ‘will be made to him of any. | 
excess in rentals which he may have paid in. proceeding: under this section, 


: (See. 32, 41 Stat: 450, 30 U. S. C.189; Sec. 1, 56 Stat. 726, 30. U. 8. C.226b; 
BY Stat. 608, 30 Ly Ss. C. (226b; Public Law 442, 78th Congress, 2d Sess. 158 oo 


"Stat. 755]) 


The. Land Office has abmitted ae your - spprayal the. attached 


‘proposed amendment of section 192.14e which.is. designed to reflect 


the further. extension granted to leases by the 1944 act. If you ap- 


7 prove the suggested amendments and. addition to the regulations set = | 


forth, I suggest that: the Land Office draft be returned to the Com- ~ 
| “missioner. for revision in 1 accordance with the recommendations here 
7 made, | 
| Approved pe 

Oscar i Cee, Me 

| _ Assistant Ga ae 


= AUTHORITY OF THE SECRETARY OF THE INTERIOR TO PERMIT _ 
CONSTRUCTION OF AN: AERIAL TRAMWAY ACROSS: LANDS - 


WITHIN THE. GRAND CANYON NATIONAL PARK 
S Opinion, December 18, 1944 | | | 
3 i GRAND ‘Canyon N ATIONAL Panrk—Starvrory Consravorién—Acr or FEBRUARY 


26, 1919—Acr OF J ANUARY 21, » 1805—Ricur-ov-Way J Acnoss | N ATIONAL EE ANE te. 
LANDS. - ne SO 


Section 5 of. the act. ‘of February 26, i919 (40 Stat. 1175, 16 U. Ss. C. ‘see, aot), ae 


- does not authorize the issuance of a permit to construct an aerial tram- . 


way across a portion of: the: Grand. Canyon National Park where such a. oe. 


ey would ‘mar . the Park's: scenic beauty. And any. privilege which | 


776] ABRIAL TRAMWAY, GRAND CANYON NATIONAL: PARK aT 
g Paige oe . December 18, (1944 | "ok 


eee the owner of mining property within the Park may have had under the. — 


2 act of. January 21, 1895 (28 Stat. 635, 43 U. S. C. sec. 956), to. apply for 


ce: permit to use a tramroad across these lands before they were converted es | 


into a. national, pane expired upon enactment of ae act of February 26, 
hae | : a | 


a Hanern, Solicitor: a 


_ By memorandum oe October 16, you | (Director, ‘National Park as 


- Service] have requested. my opinion on. the. question - whether, as a 7 : =. 
- matter of law, you may reject the application of the Havasu. Lead > 


and. Mining Company of Supai, Arizona, for a permit. to construct, 


| operate and maintain an aerial tramway across a portion. of Gr and 


. Canyon National Park for the purpose of transporting ore. extracted | 


7 _ from its mining property in Havasu Canyon, within the Park. Your 


memorandum states that the company is at present. transporting ore - 
partly by its own pack. animals and partly by contract with local . 
_ Indians; that the company claims that the-cost of present. operations | 


- Ais practically prohibitive, there being a searcity. of proper pack: 
- animals, pack saddles and. experienced packers; and, that inorder | 
—.. to expedite the removal of ore and to effect. operating economies, the 
_ company wishes to construct and operate the: Bee es tramway, one. 
~ terminus of which is to be located on the. company’s mining property oe 
- within the Park, and the other to be located on national forest lands, 
~ with. intermediate towers for the support thereof to be constructed Pea 
on park lands. Inasmuch as such a> tramway would. greatly. mari... 
. the scenic beauty of this Park and adversely affect its other econ a 


| -you-are opposed to granting 1 this application. - 


Although your memorandum does not. specify ies this. appli _ 
cant’s interest in the Havasu Canyon’ mining property accrued, itis — 


— my. opinion that its ‘present application. must be rejected by the Na-. | ag oon 


tional Park Service. I find no legal authority | for the issuance, of — 


a ‘permit. to construct and operate such a tramway, whether the 
Pie, applicant’s interest in mining property within the Park vested’ bee 7 
-- fore or after. establishment, of the Park. q shall sla the principles r mee. 


: é applicable to each case, — 3 | | 
-- In so far as the applicant i is biekteg té secure a permit to: spretract . 


an aerial tramway on and over national park lands, it is seeking: to. : . 
acquire rights in and to public lands. By virtue of Article TV,section 


8 of the Constitution, vesting’ in ‘Congress the. power to dispose of 


the. territory and property belonging to the United States, private : ag 


eg, rights in the public lands can be acquired only by virtue of some .  - 


law of Congress. United States v. Utah Power and Light Company, i. mete 


7 S ay: Fed. 554, ee the first qneation. nee is s whether any eased i De bon 


_ 6929594854 
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= ane the Departinant. of che Tnesrior to er coe : 


and operation of such a ‘tramway on. these national park Jands.. 
~ The act of February 96,1919 (40 Stat. 1175; 16.U. 8S. C. sec. 291), a 


a changed the designation of the Grand: Canyon National Monument? 
to the Grand Canyon National Park and reserved and withdrew 
_ “from settlement,. occupancy, or disposal under the laws of the ~ 


United States aid dedicated and set apart as a public park for the 


f benefit and enjoyment of the. people,” the. public lands oo “= 


= therein. Section 4 of that act provided in part: 


2 That nothing. herein contained shall affect any valid existing claim, Tocation F 
: or entry. under the land laws of the United States, whether for homestead,. 

= mineral, right of way, or any other purpose whatsoever, or shall affect the. : 
‘rights of any such claimant, locator or ' entryman to the full use and enloyment ~ 
of. his land. . ae OR : 


Seation” 5 provided: | cas 


: “That whenever consistent with the pr imary. purposes of said park, ihe Act 
“of. February | fifteenth, . nineteen hundred and one, applicable to the. locations 
of rights of way in. certain national parks and the national forests, for irriga- 
. tion. and other purposes, and. subsequent Acts: shall be and remain applicable = 
to the: ‘lands included. within the park. The- Secretary of the. ‘Interior may, 
in his discretion: and. upon, such conditions as. he may deem. proper, “grant 
easements or rights of way for railroads upon or across: the park, . 


“If this. applicant’s interest i in. the Havasu Canyon. mining property 7 


. vested after the park’s establishment, its right to a right- of-way. over — 
park lands is governed by section 5. of fhe: act of February 96, 1919, 


= supra.. Neither that, section, the act. of February 15, 1901 (31 Stat. 


790, 16 U. S.-C. secs. 79,529), which by that section is expressly 
‘made: applicable to Grand Canyon. National Park lands, nor. any — 
a subsequent. statute, purports. to authorize the issuance of permits | 
to use. rights-of-way through ‘national park Jands for: tramroads, : 
aerial or otherwise. Hence, the epphcent could not, ceed be 
| issued. a permit in such. case. : 


~ Moreover, section. 5 of the act of February 26, 1919, supra, ee ees z - 


thei issuance even of permits to use rights-of-way for hick statutory | 
authority exists, to those which are consistent with the primary pur-— 
poses of the Grand Canyon National Park. Your memorandum 


states that. the scenic resources of ‘Havasu Canyon, considered the - 


—- most. beautiful tributary canyon entering: Grand Canyon, as well _ 
as other features of the Park, would be affected adversely by the con- 

2 struction, operation’ and. maintenance of the tramway. It. follows _ 
“that the tramway; would not be consistent with the primary PURPORS. | 


ae . 4 Bstablished on J anuary it, 1908, by Executive proclamation (35 Stat. 2175), pursuant i 
to the act of June 8, 1906 (34 Stat. 225, 16 U. S.C. sec. . 481). : 3 is 


aes —~ 2 oe “WILLIS J. LLOYD, OSCAR JONES - oe 
“3 gt ua | “December #1, 1944 | _ ‘ 


o ee of te Pane and that. the upplication of the permit could not me 


a granted under section 5.2 


Tf, on the other hand, this applicant's interest: in the Hawas: Cae 


-o yon mining property vested. at a time when the present park: lands — | 
ae were unreserved public lands, its right to a permit to use a right- of-. 


_ way over such lands prior to the park’s. establishment is governed | 

by the act of January 21, 1895 (28 Stat. 635, 43 U.S. C. sec. 956), 

- which is the only statute to authorize the use of rights- of-way. over 

~ the public lands for tramroads, a relevant portion oF et a 
reads as follows: | is. | igs tn ee 


‘The Secretary of the: Interior. is ‘anthor ized and empowered, ‘under ‘gener al 3 


regulations to be fixed: by him, to. permit the use of the right of way through | 


the public lands. of. the United: States not within the limits | of any national — 


. forest, . park, military or Indian reservation, ‘for tramroads, 8 ae by any 


citizen or’: any association. of citizens of the ‘United States engaged in — 7 
business. of. mining... * cS ee eee ae rs sea. er 

. Under this provision, So. Jong. as pie “tags now sinbracéd: in. aie 
Grand Canyon’ National Park were ‘unreserved public lands, the 
present applicant: and others engaged in the mining business had | 
the privilege, thereby conferred, of applying for permission to use 
rights-of-way through those lands. for tramroads. This applicant, | 
however, did not apply. for a permit to construct. an aerial. tramway 
over these lands until after’ they had been reserved. by Congress _ 
for a national park. a that time, since the 1895 act specifically 
excepts “any national — park” lands, the EEIReg®: ihereby | 
conferred no. longer ata, a 8 passe Snot 
Consequently, whether this colada interest in mining property : 


located within the Grand Canyon National Park vested on a date ef 


_ prior to the Park’s: establishment or on a date subsequent thereto, . 
~ there is no legal authority for the issuance to it by the National Park 


Service of a permit. to construct,.operate and. maintain an aerial ay thas 


‘tramway ACTOSS these national park lands. 


WILLIS 3. 6¥D, APPLICANT = 

~ OSCAR JONES, PROTESTANT 
| | 7 Decided December 21, 1944 | ; | 
Pavan Rixowawan UNDER: TAYLOR - GRAZING. Ker Paore ee ee — aoe : 


- EncLosuRE—CHARACTER OF RicHts oN FEDERAL RANGE BEFORE . AND UNDER 
TAYLOR GRAZING Acr. . (ee 


A protest against a private. exchange ‘application under section 8 of “the 
‘Taylor Grazing Act is without merit: be ee 


h 2 That the: Park’s scenic. ‘heants is its “primary purpose,” see , 57 Cong. Ree. pt. 2, pp. 
a 1769-1770, ‘65th Cong., 8rd SESS, siapuary: 20, eave 


._™“ ‘ 


a mi : ‘DECISIONS OF THE DEPARTMENT or THE INTERIOR [58 I. = At 


.o “Where a oer alleging that P for Hore than 50 years the land i in the 


_ selection has been ‘occupied, used and in‘ part fenced in with his family — 


. -yanch, first by protestant’s father and then by. himself, “adversely to all - 
. the world. and. under a claim of right”. makes no’ showing regarding the 
| part: enclosed of any compliance : at. any time with the requirements of | 

~ the Unlawful Inclosures Act of Pca | 25, 1885 (23 Stat. 821, 43 U. S. C. 7 
sec. 1062) ; a 


ee ‘Where protestant dacs a pent: te: purchase all said lands Ander the 


Color of Title Act and prays to be allowed to do so put upon being advised 


| of the procedure: to follow fails to file an application: for purchase toaking 
. the required » showings ;_ | -<; oe _ 


E 3. Where protestant HO asserts that on. numerous occasions ‘he tried to 2 
obtain title to. the selected lands and was unable to do-so,. but where » 


~ departmental. records .show that. neither. ‘protestant nor. his father has _ — 


ever applied to the United - States for any form: (of entry or. epurehage, of | 

= these lands; gry, i Re eae aS er ee ee 

4, Where despite assertion of ean adverse possession of all these lands | 
for over-50 years neither protestant nor his father ever filed with the Gov-- 


ss ernment. any objection. to the several applications | for them recognized = 


by. the Government during that period or. to the appropriation. made : of | 
| _ them by a homestead entr y existing from 1918 to 1924’; ae 


at Where protestant. has at. no time initiated apy action. to ‘establish : or 
. protect any existing | valid right which he ‘may. have > thought himself to 
Possess in these lands; 7 , ee 
6. Where at. the same time that he seers ‘color | of title’ to these lands 
- ~protestant: makes an } Incompatible offer: to. exchange base lands: tor the ai 
> SOICCLIONS:. 2a Fe ayy < | pe ee as | 
ce es Where protestant: ‘has acquired no right in or on the lands of ais unen- ee 
closed portion. of the Federal range in the selection through pasturing his — 
a livestock thereon, -inasmuch - as neither before. nor. since. approval of . the | 
-. faylor Grazing. Act has Federal policy or law permitted such use to 
 -ereate any right to the lands or to their exclusive occupancy when as 
~ here they. are part of a “common use area” for "which. several ‘individuals . 
| have permits. | | 3 pe 


- Cnarmay, ‘Assistant Sebretary: 


) Willis J. Lloyd of Almo, Idaho, on. iaveniber 3, 4941, nea ore ; 
cation, Blackfoot 054095, under section 8 of the Taylor Grazing Act. 
for an exchange of lands i im Idaho oe District No. 2a as follows: | 


Base lands: : | 
 -'T.158.,B. 25 B., B. M,, Ideho, 
‘Sec. 22, Wi4 NEY; | 
See. 26, SW NW143 oo 
120 acres. ae aa 
| Selected ene Ae 
T.15S., RB. 25 EB, B. M, Taaho, 
: Seo. 28 SBy, SEY) 4 


8 OE Fe gee ate “WILLIS J. LLOYD, OSCAR: JONES BL 
Sore St oe December 21, AO: aah, ue ee 


Seo, 34, SY Sswy; z 
120 acres, 


On, August: 21, 1944, Lloyd amended his oe a Sc 34, ig | _— sa 
: Swi, to SW14 Swi, ehereey an his selection. of | 120 acres to 


— 80.acres. : 
_ On “April. 25, 1942, ce 7 ones “filed a “protest: against aia - 
of the exchange. Field investigation was had.. On January 11, 


_ 1944, the Assistant: Commissioner of the General Land Office i E34 


missed the protest. On J anuary 31, 1944, Tones. filed a notice of — - 
appeal from this dismissal. 


-.. The Jones protest made: the following allegations 


“1. That about. half of the selection, together. with. certain : Ge 7 
ts lands now owned by the First Trust Company of St. Paul, Min- 


% oe Trustee, is enclosed within a. fence. 


— ., 2, That this fence was built. by protestant’s Pee many ‘years 
ago when. he owned the lands adjoining on the south; that it 1s now 
~ being kept i in repair by protestant ; and that. the portion of the fence > 
which is on the selected lands is worth about $240. | : 
3: That for more than 50-years the enclosed portion of the selection 
has been used by the trust company’s Dredoceson in interest! in the | 
adjoining lands mentioned and by protestant, nae yernony to yah the 
world and under a claim of right.” 
4, That in 1932 protestant. entered “into a contract with the trust 
company to purchase from it the lands adjoining the selection oh 
— the south and that he will acquire the title ther eto ) when the purchase | 
price shall have. been fully paid. 
- 5, That ever since 1982 Jones has been using for hay production 
and grazing those portions of the selection within the fence which 
‘lie along the bends of the Raft River; that approval of the Lloyd 
selection would deprive Jones of this use, would require removal | 
of the fence and. would reduce the area used by Jones. ; 


6. That on numerous occasions. protestant has tried to. obtain title | 


_to the selected lands but as yet has been unable to do so. 


As That protestant has.a superior and. pr ior right to he: use of the 


7 : 120 acres selected and, upon information and belief, that he is entitled — 


= . to purchase these 120 acres under the Color of Title Act of December _ a 


22, 1928 (45. Stat. 1069, 48 U. S.C. sec. 1068, 10682)... Protestant. — 
Jones, therefore pr ayed. that Lloyd’s application be denied and that aa 


i —— be allowed to Purchase the lands + Bong, by Bee 


. He 
. “. oe 


eB ts According to J oxies? statements to the field - examiner, ‘this, “predecessor in interest” See 
Gera é seems to. nye: been Jones’ father. . . 
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‘Cpon. ee of ‘this protest thie ere inna ailvised . 


J ones that his protest could not be considered as an application, for 
_. purchase under the Color of Title Act of December 22, 1928 (45° 
' Stat. 1069, 48 U. S. C. sec. 1068), and that if Jones wished to file 
such an application he must comply with the’ instructions i in Circular 
'. 1186.2. The register enclosed the circular and stated that an applica~ . 
tion, if filed, ‘would’ be. held suspended until final adjudication of 


Lloyd d’s Bachan eappleaston: To date no such App ueation: has a 


~, been filed. 


Upon inivestantion In: ae field J ones was “interviewed — the : 
_ examiner and elaborated some of the statements in his protest.. He 
‘said that for many years his father had owned the land adjoining 
_- the-selection onthe south but had lost it and that protestant’ is now - 
- repurchasing the land upon contract; that during his father’s owner- 
_ ship the Jones Ranch had used the selected land and harvested its — 
hay and that in 1942 protestant. had cut this hay. Protestant stated 
_ that. he made his living by farming and also by teaching school in 
the Almo area. He is not reported as saying that he owned any.sheep 
or as describing the kind or numbers of any livestock that he owned ~ 
or ran as part of his farming. He declared that he would be. glad . 
to.offer to the United States in exchange for the selection base lands 


which he believed would be acceptable to it and he.also stated that 


- he would be glad to go to hearing to prove that the selection was 
_ part of the Jones ranch through the years. He did-not specify what 
- Jands he could offer as base nor did: he describe the nature of the 
| right entitling him or his father to fence or claim the selected lands 
or any part of them. : | 

As to applicant Lloyd, various vee ate the field showed. that : 
he had been in, the sheep business for many years; that he had been 


& grazing a considerable band on the Federal range of the sur rounding ae 
area and that. his grazing privileges. on this range were based on — - 
his ownership of a considerable acreage to the west.’ The record’ Pee 


also showed that in 1922 applicant Lloyd had bought the relinquish- — 


. ment of a homestead entryman. of the selected lands named Lavere. - 


Adams and thereafter had made considerable use of these lands, ioe ae 


harvesting the hay from the natural meadow lying along the Raft : 


‘River and feeding his sheep on the land in winter. In 1942, accord- 


. ‘ing’ to Lloyd, Jones harvested the hay, beating Lloyd to the crop 
by cutting it earlier than was normal. But in 1948 Lloyd again cut 


. it, this time only to have it seized by the Grazing Service ae stacked 
to > feed. Grazing Service saddle horses when 3 in the - neighborhood, Tt -— 


ig “2Code of Federal Bagitations, “Title: 43, Bec, 1401-14017." . 


MP “WILLIS. J. LLOYD, OSCAR, JONES. ae 7 ae be _ 
_ ae “December QT, 1944 - Lap oe _ et Ss 


ee Ae posers that although Lloyd and Jones had orive been associates ae 
r in the sheep business their relations had deteriorated into enmity. | 


Upon due consideration of the record, the Land Office dismissed 


the J ones protest as without merit. Its findings were that applicant. a 
Lloyd i is successfully operating a considerable band of sheep; that 
he uses this area for them even during the winter and that he needs 


this land, while protestant is not now in stock raising substantially - 


e | . but: makes his living chiefly by school teaching.and farming. - 


From this dismissal Jones filed a notice of appeal but no appeal : 


brief or argument as required by the Rules of Practice. See Title | a 


= 43, ‘Code of Federal Regulations, Secs. 221. 9. and 221. 50. His notice 7 
: contains. the ‘following: statement : : yee 


‘This appeal is: taken» on questions of. both law and fact: and. ‘particularly 


_ by reason of the erroneous report of the field investigation as set forth in aS 
-- the decision of the Assistant Commissioner, which said report is not a true 


_ or correct statement of the respective. number of sheep. owned by the applicant 
and the protestant, or the operations of the protestant as is shown by the affi- 
davits that are being submitted herewith. 


‘The affidavits to which the notice refers were fede, ty Wesley 7 
_ B.. Ward and H. E. King on January 22, 1944, and were in identical — 
language, the statement signed by - ine: obviously. -being a. carbon 
copy of Ward’s. Both men allege their acquaintance with both | 

Jones and Lloyd. | They assert that. for a number of years. Jones 
has taught school “during the winter. season” but that his principal. 
occupation is-stock raising, and that he. is engaged. in the sheep 
business, running about 1 ,000 head of sheep on public. domain. and 
private lands; that for more than 10 years he has grazed said. sheep 
on the eels lands during different periods of the year; and that 
in their judgment the sheep owned by Lloyd “would not exceed be- 
_ tween 250 and 300 head.” ‘To these allegations Ward. adds in long- 


~ . hand the words ON umbers considered approximate only.” 


In the consideration of the issues raised by the proceedings and . 


statements above recounted it is desirable to note in the first place: ae 


certain of the statutes here applicable and in the second place certain 


facts 3 in the public records concerning the selected tracts. As to the i 


law, the following are pertinent statutes: 


(1) The act of February 25,1885. (28 Stat, 801; U. S. Goda: Title te 
a 43, sec. 1062), declared unlawful and prohibited any inclosure of 
| public: lands to any of which the maker of the inclosure. had neither — a. 

- a, claim. nor color of title made or acquired i in good faith nor any 
i asserted right thereto by or under, claim made in good faith witha ~ _- 

wiew to entry thereof and filed at the proper land office under the | 


: . &. general laws of the United States at the time uh the enalosing., ‘Tt eee A 


- 
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; aie one jseaal and it prohibited the ger oe 1 of a right s ae 


ee. the exclusive use and occupancy. of any part of the public lands ~ 


- without: claim, color of title ¢ or asserted “ight as above, res as 
. . to inclosure. 


(2) The Color of Title ‘Act of. Demibe 29, 1998 (45 Stat, 1069, fi 


48 U. S. C. sec. 1068), as its basic condition réqilived an applicant _ 
thereunder to show peaceful, adverse possession by himself, hisan- 
. cestors or grantors f oe more: than | 20, ) years aaece claim or color of | 


| title. 


aa ect to existing ret rights, all vacant, unreserved and unappro- 


D priated public land in the State of Idaho and 11 other Western: States — 


(8) ¢ On Nepean 26. 1934, eecdiee One No. 6910 mi dees a .| 


ge from. all forms of entry and disposal and reserved it for classification 
in accordance with its highest usefulness and in aid of the conserva- 


tion purposes of the Taylor Grazing Act of June 28, 1984 (48 Stat. 
1269), later amended by the act of June 26, 1936 (49 Stat. 1976,.438 


U.S.C. sec. 815f). - Further, by the terms of section 7 of the Taylor 
- Act of 1984 and of the 1936 amendment thereof the withdrawn 


lands were not to be subj ect to either settlementor occupation until 
they should have been duly classified and opened to entry. By the _ 
terms of section 8(b) of the same act a different method of disposal 
- was provided. The withdrawn lands were to be subject to private 
exchange when. in the discretion of the Secretary public Interests 
would be benefited. by such exchange. © 7 | 
As to the facts of record concerning the soleetid lands, the De- 
partment finds the history of these tracts one of numerous permuta- 
tions. In the 25 years from 1916 to 1941 no fewer than four persons’ _ 
_ initiated rights of one sort or another to these lands by applications 
made in accordance with prescribed legal procedure and duly recog- - 
nized by the Government. During nearly. eight years, from 1916 to 
1924, these lands were. eoatinacuoly: subject. to the rights of three- 
_ applicants and for over five years were in a homestead entry allowed - 
_ to one of them but. later cancelled. Still later, with passage of the 
- Taylor Act the tracts became reserved lands, subject to restoration - 

_ to the- public domain only upon the. specific conditions set, forth in 

: point | (3) above and subject. to private exchange as above described. — 
In the interest of accuracy and clarity, certain details of the 


4 sovoral applications for the ‘lands should be noted. On April 20, =. 
. 1916, Mrs. Grace E. Walton applied in Hailey 019842 tomake desert 
entry, of the 120’ acres in question. On August 30, 1917, she filed = 
a relinquishment. ‘which was treated as a withdrawal of the applica-- a 
tion. This relinquishment seems to have been bought: by Mrs. Susie 
hee ‘E. Hansen, widow of Se Hansen ; for cguotdentally: with the 
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2 filing of Mrs. “Walton’ Ss : relingiiahiment; Mrs, fpanasn: fled | Hailey ee 
023466 for desert. entry of the same three forties. However, on > 
_  September-20, 1918, she ‘too signed a -relinquishment, ‘fling: it on a 
- September 23, 1918. , ys 


| The: Hansen relisiquisifient was ‘apparently for ao paiiefié’ of_ 
“Lavere. Adams; for on September 20, 1918, Adams filed Hailey 


a 024788 for Homestead Entry of these lands and on September 23, _ 


oo 1918, the: day. when the Hansen relinquishment was filed, the Govern- . . 
- ment allowed Adams to enter these lands. : Adams continiied 3 in legal 


~ possession: of the three tracts: for over five years, or until January a 


eae 5, 1924. On that date his entry was cancelled for lack of final proof. ©. aan 


Meantime, however, on September 28, 1922, Adams, like Mrs. Walton 7 


| and Mrs. Hansen, . executed: a relinquishment.. ‘Unlike their re- 


3 -linquishments, however, that by Adams-was not filed ‘immediately. — 


but: was held for 13 years, or until. October 1, 1935, at’ which-date 


- ofcourse it: could be of no effect, the Adams entry ‘having already - 


- been ‘cancelled for lack of: final: proof (oJ anuary 5, 1924); 


The Adams. relinquishment. in 1922 was made, the record shows, _ 


e ; ee the benefit: of Willis J. ‘Lloyd, the applicant in the present ex- = 
~ - ehange proceedings. - “At the time when he: bought the Adams re- 


linquishment Lloyd. intended to apply for homestead entry of the — 


tracts but for numerous: reasons ‘delayed doing ‘so ‘until March 15, | 


1937. Finally on that date he filed a homestead application, Black. 


i. : foot: 049734, together with:a. petition: for agricultural classification of i atta 
the tracts and for their restoration to. entry, as required: by section 7of 


the ‘Taylor Grazing Act: above cited. On February’12, 1940, this s 
application was: rejected. on. the ground: that. the: tracts were more — 
~~ valuable for the: production of native grasses and forage plants: than — 
for that: of agricultural Crops. ° Lloyd appealed but on. November’, 
1941, withdrew ‘his: appeal and at the same time filed his presetit : 


application. for an exchange of lands under section 8 OF the = ~ a 


Act, above: mentioned... 


= ea “Oh April: 25,1942, Oscar. J ones : paial: nes Gis, exchange a 

ae hy the: paper above described.: “As will be: recalled, Jones therein 

alleged: not only that for’ more. than 50 years, or since before 1892, 
-. his’ father first and then he himself had. used the. enclosed portion ‘of 


> the selection “adversely to ‘all the world and under a claim of right” aheey, 


| oe but further that he had a-right to purchase the whole selection. under 
the Color of Title ‘Act and that on numerous: occasions he had. tried. 


a te obtain. title to the selected: lands: but: as yet: had been unable t to | 


ae do: ‘so. -See protest. allegations 8,°7-and 6, supra. : mh. 
22s. Kor ‘these’ statements: ‘departmental: records: contain no capa as * 


: 7 ~whiatever, “At. no. > time: in ‘its ery has the United ‘States Govern- og co 
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: ment made. a grant. or patent: of. these ands. to any individual: or a. 
corporation or in any way whatever alienated its title to them. Nor 


at any time in the 50 years. between 1892 and 1942, spoken of by 
‘Jones as a period of adverse. possession of these lands, does it appear 


that Jones or his father ever applied to the. United States Govern- 


ment; for. entry. or, Purchase of these. lands under eeny pabheland 2 law — | 7 


. whatever. salle, dhe 

Nor did. they: 0 or eee of ian at set ae of fhe bailing: of the 
force and the making of the enclosure described by protestant or at_ 
any other. time file with the Blackfoot. land. office i in- any. connection 
whatever. any. such showings of title or of. a right to make the en- 


closure or have exclusive occupancy of the selected lands ‘as. are - -* 
required: by the ‘Unlawful Inclosures: Act: above cited. Nor in the — 
26 years between -1916 and 1942 did Jones-or his father file with 


the Government any. protest against any of the several desert-land 
and homestead applications filed in.that period as:above described. 


Nor has Jones initiated any action under the Taylor Grazing Act to - 


_ establish or protect such existing valid right as he may have thought 
himself..to possess in. these lands. - Nor finally at. any time since — 
April 25, 1942, has Jones, following the advice of the register given © 
under chet. date and quoted above, filed any application to purchase 
the lands under the Color of Title ou in the manner propenined ae 
law. ae 
pean all thiess sonsideraliois ie is ice that ce: enclostire: of . 
‘public lands alleged: to have been made by protestant’s father and 
maintained. by. protestant by means of the fence above: described . 
was unlawful, no showing of title or right having. been made by 
them. at the: time of the. enclosing. | Being unlawful, the enclosure _ 
could neither initiate a right in either father or son nor r change the ae 
character of the lands from public to: private lands. 3 7 


As regards the unenclosed portion of the lands here selested:; | aati 7S 


ord of the Taylor Grazing Act it was the Government’s policy | 
that such public lands, when not under: actual settlement, should: be 


- ~ freely used by all persons desiring to. graze: stock thereon. | However 


the use:of unenclosed. and unoccupied Government lands for pastur- 


ing livestock was permissive only; it created no. title-and could be, 


‘terminated at-any time by. withdrawal of the Government’s consent ot. 
thereto.. State v. Bradshaw, 161:Pac. 710. (1916) 5 Mellquham v. ~ 


| Anthony Wilkinson Livestock Co., 104. Pac. 20.(1909). Since passage - “ 


of the: Taylor Grazing Act the grazing use of public lands. within | = 7 


- grazing districts is no longer: unrestricted. but:-is controlled by the. 


act, and the regulations prescribed. by the Interior Department: and 


administered. ‘by: the Grazing Service. “Thorounidss;, no authorized _ : 
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use of the range, whether of individual allotatent or. ane common, use 


area, initiates any right to: the land or any right at all except. that . 
~. of a limited privilege. Accordingly, neither before nor after passage oe 


of. the Taylor Act has Jones’ use of the. Federal range. created | In. é 


- - him any right to the land. . Nor has. such use as J ones may have ~ 


been making of the: selected lands .since. passage of the Taylor Act 
_ given-him any right to.their exclusive occupancy 3. for, as the Grazing 
Service reports, these tracts are part. of a large “common use area’ : | 


_ for the use of which, several persons have permits, => 9-8! on : 


| It may be recalled that in his. interview. with the field. examiner 
; 7 ones not only declared his willingness to go to hearing to prove 


that the selection was: part of the Jones ranch but-also. expressed, his 


willingness. to exchange base lands for. the three tracts here in ques- 
. tion. . The. incompatibility of. the two. courses, 1s. obvious. and the 
suggestion of a possible. exchange throws some doubt. upon the good 
faith of Jones in alleging: a right to the lands under color. of title. 
It may also be noticed in. passing that. allegation 4 in Je ones’ protest, = 
supra, is not strictly accurate or complete. - According to the records. 
of Cassia County, Idaho, it is not Oscar Jones but his brother, R. M. 
- Jones, who has contracted with the First Trust Company of St. Paul, 
- Minnesota, for purchase of the jands south. of the selection. and once | 
_ owned by their father. at | 
In ‘view of all the. clvoumatinded a4 statutes Ane ‘set, foul - 
the Department regards | as of no ‘importance: the. issties raised on: 
appeal concerning protestant’s. chief. occupation and the number. of 
sheep run by applicant and. protestant respectively and can only 
conclude that the Assistant Commissioner of the General Land Office i 
was correct in. holding the Jones protest, without merit. | - 
The decision’ to dismiss the ve 1s ra 7.7 


“RECOMMENDATIONS TO ‘CONGRESS BY SECRETARY OF THE al 
TERIOR’ CONCERNING STRATEGIC MINERALS AND: METALS» : 
; | . 7 Opinion, December 22, 1944 - 
| “'Suomerary oF THE ‘Inrerton — ARMY AND Navy Munrrtons ‘Boarp — Sure.us - = 


- PROPERTY Act OF 1944—Srnareatc Wan. ‘“Marenrats: Acr—SravuTory, Con- 
i ‘STRUCTION. _ 


The Surplus Plone: Kee of. 1944 (58. Stat. 165), requires. the Giccenes 


He oe of. the: Interior to. participate jointly with the Secretary: of War: and. the . re a 
“eae Secretary of. the Navy in making recommendations to Congress, through ae 


fe the agency of the Army: and-Navy Munitions. Board, respecting the. maxi- | 


ae mum and minimum amounts. of each. potpaeele: mineral or. metal: i a. te og eee 
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- should be held in the stock pile authorized by the Strategic War Materials 7 
_ Act” aact: of. dune 7, Vega 58 Stat. 811, BO. U. Se C. sec. 98° et } 300.). = 


: x 


- | Hanemn, Solicitor : Ste = Ro ae | 
- By a: memorandum oe Dosember 13, Acistant eee are : 


ba requested my opinion | concerning ‘your [Secretary of the Interior] — 
responsibility under section 22(a) of the Surplus Property Act of: 


1944. (58 Stat..765), to participate in the preparation of recommenda: - 
tions to Congress by the Army and Navy Munitions Board’ “respect- 
- ing the maximum and minimum amounts.of éach strategic mineral or - 

metal which ‘in its opinion. should be held i in the stock: pile authorized wee 


by the act of June 7, 1939” (53: Stat. 811, 50 U. S.C: sec. 98; ot 89.) et 


a popularly known as the Strategic War Materials Act. | 
 Itismy opinion that. the reference i In section 99 (a) « ot the Bavptad 


4 Property Act. of 1944,- supra, “to the Army ‘and: Navy’ Munitions ae 


Board means that the Secretary: of War, the Secretary of the Navy, 
and: the Secretary of the Interior, acting jointly through the : agency 


| = of the. Army and. Navy. Munitions Board, : are @ to submit. the eroruine? 7 
~ recommendations. ; 


| ‘Section 22d) of the e Supls Propaty ‘Act of 1944, supra, , provides 7 
as. follows: ia =i 


“Within three months , following 1 tie: enactment: of this ‘Act the “Aymy, and | a 


Navy Munitions Board. shall submit. to ‘Congr ess its. recommendations respecting 


the maximum and minimum amounts. of each. str ategic mineral or. metal which | 


in its opinion should be held in the stock pile authorized by the Act. of June Y ( 


1989. After one year fromthe submission of such recommendations, unless ~ a 
4, the: Congress. provides otherwise by law, the Board. may authorize the proper. 


: ‘disposal agencies. to dispose of any Government-owned accumulations. of: ‘stra: . 
__tegic minerals: and metals including those ‘owned by. any. Government cor- oo 
: Done when determined to be. surplus pursuant to this Act. eke 


_ ‘The. ‘Army and Navy Munitions Board was any ere in - 
1999 by. joint: action of the Secretary of War and the Secretary of. 


the Navy and has.functioned in various capacities under their direc-._ 


tion for a number of ‘years, apparently without any. congressional a 


authorization: ~ When Congress: passed the Strategic ‘War es = 


Act in 1939, it provided as follows: ot 


See. 2. To effectuate the policy ‘set ‘forth - in. section 1 hereof the Secretary. oase 
of War, the Secretary of the Navy, and the. Secretary of the Interior, acting a 


| jointly. through the agency. of the “Army and Navy Munitions Board, are hereby 


authorized and directed, to determine which materials are strategic and critical - 


under the. provisions of this Act and to determine the quality and quantities — 


of such: materials ‘which: shall ‘be: purchased within the. amount of the appro- ; : 
priations authorized by this Act. In determining the: materials: which are — 


7 strategie and critical and the quality and ‘quantities. of same to bé purchased 
ne Secretaries: of ciate reas: and Commerce: shall each eslenaty. oe 


ms 
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- dentatives to. csoperate with the. Secretary of War, the Secretary of the Navy, - . : 
7 and the: Secretary: of the Interior in carrying out the provisions of this Act. beat 


- eines ihe. ‘passage of this act, the Secretary of War, the ‘Secretary e 


“i ‘of the Navy, and the Secretary of. the Interior have jointly,, as. pro- c Wed 


ee vided by law, cooperated in determining what metals and minerals’ 


oo are’ strategic and critical and the quantity. of such metals and. min- 
erals to be purchased. | This determination has been made by.a so- 
called committee of the. Board but has always been: approved by the — 


; * Secretaries jointly | or by their. representatives and it. 1s clear that 


the responsibility under the 1989 act is definitely that of the three 7 we 
Secretaries, _ No indication has been. found i in the Surplus Property 
Act of 1944 or in any’ other legislation that. Congress. intended te - 


change this responsibility. : 

_ When the stock-piling provisions OE the. Surplus Property re : 
were adopted, Congress provided in section 22(a) for the inclusion — 
of fabricated. articles whose principal components by. value. consist 
- of strategic ‘minerals and metals “but shall not include such fabri- 
cated articles as the Army and Navy determine: are not suitable for 
their use in the form i in which fabricated and. which may be disposed 
of commercially at value. ‘substantially i in excess of the metal market 
price of the component minerals and metals of such -fabricated 
articles.” Section: 22(c), of the act also provides for the stock piling 
of strategic - materials other than strategic minerals or metals, -speci- 
. fying, however, that their amounts: and. designations should. be deter- 


_. -mined by the Army. and Navy. So far. as metals and. minerals, other 


than fabricated articles containing. them, are concerned, the act | 
speaks only of the Army and Navy Munitions Board, and in section 


29, alone there are four references to. the 1989 act relating € the Board as | 


= its activities under the latter act. me 
Section 22,(a:) of the Surplus Property Act deca. among other 


: ‘things, that. certain minerals and. metals “shall be added. to the stock ae 
- pile authorized . by the Act of J une 7, 1939 * * * and shall be 
subject to its provisions.” _ The ‘Secretary of the Interior called 
attention. in his testimony. on August 16, 1944, in the hearings on 
the utilization and disposition’ of airplus war property before the | 
Senate Military Affairs Committee, to his participation in the con- 


trol of strategic minerals. and metals. Section 22 does not relieve 


-<-the Secretary of the Interior of his responsibility as one of the Prine yo' "42 
| cipals acting through the agency of the Army and Navy Munitions _ 

_ Board. -when. it acts with respect to strategic. minerals and. metals, 5 he ee 
although it it is clear that. the ne of ‘War and ae 6 Secretary of a, PS 


S ae | Hearings, De: 1019. 
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the Nae may, sion the: patiapation of fis Socetaty: et the 


= Interior, deal. with other strategic materials. Moreover, Congress So 


was asked by the War Department’s representative at the hearings — 


- to adopt a. provision which would have required _ the Secretary of. 


War and the Secretary of the Navy (excluding the Secretary of the — 


é Interior altogether) acting through the Army and Navy Munitions os # 
Board, to develop’ programs for stock piles of all strategic and 


critical ‘materials and to file such programs with the Surplus Prop- 7 
erty Administrator’ and to submit them to Congress. 2 This recom- — 
‘mendation of the War Department was not adopted. ‘Tt is also | 

important: to note that in section 22(c)’ Congress specifically ap- 

proved of a list of strategic‘and critical. materials compiled by the 

Army and Navy Munitions Board. This list: was made up with the 


concurrence of the Secretary of the Interior,’ as were all other similar bad 


lists of strategic and critical’ minerals and metals since 2 the adoption 7 
of the Strategic War Materials Act.4 © : ; 

It seems clear, therefore, that Conigress not only. did not change 
the principals, ie., the three Secretaries, for whom the Board was 


to act, insofar as iietals and minerals were concerned, but it actually _ 


‘refused to make such change and approved, in the. Surplus Property 
Act, the work of the Board made on this joint basis. Thus the 
Secretary of the Interior remains jointly. responsible, with the Sec- 
| retary of the Navy and the Secretary. of War, for the compilation 
~ of ‘further lists of strategic and critical minerals and metals under 
‘the 1939 act, which, with an amendment not material to this dis-_ 
- eussion (act. of May 28, 1941, 55 Stat. 206, 50 U. S. C. sec. 98(e)) 
is still in effect. except as. modified by the Surplus Property Act of 
1944, and also. for: submitting recommendations to Congress under 


section 29(d)‘ of the latter act. This is in accordance. with the - 
original intent of Congress in setting up. this work through the. 


agency of the Army and Navy Munitions Board. No indication 


has been. found that Congress. intended to exclude the Secretary of .- 


‘the ‘Interior from being’ one of the principals. acting. through the 
_ agency of the Board for this purpose. Therefore it is presumed that — 
the congressional intent. was s not to make. any change 1 in this Tespect. 


2 Heatings, August 17, 1944, ‘DPD. 1165: ia” 2% 
“ “3 See “Current list of strep and. eritical materials,” ‘aated March 6, 1944, ‘elassified - 
“confidential.” ate 4 
4See identical. letters. dated aaetice Z 1939, from ‘the ye Sebnaart of the Tatertor ‘ 
to the Assistant Secretary of-War and the Assistant Secretary of the Navy calling atten- 


tion to the fact that “in view of the provisions of Section 2 of the Act it would seem to be’. 
, appropriate to have. a-formal. statement of. -approval of these lists in a single. document 
 earrying’ ‘the: signatures of: the Secretaries of War, Navy, and Interior.” See,. also, “Revised 2, 

list of strategic and critical materials,” dated January. 30, 1940, signed by the Acting oe 


Seerernny. of vier the has of the Navy, and the Secretary of the interior. 
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7 Tease as sit. is the duty of the Siotsinintt ae the Tae to tale 


: joint action with the Secretary of War and the Secretary of the Navy - oo 
in Mhaking the recommendations to Congress. respecting the maximum — 
and minimum amounts of each strategic mineral or metal which 
_ should be held in the stock pile authorized by the act of June 7,1939, 


 SUPTA, a dissenting icanid may, of course, submit to “Congress oa 


’ ~~ his dissenting ope 


_ Approved: = 
MicHaEt W.. Srravs, | 
- Assistant Secretary. 
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sonnel who are placed on leave > 


- without pay ‘and: assigned to 


the joint work while on a leave © * : 


status. 


“The contribution: of © 
the party cooperating with the 
Bureau may be made’ by pay- 


Bureau of Mines—Continued. 


: Cooperative: Agreements; 


= operative Work; Payment of Sal- 
aries. While on Leave—Continued. ; 


: Govern- 
Ment Employees: Assigned to-Co- | 


IN DEX — 


_ 


Page Bureau of Reclamation. 


~ ment to the Bureau, and may ; 


be measured by the .salaries 


_ and expenses. of .the. Bureau’s | 
personnel assigned to the joint _ . 


work 


7 Engineering Bervicess Procurement 


. by Agreemerit With: Taaspendent pee e 


Contractors. Bie anne 


- 2, The Bureau of Mines ie may = 
“procure the performance = of is 
"services by a firm of engineers, - 
“contractors 


as independent ‘« 
‘rather. than as. Government 


: employees, upon a satisfactory. 


showing of reasons .why the 


services are not ‘to be per- * 


| formed’ by its own: ‘personnel. i 
Lack of: time, space; special 

| and trained per- 
* sonnel may be sufficient rea-- 


machinery, 


sons for’ having the work ‘per- 
ars formed by an independent con- 
ae tractor _ 


rr te ee ee ee ee ee ed ee ee 
. . - 


Government; H 


“21a 


Exploration | Agreements; Option. to. 
Strategic | Minerals. ; 


8. In order to assure the | | 


2 ’ production. of strategic. Inin- 
-erals: discovered by 


it, the . 


: Bureau of Mines may, in exe-_. 3 


cuting agreéments for mineral 


a explorations: on privately 
_ owned lands, include-as a. con- 
. dition an option in favor of 


the United States which will . 
= allow an. authorized agency of 


. See ‘Contracts, — 
Unliquidated Damages; 


"Page 


<gnbheading os 
Ree- 


lamation, subheading..Sale of _ 


Unproductive Lands; Soil and bie 
Moisture Conservation Activi- a 


ties. | 


Federal Employees. 


1. See Damage. Claims, “subs, igs 7 
heading Property Damage; 


‘ Inventions, subheading 
alty. Paynes: 


| Canadian Contractors, 


see Contracts. 


Citizenship. 
See. Puerto, Rico. 


Civil Service. 


Roy- iy 


See Ramspeck Act; eubhenas ivy 
ing Federal Employees, Field ee 


Appointments. , 


See Homestead, 


Civilian Conservation Cota: = a | 
_ subhead- at bs om 


ing Qualifications | of ‘Entry- a 


- man. 


- States. 


- See Contracts; Damage hes 


Claims. oe 


Classification. of Lands. 


the Government to undertake 
further ‘development and pro- 


_ duction oF: the. minerals dis- a ee ih 
178° 


covered . 


. Helium Lease: Erection of Improve- : 


. ments on Navajo Lands. 7 


4, ‘The Bureau of. Mines: ig ..: 


Mt authorized to erect permanent, 
improvements on. leased lands - 
pursuant to the act. of Sep- So 
851 [ 


: a tember 1, 1987 (50. Stat. 885) 


Claims as “the . | United / 


-See, also, Coal Lands: ‘Fors © = 
ae est Lieu Selection Statutes; 
Indians) and: Indian ‘Lands, ~~ 


subheading -Allotted Lands, 


Land-Use Classification; Min-.: os 


eral Lands; 
: Act ‘ 


‘Mineral Leasing 
: Mining Claim, subhead-) .° - - 
ing Land. Classified as Coal; 


Railroad Land Grants; Tay- . < 
lor Grazing Act and Lands. 2 


Taylor Grazing Act.) be 


ti ons. 


{ . Requirements Under. Sectlon 7 of 2 2 : 


Al. See. Forest Lieu. Selec: a 


| os Lands. oo ee es . Page Competitive: Bidding. oo: re Pigs = : aoe 


- See, also, . Mining . Olatm a ee See. Oregon . and California 
Res. Judicata. ae es ee _ Railroad Grant — Lands, ~ sub- - 
© ho le we Z “* _.- | ‘heading Timber’ ‘Sale’ Without 
‘Claésifcation, Review. ae, 7 eg Competitive Bidding. : <7 


—1.No review of the classi- —_ 7 ‘Con demnation : 
fication ‘of land as Coal land is . i a a Aer F 
 . warranted upon allegations. of 8 See ‘Indians’ and Indian =” 
| incompleteness: or inadequacy | _ Lands, subheading Five _ Ot.” an 
in the examination of the land — “ilized ‘Tribes. | 


© upon which we classification — ob Confederated Salish. and. Hovis. _ 


is. founded ns ; “754 ‘nai Tribes, Flathead: ‘Reser- : 
- Discovery of Oil oer Classifica: : | vation. - eS ‘ i 
tion, ) Sea = i See Indian ‘Tribes. a 
2. When “Jana has” been $a Congressional Grants. ae, 


classified as valuable for.coal ..... 
- and withdrawn. from entry, | 

_. selection. or location for other ee ae 
- purposes, the discovery of oil . .— Congressional Investigation. eee 

and the issuance of. leases do —. | _~—- Scope of. Physician’s Privilege, Con- - . 

not ‘affect the withdrawal for’ _ fidential. Medical Data; Authority 

eae) ee ae ee ee . of Congressional | Committee. 
coal purposes or constitute a 


| See Public Lands, subhead:. - me 
‘ing “Accretion “and: Avulsion. 5). 


finding that the land has no” fs 1, The privilege of a physi: 
value for. eee B50 cian. with: respect to. confiden- a 
pei NE a Oe ape oie tial ‘medical data of..a. per- .. 
- Code of Federal Regulations. ss. |. sonal character. may be OS. 
_..|serted in-an investigation by. 
See Orders, Rules a and Regu- ae 18 Congressional ‘Committee ; 
lations, DB LXXVIl. | such privilege, however, does | 
: wy) 5 | not extend to general surveys, 
‘Color of Title. - 5 T  geports, or other materials in” 
Color, cof! Title Claimant. Protesting aa. ‘which ‘the personal, character a 
‘Private | Exchange © ‘Application. —_ - of such data is. lost_ 483 


ey ee ee torre a Pa 


24 _ Under Taylor Grazing Act. | 
Conservation and Devcon aent he 


sh, Without merit! for neglect:* ar of N atural Resources. ee Se 


oe of compliance with Color. of | 

~ ‘Title-and. Unlawful Inclosures . — | ee 

-. Acts and of action:to establish | > L Implemented’ by Taylor eo 
and maintain rights thought |. Grazing Act and general With- 
tobe possesséd—Color of Title _ drawal Orders, of orem 


| . 26, 1984, - and ‘February 5, 2 
1 aver _ 
claim incompatible with claim- 1985 ee ee a 277-219, 296. 298 


Comprehensive National Policy: 


 ant's exchange offer—Federal 
range = —~ ‘Unrestricted use: | Constitutional. Law. a 
| terminated by Taylor Graz- ; . | ‘See, also, ‘Constitution. oes 
ing Act ee ----—- 7 x 780) the United States, p. LXXXIV; 
Colville Indian Reservation. Py Legislation, ees a>. 
- 4, The Congress _ may ‘pro- ae 
See” Indians and ‘Indian | vide “for the impounding - and 


- Lands © a ee ced sale of domestic animals tres: 


oes passing © on. 
he the exercise. of its» 


aA Appeals; 


‘a. ‘ernment. Contests . 
seg "222 18), special. ‘agents of the |. 
ee General | ‘Land. ‘Office. do. “not ee 
Pe A ‘appeal. from _Tegisters’ 





"Constitutional Law—Continued.. 


power” 


: _ INDEX 8 


Page Contest—Continued. 


‘Federal lands. ih 
“police |. 
* pursuant - ‘to. Article 
_ . IV, section 8, of. the United: 


| =? States Constitution | - ATI 


Dh ‘Pursuant to “Article Ty, po ees 


See. 8, Cl. 2, of the Federal 
“Gs ‘Constitution, | 
_ may legislate for. ‘the protec 
_ tion and regulation of use of a 
467 


‘the. 


all - Federal lands_ 


= te ee 


“Congress” 


8. By virtue of Article IV, 
section 38, of the Constitution, a 


- vesting in: Congress the power - 
_ to dispose of the ter ‘ritory and ‘ 
the 
United States, private rights . 


property belonging: to 


‘in the public lands. can: “be 
- acquired only by. 


" Constitutionality of Legislation. ; 


virtue of 
some’ law. of. “Congress_______ 


777 |: 


See Legislation, | subheading 


Proviso in Appropriation Act 


Limiting Use of. Funds Dur- 


‘ing Service of’ 
Executive . ote Pue rt O° 
Rico, | | 


Constitutionality of Statutes. 
See, also; Puerto Rico. G 


1. Opinions. will not be - ren- 
dered on the constitutionality 


of a statute unless statutory: | 
duties alleged . to: be in: con-— 


flict : with: constitutional limi- 
tations are.. placed: upon’ the 


, Srecutivg, ime ae i 8 


| "Contest. 


See, 


7 and. Rules of. Practice. 


Special. ‘Agents, 
Land. Office, 


also,.. ‘Mineral ‘Leasing - 


. Acts Mining Claim ; Practice. ey ae C. 98f). 


General ee 


Designated 


1. ‘Under the Rules on a = 


(43 CFR |. 


de 


re Appeals; $ 


ment... 
merely. advisory _ and. 
fe therefore,” reviewed. -by.. 


- whieh: are. 


: tegic |. 


i alteration, or 
i public — 
work — 


“Special Agents 
"Land Office—Continued. 


Contracts, 


‘General, es 


cisions adverse: to. the Govern: ths 

Such - ‘decisions are 

ATA, S, 

the oe te 

p Commissioner | of the: oe os 
BT. 


See, also, Bureau of “Mines; Painkne 


- Inventions, . 


the | Interior, 


- ‘Indians and Indian. Lands, | 
| subheading . _-Pueblos, © 
: Contracts; | 
heading | Royalty © 
Secretary. .of . 


Tribal — 
-sub-.. 
‘Payments; a pete 


Authority, subheading Pelee e Z 


fe tion, J ohnson-O'Malley. Act. 


Conflict’ with. Statute. : 


1. The ‘terms: of a contract : 
‘inconsistent with — 
the express provisions: of a. 


statute cannot be permitted to. :. 
operate in derogation. of law__.608 


Departmental. Approval of: Leases; - 


Effect ° of Approval as to Form. 


_ 2, Departmental approval of 
a. form ' of ‘ contract 
approval of a contract sub-' 
sequently executed: under such i 
~§38. 


form 


A re el ne YY SL ce A 


“ Drilling in Alaska; ms of 7 


Canadian Contractors. 


8. In the absence of a spe- 
| cific ; 
- there is no legal . objection. to 


statutory prohibition, 


is not” 


the employment of. Canadian. ee 


minerals. “in 


spatlaing (Or 


contractors to drill “for stra; 
Alaska . | 
|) under. the act of June 7, 1989 
(58 Stat. 811, sec. 7, 50 U.S. 
‘The domestic prefer- -"_ 
1. ence act of March 38,1983 (47°. 
“Stat. 1520, 41 0. S.C.10(b)), | | 
- is not - applicable since the =~ 
» drilling contract is not a con-. 
|: tract . for. the construction, ae ' 
Tepair of a. 
public Gem ye lhe ee 


i a er a 


" Contracts—Continued, 


Contraets—Continued. . oe a — 


Liquidated Damages. 4 
DELAY; TERMINATION. ' 


4. The contractor’s. right to 
continue delivery. under: acon- 
tract’ for the furnishing of 

. transformers was terminated 

by the contracting’ officer: on 

aecount of: delay: in making: ine 

_ delivery and because of failure 
-. to meet contract specifica- ? 

tions: Held, (1) that no de 
lay was ‘caused by ‘Govern- — a 
-ment’s failure to answer a 
letter, which it’was under no 
_ obligation. ‘to answer; (2) 
that delay in delivery by the 
contractor’s chosen supplier, . 
_ in. the absence of a showing”: — 
that the delay bar caused. by >. 
of defense ° | 
orders: which it- | yoda to. 
accept and:carry out prior. to —. 
the execution -of: its. contract, os 
with the: contractor, was not: - 
an excusable cause ‘of delay; _ 
_ (8) that the Government was. - 
entitled :to liquidated: damages 


the - execution 


— tion would be premature -and 


constitute a ‘waiver of liqui- — 
dated’ damages" if timely ap | 
plications for extensions, 
which if. granted would ex- 
tend delivery ‘date beyond. | 
- termination date, were pend- 
“ing at the time__—--_-_--_-_- BE 


‘shipment. 





Liquidated Damages—Continued. 


DeLay; WHAT ConsTrrutes i rs 


. “SHIPMENT. a 


5. An “assessment ot liqui- a 


dated. damages was made. PR : 

the contracting officer for a. 
~ delay of 38. days,. 31. days a es 
-which. was on the. basis that 


delivery to a carloading com- ea a 


pany did not constitute ship-. a 
ment within the terms of the . 

- contract: . Held, that the. 
| action of. “the, contractor, a3 


through its subcontractor, in... 


Fe relinquishing all control over * . 
| the equipment to. the carload-_ e 

_ | ing company and. the.prompt, 
_|. movement of the equipment... 

- by that company constituted 
Liquidated dam- | 
| ages for -a. 31-day delay bee» =. 
| tween actual. relinquishment. , 

. for ‘such shipment and the 
' contract. shipment date were, ee 


properly. assessed. ‘The as- 
sessment for the additional oa 


‘J-day -period was improper . - 


41 


accrued. at the. time, of. Bo I and ‘should De remitted a 
_ proper | _ termination order; ise Pe Ne ie rae we 2 fer oe 
~ (4) that the- Government ° did... eo REMISSION UNDER “Wurst aaa 
not lose ‘its right to liqui- War Powrrs ACT OF (1941, 
dated ‘damages after the ter- 6. While. ‘the Secretary oY ne oe 
mination order, since the. con- the Interior ‘may ‘remit liqui-: | 
tract. provided _ for their &. ; dated damages, upon a''show- | 
accrual | after. termination ; .- | ing that the war effort would’ 
(5) thatthe Government lost |: pe facilitated thereby, under 
no. rights by: ‘reallocating . the. . fh the First War Powers’ Act 
__ contract to the. original con- [> of 1941, and Executive’ Orders’ ao 85 
- _ tractor. after termination, but .. |; 9001: and 9055 promulgated... > 
_ during the period. of suspen- | thereunder, an insufficient = 
sion of the. contract, delays _ showing of . justification - for 
could not be allocated or ap- “| the exercise of such authority 
portioned ; -(6) that a termina- - “> has: been ‘made — 


362 


‘Teeaeisstow 5 -Exrension OF oe 
“TIME; ea eraage Cc ° an ae 


TRACT. 


7. A contracting ‘offieer, if 


circumstances otherwise. -war-, 
rant such action, properly May... 3. 
a proceed. to a determination to 2 





- Contracts—Continued. 


ne Liquidated Damages—Continued. 


assess liquidated damages, a oa 
_ Yemit such damages:if‘already ~ 
- deducted from’ payment, or to: ~~ 
extend’ the ‘time for ‘perform: pis 
ance’ under a’ divisible con+ — 


: tract. providing’ for the assess- 


ment’ of liquidated’ damages _ 
- for ‘delays in: delivery of. — 
_. stenographic transcripts at. 
= specified times a Beasts 


oe en ce vee cme cee et Oe ore ee oo 


: - UNFORESENABLE : ‘Crrcum 
_ Exrenstow OR ot ml 


_ STANCES ; 
TIME. 


8. Titness. of a ‘contractor SS 
- chosen -stenographic. reporter... 
_ cannot be. regarded:as an un- =. | 
foreseeable circumstance jus-... | 
” ‘tifying an extension of time oe 
‘for performance - or the. re-: 0.) 


: ages. assessed - for . delay... 


- . delivery of stenographic: an ae 4 
a scripts. as: rae ae athe ae t 
7 contract 


Unliquidated Damages. a 


DeLay; Exma Work; Appr me 


| “TIONAL CoMPENSATION, 


9. A: Government construe- a 
tion contractor — claimed. addi- 
-. tional. compensation over ‘the - 
_ agreed. contract. price. because... ; 
SS delay in the, supplying of. 
timber: piling ‘by. the ° ‘Govern- 
‘ment - allegedly disrupted: his: 
. work program | and: increased -. 
=. eosts for: labor, materials, ‘and =~. 

ae overhead: Held, (1) that: the. — 
Government is: not obligated, ae 
in the absence of. an “express: © 
- provision in the contract; todo 
any ‘act © So". ‘that work | con". 
tracted’ for should at'all events 
“be completed within the con-'°- 


tract time, or SO that it. can 


_be.carried on in the most effi- © 
cient and: least costly manner 5.» 
A) that where a-contractor ~ . 





| INDEX - 


"Page| Contracts —Continweit 


Page : | 


Unliquidated Damages—Continued. - ae 


|. performs. within the time speci-, , 
fied only. the ‘work contracted - et 
.. for, no claim for ‘damages. 
_ because of alleged extra work = 
' maybe administratively con- “ 
| sidered ; (8) that even where 
a contractor shows that he-has - — 
| in fact performed extra work 
- under a’contract with the Gov- 

4| ernment, recovery therefor can- ~ 

|. not be had..unless such work ~— 
was ‘ordered. ‘in. the. manner 
|. prescribed’ by the ‘conttact; 
(4) that — ‘a claim for addi- 
tional © - compensation, » ~ealeu- | 
lated after the. completion of 
the ‘work under. a contract, ~~ 
~~ cannot be allowed in any event, =” 
‘since it is in“ ‘form acaim © 


: 4-..for unliquidated © 
mission — of. liquidated . chest ae . 


| damages | 
-which administrative officers) 
| of the Government are’ without: 

-authority to consider’ Wm. — 


: Cramp & Sons v. United States, 
1 | 216 Uz 8. 494, a rman 


| Preexisting Géntracts:. Appropriated © a 


Funds Available for Payment. aie 


10, A contract. made. in. ee ks, | 


| - fiseal year is a proper basis. 
| for payments: out..of funds... - 
| | appropriated for the following «.. by FE Xa," 
~» fiscal year (1) when it, was re 
entered into after the appro 
| priation act for the. second 
|. year was passed but before. .: a 
| that year began; (2) when it 
‘| “contains an option.to: ‘renew: 2! < 
ooh which, after. appropriate .in- 
-| quiry to.see that the price has |. 

‘|. not fallen out of line with com-_ 

| petitors’ ‘prices, has been exer- 
| -eised; or (3) ‘when, although. — 

:| ; Dot containing'an option to re- 
‘| new, it appears that it will‘be 
‘| more advantageous to the Gove 
| "ernment to continue under the «> ~ 
| old contract than to‘enter into’. 
al new: ODEN A aa e 
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- Contracts—Continued. 


a State Sales . and Use Taxes; Cost-- . 


Plus-Fixed-Fee Contract. 


| AL ‘The Federal Government — | 
is not. exempt from the pay- _ 
~ ment of the cost of State sales 7 


- -and use taxes levied upon pur- 


A chases made by its contractors. Shy 


_ under a cost-plus-fixed-fee con- | 


. tract. although the goods ‘pur- — 
chased become the property of 


- the | ‘Government upon” ‘ship-_ ; 


‘ment. or Melivety os 411 a 


. State’ Sales and Use Taxes;. Avoid- 


_ ance by. Designating . Contractor 


Agent of the Government, 


‘, 42. In. the. absence, ‘of aul- > - 
thorizing legislation, . the use 


of purchase order forms: by.a_ 


Government. contractor _desig- ie - 
nating him as. an agent for the > 


Government, is not a. suitable 


means of avoiding the. applica- 


tion-of- State sales and use = 


taxes, to purchases: by the. con- ace if 


tractor under : the: dae 411 . 


. ‘Cooperative Agreements. 
| See Bureau, of “Mines. 


: ‘County R Roads. 


See: ‘National ‘Park Service. - 


| Grow Indian 1 Reservation, Mon- 


tana. . 


See. “Oil. and. Ge eee 
Indian Lands, subheadings As- | 


: signments ; “Extension ‘Beyond. pe 


os Primary ‘Term. _ 


| Damage Claims. i , 
| Property. Damage; Blasting. 


QUITUR. 


| “L-The doctrine. of: res. ipsa ee 
$ loquitur is applicable in cases... 
* of damage to. privately. owned . _ 
property. resulting . from blast-. Aa 
_ ing..operations. conducted: by... . 


Government. employees. and, in... of 
oe » the @ absence of an explanation: 


. Page | Damage Claims—Continued. — 
Property Damage; Blasting—Con. 
by the Government consistent. - 
with freedom from negligence, Shs. 
claims for such, damage should’. 
|. be allowed and certified to the... - 
fe Congress. for. ‘payment under. * 
the act of December 28, 1922. 
(42 Stat. 1066, 31 U- 8. ¢. 215) - 


- Property Damage}: Fire. 


_ Direct Resvtr; ete 


ie ‘Claim for damage to, pri- 
- vately owned timber resulting 

from necessary fires started by 
Bureau of * Reclamation em- 


Unpur APPROPRIATION Acr. 


~~ 


ployees during brush-clearing ~ 


operations, but which ‘became 


uncontrollable: and spread ‘be- 
| cause of high wind, is not. 
|.. allowable under act. of . De- | 


cember 28, 1922 (42 Stat. 1066, © 


31 U. 8. CG. 215), in- absence 


of negligence, but may be paid. - 


under appropriation -act provi- 
| sion for “damages * * * by 
|. reason of the operations of the 
United States * * * in the — 
|. survey, construction, operation, 
}. or maintenance. of irrigation 

~ works,” since the damage. was 
the direct result of action by | 
Government employees ~-+--- . 


Property Damages Flooditig. 
7 Mmasume OF ‘Liasmniry. | 


189 


3. Liability of ‘the. Govern: a 


stances SEE aE 


3 ee for damage to. privately — aa 
‘owned property. flooded -py. its. 
| irrigation works is. not that. of 
7 -. | an insurer but is to be deter- | 
Necitennce; ‘Rus: Tega A ; |. mined according to: the degree cS 33 
Se of care required. of ordinarily. —~ 
| prudent and. careful. ‘private _ 
individuals in like circum-  . 


Acr oF Gop; ‘Nuciigence. OE ties Me 


| . Claims for damage result- a 4 
faa from a flood: of such un-. 


eg “INDEX ae ee : 


. Damage Claims—Continued. 


“Property Damage: Flooding—-Con. . 


precedented volume as to con- 


stitute it-an act of God, for 


‘which the Government is ‘not. — 
liable, cannot. successfully be- 
asserted on the ground of neg- | 


ligenee in: failure to construct 


a detention. reservoir of suffi- .. 
cient volume to impound. un-.- 


precedented and unforeseeable 
flood waters 


ey ee ke A 


i Damages, Measure of. 


See ‘Trespass. | 


: Death Valley National Monu- Aes 


. ment. 


See N ational 


‘Parks 
"Monuments. . Et 


Delegation of Authority. _ i! 


Sde Secretary of the Interior, oo 
“Authority, su ncaa ne pees: coe 


tion. 


: _ Descent and Distribution. 


See. Indians; Andian Tribes: 


i ie See “Indians” ‘and: Indien * 
'-. Lands, subheading. Rights-of- - 
Way, Flathead ~ ‘Reservation ; oe 


_ Rights-of-Way. 


- Diversity. Jurisdiction of . a: 


eral. Courts; 


! 3 Law. to be 
Applied in’ Common ‘Law 
Trials, ey. a 


See. Trespass, 


- Doctrine.. eee 


Drainage. : 


“See, gio: President's. Au- » 
subheading Public = - 
‘Lands Acquired for Specific 
Purpose, Protection from Ol = 


3 thority, 


o and Gas Drainage. i 


| tae # . 


subheading 
Measure of Damages and Brie : 


: Page Drainage—Continued. 
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a Ditches, Canals and Reservoirs. ee plicable - 


. Arkansas, 





a Page = 


“i. Siatus. of certain areesd ‘ 


and unentered public lands 


‘drained and assessed by cer-: 
tain Arkansas Drainage Dis- ~ 
tricts: under Arkansas laws by 
’ authority of the Caraway Act ~ 


of January 17, 1920, compan- 


ion to the Volstead Act of 
May 20,.1908—Only: compatible ~ 
State. laws adopted—Rights, 


duties and limitations created | 


|. System . for satisfaction of . 
. liens—Unlike that of the Smith... 
. Irrigation Act of August iI, : 


1916—Liens | a. valid right bar- - 


1. ring withdrawal from. Caraway 

| entry but not from homestead 
entry or other forms of disposi- 

_tion—No guarantee of recov- — 


ery of charges—No financial 


obligation. on United States— a : 
: No forfeiture of the lands to 
: the’ ‘State. under any law__.__ 


“2 Arkansas Land Policy Act | 


170 a 
of March 16, -1989—State— 


Land Commissioner—J urisdic- 


I ocentanicetannaNEIERTSREE STEERER 


“Was Minnesota. 


| 3. Status of entered and un- | 
entered ~ public. 


and Indian 


-‘tion—No release of Caraway =. 
Mes aye Graaing: Act ape 23 3 asl 
~ : 170. - 


ceded. lands. drained. and: as- 


sessed ‘under Minnesota laws - 


by authority of the ‘Volstead 


_ Act. of. May. 20; 1908—Only- 

- compatible State laws adopted. ; 
~Relation. of. Taylor Grazing © 
Act; the withdrawal order of — 


February 5, 1985, and the Min- 


-nesota Conservation | Statutes 


in aid of distressed drainage 


 districts—Volstead, Act rights, 


duties and limitations—Sys- . 


_ tem for satisfaction: of liens— 
. Nature of a lien—Liens a | 
--yalid right barring withdrawal © 


of assessed lands. from Vol- : 


Peeies 


ing - 


Drainage—Continued. 3 


. Minnesota—C onti nued. 


. ; stead entry but not. from home | 
stead. entry or other forms. of 
_. disposition—No financial. obli-. 


_ gation .on United States-——No 
forfeiture of lands ‘to the State 


under any laWee nos! 


3 Easements. 


See Rights-of: Way, subhead- . 
| Electric Transmission: 
~. . Gines.~ | 
- Evidence. - | | 

See Appeals; Homestead, 


_ subheading S tock Raising ; 
_ Mineral Leasing Act; 
tice and Rules of Practice, 
| subheading. Contest. : 


Exchange Rights. 


Prac- 


os Page Federal Range. 


65: 


See. Forest Liew Selections: iy 


Exploration Aeresniants, . 


‘See Bureau of Mines. Seal 


- _ Federal Common’ Lav. 


See Trespass, 


_Doctrine. 


; 7 Federal Employees. 


‘See Bureau. of Mines : ‘Dam- 
- age Claims, subheading Prop- 


erty Damage; ‘Hatch Politica] 


_ Activity Act;:-Homestead, sub-- 


heading Qualifications of Hn- 
- tryman; Inventions ; Ramspeck 


subheading : 
' Measure of Damages and Erie. 


Act, subheading Field Appoint~. 


| ments. _ 


oe Federal Power Commission. - 


See Rights-of-Way, subhead-. 


ing TBlectric Transmission 
_ Lines, Transfer of Right-of- 
Way ;- ‘Uniform 3 Accounting: 


System. 





’ INDEX - 


Unrestricted Use | 
Taylor Grazing Act. 


d. See Color of Title. 
Federal Range Code. 


See. ‘Grazing and Grazing 


Lands; Table, p. LAXVITT. 


Office. 
_ See Oaths, 


Final Proof. 


| oa Page | 
Terminated by me: 


Field Examiners, General on ae 


-See Homestead, subheading : 


Stock pauene: 


Fishing. © 


See Indians 


and Indian | 


Lands, subheading V Wind River . 


Reservation. 


Fish.Trap Sites. 
See Alaska. 


| Five Civilized Tribes. - 


See Indians. and 


Indian 


Lands}; Indian. Tribes ; Oil-and. - . ae 
- Gas leases, Indian Lands; Sec- 
retary of the Interior, Author- . 


ity, subheading Delegation. 


FI athea d Indian Irrigation c. 


Project. 


See 
Lands. 


Indians. : 


Flathead Indian Reservation. ~ | 
‘and Indian _ 
subheading: Rights-of- 


‘See Indians 
- Lands, - 


and Indian. 


Way; Indian Tribes, subhead-:. - a: 
ing Confederated Salish and 


Kootenai Tribes. 


Forest Lieu Selections. : 


Legislation. . Re Selections _ in Lieu a 
of Lands within Forest Reserves. _ 7 


CHARACTER OF LANDS To. Br 


SELECTED. 


a The requirements as_ to - = 
the character of the lands to. 7 


_ Forest Lieu : Selections—Con, 7 


: Legislation Re Selections in Lieu of 


Lands within Forest Reserves—. 7 . 


Continued. 


_ be selected ‘eonttane under. ‘sec- 


tion 7 of the: Taylor Grazing 


Act... Thereunder: lands not 
of the required. character are 
| not proper for disposal in sat- 
- isfaction ‘of. an’. outstanding ay, 
substitute ‘selection. right as © 


accorded by the repeal act of 


March 8, 1905_ 212, 277. 278° 296-208 i, 
— 20The act. of June 4, 1897, o. 
as amended by the act of June ~ 
; 6, 1900,. requires selections of — 
- Jand.in:Heu-of ‘tracts within'a 
‘public. forest reservation to be-.— 
' confined to. vacant surveyed -°- 

_ Ronmineral public lands: which. 


are evbiect to homestead 
entry: 


- nor proper for. acquisition in 


ae satisfaction - of an. outstanding | go 
exchange right under: section 7° | 
of. the: Taylor Act. . Further, ~ 
- such Jands are affected. bya 
_ public interest and may not be 
“restored. to the: public domain’ 


for ‘a ‘disposal incompatible 


with the - purposes of the ‘ 
‘withdrawal of November -26,  — ; 
- 1984 See ae, 278, 279, 297, 208 


4, Lands having a- minéral 
“classification made by a board’ 
of commissioners under. au- 
~ thority of the act of February 2 
- 26, 1895, approved by the Sec-” 
~ tetary of the » Anterior - -and- 


. never’ revoked are prima facie 


mineral lands and as such are 
‘not subject to selection under 
_ forest lieu legislation or proper “Se 


ANDER | 


eee ae, ‘278, 296-808 . 


- 3. Forest lands valuable only = 

| for: their timber: and too moun- — 

_tainous for. farming or grazing 

- if cleared cannot be classified 
as suitable for’ homestead _ 

entry and therefore are — 

- neither’ ‘subject. to ‘selection 

under forest’ lieu legislation | 


sidered 


= attorney. 


‘Page Forest Liew Selections—Con. 


* 2% ‘Lesislation Re’ Selections in Liew ‘of | 
- Lands within > Forest: ‘Reserves— 


_ Continued. 


: for acquisition - in satisfaction ~ 
|. of. an. outstanding’ substitute 
_ exchange right under section 7 |. 

|. of the Taylor Act uBR, 278, 


oe eee Rice? Nor : 
ScRIP OR. A FLoat. ‘BUT A: 


Page 


28 | 


_ Rieur or ‘EXxcHaNncE Br-. 
TWEEN: Lwo OWNERS ; ‘As: 
SIGNMENTS AND PRACTICES |. 


.. BY. Screw Drarers. Not 


7 CouNTENANCED ; DouBLE.. 


is P OW ERS OF: “ATTORNEY. 


ee Forest lieu. legislation con- ci 


templated an exchange of 


lands between two owners and . : 


in the right of selection created _ 
an exchange right, not a float-. _ 

| ing right’subject to barter, sale 
| or.assignment. The selection 
| right may be exercised only by _ 
| . the owner of the lands relin- 
‘quished. as base for. the selee-. 


tion or for him by - his. duly 


qe, authorized agent, and only to fe 

| such owner may patent to the > | 

| selected land issue. No selec-* | 
‘tion by an assignee will be con- 

ited tee ee toe 278, 288, 284 


6. The Department has never. 


+ countenanced the practice of. ~~ 
| dealers in public land rights 
es treating the exchange right as. 
i ‘serip and assigning it. through .. 7a 
| the use . of. double powers of) 
Although without 


authority to. prevent” ‘such pri-. 7 


| vate assignments, the Depart- Li 
ment is not obliged to recognize | 
them ° and does. not do so. If 


an owner of offered lands con- : 


; tracts privately for a. prepatent | 
sale. of his interest in selected. 
1. Jands,. his: transferee has- no. 

| privity with the Government a 


and will not be ‘recognized by ~~ 


iz it. if the. vane: Peper Mh 


80d 


| Forest Lieu Selections—Con. - 
Legislation Re. Selections in: Liew of: | 
Lands . within Forest Reserves— = 


Continued. 


~ rejects: the selection. or cancels’ 7 
the right the transferee has no 
. ¢@laim on the Government but: _ 
. must look to his vendor: 
thr ough the courts for redress. ~ 
Nor will the transferor be - 
heard. to complain’™ that. rejec- Oe 
tion of his selection or failure 
of. his base has prevented his _ 
convéyanée of a selection which 
he has privately: sold before 


. acquiring it: Held, that where 


an executor alleges that X, a. : 
| record owner relinquishing for- . a 
est. reserve’ lands and making: _ 


a ‘selection in his own name, 


acted only in a trust capacity ke 
for the benefit of a company 
dealing in land rights and of © 
the executor’s testator, - who- - 

| _ purchased. the selection right | a 
involved from. the company, ~ 


and where such executor, 


whether or: not. offering proof. 
_of his authority to act, applies _ | 
- to withdraw the ‘selection in- 
order to recover the funds _ 
invested, the Commissioner OL. * 


the General Land Office acts 
correctly in declining to deal 


with. the -transferee’s” estate, 3 


in recognizing only the selector 


of record, in requiring — his 
compliance with the Tegula: 
tions ard in canceling the se- 
Jeetion upon his default__273, 288-284, | 
| 294, 295, 296 7 


“Rigar OF SUBSTITUTE SELEC- es 


TION. UNDER -REPEALER; 5 


CONDITIONS | PRECEDENT; 
WHEN RicHtT DEFEATED | 
ae ELIMINATION or BASE . 


FRroM ForEst RESERVE. 


Te A, selector of record who — 
- for five years fails-to comply... __ 
with. regulations requiring the. - 
‘posting and publication of the: 


7 ‘paes Forest Liew Selections—Con, 


: Levislation Re Selections in. Liew: of 
_ Lands - within Forest Reserves— - 


- Continued. 


- selection. and whose selediion: | 
is. canceled. for such default — 
and closed three months be-— 


Page 


fore ‘repeal of the forest lieu 
acts is not. without fault, has — 


~ no selection pending at repeal - 
~ and has no right of substitute — 
. Selection under the proviso of 
| the. repeal act 21278; 280; 286. 


8. In such case neither: the ae 


_ selector: of. record: nor. the al- 
leged heirs of his alleged — 
transferee may at any time.be 
heard to claim-a right of. sub- 


stitute selection under the re- > 


peal proviso -but: particularly 


not when, all parties having § _ 


failed to make avail of appeal © 
“procedures or of other meas- © 
ures. designed to protect-their 
| rights, they petition for the ~ _ 
| exercise of. supervisory. au- 


thority in regard to the 'selec- | 


|. tion after a lapse of 328 c | 
' months from. its cancellation ess 

and without. any sshowing of : 7 

: extraordinary | emergency ‘or. ? 
: exigency mt erat _278, 280-288 

9, Where forest.-reserve — 
lands which lave been re- 

_ linquished. and. stand as un- . 

i satisfied base for an outstand- ; 
ing valid right of substitute: ~~ 

-.selection under the repeal act 
are ¢éliminated. from the re- | 


serve before. the exercise of — 


such right, the right falls. and. 


there can be no enforcement ee 


thereof, the reason for. the ex- .. 


change having | ceased to 
_ exist ere et Seer 289, 298 


10. A departmental decision - 


which. in. circumstances. such | 
_ as those above described. holds. | 


the cancellation of. the selec- : — 
tion. to. have been erroneous, 


|. overlooks the interim elimina- - 


tion right. 
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. ; Legislation. Re Selections. in; Liew of 


- Lands within Forest. ‘Reserves— 
Continued. - “a 
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tion -of : the pase lands from.” 


the forest reserve and accords 
a right of substitute selection - 
is ine error and: must. be - ‘Te- 

-— ealled and vacated_. 


-Sudaerany OF THE. JTERIor, 
- SUPERVISORY - AUTHORITY } 
OBLIGATION | 
‘STATUTORY Dieectives. 


O74, 280, 282, 
283, 288-290, 202, 298 


TO. “Onstev 7 


a mn his: administration ae . 


_. the public lands. the Secretary ; 
of the Interior, although hayv- 


ing broad discretionary . pow- — a 


~ ers in his. supervisory capacity, See 


is bound by the terms of the . 


“applicable statutes and by the. _ 
purposes of the withdrawal. 


He . may. not. substitute - for - 


_ their conditions - rules of his: | 
in- particular: wear 


own choosing 


eases. Nothing in’ the War 


Powers | ‘Acts. authorizes | the 


_ Secretary to determine -the’ 
_ propriety of a substitute seléc- a 
‘tion permitted by the repeal — 


act of 1905 by reference to the 
war and to the capacity of an 
aa applicant’s. transferee to serve — 
_ the war’s purposes rather than 
-. by reference to the conditions 
a imposed by the -statutes. ere- 


‘ating and controlling the selec-_ Z 


ernment. concern 


‘Nor. does the. Gov- a : 
itself with — 


- the ‘qualifications of a trans: le 


le » feree, with whom" it” has no |]. 7 
| ee DPINIGY cee 229, 240, 274, 298 s 


‘CHARACTER OF er IN Sup- a 
STITUTE - SELECTIONS. PRE- 
. ‘SCRIBED By. ACT. oF JUNE 


6, 1900 ; | LEGISLATIVE ‘HiIs- a e 


. ‘TORY. 


12, Both the. terms. and ane 


c legislative history | of the act: : 
of pune 6, 1900, show the con- 


_ lieu. 


| fined » 


cific - 
4 : unsatisfied. 
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Legislation. Re Selections: in: Lieu of oe 


‘Lands “within Forest ‘Reserves— a Fe 


Continued. 


selections. 


1897.: 


i re ee Se ay Se eh Se a ere 


_ gressional intent. ‘that in the a 
| interest of curbing exploitation’: a 
of national timberlands ali ° 
: made after = 
— October. 1, 1900, be of lands... 
of the restricted character. 
_ specified by said act and not’. ~ 
of the broader character: de- 
- seribed by the act of June 4, - 
‘This | limitation: is ap-: 
plicable to a substitute selec: 
| tion made under the proviso of 
‘the repealer of March 3, 1905, ~ 
{even though the original ‘se 
lection which it replaces may 
have been under the.1897 act — 
and of Jands more » benedly: de- 
aa, 298-801 


Ruemr or Sunsieong Surzc- aaa 


‘TION No 
Lrrrarions. 


New. Riert; _ 


“13. ‘The. proviso of the or 


selection, 


“ApumsratvE 


8 real ‘act of March 3. 1905;, cre. 

| ates no. new right:of exchange ~_ 
but only a right to makea new — - 
selection in place of the selec: 
~ tion. which failed and in exer- - 

- eise of the original right, the 

quantity of land in the substi- i 

_. | tute selection to be the same as _ 

- that in the original selection : 

and no’ greater, even though 
additional ‘base, — | 

but. never assigned to a spe-_ : 

may remain 

974, 301-808 


relinquished ‘ape 


, Damo. 7 
Tes WHEN: Base Invarr | 


- DATED By. RESERVE BounD- 
ARY CHANGES; PROTECTIVE ~~ 
MEASURES IN ABSENCE OF 


RELIEF LEGISLATION. | 


14, ‘Administration of forest — 


~ lieu ‘selections has been em- 
| barrassed by numerous factors _ 
- basic among which ‘has been = _ 


806 


Forest Lieu Selections—Con. 
Legislation Re Selections in Lieu of cx 
Lands. within. Forest. Reserves— 


Continued. © 


the possibility that changes:\in 
forest reserve boundaries — 
made. before ‘completion of a. - 
selection. might invalidate:the 
base offered. by eliminating it: ~ 


from the reserve and might 


also thereby cloud:the offeror’s 


title, no permanent relief. legis- 


lation” permitting. restoration: 
of ‘invalid base to the -prior — 
owner. having existed before . 


1930... Measures taken to pro- 
tect rights. included: general 


rules to effect prompt comple- . 
tion. of selections, special rules ° 
for cases presenting features 
for .equitable: consideration ..: 


and ‘stringent directions - re- 


garding “additional”  selec-__ 
tions © by scrip dealers who 


made. a practice of offering 
vast tracts of base land by one 
relinquishment deed.and there- 


. after making. their exchange 
selections piecemeal, in small - 


quantities; and at’ ee ‘lei- 
sure 


a ee es oy ce ch 


Scrip DEALERS AND Syarenr 


OF. “ADDITIONAL  SELEC- 


- TIONS” ; WARNING AGHNS? 
Risks. 


15. ‘Instructions of ‘March 6, a 
1900. (29. iL D. 579), warned... _ 
holders. of. outstanding | base | 
that delay in making addi-.. .- | 
tional selections would be at... 
their own risk, such selections _ 

- being subject to all changes in. 
‘the reserve boundaries and in 
the forest lieu laws: Held, 


that : ‘a valid right of - ‘substitute 


selection under the repeal pro- 

viso replacing an “additional” . . 
selection found invalid is it-. — . 
self an “additional” selection = 
and. subject . to a the: risks. | : 
described Race meere nes semen en 215, 309, 3810 Of 


ae UINDEX "se 


27 4, 305-810 
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"Legislation. Re Selections in Lieu of eee 


_ Lands: ‘within | ‘Forest ‘Reserves— 


Continued. 


Act Sua SPONTE. . 


- SECRETARY’S- -Avrmonity ‘TO eee 


16. AS long. as ‘publie ‘ands see 


‘yemain under the care: and 
-- control of. the Land ‘Depart- 
Ment its power to inguire into 
the extent and validity of 
rights claimed, against the Gov- — 


ernment and. to correct its own 


errors does not. cease. -When 
alienation. of public land is in-.. 


volved, the Secretary may de- 


. termine every. question. pre- 
sented by the case record with- 
out regard for the manner in | - 


which the case comes - before 
him for determination 


Relief Legislation; Repealed to Curb 
Abuses by Timber and Land Spec- : — 


ulators. and to- Conserye Forest 
Resources; Repealer’ 8 Proviso. 


1. The act of ‘June 4, 1897, 


‘though designed to relieve. set- 


275, 304 


‘Forest Lieu Selection Statutes. © 


tlers,, entrymen and patentees: 


of lands within national forest 


reserves by permitting. -ex- 


change of such. holdings for. 


outside. tracts, found. its. chief. ae 
beneficiaries in timber _ and .... 


land. speculators and opened. 


the door to gross abuses and. 
fr auds in wholesale. exchanges. - 
of denuded lands. in forest re- .) | 


~~ serves for the most” heavily tim- . 
“|. bered Jands_ ‘outside. ‘To end 


the abuses. and to. conserve the _ 


| = country’ Ss. dwindling forest re- 


sources, the legislation provid- 


|. ing for the.exchange right was _ 
repealed by the act. of March | 

8, 1905, entitled “An Act Pro-~ 

|‘ hibiting the selection. of | tim- 
‘per lands’ in lieu of lands in 

_ forest, reserves.” But a sav- 

- ing proviso permitted the com 
Deo “of pene: selections 


INDEX es 


“Gigecsis ‘Liew Selection Statutes: 


| —Continued. 


Relief Legislation $ Hepealed: to , Curb ee 


Abuses by Timber. and Land Spec- 


ulators and‘:to Conserve Forest - 
-. Resources; " Repealer’ s° Proviso— = 


Continued. _ 


found valid. ean the iiite of 
other, or substitute, selections — 


in the place of pending choices 
_ found invalid for reasons not 
. the selector’s fault.. Applicants 


herein claim a right of such. 
substitute selection under this - 
= Proviso | a eee 221, 232, 238 


Some Later: implementation of Na< 
tional Conservation - Policies. 


2. Various phases of conser- eet 
_ vation policy later found new. = 
~ implementation. in the. Taylor. - — 
Grazing Act of June. 28, 1934, 
-. -and the Executive orders of 
a November 26, 1984, and Febru- 
ary 5, 1985.. These effected 
$f withdrawal of the public Jands.. 
in 24. States, reserving them > 
for classification, for détermi- ~- 
nation. of their highest useful- : 
ness and for conservation. and. 
~ development of natural re- | 
--sourees. But section 7 of the. 
-amending act of June 26, 1936, 
-. gave to. the Secretary discre- 
tionary. authority to restore to 
the public domain. for dis-" 


~ posal such withdrawn lands as 
in his opinion meet the pre- 


scribed ‘tests and those ap-" 
plicable in the interest of the 
people and: of conservation. of 
natural resources: Held, lands: 
selected for: satisfaction of an ...: 


outstanding substitute forest 


- - lieu selection: right must. meet. Z 


the requirements under. sec- 


tion v are 228, 238, 234, 239, 240 


Gide setae: of .Lands Subject. to 
Substitute - ‘Selection. Under the 


Repealer’s Proviso. and Under 
Section a ‘of the: bayer ‘Grazing 


; ; Act. 


2268. where a right: to make a. ae 
"substitute selection exists un- — 


. Page | Forest Lieu Selection. Statutes: 


| —Continued. 


—Act—Continued. 


_ the legislation ‘providing for 


the act of June 6, 1900, as: well 
as the requirements of section 


fit. for agriculture and. impos- 


also a. substantial value’ for 





‘der the saving clause of the’ 
’ repealer, the ‘lands. selected... 
must-meet the requirements of 9 ~ 


‘the right, namely, the act of: 
June 4, 1897; as amended by. 


their timber, which are sought 
only for their timber and the 
disposal of which might mean ~ 
‘immediate liquidation of their 
portion ; of - this exhaustible is | 
natural .resource are, affected 
‘bya public’ interest and the. a 
‘Secretary has no authority to — 
restore them to the public do-. 
main for a- disposal in dero-. | 
“ gation of. the. purposes. “of the... | 
| withdrawal;4. That the lands). 
{ here. ‘selected, not. being sub-.. >) 
- ject to ‘homestead entry and. 


“Page ets 


Character “ of Lands’ ‘Subject to 
Substitute Selection: Under the 
Repealer’s ©: Proviso“ and Under — 
Section 7 of the Taylor Grazing 3 


9 of the Taylor Act: Held, 
1. That lands selected ‘in satis: ~ 
* faction of an.outstanding sub: °°. 
stitute selection right must be. 
“vacant surveyed nonmineral 
public. lands which are Subject: Pood 
to homestead | entry . PR 
| .and. “proper for ‘acquisition | in, 
7 satisfaction of any. outstand-._ ae : 
}, ing. = > exchange _ ee es 
‘| rights _ * eH; 2-That lands peer: 
| which ate ‘essentially forest. | 
| lands, unfit for grazing, and so 
a - mountainous, rough, rocky and ca 
de steep. that even if, ‘cleared of — <. 3 
| — their timber they would be un- 


| sible of cultivation cannot be. 
| classified as suited or subject 
to. homestead | entry; 3. ‘That _ : 
* forest’ lands. which have a 
value. for: conservation: and... 
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Character. .of Lands - Subject to |. 
| Substitute Selection .Under the 
. Repealer’s -- Proviso and Under — 

‘Section 7. of. the. Harioe Grazing Lin 


_ Act—Conti nued, 


being affected by a paramount a 
public. interest, cannot be 
classified as. proper for acqui-. . | 

sition in satisfaction of an out- . - 


standing substitute “selection 


right and cannot ‘be restored ss 
to the public domain for dis-._ 


posal as such public lands; 5. 


- That an isolated tract may not: 


be released. for a use contrary. 


to the publie interest___228, 233-285. : 


| Title of . ihe Repealing Act; Effect 


_ on Character of Land’ ‘Subject - x 


ae to Substitute Selection. . 


- &, ‘The repealing act of March el 
3, 1905, is entitled | “An Act | 
‘Prohibiting the selection of 
timber lands in lieu of lands ° 
in "forest reserves” but the’ . 
saving clause is silent as tothe 
character of lands subject — 
. to the substitute selection ‘per- 


“mitted. . Whether _the = title 


‘places an additional limitation - | 


on the substitute selection, 


restricting” it to lands wholly . 
without . timber, ‘is not. here — 
_ decided 220, 282, 283 


me Lands Subject to Homestead Entry; 2 
_ Meaning... of Term in Land De-. 
_ partment. Practice and. in. Act 2 


oot June 6, 1900. 


2 OB. Land Sepa ranent prac- Pie, 
tice has regarded the use of | 
lands for farming.or for agri- tao 
culture in the broad. sense aS 


7 satisfying. the. ‘cultivation ‘re- 


‘quirement _ of the homestead 
law but. has ‘not’ ‘permitted ane 
" $ homestead ‘entry of lands in-~ © 
. . capable of being © rendered - 
cultivable or usable for such ~~ 
farming, for example, lands 4 
ee e only tor, their timber :: 


| INDEX 


Page Forest Lieu Selection Statutes. ae rm 


—Continued. 


Lands Subject to ‘Homestead Entry; a 
Meaning of Term in, Land De- 
partment Practice and = in -Act 
of June 6,. 1900—Continued.- : 


Held, that in the act of June o4 
6, 1900, the Congress. used the ~ 
-term - “subject to. homestead Son. 

entry” in the same way as the 
Land Department Sco 229, 234, 
a: Fe alte, 236-289. 


Secretary of the iaesting. , Siveeniaey 7“ 

- Authority; Discretion Limited by. 2 
Statutory Rules and the ‘Public’ os 
Interest. ne | 
6. Despite “wide powers in 

his supervisory: capacity and 

large’ discretion under section 

7 of the Taylor Act the Secre- 

: tary is bound: by the applicable . 

statutes and may ‘not substi- 

tute for their conditions. and . 

the public interest ad hoc cri- = 

teria of his own or an ap- — 

plicant’s. choosing_.___229, 240, 274, 298 


| A Valid Right of Substitute Selec- 
tion Recognized ‘as a_ Property | * 
. _-‘Right; When to be Satisfied. 


. a, The “Department ‘recog: . 
‘nizes a valid right of selection. 

_ or of substitute selection asa 
| property right and will permit . 
its satisfaction when. the rea- | 
son for. the exchange continues : 

to exist and when the proper. . 

| parties comply with the Tes yo 

quirements, ‘To. refuse ap- . 

| proval of a particular. selection oT 

| because it. does not meet the © 
legal: requirements is neither ~ 

_ to repudiate nor to destroy the 

right. There are no equities. 

~ to be considered when a se 
lector, disregarding the rules, a : : 
fails’ ‘to perform the. selection” ad 

- requirements within.the period 

reasonable in the “ere 

stances of his ease. 229, 240, 241. 





Forest Lieu Selection Statutes 
—Continued. | _ 
Treatment of Substitute Selection 

Right as Scrip Risks Defeat of 
Right by Interim Changes; 
Laches; No Claim Against Gov- 
ernment. 
8. One treating a right of 
substitute selection as scrip 
and delaying its exercise will 
not be heard to complain if his 
right is defeated by interim 
changes in forest reserve 
boundaries or in the governing 


law. Nor will one failing to. 


apply for restoration. of his 
relinquished base be heard to 
urge that Government posses- 
sion of the title for 40 years 
places any obligation on the 
Government to grant a par- 
ticular substitute selection 


Geological Survey. 


see Inventions, subheading 


Federal Employees, Employ- 
ment to Invent; Mineral Leas- 
ing <Act, subheading Public 
Lands Acquired for Specific 
Purpose. 
Government Cortracts. 


See Contracts. 


Government Employees. 


See Federal Employees. - 


Grand Canyon N ational Park. 


See Rights-of-Way, sub-- 


heading Aerial Tramway. os 
Grant by ‘the United States. . 
‘See United States, 


Grants, Congressional. a 
See Public Lands, subhead- 
ing Accretion and Avulsion. 
Grazing and Grazing Lands. 
- See, also, Indians and Indian 
Lands, subheading Ceded 
-- Lands, Taylor Grazing Act. 
692959-—48-—-56 





INDEX 


Licenses. 


ALLOTMENTS OF FEDERAL 


- Rance; AGREEMENTS. | 


1. Section 6, paragraph (d), — 
of the Federal Range Code. 


provides that “allotments . of 


| Federal range will be made to 
- licensees or permittees when 
. conditions warrant, and divi- 


sions of the range by agree- 
ment or by former practice 


will be respected and: followed . 


where practicable”: Held, 
that this provision refers only 
to the particular areas of 
range, or the_ boundaries 
thereof, upon which a licensee 
or permittee shall graze his 
livestock, and does not author- 
ize the substitution of such 
agreements for the adjudica- 


- tion of applications according 


to the standards defined else- 


where in the Federal Range | 


Code 


ee ee 


Base Property; Date oF 
Fmning APPLICATION; DE- 
PENDENCY BY USE. 


2. The offer of base property 


in an application in one graz- 
ing district before June 28, . 
' 1938, the dead-line date fixed © 
by regulation, is sufficient to . 


preserve such dependency by 
use as would otherwise have 
created a qualified demand in 


another district, although the 


809 
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. 193 


base property was not offered - 


in the latter district until 


sometime in 1941_____ 


_ Base Proverry; Evmence 


oF OWNERSHIP OR CONTROL. 


3. The Grazing Service 
should not be required to ad- 


judicate applications for graz- 


183 


ing licenses wherein the own- — 


-ership or control of the base: _ 
property is indefinite, and in . 
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_Licenses—Continued, 


‘such instances it is within the | 
authority of the Grazing Serv- 


ice to withhold the issuance 
of the licenses until such own- 


ership or control has been sat- 


isfactorily shown. 


i ee es ee OD ee 


Base .PROPERTY; LAND OR 


WATER. 


«4, While a determination 
whether land or water shall 


constitute base property in a> 


given instance is a matter of 
discretion and is not lightly to 


-be. disturbed on appeal, a rec-. 


ord showing that a particular 
water was the sole one Sserv- 
ing an area of Federal range 


during the priority period, that - 


such range cannot now be ap- 
preciably utilized without the 


use of such water, that no per- : 
son other. than the one con- | 


trolling the land upon which 
the water is located can 
legally enjoy access to it, and 
that. other waters in the dis- 
trict have been recognized as 
base property, is insufficient to 


support a rejection of an ap-. 
plication for a license based - 


on such water 
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5. The discretion to be exer- | 


cised by the Grazing Service 
in the’ determination of 


- .whether land or water shall 


constitute base property in a 


given district is one which will | 
be disturbed only upon a show- » 


ing that it was arrived at 
capriciously, | arbitrarily, or 
‘without adequate . knowledge 
of the existing conditions____ 


Bask PROPERTY; WATER; 
- EXvrent or PRIORITY. 


6. Water developments made 
subsequent to the priority 
period cannot affect the rating 
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419 
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_ which a water should receive ; 


otherwise .licenses or permits 


based on water would be uu- 


stable and subject to clefea- 
sance by subsequent water de- 
velopments | 


Base Property; PARALLEL 


LANDS. 


7. The term “parallel 
lands,” as applied to certain 


v 


privately controlled lands — in 


grazing districts, must be con- 


sidered as embracing those. 


lands that are generally of the 


same character and type as the. 


surrounding Federal range, 
that is, they are uncultivated 


and produce the same general 


types of forage and are phiysi- 
cally similar to the surround- 
ing Federal. range. In those 
districts where it has been de- 
termined that the Jederal 
range can be used only during 
a part or certain parts of the 
year, such lands are not de- 
pendent by use______-_-__ 


Bas—E Property; YEAR- 


RouND OPERATION. 


8. The express requirement 


in section 1, paragraph (a@) of 


the Federal Range Code of 


1942 that there be “possession 


of sufficient land or water to 


‘insure a year-round operation 


* * *? ig clearly comple- 
mented by the definition of 
“land dependent by use,” 


which is defined in section 2, 


paragraph (g) of the Code, in > 


part as “forage land which is_ 


of such character that the con- 


duct of an economic livestock | 


operation requires the use of 
the Federal range in connec- 
tion with it” | 
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-- . board, .or. the. district or 


_ Grazing & Giising Lands—Con. 
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Parricuar RANGE; ; 


APPEALS. 


Ab- 7 
MINISTRATIVE “Discretion ; ee ae 


Pee eee 


"Page Grazing & Grazing Landon, 


9. ‘While an ‘applicant. for ae 


grazing license‘cannot demand, 
as a matter of right, that he 
. be licensed, in a par ticular: dis- 
— trict, since the assignment of 


' the area of range to be used ‘by | 7 


a licensee is a. matter within, Ss ot 
the discretion of the Grazing - 
Service, the question of the ~. 

proper exercise of. iiseretion ~ 
ate may be raised on appeal. 


a et 


Oe Carrying Capacity. : 
10, The carrying capacity of | 


e lands. can be: determined only ~~ 


by an’ examination of the 


lands;: and the: Department 


necessarily ‘will: accept the © 


findings of the Grazing Service 
in cases where unfairness. or 


discrimination is not charged, 


and. no effort: is made: by the 


appellants to. state in. what - 


instances the determinations 


are incorrect or what, in their 
- estimation, such  determina- 
tions: should have been 


Hearings on Appeal; Procedure. 


11. The requirement of. sec- 


tion 9(2) of the Federal.Range | 


Code that a copy of an appeal 
-and brief in Support. thereof 


- 686 


must.be served on each party: 


of record, applies only to par- 
ties who. are adversaries. such 


as appellants and interveners, 


and neither. requires the serv-. 7 | 
ice of. appeals on.the advisory. . 


‘gional .. graziers, nor. contem- 


_. plates the filing of a reply: brief 
bi by the latter 2s uae 


ue Permits’ fon. Construction of: Im ae 


“provements. 


ted 12.. The: issuance. of a. penne” oe 
" for ‘the construction - Of". im- ee 


6929504857 


Te": 


- Treasury, 


~ Presidential élector, 
of the Senate, Member’ of the... 
‘House. of Representatives, Or: 
Delegate. or. ‘Resident. Commis- a 
| sioner. from any. Territory or 
| insular possession” . 
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_ 


provements—Continued. 


provements on Federal range. 
- under..section 4 ofthe Taylor 
Grazing Act does not in itself. _ 
constitute the grant of a right © — 
to use the Federal range that. — 
is within the fence constructed. 
under’ such permit oe me; 


| Grazing Service. ieee se 


See. 
Lands. 


; 198 Hatch Political Activity Act.” 


Alaska; “Goverior and: ‘Gestetacy of 
Territory ; 
tions. 


1. since the Gossiniok. ‘and 


saa ena Posi- = 


Page ea a 


Permits ‘for. Construction» of: si a 


Grazing. and. Grazing = 


the Secretary of the Territory. Lah 


of. Alaska -are appointed. by. 
the. President, by and with the 


advice ‘and. consent ‘of: ‘the 
-. Senate, and since-their salaries. 


are paid from the Federal 
they must be. re- 


garded as employed in “ad-.. - 


ministrative” positions “by the 


United. States” and hence sub- 


ject to the prohibition. in sec- 


tion. 2 of the Hatch Act. - 


against the use of “official au- 


thority. for the purpose of in- 


terfering with, or affecting, 
the election or the nomination. 


of any candidate for the office . | 


of President, | Vice ‘President, 


2. ‘The - ‘Governor and. 


Member _ 


AUT 
. Alaska; ‘Governor . and Bec: of : Lae : 
7 Territory ;. Executive: Branch. — wee ee 
} ‘the | 7 
| Secretary of the Territory’ of 2°. 
| Alaska, . while: employed. in the - | 
_ executive branch, ‘are not tobe. 
iz ee as: uDives in. ‘the: oe 
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— Federal - Government, : 
_ the. meaning. of» section O(a) 


ce: tions. ° 


“Hatch Political Activity Act— 


Continued. 


- Alaska; ‘Gatenin 


Continued. | 


and. ‘Secretary : 
' of. Territory 3. Executive Branch— 


INDEX, 


‘Page | Hatch Political Activity Act 


executive br a 1¢ hh ‘ot the - 


within = 


- of the Hatch Act, forbidding 


- to use. 


_ officers and ‘employees thereof... - 
“official authority or~ 


influence for the purpose of in- . 
terfering with an: election or. | 


. political” management or 


‘posi- | 


affecting. the result. thereof,” .~ 
—-o0r..to. take “any active part in. 
political campaigns,” since (1). 2 
the context: of the entire: sec-.. 
- tion reflects. an intention. to” 
exclude | | 


| ‘policy-making . = 
<3 tions, - and. (2) reference » to. 
subsequent. ‘enactments. - 


indi. 7 
- cates: a- legislative. recognition ae as 
that Territorial officers theres 2.25" 


_ tofore. had been unaffected by : a | 


. the act 


mae ee 


407 |, 


Hawait; Governor and Secretary SE* =. %. 


: Ternten 


3. “Since the Governor 


Administrative Posi- : | = 


and | | 


ga the Secretary. of the Territory oo, 


of Hawaii are - appointed by 


the President, by and with the 
advice and consent, of the Sen- — : 
ate, and. since ‘their salaries 


are paid from the ‘Federal 
. Treasury, they . ‘must. be’ re- 
garded. as employed - in- 


tad. 
ministrative”. positions “by the 
- United States” and hence sub- 


- jeet to. the prohibition | in. ‘sec: = i 


tion 2 of the Hatch Act against — 
: the use of “official author ity 


ae for. the purpose: of. interfering - . 
with, or affecting, the election i 


or the nomination of any can-.. 


a didate for. the office of - Presi- 7 . 


of | Repr esentatives, : 


_ dent, Vice. ‘President, Presis) 2° 

- dential: elector, “Member of the |.._ 
Senate, ‘Member of. the House 
or.. Dele: |. 


exclude 
 .tions, 
- subsequent ‘enactments - 
|. -eates a legislative recognition. 


the. act . 


. provide. for. 


Continued. 


Hawaii; Governor and ‘ Sécretaxy- of 


Territory; Executive Branch. 


4. The. Governor | 
Sectors of the Territory of 


sioner from..any ‘Territory or. 
insular’ possession”. | 


es te ey 


Hawaii; Guee and Secretary. of 


Page 


‘Territory; Administrative Posi- A 
_ tions—Continued. a a? 
gate or Resident -Commis- ~ 


and the e 


_ Hawaii, while employed in the _ _ 
executive branch, are not to be’ 


regarded | as: ‘employed in the _ 


Federal Government, -within:. 


| | the meaning -of) section O(a): 
| of the Hatch Act, forbidding 
|. officers: and employees. thereof 
to use “official authority. Or. 
‘influence’ for. the purpose: Ore 
_ interfering with an election: Or 
affecting the’. result’: thereof, as 
or to take “any. active part in 
ee political management. or cin 


political: campaigns,” ‘since: (D 
the ° context of. the entire .sec- 


tion reflects .an. intention (6 
-policy- -making - poets” 
reference to’ 


and (2). 


_indi- 


that Territorial officers there-_ 


executive branch. of. the me 


ot 


tofore had been unaffected. ‘by ~ 


Hawaii; ; 
Employees. 


5: Himployees of ine Office of — 


7 Civitan: Defense in the. Ter-. 
-ritory of Hawaii, paid from. 
: funds allocated to the. Secre-' 
| tary of the. Interior: from. a 
| special : emergency ‘appropria-. 
tion ‘made to the President, to 
. emergencies: af- — 
 -fecting: the ‘national - ‘security. 
| and defense » (55 Stat. 92, 94), 


are employees. of the executive,” 


, : branch of: the Federal. Govern 


Oe re a i i i ae ee ee ee : 


Office of Civilian Defense a = 7 


‘Hatch Political | Activity y et Page Hawaii, 7 


= See. Hatch Political Activity : 
| Act. 


7 Continued. 


Hawaii; ; 
‘Employees—Coritinued. 


- ment and accordingly. are pro- 7 

hibited by section 9(a). of. the. - a : 

Batch Political ‘Activity Act? os 
- (act of August 25 1989, 53. co | 


«1147, 18. U.S. GC: 61h), 
~ amended; from” taking: 


Consequently, _ 


of the ‘Territory of Bawaii__ 


_ Havwuit; 
: _ Security Department. 


: 6. The Director of ‘the Ter- 7 
_ Yitorial Social Security Den. 
| reason of. his’ | -: 
- identity. with the” program OF: +5; 
the Federal Social Security ee 


-partment,.. by 


E Ache and the | definition of 
-» . “State” to. include 
4 > tory” ) 
Hatch Act, is subject to all of 


the prohibitions in sections 2 | 
and 12(a) of the act against eee 
political activities. on the part. 2 
of. officers and employees - “of: 
agency | 
; whose principal employment Iss 
~ in connection with any activity . - 
which is financed in: whole or, 
oe part ‘by’ Toans . or grants : 
‘made by. the. United States. or ae 
pene BOL 


“a any State. or: local . 


_ by any Federal agency”. | 


ay Hawaii; ‘Territorial Employees Gen- s ae 


erally. 


ie ae Oh: No officers: or. employees: ; 

fas of the. Territory of Hawaii, 
other than the Governor, 

. Secretary, and: the Director of. 

. the Territorial Social. Security a 
are subject to 
any of-the provisions of the _ 
- Hatch Act unless’ shown! foe at 

~~ employed in connection with a. 
federally financed ‘activity____: 


a ‘Depar tment, 


2 INDEX | 


Office of Civilian Defense 


active part in. political’ side ran a 
agement or-in. political cam- 
- . --paigns, they. 
~Imay neither seek nor hold elec- — 
tive office . in -the Government 


Director, Territorial Social 


“Terri-: . a 
in © section: 19° of the: 


‘the — s 


| Hearings. 
- Lands, 


. of Practice. 


Helium. — a 
See Indians and. 
Lands, 


for Helium Plant. 


 ” des Highways. a 


“Thdian ay 
‘subheading Navajo 4 
“Tribe, Lease of. Tribal Land 


See - Gr azing and Grazing = . | 
subheading | ‘Hearings - ee 
on. Appeal ; Practice and Rules : 


' See National Park Service aa 


7 subheading County Roads. 
| Homestead. ies 

Drainage, 
Arkansas, — 


— Sée, . also, 
| Cone . 
1. gota; 


. Forest ‘Lieu. Selection 


Statutes; Mineral ‘Lands, sub-- : 


7 Reclamation, 
“Resident | 


“Resident _ Entryman”; 


__ of Public Lands. 


ment. 


7 Military Services” Applicant 
_ Homestead Entry; Appeal. 


| the ‘regular course is” 


ser vice 


Miliary Services “Avatleace. 
‘Homestead. Entry; Rehearing. 


: heading - Agricultural ‘Entry; ee 
|. Mining Claim; Public Lands; 
‘subheading - 
‘Farm “Owner, aa nee 
Sol. 
: diers’ and Sailors’ ‘Civil Re- : na coe 
“lief Act of 1940; Withdrawal 


Land Devartment Practice Re iatiae . ee és 
faction of Cultivation Require: . ee 


a as See Forest Liew Selections. ms 


for aes 


+ 2. Where an: ‘appeal is filed a oe 
and perfected by an.applicant =~ 
for homestead - entry prior to ope 

his. entrance -into the military = 

: gervice; action on the appeal. in? * 
“not. = 
stayed - by. notice of military ot ras 
188 


for ; + 8 


8. “Where ‘an. ’ applicant - foe ks os a 
~ homestead entry: in the mili- 2 | 


- homestead entry 


Homestead—Continued. 


Military ‘Service; 
Homestead .. Entry; z 
Continued. 

tary service is entitled by de- 

partmental regulations to a 


rehearing but, before filing and - 


_ perfecting a motion for rehear- 
_ ing, he requests that final ac- 
‘tion on the entry. be suspended 


during the period of his mili-’ 


Page ‘Hunting and Fishing. | 


Applicant: for: 
Rehearing— 


tary service, action on the © 


_. rehearing will be’ suspended 
during the period’ of military | 


- service, unless the applicant 


subsequently elects to proceed. -_. 
with the case during his serv- 
jee period ~~ 22-2 ~ 


Qualifications of Entryman; Federal a 


aa Employee. . 


| 4, Foreman of Civilian Gone, 


servation Corps, cooper ‘ating 


with Land Office on Alaskan 


Fire “Contr ‘ol Project, | 


improvements 


made 
and proper a 
prior . to. ‘his — 


"death: Held, not to have béen — 
an employee of ‘the Land ya 
‘Office - so- as to prohibit his 


interest in the purchase of 
public land’ within | the mean- 
“ing of Rev. Stat. ‘sec, 452 (48 . 


20,86, 11). 


| Stock Raising. 


ee a Ar a I Hs 


251 


Finan PROOF; myniner: Ape ; 


VERSE ‘PROCEEDINGS. 


| 5. Where an enutryman ‘sub- 


mits final proof which. is 


- clearly insufficient on its face, 
there is no occasion for further 
proceedings. In some instances. 


. the entryman may, be allowed 
an opportunity to make 


a fur-. 
ther showing but.adverse pro- . 


ceedings against the entry by. ° - 


.» the Government are not. war- 
. ranted ee . 


4 tions. - 


_ Suitability of Lands for Entry. _ : i. mi 
6. See Forest - Leu Selec-... Set 
Las sere 25 Uz. s. C. 871) -_------_-- > 


= Indians. 
188 | 


Gas Leases, 


574 | 


| D agroal 


See Indians - 
Lands, 
Reservation ; Wind River Res- 


er Leclair 


Indemnity Lands. 


See Railroad Land Gr ants. 


Indian Reorgenicaiion: Nee 


“See = Indians 
Lands; Indian. Tribes ; : Table 
of Statutes Cited, D. LX. 


See, 


: Legitimate | ‘ends Ilegitimate Chil- ¥ 


and - Indian e 
subheadings’ Sisseton. 


and ‘Indian 


. ~. Page : 


also, Damage | Claims, a 

. subheading Property ~ Damage, 

. Flooding ; Indians. and Indian : 
Lands; Indian Tribes; Oil and . © 

Indian Lands; — 
Secretary of the Interior, Au: 

: thority, subheading Delegation, | 


dren; Inheritance Rights; Descent ign 


and Distribution. ane 


1, The act of February 28, a. 
1891 (26 Stat. 794, 795, 25 


|. U.S, ©. 871), did not confer on. 
illegitimate - Indian | 
‘such a status of legitimacy as 
. would permit them.to share in =. 
“estates of their mothers’ kin- -. 
dred by representing their de- 


ceased mothers _.-_ 150 


children. 


2. Legitimate Indian. chile 0: 


dren may represent their. de- 


ceased father who was iegiti- ae 


-mate, only if such father could | 
have shared in. the estates of 
his kindred ._.-__ 7) | 
Indian. 
child may represent his. de- 2 
| ceased father in estates of his, 
father’s. 
: section 5 of the act. of Febru-. 


3. An illegitimate : 


kindred: by reason of 


ary 28, 1891 (26 Stat. 794, 795, 


150 


1500 
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: Indians —Continued. 


; - State. Sales Taxes. - 


~ PURCHASES ON. R ESERVA- 
‘TIONS; | Resrricrep FUNDS : 


_ EXEMPTION, . 


as Where the purchases: ie 
made on. Indian reservations 
‘the Indians are exempt from | 
payment . of State. sales taxes 
- because Congress has given @x- 


—s - elusive authority. to the Com- 


 missioner_of Indian Affairs to 
regulate trade with the 
tee Indians - on. Indian “reserva- 


tions © and. | prices at which 


goods shall ‘be. sold to. the. mM 
"562 
ee PurcHases Ore ee | 

TIONS; RESTRICTED FUNDS. 


. Indians. 


5..Where the purchases are _ 
.-. yoade outside of Indian reser-~ 


vations the Indians are not 
exempt from the payment’ of 


State sales taxes unless the . 


restricted funds used to make 
the purchases have been de- 


clared by Congress to be non-. 


taxable 


a Pasation: 


‘See - subheading State ‘Sales 
Taxes; Oil and Gas Leases, — 


Indian Lands, subheading 


State Taxes Imposed on Roy- | .- | 
alty, aasige as of ‘Indian. 


Tr ibes, 


Indians and Indian Lands. 


| See, also, Drainage, sub- — 
'. heading: Minnesota ; ~ Indians ae 
_ Indian. ‘Tribes; Oil. and Gas 
Leases, Indian Lands; Secre- 
‘tary of the Interior, Author- oo 
: ‘ity, subheading Delegation; — 
_ United States, subheading ~ 
* . “Lands. Acquired. in Trust oe 


. o Indians. 


Alienation of » Tribal Landay ‘Aet of 


J une 30, 1834... 


re. 4 While the act of: janes 30 : - : 
ae (1834 - (4 Stat. - 729), prohibits. 


- Page Indians avi Indian n Lands—Con. 
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Bb 


Page 7 


Alienation. of Tribal Lands; Act of 


June 30, 1834—Continued.. 


the sale. or lease of. lands by. - 
Indian tribes or nations, the — 


prohibition does not extend to.  _ 


the soverelgn mannan nnn 


van, Allotment. 


81 


‘See subheading Five Civil- - 


| “ized Tribes,. _ Rights-of-Way, _ 
— Indian Reservations ; ‘subhead-. 


ing’ Osage Tribe, Restriction — 


_ Against. Alienation ; ‘subhead- —. 
|. ing Rights-of-Way, Flathead ._ 
” Reservation ; ‘subheading Sis-, ph 
seton Reservation. . | 


Allotted Lands, Use of.. 


Lia wp- USE CLASSIFICATION. | 


2. The Secretary is author-. 
ized to make a land-use classi- 
fication of allotted lands, this: 
--being an. administrative meas- 
ure incidental to the carrying 
out of various statutory au- ~ 
. thorities 


el 


Power OF THE SECRETARY ; 
Act or JUNE 18, 1984. 


8. The Secretary is author- 


- ized to. exercise all. powers 
vested.in him by statute with | 
‘respect to leases, development: — 
.| loans, timber sales, and other 
land-management activities, in’ 
| such. a-way as to accomplish 

- eonservation . objectives - 
_. 4, Statutes aeseibine. the — 
_, Jurisdiction of the Indian Of-. . . 
fice and of the Department of — - 
the Interior with respect to 
Indian affairs are not to be .- 
construed as~ grants of new 
substantive powers __: | 


ye a ee ee 


5, Section 6 of the act of bes 

| June 18, 1984 (48. Stat. 984), - 
| is not'a grant of ew. powers. — 

to the Secretary but is.a direc- | 


~ 103 


108. 


108 - . i 


tion to the Secretary to exer- mao 


. cise, in the interest. of con- — - 


INDEX: 


declining to take such action: 


_ Indians and Indian Lands—Con. ‘Page Indians and Indian Lands—Con. Page 
Allotted Lands,” Use of —Continued. Ceded Lands; ‘Disposition: of Pre. 
servation, powers theretofore _ ceeds, Taylor Gracng: Act—Con. 
‘vested in Hii 2 oa se 103] lands ceded. to. the United. 
: States for disposition under —- 
Som ‘CONSERVATION AND Do- ‘the “public: land laws.” The: . 
7 MESTIC ALLOTMENT cae Indians who ceded the lands. 7 
a ‘Allotted indian tae are are therefore entitled. to -only. *, aie 
a: ot “lands owned or con- 50 percent of the proceeds____ ~ 208 
trolled by the United States or | Gace on ‘ator a he oe 
any. of its agencies” within the . 
meaning of the Soil Conserva- - or Tayror Guazina Act 
‘tion and Domestic Allotment Wir Provisions a Aors 7 
Act of April 27, 1985 «49 Stat. ae eva tt 
163, 16 U.S. C. ~ et seq. )._. 108 - 9. There is no conflict Des: J 
Blackfeet Tribe. : tween section 11 of the Taylor — 
“See Oil and Gas Leases, Grazing Act and the ‘provi- 
Indian Lands, subheading BIORS AR LO: GISpOs On ek DLO: 
Blackfeet Tribe, Oil Drilling - Geers, contained in he-achs of” 
Agreements; Oil and . Gas’ June 16, 1880 (21 Stat. 199), — 
Leases, Indian ' Lands, ‘sub- ae HEDEnArY, 20, acne dl 
__. heading State ‘Taxes Imposed 7 Stat. 677),. by -which-the Ute 
' .. on Royalty, Liability of Indian po cede ey tends ane. * 
es “Pribes. | the acts of February 20,1893 
: og | (27 Stat. 469), and June 10, ~ 
Ceded andes Disposition of Pro- 1896 (29.Stat. 321), by. which =. 
ceeds, Taylor. Grazing - Act. the San Catlos In dians aa de d Fo 
_Lyenuston ‘WITHIN Grazing their lands. While. under a 
_ Districrs., =i these acts of cession the In- 
7. Ceded- Indian inde are. ‘dians were to receive all of the. 
a “vacant, unappropriated and proceeds, it. may well be. pre- 
unreserved lands” within the sumed that the 50 percent of - 
meaning of section 1 of the | the proceeds which will not go 
_ Taylor Grazing Act of June 28, » to the Indians will be used by 
1984 (48 Stat, 1269, 43 U.S. C.° the Department of the Interior : | 
815. et seg.), and such lands ~~ and the State to increase the 
‘may therefore be. included value of .the land itself. More-° a 
within grazing districts in the. . * over, section 11 of the Taylor 
discretion’ of: the Secretary of | Grazing Act expressly pro- 
the Interior | >. es ee 903} Vides that ceded Indian lands” 
| | shall continue to be subject: to. - 
_Tycruston Wrram Grazine | disposition | under ‘the . ape 
. DISTRICTS ; Rg OF... 7 plicable public land Jaws? de- °° 
| ‘Proczaps. “ ~ spite. inclusion in a grazing 
8. When ete Indian lands district. “When incorporation ‘ 
i ae been | included within of ceded Indian lands in graze 
grazing districts, the. proceeds. ing districts would be dis- - 
must be disposed of in accord- advantageous to the Indians,. 
ance with section 11 of the . the Secretary of the Interior © 
a7 Taylor . Grazing Act which- is may protect their interests by 
. expr essly’ applicable to “Indian 203. 


Pe Indians aa Indian Larids—Con, 


Wirnprawat ‘UNDER Lypran , 
REORGANIZATION. Act; Con- eee 
“  pitionan .Consenr. To In- 
CLUSION - WITHIN ‘Grazine tae 


‘Distaicrs. : 


10. ‘The normal : ‘application ra 

7 of section ‘It of \the Taylor 

Gr azing ‘Act to ceded’ Indian 
lands is. not affected : by. the | 
fact that they had been tem-— 
porar ily withdrawn from en- 
» try by the Secretary of the 
considera- 

tion of their restoration to 

“ Indian. ownership under -sec- 


» Interior pending’ 


tion 8 of the Indian Reorgani- 
- gation Act of June 18, 1984 .(48 
Stat. 984, 25 U.S. O. 468), or 
by the fact that the consent to 


the inclusion of the lands. so: 


withdrawn was given . under 


section. 1 of the Taylor Graz- 


ing Act “with the understand- 


ing that. this agreement will:in > 


lo way jeopardize the right, 
title and interest of the In- 


‘dians in ‘and to these lands.” 
Once this consent was duly — 


given, the order of withdrawal 


had no further operative ef- 
fect, and could not prevent the | 


disposition-of. the proceeds ac- 


cording, to the. terms of the - . 
The Secretary of the. : 
‘Interior could not in effect be. ot 
given a. power to include land 
7 within a grazing district and. | 
yet suspend. the application of 2 . 
section. 11 of. the Taylor Graz- 


— statute. 


: ing Act. Consent. could not: be 


conditionally. — given, -particu- ik, 
larly in view of the fact that = 
the act itself was designed. to. 
protect the interests of the In- 
.dians. by continuing the ap- 


. INDEX 


: "Page Indians and Indian Lands—Con. 


 Ceded Lands ;- Disposition “of- Pro- |. 
ceeds, Taylor. Grazing. Act—Con: Ho aa 


” Proouans © 





; a . 


- ceeds, Taylor Grazing” Act—Con. 


i a a ee oe 


‘Tracts. . 


Taylor Grazing Act, since: the 


Page 
~ Ceded. Tandas: Disposition of Pro _ 


plicable ‘publicland laws ing ©) 0 
operation with respect. to such a 
: ceded. Indian lands as were | 
| included. within. grazing Miss" 
es tricts - 7 208 — 


-oF IsoLateD |. 


-. LL. The Indians are, how-—7~ - 
ever, entitled to all of the pro- | 
“| ceeds of ceded lands* which 
have been leased as isolated 
tracts under section 15 of the. 


act contains no. express pro-.. _ 
vision for the disposition of 


‘the proceeds of. such leased 


tracts. Section 10 of. the. 
Taylor Grazing Act, which -is: 
the general provision of. the. 
act gover ning the. disposition. 
of proceeds does not expressly. 
mention ceded Indian lands - 


either as. originally “enacted,. . ~ 


or as amended by the act of 
June 26, 1986 (49 Stat: 1976, 


1978), Although section 10 of 
the act refers generally to 


“moneys received under the 
authority of this. Act,” it” may 
be. assumed that. Congress was 


referring only to such moneys ; 
which the United States was. c- 
entitled to receive in its own 

right as pr oprietor and not to - 


those received only by. reason, oe: 


of a trust relationship. As. ber. 


tween two competing | inter- - i 


os pretations of section.10, choice 
‘must be made in the: light of 223 

the settled rule of “construc: » Bi a oe 

‘|. tion: ‘that in the field of Indian. ee | 

| legislation ambiguities are to 

be resolved in favor of) the 

Indians . 


Seiya ee ae eR ER Oe ere 
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Colville- Reservation. - 


PowER Or TRIBE ; ;: 
| TION Use anp Occu- 
ae IN CREATION oF 


VESTED ‘RieuHts ; 


ji BERS: 


12. ‘The power, 


inherent in 
the tribe, to provide for the. 


INDEX 


Page Indians and Indian: Lands—Con. 


ReguLa- 


ConvEy- 
ANCE. ‘TO Invivipvar, Mem- : 


orderly. distribution of the use 


and occupancy of tribal lands, 
does not, 


-- extend to the 


not, in view of the in-. | 
hibitions of 25 U. 8S. ©. 177, 
creation of 


vested enforceable interests in | 


the individual members of the | 


tribe 


- for ceable- 


cs ey ee ey ye ee Se SA SE Mh Ge es Ses : 


13. Since such a vested en- : 
interest » would. be 7 
~- ereated by a conveyance for a 
consideration by the tribe. to 


818] 


an individual member of pos- . 


_gessory: title in tribal lands 


with the right to transmit that 
title by descent, devise, or con- 
Such a 
conveyance may not “be made | 
in the absence of clear con-., . 
gressional authority a efor__ é 


veyance inter vives, 


‘Condemnation. 


See Five ‘Civilized | (Tribes, - 


subheading Condemnation, Re 


_ stricted. Lands. 


Confederated Salish ‘and | Kootenai. 


Tribes, Flathead Reservation. 


‘See © Indian Tribes, 


abe: 


heading Per Capita Rayment) a 


| ; . Distribution. 


. | crow Indian Reservation, Montana. 


‘See Oil and Gas Leases, In-. 


-. dian Lands, subheadings As- _ 


signments, Allotted Lands; ~~ 
‘Extension Beyond Primary — 
Term. . Page See 


Descent and Distribution. 


See Indians; Indian Tribes, 


 pbhenaiag Puyallup Tribe, 


Subheading Fi ve 


218 | 





Five Civilized Tribes. 


See, also, 


Tribes, ‘Withdrawal of : 
stricted Funds; Oil and’ Gas — 
~ Leases, Indian Lands, 


ments, Lease Forms. 
| ConpEMNATION, 
 LaAnns; 

_ AvtHorizaTIon, 


14: Authorization by. Con-— 

gress is.a prerequisite to the . 
valid condemnation of Indian 
‘lands restricted. against alien- oe 
| ation | 


ee ee Se 


- ConpEMnarion, 
—LAnps; UNIrep: STATES AN 
. INDISPENSABLE Parry, 


45; "The United States is an 

| indispensable - ‘party to ‘con-- 
- demnation proceedings against 
the restricted lands of Indians — 
of the Five Civilized. ‘Tribes___ 


CONDEMNATION, 
. LANDS; CoNnSENT TO, Con- 
DEMNATIO N; 
Marcy. 3, 1901. 


Indian Tribes, a 
Civilized 
Re- ‘a 


_ ResrRictep ; 
| ConeREessionaL * 


Resrricrép 


Rae aio | 


Page ae 


| sub- 
y heading Advance Royalty ae - | 


85 . 


85 


Act or... 


- 16. If Congress has eae 7 
ized. the condemnation of In- 

dian lands it has also con- | 
sented to suits against’ the _ 
United States in such cases 
subject to any condition which — 

Congress sees fit to impose... 
- 17, The consent of the Sec- . _ 
retary of the Interior is not. 


a 


essential to the maintenance. ; 


. of condemnation proceedings 
_against lands of Indians of the 


Five Civilized Tribes: under © 


‘the act of March 8, 1901 (31. 


Stat. pee 


Sip eee ee ee 


naians and Indian Lands—Con. 
Five Civilized ‘Tribes—Continued. 


_ ConDEMNATION, . | 
LANDS ; > 
"Courts. 


INDEX me 
_ Page idan and Indian Lands—Con. “Page, - = 


-Ristatcrep a 
_ TuRISpIcrion - OF a 


18, In the. absence ‘of: con- 
= “gressional direction to the con-. 


~Rrowrs-o: WAY; 
. Reservarions ; ate 
"MENTS ; 7 


PARE, Act. 


ment. constitute. Indian | reser- 


vations and as such are subject: 

to the. acts -of > February 15, 

: 1901, (31 ‘Stat. 790), and March © 
 4,°1911 (86 Stat. 1258), au-. 


trary, the Federal'and not: the | 

State‘ courts have jurisdiction 
_ over: proceedings. in condemna- 
- tion: of. restricted Indian lands 


“ENpIaN 
“AGELOT op 
OKLAHOMA Wet 7 


. thorizing the Secretary of the = 
Interior to grant rights- of- Way 


for telephone,” | 


Indian Welfare Act of June 26, 


1986 (49 Stat. 1967), became 


-in effect Indian _reservations 


ee 


. “Irrigation Project Flathead. 


OPERATION A N D- 
NANCE ASSESSMENTS; 


21, “The departmental opera- 
-. tion and maintenance assess- 


| telegraph. and - 
- transmission lines, ete.. 
20. Lands acquired” for In- : 
dian tribes under authority of 
. section 1. of the Oklahoma ° 


and as such subject to: the | 
bos provisions of the acts of. March ‘Bs! 
8, 1901, February, 15, 1901, and, 
— Maréh- 4, 1911 | | 


aie eed 


| ‘ments constitute a: first. lien: jn: 


favor of. ‘the United ‘States, 
and delinquencies . ‘in the pay-. 


‘iments of the assessments are. 


| properly subject to the inter- 
) . est pena provided. UF 25 
—. OFR 100, 8. 


i ey ly EE EY 


86 | Interior - 


i; ‘Department, 


the. 


86) 


| tion. to be made_. 


- 86 
|: Navajo ‘Tribe. 


: Liens ; INTEREST PENALTY. - = 


| the land i 


Irrigation. Project; San Carlos, 


- a9 - 


‘CONSTRUCTION CHaARGiss ; Re : 


OPENING OF INVESTIGATION; ~ 


ADMINISTRATIVE ‘REverer- 
: _MINATION. is 


2e: Public | 


| investigation of the- San 
- Carlos. Irrigation Project. ‘The 
| having deter- © 
mined on. June 7, 1944, that. 
. investigation . had. been. 
: completed, and having ordered _ % 
| - the resumption of payment | 
of. construction: charges, . may — 
not subsequently reopen the — . 
‘investigation, and thus in ef- ~ - 
fect restore the moratorium. © 
The applicable statutes ean- - 
| not be interpreted to permit — 


“Resolution ‘No. : 
_ 40, approved August He 1939: Katee od 
| (68 Stat. 1221), approved the. ~~ 
order of the Secretary of the 
of April 10,. 1989,. .— 
made ‘under the act of June 
22, 1986 (49 Stat. 1808), de _ 
- ferring the collection of irriga- - 
tion construction charges. _ 


| ar el pending the. completion of an 
19, ‘The lands: of the. Five. 


Civilized Tribes prior to allot- 


an administrative redetermina- i s 


tion, California, 


zB LECTR x C ~PMANSMTSRION . 
Ling. AGROSS ALLOTTED AND. 


TRIBAL Lanps. a 
ig ee Rights-of- Way, : 


SE 


Trrie To - TRIBAL 
| -Aerrum LEASE. ae 


“Morongo _ “Mission Indian “Reserva- 7 


~ heading Electric Tr ansmission ane 


Lines ~ 609 


93. ‘The . simple ‘title oy 


States oa the right of use 


in the United- oo 


and occupancy in the Navajo. _ 


Tribe-of Indians. The opinion — 


of the Attorney General as to. o 
‘the validity of title pursuant ~ 


oye is” unnecessary - 


“Indians and Indian ‘Lands—Con. 


Wasato Tribe—Continued. 


to Rey. Stat. 855, as amended, 


Sm ee ee ee et 


Lease or ‘TRmar “LAND 0° 


INDEX 


“Page Indians and Indian Lands—Con. 


851, 352: 


| GovERNMENT FOR Eero 7 


‘Puant. 


- 24, The United States may 
enter. 


into a lease - with . the. 
‘Navajo Tr ibe with the consent . 


: of: the tribe. and the approval. . 
| of the Secr etary. 


er eee 


“25; ‘While the » act of. June 
80, | 1834" (4 Stat. 


| Beuroae “LEASE 5. BurREAU OF 


“Minus; ERECTION. OF Ie re | 
N oe | 


4 . ‘PROVEMENTS 
Lamps. 


author ‘ized to erect permanent ~ 


- improvements: on: leased lands 7 


| pursuant: to. the act of Sep- - 
7 tember 1 


Oil and Gas Leases. 


See Oil. and Gas Leases, In: ; 


| ; dian Lands. 


, Osage ‘Fride, 


See, also, Ou anaes Gas- 
Leases, Indian Lands, subhead- 


- ing “Advance Royalty Pays | 


| Tents: Lease Forms.. 


~HeavricHrs ; ‘Royarrms: AND | 


_BonvusEs, Om. AND Gas. 


27. Royalties © and | bonuses: 
received - from . the disposition. 
of the oil and gas underlying 
- the: Osage lands belong. 1 to the. 
Osage Tribe _ 


Havrieuts ; 5: 
PAYMENTS. Sie Re 5 


| “28, ‘The: quarterly pee 
- to owners of Osage: headrights: 


. are eomposed ot two items— 


729), pro- | 7 
- a hibits the sale or lease of lands 
py Indian. tribes. or nations, _ . 
-. the ‘prohibition. does not ex: 

tend. to the ‘Sovereign___- = : ie 


~ 


- 26, The Bureau of. Mines. is. 


, 1987 (50 § Stat. 885)_" 7 


“Quarieny | “3 


; ~ Osage: Tribe—Continued. 


ee >» HEADRIGHTS ; 


so1| 


balance — 


the: Interior 


Page. 


(a) the pro rata share of. the | 


Ty emaining from the 


receipts. of — royalties - 


thorized by “Congress' - 


_ TRIBAL.” ‘Fonps; 
Lire EsTarEs. 


1 ahi Goer 
| bonuses. after deductions au- 
have-9 
been made and (b). interest: ec 
| trust. funds to the individual: 

|. eredit of the owner. 


: in: othe : 
fie Treasury of the United States. 


878. 
SuGREGATION, | } 
oe 


29. Until | the ee ee oe - 


has segregated | 


amounts from the Osage tr ibal he x 


funds with which ‘to pay. the. olan 
_ pro rata share of the balance 
remaining from the receipts. oe 
of royalties and bonuses. after... be 


deductions. authorized by Con- oe 


|. gress have been made, no part ee 
of these royalties. and bonuses... 


may. be. considered “mcome” rte at 


ak sto which the estate. of. a. life Be ie wl eee 
‘tenant is entitled. : 
80. Where the segregation | 
from the tribal fund is not 
{| made until after the death Of Fy 
| the life tenant, her estate is” 


_ not entitled to. any part of the a 


oe paymellts 
- death 
BA, Where - the ‘segregation . ee 
- with which to make the pro - 
-yata share of the balance re 
~ maining from the receipts-of | 
royalties and bonuses after. 
-| deductions authorized by Con- 
_ gress have been made occurs. 
“prior to the death of. an Osage | 
|. owner of a -headright, that). - - 
amount shall be considered as 
° having 
meaning of section 4 of the act | — 
of March: 2, 1929 (45 Stat. 
. Where the. segregation ie 
- occurs after death the amount ~ 
shalt be considered as “acer crue ue 
ing” ae : 


. 1478). 


made after _ 


ee i re a ee 


“accrued” within 


« 


‘the 


“Indians a Indian Lands—Con.. 
Osage ‘Tribe—Continued. 


_ HEaprigHTs; 
et TRUST Funps. 


82. “Where. an: Osage: ‘owner © | 
: of.a headright has trust funds. 
-.. to his individual credit in the 
| United: States Treasury at: the- 

~ time of. his death. the interest — 

- due on ‘such funds must be 
‘ ~eomputed: to the date of death. 
~ That part.of the interest on 
trust: funds: to the: individual 7 
in- (he? ? 
“Treasury of the United States 
e representing interest on trust’ |. 
- funds to a of death shall bé 
having “ae | | 
» erued” ind remaindet asin. 
“aecruing” -within the mean-. - | — 
ing of section 4 of the act of ~~ |. 
(45 Stat. 
- BIBL 
rr ia with funds. not under the su- > 
‘| pervision of the Secretary of 
and.-theretofore. .. 
unrestricted are . unrestricted 
in. the hands. of. . unallotted . 
< Osage. devisees | 


credit - of the. owner 


-considered : 


March 2,. 1929 . 


1478) Ss 


-Resrpiorion _ AGAINST AL 


~ TENATION 3, ALLOTTED: LAND ; 7S 
REIMPOSITION OF:  Restaic- Be os 


. ‘TION.’ 


$5, An. méllotted ‘Oskee “te 
dian - who ° ‘inherited an “undi- ae 


vided’ interest in: an Osage al- 


~ lotment - in 1921 took. ‘her in-. 
.’ terest - free. from. restriction | 
- against | alienation under | seco 

“tion 6 of the act. of April 18, me 
- 1912 (87 Stat: 86). . | 


34. Restr ictions | 


ors 85. Among those: nesiedons — 
was that imposed by the act of 
_—? _ February. exe 1925." (43, Stat. ae, 
1008), that lands devised to or: 
. inherited: by members: of the: 7 

“ Osage - “Tribe. of | one-half. OF.” 
> more Indian. blood or who do... | 
Jo not: have | certificates. of com-; 
apis Deeney shall be ‘inalienable . 


“Inriens ON oo 


a ‘against 
: alienation, . applicable to mem-. fs | 
~ bers of the: ‘Osage Tribe, were: — 
extended to unallotted Osage 
-- ‘Indians by the act of. ‘March: | 
2, 1929 (45 Stat. 1478) 


INDEX 


-|° the “Interior. 


46 P . : 


464|- 
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| Osage Tribe—Continued. 


the- ‘Secretary of the. Interior_ 


~- 


Page | 


| except with the aacarel of ip? a eae ioe 
464 


36. An unallotted. Osage. In- oa 


ea dian who has. not” received. oe “ 
. “certificate | of competency may oe 
not, after March 2, 1929,°al- 


ienate his inter est” without: the Poa 


37. Any conveyance or 


EE EE EE SS St 


‘UNRESTRICTED | ‘FPunps: 
| STRICTIONS oN ALIENATION. 


Be Partition, Restricted Land. 


| |) approval of the Secretary oa | cee 

nec. Interior re Sich st weiter, «Ae 465 ee 
Seumprance. of the interest al : 
| tween 1921 and 1929 isas valid) 
_ asa similar conveyance or Wie ae 8 
; eumbrance™ executed . by! any... 7: 
fs _ person not under, any legal dis- ore 
fe ay. ey 465 | 
| he he 


! 38. Lands. purchased . “by. o 
members of: the Osage Tribe” 


aes, 


| Aurworrry - OF. ‘THE Srone- roan 


TARY.: 


39. The Geeeied of the. ae : 2 


Erreor Srare | 


" Decha. ® 


40. No partitioning 


partition > 
19. 


~~ terior may not partition. land: oC 
held under a. restricted. deed. 
by virtue of the. authority. _ ae 
“vested in him by the act.of  .— 
| May 18,. 1916 (39. Stat. 127, ae ot 
| 325: U8: ©. 378), which act 

ic authorizes. him to. 
inherited trust allotments____ P 


Courr | ae. 


"of. the Bide Se he 


Indian’s ‘restricted interest in 


-land effected by a ‘decree of a 
State court would be. binding: © 3 


on the United ‘States unless it~ ae 


- were a party. to the 16 st 


~- tion 


: - the land. 


Indians and Indian Lands—Con. 
Partition, Restricted ‘Land—Con. 


INDEX “ 


Page Indians and Indian Lands—Con. 


_ Non-Inpran OWNER; Lirets- 


Se ‘LATIVE RELIEF, 


Al. A non-Indian- owner 7 of 
re- 


an undivided interest in 


stricted Indian land cannot ; : 


’ party to any suit: brought for 
the purpose of — ‘partitioning 


Jands held under a restricted 


deed, Such a non-Indian own- 
er’s only remedy appears to 


~~ be the enactment of legisla- 
conferring upon some 


. eourt Jurisdiction to partition 
Pueblos. | 7 


TRIBAL - Conmeacts ; a 


| TRIBES. 
42. The a 


‘of-.New | | 
_ Mexico possess the . requisite 


- make the- ‘United States a ie 


: ioe ~. present landholdings must be... 
. protected by adequate. security .. | 
and must. return’ the lending = 
pueblos the same or a greater 
rate of interest than:the funds 
| are now earning | on deposit in 
. the United. Ronee Treasury =~. 


aros. eo 
AND ~PowErs. OF INDIAN s 


capacity to enter into binding es 


- contracts, | 


‘the. validity . of 


- which depend upon the legality. 2 


of the object and the means — 
of attaining that object. - cree = 


723 


Acquisition oF’ ‘Lanps, In- + 


DIAN REORGANIZATION ACT. - 


48. Under. sections 5 and 7 


of the. act of June 18, 1984 : 
(48 Stat. 984), the Secretary of 


‘the Interior may acquire lands. 


for. the Acoma and Laguna 7 
Pueblos and. declare them to 


be - Indian reservation lands, 


and such action is not in vio- 
lation of the act of May 25, | 
1918 (40 Stat. 561, 570) 2 oo 
44. 'The lands of the Acoma. 
and Laguna Pueblos, whether 
ac- 


now owned or hereafter 


- quired, are subject to the in- oe 


oe hibitions on alienation or en-- 


-cumbrance found in- ‘section 4 
ae ne 1034 act 


| Commissioner ~ 
. Affairs. | 


| “Puyallup Tribe, eke 


728 | 





'Pueblos—Continued. 


CoMPENSATION FUNDS ; : Con- 
DITIONS Or Loans. . 


| 2 45. ‘The. so-called conmeisa. 
_ tion funds of the Picuris and 


Paes a 


Pojoaque Pueblos are avail-:- 
able for any purpose con-. - 
sidered -of real benefit to the ar 


~ pueblo concerned, other than. 
per capita payments, 


which 


are approved by the governing | on 


officials of the pueblos and the _ 
of Indian... //. 
-A loan of such funds). 
* to the Acoma and - Laguna > 


Pueblos to augment their . a 


See. Indian... “Tribes, 


Funds, 


Rights-of-Way. = | 


723. 


| . Sub-. | 
headings Individualized Tribal - 
Per. Capita. Distribu-. - 
tion; Estates of Deceased Hn-- 
rollees. 


See, also, subheading Five _ ae 


| Civilized Tribes, Rights-of- ; — 
Way, Indian Reservations, 


TELEPHONE AND re i 


LINES ALLOTTED -LaNps ; 
» Prpe-Ling. CoMPANIES. 


46, Rights-of-way across al-. 


- lotted - Indian lands may be: | 
granted to pipe-line companies 


for the erection and- main-.. — - 


tenance of telephone and tele-. - 
graph lines to be used in econ- 
‘nection | with ‘their pipe-line oe 

: business © under . 
March 11, 1904 (33 Stat. 65), 
as. amended by 


the act of =. 


the -act--of. 20% 


Mareh 2, 1917 (89 Stat,-973, 


2 ae a ©. B21) enn 


a 


Indians and Indian Lands—Con.- 


eset “a 


_ Rights-of-Way—Continued. es * 


-‘TRANSMIssIon Linzs Across — 


Inpran ALLOTMENTS } Aue 
- 'THORITY OF | | SECRETARY; : 


| GENERAL SUPERVISORY Au- 


| _THORITY. 


AT. The SSecretney of “the oe 
oe, 2 Interior derives. no authority 
from section 1° of the act of 
July 9, 1882, as amended (4 


Stat, 564, 25 U.S. C. 2); see 


tion. 17 of: the act of June 30, . = 
1834 (4 Stat. 735, 738,25 U.S. 
-. 6.9)3 and section 12 of the sa 
ae act of: ‘February 14, 1903. (32 7 
> Stat. 825,, 830, 5 U. S. 0. 485), 
... to grant revocable permits for : ; 
the construction of transmis-— 


ae sion lines. across. Indian. allot- a 


-- ments. 


aes these acts. is simply a power ; 
to. take’ administrative meas- 
ures necessary for: the execu-_ 
~ tion of. responsibilities and au-— 


. “Rightsof- Ways 
: tion. tee 2 


“The 
visory authority” derived. from 


‘Dircis” ‘AND. | CANALS; 


OF AUGUST 30,. 1890; 


“seneral. super: 


| - thorities otherwise more... 
“definitely. fixed. Ne statute or 
, es treaty - 


Acro — 
act of August: 30, 1890. (26 os. 
"+ |. Stat. 891, 43 U. S. 0. 945), to 


RESERVATION IN Patents; | 
SUBSEQUENT - Unetstation. af 


| 48. The provision in ‘the act 
ot. August 30, 1890 (26 Stat. 
. 891, 48 U... ae C.. 945), requir- 
ing that in all patents for _ 
lands taken up after that. date 


_ under any of the land laws of | 


oe “the United States west of the 
; a 100th. mer ‘idian. there shall be ; - 
. a reservation of a right-of-way = 
a canals con- |. 
arte structed. by: the “authority, of: f ae 


for. ‘ditches. ‘or. 


Poe eee 


tion,» 





Page Indians and Indian Landi on. 
| " Rights-of-Way; 


_tion—Continued. 


49. Legislation _ 


8 


oe 2 2 
Flathead “Reserva-_ -_ - 


ei United States, has | noap- 
plication to the tribal landson 

the Flathead Reservation __ 819 

| subsequent eae on 

to 1890 by. which Congress 

| authorized the construction of © 
" ditches and canals across the 

‘tribal lands of thé Flathead — 

|. Reservation provides. for the — 

a te -acquisition . of the — necessary 
: a: rights-of-way and: “contains — | 

nothing to suggest that” Con- 


gress intended. the irrigation — 


system on the Flathead Reser- ae 
~ vation | ‘to. be eonstructed in 
. disregard of Indian rights___ | 


"Reservation ‘Lanps; : Pus 
Lic: ‘Lanps, : 
- 50. ‘The “lands sae ‘Indian iia = 


‘Taran _Lanps : 


Aor | OF 


aes established prior 
to August 30, 1890, were not — 

~ gubject to: disposal under the . 
land laws and were in no sense = 


. public lands: ee | 819 


, Aueust 30, eee es 
OF. Lanps ; ComPENsarion. a 


BL. ‘The application of the — ; | 


ae lands to which ‘the tribal title 

| had. attached prior to its 9 
_ passage _ would constitute. a 

_ |) taking of private. property by 
|. the United States and would. '— 

- render the Government liable a: 
to a claim for. just compensa- 7 


tion under the ‘Constitution__ - 319 - 


52, In. aily taking of the ae 


‘| lands, either with the consent. 

“of the tribe or by condemna- mk 

due consideration must. - 
be given, in the computation 


"Indians and Indian Lands—Con, 


Lert vennikeda > 
tion—Continu ed. 


- of the amount due the Indians, ‘ 
to any - compensating . benefits 


reps : 


Flathead | Resérva- a5 


which the tribal lands will.re- » 2 
ceive by reason of the irriga- : 


tion system constructed there- 


on 


-si9|- 


ALLOTMENTS; Act or AUGUST... — 


80, 1890 ; TRIBAL LANDS; 


: Rerorm ation OF PATENTS 5 i ae 


_ COMPENSATION, - 


53. The act of Aueust: 80, | 


Page Indians and Indian Lands—Con. 


_Sisseton Hesereations 


CRIMINAL JURISDICTION © OF . | 
Stare GAME | 
Acts or Frprv- .— 


| State; 

‘Laws; 

ARY 8, 

: _ ALLOTTED LAnns; - 
LOTTED INDIANS, | 


1887, May 8, 1906; 


56. The - jurisdiction. of the. 
courts of. South 
~ prosecute ‘Indians 
~~ committed within the bound-— 

1. aries of: the Sisseton ‘Reser- 


for 


Page oar 


fo: 


Uwat- a 


Dakota to 
acts +. 


| yation depends upon whether. - me 


1890 (26 Stat. 391, 43 U. S. aka 
945), applies to all allotments 


| earved out of the public do- 


| main. It also applies to allot- 


ments made and patented from 
“Indian ‘reser vations 


lands of 


-ereated out ‘Of the public. do- oe fe 


_ main by statute or. Executive a an 
_ B20]. 


order subsequent ‘to 1890 


——— 


54. ‘Since jands. which a 
in’ tribal status in 1890 were _ 
, not subject. to reserved public. 
| - rights-of-way, it may not be _ 
assumed that they became sub- 


ject to such rights-of-way by — 


being allotted. Any language’. | 


to the contrary included in a 


, trust patent, being legally un- 
a authorized, should be reformed 
or disregarded | 


ae = Se =—_—— amt ett om 


55. When rights. of-way are 7 


taken - Across 


, Indian — allot-. 
~ . ments, the’ allottee should. re- 
"ceive the same. compensation 

which would. be: due to the - 

. Indian tribe, in similar cir- 


cumstances, if the Jand had - 


_ never been allotted 


~ 


eateries 


Royalties. 


820 


See “Oil. and Gas Leases, : . - 


| - Indian Lands. 


Febr uary 8, 1887 _ | 3 
subjected all allottees — 
to the criminal laws of the 
States in which they resided__ : 

58. By the. amendatory act Le 
of May 8, 1906. (34 Stat. 182), _ 

~ Congress withheld such juris- 

: - diction until the issuance of» 
— fee simple patents to. Indians cor 
allotted thereafter ._- : 
of these. a a 
| subjects unallotted Indians to © 
| the criminal laws of the States 

. for acts committed within the. 
| reservations 
60; Indians allotted prior to. 


888), 


Congress has. consented that . 
the Indians shall be subject 
J. to. the criminal laws of the -. 
| State Paneer ts ete Se , 


455 


‘57. Congress by the act of i 


es ee ee er oe 


- 59, Neither 


(24. Stat.” 


456 


© 456° 


the effective date of the 1906 


«GL. Unallotted 
Indians. allotted after 


. State Game Pace 


See subheadings | 
Reservation; _ Wind: River 


Reservation. . . 


Sisseton “ 


act may be prosecuted for vio- — 
lations of the State game laws — 
within the reservation spzecs 3 
| Indians and ~~ 
1906 


ae not be so prosecuted____ 456 


456 


72 - state Sales Taxes, | 
On and Off Reservations; Oil 
and Gas Leases, Indian Lands, 


at of Indian: ‘Tribes. 


- Indians and Indian, Lands—Con. 
‘Taxation. 


‘See. *adiaase: 


Pur chases 


INDEX | 


“Page Indians and. Indian Lands—Con, . 


sibheadine _ -: | 


- subheading: State Taxes. lms *2 


~ posed. On » Royalty, 


~ + Wind River Reservation:. 


Liability. - 


“Honrine AND. Fisumna, Rus- 


oe _ERVATION. LAND ; 


_ AUTHOR- | 


ee ane ‘Tran Councits. ee 


62. ‘The: tribal. councils “may 


7 regulate hunting and. fishing _ 
- on the, diminished _portion of. fs 
the reservation ‘by. Indians. as. 


well as non-Indians, - 


the r reservation 


c and in- 
. particular they may regulate 
fishing. on Bull and Ray Lakes _ 
‘on the diminished MON. Of | 


ee ei 


oe | UN TIN G. AND -PIsHING, ; 


: CEDED Lanp ; 
_THORITY 5 
3 TRIBAL Counce. 


63. ‘The. State may take : 


“Srare Av- F . 
“AurHoRETY ‘OR 2°" 


Pots and fishing on the - 


tion, . including | fishing | 


‘ ceded portion of the Seeds are | 


: Ocean ‘Lake, except that. en . 


tribal ‘councils may regulate - 


hunting and fishing. on such 


ownership < 


areas thereof. as may be: re- : 
stored. to tribal 


~ pursuant to the provisions of 
the- Shoshone. ‘Judgment. Act.” 


| (68 Stat. 1128, 250. 8. 0..5T1- 


— gai] 


“Horne AND: Pani: ees 
_ CEDED-" Lan; Srare x 
LICENSES. | | 

64: Th e “requirement 


ae we 


. State licenses. to hunt or fish ons 


ae on the ceded portion of the nh 


reservation | may. not be made ~~ 


a means of. raising -revenue_” 


381 


Indian Tribes. | . ‘ 


; and. Indian Lands; 
| Gas. Leases, Indian Lands. | 


, Determination. of ‘Membership; 


| - 1984. (48 ‘Stat. 984), 
- affirmatively . as. 
tights of. Indian tribes - who... 

accepted its provisions to de 
~ termine their membership for 


all tribal activities pa: aaa 


- Wind. River Reservation—Con. 


Page ae 


| Hunting AND ‘Fisning; Ap | 
PLICABILITY OF’ 25: Ue ‘8. - 


“CG. 216. ee oe 


6B. ‘Section 216, 25 U. Ss. CG. 


a ee re ee ee es ee " 


: See; also, Indians; 


- ; Alienation of Tribal Lands, 


1. While the act of a une 30, 


dian ' Reorganization Act. 


is applicable. to the restored 
4 lands but: it. may: be: invoked a 
only. against. non-Indians: who. Ee 2 
_ hunt. upon. the. lands. ‘without... aan 


a. license - B31 | _ 


‘nding oe 
Oil. and ed 


18340 (4 Stat. 729), prohibits 
| the: sale. or lease of lands by 

|--Indian tribes or ‘nations, the — 
: prohibition does not extend to ae, 
S the. sovereign 


2. By the act of ‘wane. 185) 


¥ ecognized 


. Subsequent Legislation. 


Congress 
the. | 


a Tribal. Constitutions, Interpretation ; a a 


“a ae tribal constitution does oe - 


and = “powers | 


partmental Approval;. 
Approval | as to Form. 


not freeze acts of Congress in’ - 
existence at the time of its.” 

adoption,” 
-stitutionally vested in.a tribal. 
council | are not limited by any <8 

- such act after it has been. re: °* 
to pealed or super seded ee As 


(eons 8 


: ee Oil. ee ‘Necessity of. De- te . . 
Effect ‘of ae 


4. See. Oil and. Gas giseo 


Indian | L- a n ds,’ 


. Pace Tribe. 


; eae 7 - 
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: Tribes, Flathead Reservation. 


PEr Carita. PAYMENTS, Dis- _ 
TRIBUTION; TrisaL Rorns; 
-. INDIAN ReEoRGANIZATION | 


ACT. 


ee oe | 


“Page Indian Tribes Continued. 


. Confederated Salish and Kootenai be get 


5. The tribal council of the ~ 
Confederated Salish and ._ 
Kootenai Tribes of. the Filat- — 


_. head Reservation may not in- 

sist upon distribution of a per — 
capita payment, arising from 
funds - accruing: to the tribe 


subsequent to its organization | 


under 


- basis of the 1920 roll 


a ee 


TRIBAL Rotts; SEGREGATED 


AND INDIVIDUALIZED.’ 
REPEAL oF AU--: 


FUNDS ; 
THORITY FOR, SEGREGATION. | 


6. The 1920 roll was pre-_ 


' pared pursuant to the pro- 
visions of section 28 of the 
act of May 25, 1918 (40 Stat. 


591, 25 U.S. 0. A. 162), and the 
act of June 30, 1919 (41 Stat.” 
Rolls - 
made pursuant to’ the 1919. act — 
are required to be used only | 
for the. completion of the dis- - 


9, 25. U.S. C, A. 168). 


the act: of June 18, | 
1934 (48 Stat. 984), upon the 


628 


tribution of such funds as. _ 
have been segregated under. | 


the 1918 act and remain undis-. 


tributed: -Those acts grant no |. 


personal interest to any . in- 


dividual Indian in the com-. - 
mon or communal funds - of : 
any. tribe om 


——- 


% The roll of 1920 must be - 
regarded. as controlling | only 


"628 


for the purpose of making ~~ 


‘payment to. enrollees: whose 


- bames appear. on ‘that roll, or 
to their heirs. or legatees, of. 


the shares. of any tribal. funds 


| . which. have ‘been » segregated. _ 


and 
- to the act of 1918. 


Sees ee 


individualized _ pursuant 


. Confederated ‘Salish and Kootenai r 
Flathead Reservation— he 


. Tribes, 
Continued. 


Page 


8. The utility: of iis roll van 


Gehan ie OF Memnzr- 
, PEORGANY = 


SHIP ; INDIAN 
ZATION Act. . 


9, By the act of June. res 


1920 for the purpose of such — nae 
a segregation was destroyed. -. 
_ by the repeal, by section 2 of ~ 
the act of. June 24, 1988 (52 — 
Stat. 1037), of the author ity ; 
‘ for such a segregation. one 


se ee 


6200 


1934 (48 Stat, 984), Congress — 


affirmatively recognized 


| the — 
rights of- Indian tribes who 


accepted its provisions to de- 


termine their membership for 
all tribal activities. 


10... The Flathead eri be e 


of the -1984: act and - has 


Se 


- 629 


| voted to accept the provisions _- 


organized and adopted a con- i. 


That 
- defi- 


stitution thereunder. 
constitution prescribes 


nite rules of membership. and_ 
is thus determinative of those _ 
‘who are entitled to share iin ~ 


the distribution of tribal prop- 


11.. Under. the provisions i om 


the act of June 18, 1984 (48 


629 - 


MOLDY. eis es eh Pes 
Per Caprra PAyMENTS; 
Veto PowrER -oFr TRIBAL rs 
Councr. ne 


Stat, 984), and. the provisions | - . 
of. the tribal constitution, the. _ 
| tribal council has the privi- - 


lege of approving or vetoing . 


the per capita _ payment au- 
thorized by the pereey of sf 
the Interior | ; 
12, If the. council approves 
the per capita. payment, -dis- 
| thereof must be . 
based on’ a constitution roll — 
tet be adopted by. the council. : 


tribution 


629 


a ae Remexexpox 5 


Se respect . to. such moneys... 
earlier. statute, while still ine 


=. “undisputed claims,”: 
. has no ‘bearing upon | the re- 


“Indian Tribes—Continued. 


Confederated | Salish. and’ Kootenai.” -_ 


Tribes, 
Continued. 


U. Se ‘TREASURY.. 


18. Article VI, Section 1(h), 


Flathead — -Reservation— = i 


Funp s . In en 


- of the tribal constitution - mess 
- quires approval by a popular’ ©. 
referendum of appropriations 


_. by the tribal: council of “avail- 

able applicable tribal funds” | 

in excess of $5,000. Since.the 
funds in question are funds ° 


-in.the Treasury of the United 
States, they are not available 


- for appr opriation: by the tribal 


council ‘and, therefore, ‘section .- 


A (hy of Article VI. is ‘with- 
out application ; 


tt Fe ee a eS a 


‘Five Civilized: Tribes. 7 


WITHDRAWAL oF RESTRICTED ~ 
CLAIMS AGAINST. 
AU- 


FUNDS ; 
RESTRICTED -Funps; : 


G29 


THORITY OF ‘SUPERINTEND-: 


ENT: escaaa oF SEc- 
‘ RETARY. 


~ 14, Section. 18 of the act of 


February 14, 1920 (41° Stat... 


408, 426), which vests in. the 
Superintendent for the Five 


Civilized Tribes.of Oklahoma. 


certain responsibilities — re- 
specting the disposition of re: 


stricted Indian moneys, is not 


_ superseded. by. section 1 of the 


act of January. 27, 1983, a Gee : 


” Stat. 777), which relates 16k 


| the responsibilities of the sec-.. . i 


_ retary.: of the. Interior’ with 


‘The 


| force, must be limited. in: ap ae 5 
plication - to the . _payment of 


and it~ 


- moval of restrictions. ‘at the - 


as request of ‘the: Indians. bee | & 
158 


‘ Ser 15,5 eh nem ae eo ee PR od 
us 29 594858 


ee Indian Tribes—Continued. ae 


- “INDIVIDUALIZED 


7 ie or 
hames appeared on a_ previ- 


roll 
char acter of the. fund no mem- 


Ricarcenl | ge ; 
See Oil. and Gas 
Indian Lands, 


a lt ys. 
3 Tribes, 





- INDEX 


Puyallup Tribe. 


TRIBAL 2 


Page 


. Funps; ; PER Carira Dis- | 


TRIBUTION. ee 


“45. ‘The "Puyallup - 


| tribal 

_ fund resulting from the sale . | 
of the Tacoma Hospital site _ 

. was individualized by the act. 
of: ‘December. 5, 1942 (56 Stat. - 
1040), which directed that per: 


se distribution be . made - ae 


those” “members _ 
their heirs, 
ously prepared’ membership 


‘In view of the tribal 


ber enjoyed . ‘vested ‘rights 
therein until individualization 
occurred, and only. those per- 


_ sons who meet the .require- 
_ ments of the 1942 act would 
be entitled. to participate in. 
7 the per’ capita ‘distribution__ 


of the 
whose _ 


680 


Per Ginn PAYMENTS; ‘Ws-2 


- TaTes or DrcEasep . Ey- 
_ ROLLEES; DESCENT AND 
- DISTRIBUTION. 


16. Since no enrollee who 
died prior to enactment of the 


act of December 5, 1942 (56 


-Stat. 1040), had a vested right 
in the tribal property which | 


was subject to testamentary - 


_ disposition at the-time of his. 
. death, the. per-capita share 
credited to the estate of a de- . 
ceased enrollee may not be 
- paid to the legatees named in 


his - will but. must -be dis- 


Hap: 


|. tributed to his heirs at law aS 
“if he had died intestate- 6800 
Tecees aS oe 
| subheading oe ae te 
State. Taxes Imposed on. Roy- 
of ‘Indian : 


3 


- Indian Tribes—Continued. 


Ute Mountain and Blackfeet Tribes. e 


See Oil ‘and © Gas.” Leases, | 
Indian “Lands, - subheading ea cide 


State Taxes Imposed On Roy- 


alty, oS of Indian) 


Tr ibes. 


Toncéent Burchaccrs 


Page| Inventions—Continued, 


See Railroad Land Grants. - 


Interpretation of Statutes: A 


See. Sse Construction, ri 


Inventions. | | 
Federal Employees. 


. 7 HIMPLOYMENT TO Th NV E NT; ae ee . : 


GovERNMENT. Ricur ' TO ) IN- te, 


. | VENTION, 


1. An eee of the Geo 


logical | ‘Sur yey | “required — 


pursue and. . direct Slee in 
the development | of new. 


methods. and devices in a par-_ = = 


_. ticular field is employed to | 


make an invention within the 


terms of * United States YY... | 


Dubilier Condenser Corpora-— 


tion, 289 U.S. 178 (1988), - 


and. so is any employee as-. 


_ Signed to work with him. in 


connection. - with . his -experi- 5 
| mentation. An invention made ™ 


as a result of an assignment. 
ae: ‘invent belongs. to the: Goy- ae 


ernment, and the. inventor 


| Inay “not retain — commercial 2 ad 
- rights thereto So As, 


Functions or Rapro Src- ~ 


» TION; ‘GovERNMENT RIGHT: 
Nor RELATED to HEmM-) © 
“PLOYEES’ ASSIGNMENT; .. | 


ORDER No. 1763, 


2. The invention | of fa: “sys- ; 


tem of sound recording’.and~ 


_ reproduction and/or a dy-° | 


namic range control for radio _ 


| broadcasting” - by . employees | - 
of. the Department’s Radio- — 


Television Section did not — 


_ arise in the course of, and was es 


‘Federal. Employees—Continued... 


“not related to the general field er: 
| of assigned — research OF ites * 
| vestigation, because the De 
_partment’s.. radio studio. is* 
operational, rather than ex: 


131 





INDEX 


"Page 


perimental, and any research ~ 


. required. of the employees was: ~ 


confined © to . planning, design- . 


ing or altering its equipment. 
| and studying - questions » con- oe 
a nected with pees “Pro~ 


rss 26 i ea ee CS ae 7 


3. An invention _ made Wyss. 


employees. of the Interior De- 
partment. which is not related 

| to. research or. investigation. — 
‘| within the - general ‘field of 
_ their _assignments,’ on their 
own time, without Govern-. 


ment facilities or financing, =~ 


- and without the aid -of “in- 
-| formation not. available to the 

. public, is not cover ed. by De- 
. partmental Order. No, (1763: OE 4° 
’ November 17, 1942, requiring ~ 


all inventions made by em- . 


; ployees . within the general Bik She 


scope of: their ‘governmental o 


duties’ to: be assigned - to the . 
aL Government . meh oe. , 2 


“Maxine on DEVELOPMENT; ~ 
AgsIGNMENT ‘TO. GOVERN-- 
MENT UNDER. OnpEr No. - 


“1763.: 


“742 


4, The drafting : eee a 


‘drawings. and the .reduction 
to practice on Government 
- time, with Government ‘facili- 
~ ties and | ‘financing, of an in- : : 


vention. completely — conceived a 


on the inventor’s: own time, — 


are such substantial. steps in’ | 
the making or. development .— 


of the invention as to require . 
the assignment. of. the inven-. . 
tion to the Government. un- © 
der Departmental | Order No. 
163 ee cien ae eee ee emer te - 


 priva te: business — 


for - 
- prospecting - invention of com~- 
ae pensation not. dependent — on: 


Anventione—Continuéd.. 
| Federal Employees—Continued. 


MINING ENrerrrisn ; 


Ss EST AND PUBLIC Dury. 


5. AR officer’ of the ‘United 


INDEX 
? ea 


ont ee” 
FLICT oF ‘Private Inrer-- 


States. may not engage in any 


- which conflicts with the par- 


activity ate 


ticular. public office. he holds. . - 
_ Sharing in: the’ proceeds of-a.. 


: - mereury: or other mining lease ™ 
| ois a private - 
Phe conflicts with a. public ‘office ae 
the duties. of which include | 28 


interest - which. 


the collection. of economic and. 


statistical information on the 9 


| ‘production, ‘movement,. treat-~ ti: 


- ment and marketing — of ores o 
~The obtaining os 


and metals. 
the . use of a. mineral 


- production » of a.mine or: fe 


“terest: in a mine does not” con- 
: Hict with such a ‘public office__ 


Mrnine “Ew TERPRISE: 


*- -PRo- . 


eg HIBITION OF PRIvaTE ‘Ine 


= TERESTS } Pi 
-BurEau OF MINES. 


(ORGANIC. A C. 1; os 


6 Irrespective ' of any con-: | 


ac flict of interest, a member. of. 


the Bureau. of Mines: is. pro 
hibited‘ by section 4 of the act 


of February 25,1913 (87 Stat. 
681), from . having any inter-.. 


-est in a mine. or in the pro- — 


+ ceeds: of ‘a mine concerning ~ -. 

which the Bureau’ of Mines is.” 
‘investigation — 
or economic | or other inquiry 


Re 


: conducting © any. 


-MiIntne - Enyrerrrise; 
STRICTION OF) ‘Private In- 
TERESTS; — 

POWER OF DEPARTMENT. 


REGULATORY oe 


7 ‘The private ‘business. ine | 


 terests of officers - 
 ployees of. the. . 


and. cem- 
“Bureau of. : 


Mines may be: restricted by : 


inventions ontinued, 


Me Mining. ee 


| ployee of 
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regulations 
‘Secretary of the Interior 


OF | \ INVENTION : 


issued by. the . 


‘Te ee 
OUTSIDE 


829 


: pense a: 


355° 


Score or Scena _ 


No. 7 — 


| ‘Duties; ASSIGNMENT. 0 
_ Untrep Srares Nor. Re. 
— QUIRED: By ORDER 
ie 2.1768. 


8. An official of. ihe Bureau: 
| ot Mines, whose invention was > 
made prior to. November 17, 
7 1942, and outside the general 
scope of his governmental du- 
|. ties, or 
~retary’s Order 1763. of No- — 

vember .17,. 1942, 
his 


‘is not required by. Sec- 


Parents ; “AuTHORIry « OF THE a es 
Require ae 


assign to. 


There is 


to assign’. 

| invention to. the United 
States and may own and con-" | 
trol his. invention, irrespective ee 
of whether its use may be in 

‘a mine which is the subject iq 
of. investigation. or inquiry by” 


the Bureau. of. Mines_ rs “355 - 


SECRETARY _ TO. 
AssIGNMENT To. UNITED: . _ 
-  S ares; DEPARTMENTAD = 
ah Orpen. | | 
“9: Authority. ° for. . ‘promul- 
gation of: departmental 


~ order Sate phat each em- 
the Department, 
as a condition | of his em- — 
- | ployment, — MOU ee a. 
United States all rights to. ~. - 
- any ° inventions made. by: him’ | 
in the course of his ‘govern- 
~ mental activities is ‘contained | 
in section 161 of the. Revised | ae ee 
Statutes. (5 U. S.° GC. 22) 5 Ieee eee 
such an order is | 
— with law.” 
“no .statutory provision or — 
| cone ‘decision declaring ue on 
an order. invalid... 


“not _ineon- “A . 


‘Inventions —Continued. - | 
Federal Employees—Continued. . 


PuBLIC » INTEREST. 


10. A siewine: shat an in- 


oe vention may it used by the. 
_sufficient © 


‘Government. a 
showing of bile interest for 


a certificate to that effect to- 


be signed enabling the inven- 


tors to file their patent ap- 


plication without the payment 


_ of fees under the act of March 
8, 1883, as amended oe U, 8. 


Page Inventions—Continued. 


-. %42 


C. 45) Bare ee el eee 
“RugmaRcH on _ INVESTIGA- 
TION”; INTERPRETATION | _ 


WITHIN THE MEANING OF |. 


~ ORDER. No. (1763; DuTiEs 
_ ~OF JBMPLOYER. 


11. An employee is oneteed 


in “research or investigation,” 
as used -in- Departmental 


Order No. 1768 of November — 


17, 1942, if his duties include 


- the study . of principles as a 


subject with a view to. 
creasing the field of tog 


edge or of discovering . prac- 
tical applications of the prin-. 
or if he is. assigned — 
. to the solution of. a practical © 
, problem where known: ‘solu- 
tions are unsatisfactory in 


. eiples; 


such circumstances that. good. _ 
-eraftsmanship or professional 


- competence would require him. 
to engage in. ‘research. or in- | 


vestigation in an attempt to 


reach. an adequate solution. 


An engineer assigned to pro-. 


cure B. particular 
valve, - where — 


engage in “research or. 


type of. 7 
none is in. 
- antes and ‘substitutes are 
unsatisfactory, is assigned to: 
in-. 


vestigation” within the mean- - 


ing of Order No. 1763 : 


- ealling: for 
-vestigation, 


| assignees, 
| .ployees 
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| Rustarcu OR 
-. TION ; 
MENT; 


7 Page as 


_ Invastiea- a 
' SPECIFIC ASSIGN- 
ASSIGNABLE. TO. 


GOVERNMENT. Unver ORDER = 


No. 1763. 


12, An iavention: iad: pur-— 
‘suant to a specific assignment |: 
‘yesearch or: in-. ; 
in the course of - 
i; research or. investigation’ and aa 


relevant to: the: general field 


of the assigned inquiry, is as- 


signable.- to the Government 


under sever tmental - 
No, 1763 


APR ES DUTE Ne ea e O 


RovaLry PAYMENTS ; ‘Use Or 
Con- 


PATENTED -DEvICcEs ; : 
ay RACT- SPECIFICATIONS ; : 


“Order Pas 
ai. 


PROTECTION vo ConTRAG 


TORS. 


13. Bureaus of the ‘Interior. :, 


the 
States Government or 
or to former em- 


United 


who. 


14, Specifications. : 


‘their | 


of the Government — 
| invented or. discovered . 
the devices while they were — 
employed by the Government__. 
on In... 
terior Department. contracts 
-Imay - properly - 


_ Department: are not .author- . 
ized to pay- royalties for the. 

. use - of patented devices to. 

employees of 


fe 


include pro-: > 


visions stating that the. United 


inventions » 
15. Contractors | 


oe ee ce ae ee a a ee me ee ee a 


_ States has the right to use. oe 
~ inventions . patented | by.. em- — 

_ ployees of the United States 
‘and -that no royalties are to- - 

~ be chargeable to the United” — 
‘States for the use of enc a 

168. 

| authorized. 
by the Bureaus of the Interior 

- Department to use:inventions 
patented by employees. of the == 


United’ States. are - protected © ae 


: from liability to. the patentees. Ae 


a investigation, | 


- » ment: time; 


: INDEX 


Inventions—Continued. 


- Federal = Employees—Continued. . a 


_ for infringement and for pay- 
ment. of ‘royalties: by the act ~~ 
: (86 Stat. 
- 851), as amended by the act © 


of June. 25, 1910 


of July 1, 1918 (40 Stat. 705, 
— Uz. “S.00. at 


ais cei ees sia s 


Scop E OF » 
— Durts; BA 
_ Onver No. 1763. 
“16. Aa: 


; November 1%, 1942 


17, The invention 


| ; der | 
1763... 


/ “Time. OF. Eee 
| VELOPMENT OF: INVENTION ; 


ae ASSIGNMENT ‘TO GOVERN: | 
. MENT. UNper Orpen No. erore ad 
* . as Isolated ‘Tracts. 


1768. 


, 18, An 
“tially ‘developed - on. 


GovennMenran, < 
| ASSIGNMENT | TO. 
UNITED ‘Srates- UNDER | 


invention. conceived 7 
a during the. consideration - of 
problems. connected: with an. 
_. employee's. work, when his _ 
-. duties included . esearch and ._ 
is required to 
be assigned to the. United es 
States under Order. No. 1763, 

Soeeememee gy ¢ | 
7 of -a-. 
“a safety valve by an employee 
_ of the Bureau of Mines whose... 
- duties include the designing — a 
of equipment in, that field; | - 
and who. was. given the: task 
of procuring | such a valve. 
' because of his. special quali- 
fications, ‘is within the general. Be 
scope” of the > governmental _ as 
‘duties of the employee, and _ _ _— 
as: such: is. required to be. Cr Irrigation, a 
- gigned to the Government un- = | 
Departmental : ‘Order No. 
It is immaterial that. 
the invention was conceived = 
on the ‘employee's Ss: own oe 


“De : ; 7 


‘invention “ substan- a 
-Govern- sl | 
. with. Government aa 

facilities and financing after... 


Face 


o 19. An. 


= ing San “Carlos © 
Project, . ‘Reopening _ 
|. vestigation. 


“726 





Iniventions-—-Continued.. 


Federal Employees—Continued. . 


before that. date outside the 


—— ee 


1763.. 


‘model, and not. dis- 


v 


| November. 17,1942, the ef- _ 
fective date of Depar tmental ~ 
- Order. No. 1763, is required to 
_ be assigned to the Government — 
- | even though it Was » conceived 
a general. scope of the inventors’ = “f 
7 governmental duties ic) 
ae OF Tuvanions Pucoe fe 
OF EN | ORDER No, | 


invention not. rep- ne - 
resented. by a working draw- 
~ ing. or : 
closed. by demonstrable overt. 


action. ‘prior. to the-issuance — 


to 


Investigations. _ 


| of: Order No. 1763 on. ‘Novem- 
ber 17, 1942, is subject: there- 


- See. Congressional “tase: ze * 


See: Indians 


“See, . 


and - “Indian: | 
‘Lands, subheading. Irrigation... ow 
sub- 


L gation,» ‘subheading Scope of . _ 

Physician’ s Privilege; Indians - 

and » Indian Lands,. ‘Subhead-  ” 

Trrigation af oe 
OE oT | 


| Project; Reclamation, 
heading. Sale of. Unproductive aS 
Lands; — Rights-of- ‘Way, - 


| sub- 

a _ heading: Ditches. and. Canals;. ‘ | 
Soil: and. ‘Moisture Conserva- oO 
° tion Activities. : - 


also, Indians and ree 


“dian Lands, subheading Ceded . os 


Lands, 
Tracts, Taylor Grazing 4 mae 


‘Proceeds of. ia aa | 


ea Tribe; 


| © lation; 


882 

_ Isolated Tracts—Continued, — 

c Restoration to the. Public Domain. 
J. An isolated tract may riot © 


ae: released. - from cae with- 
: drawal for a use _contrary to. 


. 


the public interest_______228, 286 7 


| Laces, 


‘See. ‘Forest Tea ‘Selections ee 
subheading Treat- 


"Statutes, 
ment of Right as Deve 


Leases, 


See Contracts, sublieeiding 


? Departmental Approval as to. 


Form; Indians and Indian 


Lands, 


Oil and Gas’ Leases, 
Lands; 
- United ~ States, 

pte Grant ale _ 


2 Le gislation. | 


See, also, Forest: Liew Se- 

: “subheading Legisla-~ | 
~ tion re Selections in Liew of — 
in Forest. Reserves; 9 
| ‘Selection. Stat- ... - 
utes, subheading ‘Relief Legis-" 
Statutory “Construc-._ 


+ lections, - 


ae Lands 
‘Forest | Lieu | 


: tion, ting Fe — : 


“Proviso i in ; Auptopriation Act Limit- prs 
- . Ing. Use of Funds During Service 
of Designated’ Executive Officer, 


Puerto Rico; Constitutional Limi- 
tations. on Legislative Power. 


4. The. proviso in H. R. 75085, | 


— WTth. Cong.;. 2d sess., that no 
funds: appropriated pursuant 


to the act shall become ’avail- 
| able at any time “during the - | 
service of the present Gov- _ 
-.ernor”. of Puerto Rico-is un- 
_ constitutional because (1) it. 
an “encroachment — : 
(2) ts °° = 
and‘: . 
222] 


| constitutes 
“upon. executive. power, - 
is’ a bill of attainder, 


8) it violates due pr OCeSS a. 


subheading Navajo 
Oil and Gas Lands; - | 
Indian 
Mineral Leasing Act; - 
subheading ~ 


aed 


- Page| Licenses, 






a ae nae. Indians -and Indian 
Lands, subheading .Wind 
‘River See 


Hunting 
and ae be 


3s Liens. 


-. dian Lands, subheading Flat- 
head = Irrigation — ol | 
5 Assessments. 

System for Satisfaction of State. 


Drainage Liens on United States 
~. Lands. ot 


L See ‘Diainage ‘subhead 
: ings Arkansas, ‘Minnesota. 


! Liew Selections: . 


| ‘Liquidated Damages. “ 
‘See Contracts, | 


Compensation ‘Funds, . Condi- : 


; tions of. Loans; 


= heading Delegation, - Advance 
: Authorizations | for | 
| Restricted Lands Pledged as 
7 Security. for. Loans. 


Manila Railroad Company. 


‘Mexsare of Damages in. Tres-. + 
“pass on Government Lands» 
: Considered. a Federal. Ques- | 
{ tion by: Department of Justice. 
7 ‘See ‘Trespass, 
ape Measure of Damages. and Erie ; 
Se Doctrine. | 


: Michigan, State of. 


ing Grant By. 


_ See Giving - aaa Grazing eo 


See; also, ‘Indians and. In- ao 


"See Forest Lieu Selections, a 


Loans. | | . 
See ‘Indians. ‘ana ‘Indian gee 
Lands, subheading Pueblos, ee | 


| Secretary of | | 
- the Interior, Authority, -sub-— a 


Sale. of | . 


‘See ‘Philippine - Government. ear 


“subheading oe 7 


Bee Ua States, sant a 


— ‘Military Service. 


| Civil Relief Act of. 1940. ° 


- ee : Mill Sites. 


See 2 Mining Claim. 


Mi iner al | Exploration Agree- he 


ments. 


See. Bureau of. Mines. oe 


‘Mineral. Lands. .o 


See,. ‘also, ‘Minera: Leasing 4 : oer? ce bes -yaluable-.for-. - | 


| Sst Mineral Leasing ‘Act—Con, 
- See Soldiers” and. Sailors pe 


FS Bage 


‘Lands Valuable for ‘Sodium; ‘Evie Me 


_ dence... 


de Tn actinic? whether * 


f land’ was of known. mineral © 
(sodium) character, as. con. 


| | templated - by the Mineral: - es 


on Act,.. ‘subheading. Lands, Valu- a 


_ able .for Sodium;, Mining. 


Claim; | Rights- of: -Way,. -sub- 


heading Railroad ; ‘Taylor ey |. the known. conditions. atthath.° 


“Grazing Act and Lands, sub- : 


: heading State ‘Exchanges. 


: ~~ Agricultural Entry. eet 


ale Prima: facie al li Ow a: i 1 e- af : 


= : Leasing ‘Act; | “and, ‘therefore, 


excepted - from location» and 


_| disposition | under the mining we Ys 
laws, all that is required-is — 
“that ‘such competent: evidence ©. 


show that. the .lands. were ...: ; _ 


| sodium . when | the attempted a } : 
* location .. under. the. mining - ' 


laws: was’ made, that. is, that oe 


|. time were. such. as. reasonably 


1. to engender the belief that 


| when. no. return of: the lands roe 


: as. ‘min e ral. py _ Surveyor ae | | 
. 4T5| 


Ee general » 


Classification. 


2. Lands avin a. Eoiiactel a ri 


| classification made by a board 


- : of. commissioners under | au-. a a 
_ thority of the act of Febru-. 
ary 26, 1895. (28° Stat... 683), - — 


_approved by the ‘Secretary. of 


. the. Interior - | and never: re- | ae 


- . voked are prima facie mineral peer 
Sokdands toes _212, 278, 279 


ee ty ty me 


7 ; ‘Nonmetalliferous; ‘Pumice: 


3. “See: Withdrawal: of Public. 


. Lands, subheading - -Reclama- ve 


: Proof, oe Mineral Character. 


4, When. | required of mineral 4 
~~ AIB | 


claimant: 


- Mineral Leasing Act... 


“See, also,. Mineral. ae 2 
7 “4 Mining: Claim; ‘National Parks =|. 

and . ‘Monuments, subheading ~ | 
ns » Death’ Valley National ' Monu- ce a 


| “ment; Oi and. Gas: Lands. 


i ee ee ee ee ee ee ee 





_ Mining ‘Laws. eH 


| the. Jands:. contained sodium > a oe 

| borates. in such quantity and. — 
|. of such - quality . as. would: . 
“render their extraction profit. ~~ 
able and. justify erpenai tures) sue 
to that end_. 


7 e Lands Valuable. for Sodium » Borates; ‘ . Reo! 


72), Adverse” proceedings div ; fe | 


“rected. by. the Government | — 
| against. the mineral entry. of: ee. a 
- | the United States Borax Com-. .. 
|) pany: Held,. (1) that.:.the. .. 
| sw Swi, .NE, ae 
UD, AL-N,-R..8 W., Se BoM) 
“embracing. the Little. oo Poe 
.-{ claim, contains: valuable: dese. 
: posits. of sodium borates; (2) 2s, 
that the said sodium. borate o 
~ materials,. to wit,. -tincal, and c's. yee 
sf kernite, ‘are soluble - in water i, 
and. ‘were dissolved. ‘in: water, 
and. accumulated by concen- —— . 
tration; (3). that. at’ the bias 7 
the. appellant — perfected. ees 
| mining ‘location ‘on: the sae re : 
embracing | the™ Little" Placer 0 
mining ¢laim the lands were = 0 | 
known to contain valuable de- =. | | 


posits of sodium | borates; (4) oo 


| that: the: lands _emhbracing: eS, 


Mineral Leasing ‘Aet—Con. 


"Lands Valuable for Sodium Borates; ,: 


Mining Laws—Continued. | 


Little Placer mining ‘aim or: 
the sodium. borates- therein — 
contained - are not. subject to. 


. Page 


. disposition under the general a 


mining laws. ‘put only. under. “ 4 
- the act. of February . 25, 1920. 
. (41 Stat. 487, 30° U..8. 6. 181), 
known as the Mineral Leasing 


Act 


Contest Charges Against Conflicting | 


Placer. Claim ;. Eindinas: and. Con- of ee 


clusions. . 


8 Th: ones to fine - effect i 


 that-a ‘sodium: borate deposit: 7 
location — being . 


pr evented a 


made under the mining laws, 


wig necessarily meant that the de- 


posit was. of the type contem- 
- plated: by the Mineral Leasing - 


Act. Findings and: conclusions 


a based. “OTL | contest - charges. are 
to be read together | in a ee. ~~ 
. AQTt 


ee ee re ee ee” 


sonable manner 


Gas Reservation. 


| Tanda: ‘Patented Without. Oil. and - 7 


4, Where land is. granted’ : 


by United States without res- c 
ervation of oil and gas, appli- 


cations for lease-on such land ~ “ 
‘under the Mineral ‘Leasing Act — 


(act of February 25, 1920, 41 
Stat. 487, 80 U. S.C. 181, et | 
- $eq., as amended) are > properly — gh 

oe denied 


ee 


Public. Lands ‘Acquired ‘for Specific a et a 
_ Authority airs 
‘Gas. 
Secretary’s Authority. - 


Purpose; | President’s 
to Protect from ‘oil 
- Drainage; 


and 


to Enter into Compensatory Oil. 


and. ‘Gas Agreement. 


5. Lands . acquired by War = : 


he Department for specific public. — 
purpose, as distinguished from: 7 
the public domain,.are not. sub- 


- ject to lease under the Mineral. — 


- Leasing Act, and the Depart- - 
ment of the Interior has no. 
_ jurisdiction over. and. cannot, 





INDEX - _ 


‘Mineral Leasing Act—Con.. 


; . Public. Lands Acquired - for. Specific 
» Authority 


= Purpose; ; President’s 


‘Page _ 


to Protect | from. Oil and Gas _ vd 


mo Drainage; : 


time part of the ‘Dublie do- 


Order 


‘Secretary’s Authority 


-to. Enter into Compensatory Oil . Gg : 


and Gas .Agreement—Continued. 


issue. oil and gas: leases to 


such Jands even though. the 9: 
lands so acquired were at one... 


main 


pan eR i i i al pa mg pm ih ac a is alt 


6. The President has. im- a 


plied authority to take protec- 


tive. measures in cases where 
lands’ acquired for ‘a specific” ar 
public purpose are. found to. 
~ contain oil and. gas which ‘is: « 
“being drained: by adjoining ~~ 


owners, 


ee Where an 


Mr, go" 
- 528. 


7 which’ authority ig’ 
vested. in the department or 
“agency having -jurisdiction ~ 
over. the land, but. may. be | 
| transferred: to. ‘another di 
partment by. Executive | order. 
Executive.. 
(No. 9087 ) transferred | 
from the War Department | to- 


‘the Secretary of the Interior. 
_ the ‘President’s implied — au-. 


thority to protect from. drain-. 


‘age’ lands: acquired: by the 
War. ‘Department for use. mye © 
| straightening» and. widening: fae. 


‘terms: of the Mineral ‘Leasing _ 


- the Sacraniento River, these 


lands are not subject to the. 


Act. ‘The Secretary. may, . 
however, lease them: or ‘enter 
compensatory. - 


1. into |. 


af -ASTRS 
~ ments. with oil companies op-. 


. erating, contiguous to them__ 523 |e 


8. In the absence of proof 


that. oil company contracting oS 
with United States under: com: 
| pensatory | 
| ‘drilling on or 
lands, it could not be held. Yia- 


agreement 


. ble for: “drainage of gas prior 


_ to the effective. 
. agreement. 


date of the 


. en ee 


was. 
‘into Federal Pees 


523 ree 


>: No. 9087: 


Mineral Leasing Act; 


% which until 7 
ord, segregates the land raed 


4 with | 


- Mitieral 1 Leasing ‘Act—Con. a4 


és. 


"Page Mining Claim—Continued. 


| Publie Lands ‘Acquired for ‘Specific 2 in 


: Purpose:. :. President’s 


Drainage; ‘Secretary’ $°- - Authority 


_ Authority. aa 
to. ‘Protect | from Oil and Gas 


to .Enter into Compensatory | Oil. 


m 7 and. Gas. Agreement—Continued. 


9. ‘The Department: had no. . Es 


; omathoelty: ‘to. classify. the. land. 


_ until. after — ‘Executive | Order ~~ 


Sodium: s. 
, Permits. 


ee was | - promulgated. ae 
pursuant to’ which: the~ Geor 
“logical Survey determined. the... 

| ‘producing: limits of. the field__ ; 


Leases - “and. Prospecting” ce 


? “10. The issuance: of oe 
and’ prospecting permits.for ..- 
sodium is discretionary with...’ 


. the Secretary ee . 


| Mining Claim. a 


arr, See, also, « 


~ Gas: ‘Lands; 
Public | Lands. a , - : 


‘Abandonment. 


ae : Abandonment: "of claim _ 
effected. by. ‘claimant’s proper 


” homestead. Application 


“Mineral ‘Lands: ae - 
Oil. and ~ 


‘Withdrawal OF a fy 
: alae “not adjudicated to. be. 


. void. | Procedure. ‘by > locators, Ope ; aah 
including homestead. ‘applicant, | 


| prior mining location. 


: “Conflict with: “Proapactine ‘peemity. 7 


. Segregative . Beets 
Contest.. oe 


Grounds : for 


Poe's ‘Mining er eae pe ao 
“located on land covered by an | > 


oil and gas prospecting permit, 
canceled 


- location under the mining laws 


8. ‘Where official records of 


the General. Land’ Office show =~ 


mining claim void from its 


inception. because: of. conflict ~~ 


Discovery of Mineral ; Proof. | 


| outstanding prospecting - 
permit, no contest on. ‘that 


= ground: is required _________ 427) 


4, A discovery. of ‘mineral 
which will validate a. location tn 


528, 


' desirable | 
the showing of mineral values: © 
- must be clear and Haodteee 


«| monopolies. of: 


Discovery of Mineral; Proof—Con. 


| under ‘the mining laws. ‘inust | 

_ show that the land is’ more: <> > 
valuable for the.removal.and.i)' | 
| marketing. of the mineral than - 

). for. any. _ other purpose ; 7 
- the: removal. and. marketing” Auk ee 4 
will yield a, profit or thatthe © 
- Inineral. exists in such: quan-. 
. tity as to justify a prudent. 

man in.expending labor and 


oe to: obtain Wot al 671 a 


Forest; Quality (Of Proof. Pa 


that. 


- Bage. 


‘ Discovery’. of. Mineral in. ‘National no 


5.- When mining claims. are. 


recreational. 


| |. Bxtinguishment; Procedure, 


ie ipeatee on lands” within a. Sha | 
national . forest. and. embrace. - 
(areas... - 


6. How eetnsaaiea -when close 


Homestead Application. 


475 


ace When - allowable : “despite 2 


. Invalid Toten 


8. The Department's’ ‘a@ty 


to” administer the public do- © 


main © "precludes sanction — ‘of © 


large 


|" through loéations held> with- ee! 
| out compliance with the law" 
ar). , 


‘Land. Classified as. Coal. 


‘LOCATIONS Nowsmatsxe : 


MINERALs. 


9 The mere inasttiga tion oe: 


_of land as -coal land does not’ © : 
bar a location of the land ue 
der the mining law for non- 
- metallic’ minerals. unless in 9 = 


fact the land» possesses: value ee 


for 


coal deat oe ea 


ee 


oa au quartz 


Mining Claim—Continued. 


Land . Classified as Coal—Con. 
-Decrararion OF - Nucxiry. 


10: Tt. is error to adjudge a. 


ea, mining claim located on land 

ara classified as coal void: because. 

of such classification ‘without: | 
- giving the claimant. thereof - 
~. an. opportunity to dispute ie 
: classification | 


te re ree ee re eee ee cee ee ee 


oy 


ss PROTEST j ‘Burne OF Proor. - atte 


"4, As mining - claimant. of «a 


an: asserted oil placer claim © 
. who protests against the issu- _ 
-ance of an oil and gas lease — 
on land | classified and priced - 
as coal land and within the 
-. boundaries. of. petroleum re- 


serve, to sustain his allegations — 


of a superior right will be re-_ 
quired to show that the land . 


-_ possesses no value for coal and 


at the date of the petroleum . : 
withdrawal that the claimants. ~ 


of the’ 


covery of mineral on that 
date, were in diligent prosecu- 


tion of work leading to the ~_ 

- discovery of oil or gas; which 
work was continued with. dili- Eas 
gence. ‘to. discovery_______-__. 


Mill Sites, Classes. 


7 12. Under section 


"2887, 


confiicting mining . 
_. claim, ‘in’ the absence of dis-_ 


Rev. Stat., 30 U. S. ©. 42, two> 
classes of mill sites may be — | 


- located 3. 


or -upon which 


vein. lode | 


mills or. 
works are located _ ee --—-= 


| Placer Clainss ; Abaehee, of Diligent 


Prosecution. of - Work Leading to 
Discovery. 


43, Placer 


- reduction | 


claims. aban- | 


# those used in con- | 
nection with mining -opera- ._ 

tions. ona vein or lode and: 
_ those not. connected with a 


- doned by original locators but _ 
_ claimed by appellant under | 


— 


a Page Mining Claim—Continued. 


154 | 


Bice 


847; 


- when. 


— Service;- 
— ity, 


Page | 


Placer Claims; - Absence of Diligent = 
Prosecution of Work Leading te ae 


Discovery—Continued. 


pur por ted assignment — 


void 


discovery of valuable minerals 


| held : 
in. “absence of . ‘diligent | 
- prosecution of work leading to. 


(act of June 25, 1910, 36 Stat. 


claims void prior: to the ead tg a 8 | 
667 


of an application for patent __ 


“utes. 
— See-. ‘Drainage, 
Minnesota. a 


|N atchez Trace Parkway. 


Mineral Leasing Act of : 
. February 25, -1920)_. 


Void Claims; 


: subheading 


867 


Jurisdiction. of De- oS 


7 7 partment. 
14. ‘The: Department has — 
power to _ declare _ mining: 


| | Minnesota. Conservation Stat. on 


See ‘National Park Service. “a 


| National Cemeteries. 


» Porters’ Lodges and Superintend- . 


ents. . 


1 ‘Whether the Director. of a 


Held, 
of . the: National 
is not . 


the. Di- 
rector: 
Service © 


me the: ‘National Park Service is. 
required by Revised Statutes 
_{. secs. 4873-4875 to maintain a 
__~,| -porter’s lodge and to employ a 
: Of “superintendent at.each of the. 
national cemeteries under his 
- Jurisdiction: - 
Park. -.. 
‘required to: 
maintain a porter’ s lodge and « 


to employ a superintendent, 


ments. 


See, also, 


National. a. 
President’s © Author- Pe 
subheading Olympic Na-. 


in his judgment the. 
‘continuance of the office of 
cemetery super intendent | and 
the maintenance of a porter’ So 
. lodge’ at certain cemeteries a |e 
-no longer justified . : 


N a ti ional Parks and Monu- 7 7 : 


-- Interior to 


N a ti iona aT Parks and. Monu- 
ments—Continued.. 


tional Park; -Rights- of: Way, 
ee Aerial Tr amway, 
. Grand Canyon ‘National Park. 


_ Death: Valley National - Monument; 


- Mineral Leasing Act of 1920. 
ie 'The act. of. June 13, 1933 


(48 Stat. 1389, 16-0..8. C, 447), 
' which * ‘extended. to lands in 
the Death - Valley National . 
Monument: the laws known as — 
‘i the “mining laws. of the 


United States,” did not. extend 


- thereto the provisions of the. 
Mineral Leasing Act: of 1920. 
* ‘The issuance of leases and ~ 
" prospecting permits for sodi-. .. 
-um is discretionary with the . 


Secretary. of the Interior 


Dameitie Animals Teawpacins? Im- 
‘pounding and: Sale. 


2. The Congress. may pro-" 
eit vide for the. impounding and 


_ sale of. domestic. animals tres- 
' passing on Federal. lands in 


the. ‘exercise of | its “nolice . 
power” pursuant. to” “Article 7 


TY,. “section 3,. Of. the United 
States . Constitution. - In au- 


- thorizing the: Secretary of the. 
“protect”. and |. 


: “ “preserve” — and regulate the 


* “use ” of parks - | and. monu-. 
“ments in the act of August eee 


og 1916 (39 Stat. 535, 16 U.S. 
©. 1-3), Congress has im- 


pliedly empowered the Secre- 
tary to “prescribe. regulations. 


designed - to. “provide. for the 


impounding . and sale of - do-.- 
ce mestic. animals trespassing. on 


. Dark and monument areas 


National Park Service. | 


See, “also, National ‘Ceme- 
‘ teries, - subheading .. Porters’ 


-- Lodges and. Superintendents;” ° 


National _Parks and .Monv- 
ments; _ Rights- -of-Way,  sub- 


- ioc Ditches and Canals: 


_ INDEX. 


‘Page| National Park Service—Con. | 
County Roads.’ | ; 





STATE AND FEDERAL | ee Nees 
' DICTION, Rocky. Mounran | 


ae s37 : 


: ie Page . a 


_ NaTIoNnAaL PARK ; Sate AND peer 


ConvEYANCE. 


1. The National Park sae “Te 
ice has no. police jurisdic- — 
tion over county roads until ..— 
‘title thereto is acquired by | 


the Government and jurisdic- a 


tion is ceded or consented to. a 
by the State. A sale and con-_ 
-veyance comprehends a trans- 


fer for. valuable considerations. ; 


‘such as. benefits and advan- » _ 
tages that will accrue to: the oe 
inhabitants of the county____ © 


REGULATION AND MAINTE- He 


- NANCE. 


2. The United States is not ao 


authorized to regulate and =~ 


. maintain highways not. owned”. a Se ee 
igi ee 


by the Government ae 


tt 


Natchez . Trace Parkway 


PROTECTION AND REGULATION a 


or Use or FEDERAL Propr- 


. ERTY; FEDERAL CRIMINAL: 
fans AND ‘NatIoNAt Park 


REGULATIONS APPLICABLE i 


-T0 PARKWAY. 


3. Pursuant to Article Vv, a3 


Sec. 3, Cl. 2, of the Federal — 
Congress: 
may. legislate. for ‘the protec- 
tion and regulation of use. of 


Constitution, the 


all Federal lands . 


ee eS Ey 


ees, 


4. With respect to ae a 


‘and parkways, Congress has 
also authorized the : Secretary 


of the Interior to issue regu: . 
lations. designed to effectuate oe 


this power 


407 
5. The Federal ceil 7 


laws and National: Park Serv- *s 


ice regulations: relating. to the ee 
protection and regulation - ‘of: 


use of Federal. property are. 


applicable to the Natchez. . 


at: _ 


9 3 g = 
‘National Park Service—Con.. 


Natchez Trace Parkway—Continued. 


INDEX 7 


. Page ‘Oaths—Continued. 


: Trace Parkway lands, the - - 


title to which is vested in the 


United. States pee ASeeee see 


a Navajo Tribe. 


Lands... 


N avigable Waters. 


| See “Indians © and Indian fe 


See’ Public Lands, subiéad- a 
ing Accretion and Avulsion. 6.3 


Ne e gligence. 


See. Damage Claims, Sab 


heading Property Damage: 


i. Oaths, | 


Field Examiners Authorized to. Ad- 


‘minister by ‘Act: of October 14,0 


1940. 


- Branch. of Field Examination 


in the General Land: Office are. 


oe Wield See an 7 


. authorized. by the act of Octo- 


per 14, 1940 (54 Stat. 1175,_ 


5 U.S. C. 498), to administer 
oaths in: the. ‘performance’ of 
their. official duties. Depart- 


i mental Order No. 1689 of. 
- January 17, 1942, reallocating . 


functions of the Division of 


Investigations to the Branch 


of Field ‘Examination in the 


General Land Office carried . 


with it the authority” to ad- 


_ Ininister oaths under the act — 
. of October 14, 1940__________ | 


. Field Exaswiners;: Authority to Ex-_ . - 


ecute Jurats Not ‘Conferred by 


Act of October 14, 1940. 


9 The. aet of October 14,° 


1940, grants authority to: ad- 


minister - oaths. ‘whenever - 


‘necessary in the performance ae 


a i official duties.” Since - 
7 these duties. are investigatory — 
in mea the. authority, fo 


498 





* Vield Examiners; “Authority to Ex: 
-ecute Jurats Not. Conferred_ by. 
Act of October 14, 1940—Con. 


| ‘Page. 7 


administer oaths. is “ineidental -.- | 


_ to the investigatory function 5 
and therefore the act: of. Octo- 
ber 14,1940, confers no au- 


thority to- execute “jurats — 


2 attached to applications for. 
. public lands neeee tn = 


- Officers’ Qualified to Administer in | 


494 


Public Land Cases in’ United: rs 


ee States and Alaska. . 


on. ‘Jurisdictional restriction | a 


imposed by Rev. Stat. sec. 


2294 of limited applicability— 


Improperly extended by regu- — 
lation of September 3, 1926, 
in 48 CFR 210.1—Execution of 

oaths in cases under- other | 


_ statutes -controlled by | the 


“terms thereof or by the Sec- 
- retary’s © regulations thereun-. - 


der statutes. are silent___640-541 


Oil; and Gas Lands. 


See, also, ~ Coal ~ ‘Lands; 


‘Mineral Leasing Act; Mining” 7 
Claim; Oil and Gas Leases, 
‘Indian: Lands; Res Judicata; 


United States, Grant By, 


Assignments of ‘Leases, ee: 


APPROVAL BY THE SECRETARY; a es 
“REGULATION 3. —Leca _RE- . 


LATIO NSHIP, 


L ‘Since aasienments of oil 


and ‘gas leases’ ‘may be made 


only with the approval of the _ 
Secretary of the Interior, the 


Secretary may by regulation 


establish ‘the legal relationship = 
resulting from the- approved | : 
assignment, for. the. power to 
grant or. withhold. consent or 
- approval: includes the power 
| to. impose ‘reasonable -condi- : - 
| tions in giving consent___-__ 


~ by the Secretary... 
signed portions of leasesare 
_. to be:considered segregated. ag. 


_ separ ately, 


~- that. particular lease - 


“Oil and Gas Lands—Continued. 


Assignments of Leases—Continued. . 


INDEX 


_- Page 


20 The: “Secretary of. “Phe: oe 


z Interior has 


ship - - between the. 


by = ‘regulation ~.- 
established the legal relation- =~ 
a 7 United’ 
° States ‘and. the lessees and ~ 
; assignees. of portions of oil + 


and gas leases upon approval -~- 


‘Such as- °°” . 


- new leases and such assignees * - 
are to stand in the same. posi-. 


tion as though the leases had- 
been issued. to them originally — 
-- pursuant to’ an ‘application: oan | 

>" T12 


| therefor 


es ee a ae es SS ee ay 


“Discovery; 
L@AsES.: 


3. - AS a result of the era 


» Snompoaren ce 


| 7 relationship established by. the ie - 


: Secretary of. the Interior, the 


~ assignor (original lessee) and 


.. the assignee of: a portion of. Aa 
-- an oil and gas” ‘lease hold” seg- ee 


é regated. leases ‘which for call : 
mF purposes are’ the same. as a 
though. they had. been. issued eae 


and either lease | os 


. will continue ‘beyond the ink 
tial term: only if oil or gas is. 
_ discovered and preances on 


; ‘Cancellation ‘of Sires ; 
' February 25; "1920, 
August oe 1935. . 


Novice | 


ee ab | 


hee ot ee 
as Amended aoe 


| or _CaNcuntarion | oe a 


Service U P oO N- ‘Recon 


Tercenorpen, 


4. ‘The. requirements of : sec- 
tion 17 of the act of February" - 
25, 1920, as amended August °— 

eal 1935, . which. ‘prescribe. a 


ec a 30- day notice of intent to can- 7 
~ |. -eel-an Oil and gas lease to. the. 
“lease owner, ae are met by serv-" 


ice’ of such’ notice’ upon the | 


a record titleholder of: the lease ty 


7 Cancellation 


1985, 


— eludes: anyone ny 
the substance. of the lease on me : 
has communicated that. fact... 
to the General Land - Office and. 
- obtained. its approval of. othe 
same: | 





Oil anal Gas ‘Lands—Continued. 


"Act - of oe. 
1920, ‘as Amended. : 


. of: . Leases; 
. February. 25, 
| August 21, 1935—Continued, 


“LEASE: Owner. a“ 


‘Page. 


| 5, "The language. eee ae eee 
| 17 of the act of. February: 25,°..°.. 
1920, as amended. August 21, .:. 
its: legislative. history. 
‘and the practical.construction: .. . 
given it by the. ‘Department,.:. - 
offer no support for the con- 
tention that the “lease owner? 
who is entitled to aan ot 


cancellation of. the. lease, in- » ne 


inter ae 


Fone awn a a sa 


“Notice Or CANCELLATION j aoe 


- ActUAL Nortce. : of 


6. The failure to 


The. ‘serve | 
notice of cancellation. of a 
|. lease in the manner prescribed : 
by statute upon | an operator ee 
in possession of the premises — 
_ under an. agreement. with the “~~ 
~ lesseé, is immaterial when the 


‘inter. 


ee —— ee et 
Ohh he eek ee eh 


|. operator: has actual ‘notice’ Of 
‘i -eancellation | for 
prescribed by statute, even if | 
the statute’ could ‘be. | 
_ preted as. ‘requiring, notice tO, 
such: operator, ee 


the “period 7 ne 


Novice or ‘CANCELLATION ; . ae 


 Amannonseant oF Notice. ye ie se 


q, The» statutory. 


; -require- a 
|. ment: of 30 days’ notice before ae 
cancellation of an oil and gas — 
_ lease does not require cancel 
| lation. 30 days after notice ~ 
| has” been. given. nor. does” the a ere 
Department's, failure: to cancel. a 
|. immediately after the - lapse .— 
|. of 80 days constitute: abandon: . 
: ment. of the motice_____ 


f 


B40. ; a ee INDEX 


Oil and: Gas Lands—Continued. Page Oil and | Gas bands Contnnéd.? 
Discovery of New Oil Field; Act : of | Et, A 


_ Cancellation of Leases; 3 


- August 21, 1935—Continued. 
_Fourerrorns. 


8. -Forfeitures of: ofl aad 
gas leases’ are favored by. the 
“law -and provisions for 


| the lessor. and 
strictly. enforced | 


| Hqurrms JustnryING Ren | 


STATEMENT. 


bet: of 
. February. 25, /1920, as Amended ‘ 


a ee 


am feiture. are construed liberally = 
- in favor - of. Se a 
* 661 


9 ot operator who fails to 


“show. any actual expenditure 


of money: or effort in the-de- 


‘yelopmment of leased land 


cannot’ be regarded as having - 
such equities in the land as -_ 
-. to justify reinstatement of the - 
i lease after cancellation_.._~__ 7 


Discovery of New: Oil Field; Act: of 
< December 24, 1942. 


|: Rrewrs ‘TO Royaury, 


S. “10, “The: ‘development 6f i. 
i. _ well - from which there’ ‘was. —. 
~ gustained production 


- from . and” after October . vy 


of oi 


1942, does not entitle the “= 


| - lessees on whose leased land | 
the well was’ developed to the — 
benefits of the act of Decem-- |}. 
ber 24, 1942 (56 Stat. 1080), 
which offers a bounty in the — 


: form of a royalty rate of 1214. ° 


per: cent for: prospecting Tee 2 
sulting in. the discovery of a 
i new field. or cone oe 


“-Remosenorive 


TIVENESS OF Srarors, 


ERFEcr OF | 
STATUTE; ‘TIME OF ‘EREEC- | 


546 |. 


a th: ‘the absence | of: ‘an _ a 


2 wnequivocal- expression - of the ~ 


legislative intent that a stat- ° 


ute shall operate retrospec- ~ 
a tively: its operation is prospec: 
7 : A tive ane paracentesis - 


; 546 


fe or deposit. 


38 Extension’ or Leases: 


: December 24, 1942—-Continued. Sl 


- 12.° The provision im the act 


= "OE December 24, 1942, that it 
Shall be effective “during the | 
t period. of the. national. emer- $e 
gency: proclaimed by the Presi- . - 


dent. May 27, 1941,” is not. an.. - 7 


unequivocal expression. of the — 
| legislative intent that the stat- ny 
ute shall be effective from a ; 
_ after: May 27,. 1941 


_ RELIEF Srarurs. 


13. The rule that - a ‘iteliet i 
should be - liberally . 
construed. to. include all those 
whom it was intended. to bene- 
“fit has no application to the -_ 
act of. December 


‘|. which offers a bounty in the =. 
se | y e 


statute - 


24, 1942, 


form of a reduced royalty rate 


Tine OF Discovery; : 


1942, 


-cember 22, 1943, and September 
A 1944; Lands Partly 


546 


for oil and gas prospecting on ’ 

the public domain, resulting — 

_in'the discovery ofa new field 

| Persons who do. 
“not. discover oil as a- result: On % oo 
; prospecting. which would hot. . 
have been done except. for the = 

| reward offered by the act of 
December  24,° 1942, “are not 
- entitled to. its | benefits____._ 


546 


mere The development: of. ee | 

| -well which produced an-aver- 
age of 226-barrels of. oil and. 
828 parrels of water per day. 

~ from | and after. October - 25... 4 

-eannot- be regarded as 

a discovery of a new oil field 


‘after December 24, 1942_____ os 
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ror of De" : 


> Within . 
. Known Producing Structure. 


v PREFERENCE Rranrs ; Act or - al 


(FULY. 29, 1942. 


fay, 1b. ‘Statutor y. ee cP 
cS granting - pr eference Nights eae ‘ 


“oil avid: ‘Gas Lands—Continued. 


Extension ‘of “Leases; . “Acts. of: De 
cember 22,1943, and’ September’ © - 

Within 

Known Producing Structure—Con, ver 


Log, 1944; Lands Partly... 


oil and 


denial” of: ‘the 


ie PREFERENCE ‘Ricur TO. 
. Lease; 
E 1942, 


3. 16, ‘Section. zt of. the act of) 
oe Tily” 29, 1942 (56. Stat. 726, 
> 80:0, Ss Ce -226b), grants a 
a preference. right to a new.. _ 
lease only. with respect to that ° -» 
portion of the Jands which. is« 
‘outside .a ‘known’ producing, . 
structure on: the date-of the. 
| =46T | 


—expir ation. of the lease_. 


ERrecr OF FATbURE “TO 
APPLY FOR NEW 


TURE, 


7. Tf no aprication for. a 
new lease is made with respect 
to’ that part of the leased — 
“lands. which: is outside. of a. 
_ structure. 


known - producing | 
within 90 days. prior to the 
expiration date of a 5-year 


lease, the lease on such ‘por-. 
if. nonproductive, is. _ 
"terminated at the end of the ec 


tion 


- 5-year period. 


 LAnps. Pantty WirHin Pro |. 
Ex- ae 


“DUCING STRUCTURE ; 
‘TENSION OF LEASE. 


. 18. A lease of. lands which - a 
‘are’ partly within a- known | a 
| oil and gas struc. 
‘ture on the date of the expira- 
not ex-- 
_ “tended in its entirety under ,- 
the act of December 22, 1943) oe 
O20. (BT (Stat 608,30 0s SOs 
ae 2) | and the. act of. ‘Sep- 2 a 


pr oducing- 


tien | of the lease is. 


Act OF sour », a 


LEASE-OF - 
L A N DS [Ourstoe Srruc- sere 


JINDEX 


“Page oi baa ‘Gas. Lends “Continudd. 


gas | leases are: .con- ae 
strued . ‘strictly. ‘in. favor of a 
right where: a. 
case. is. not: ‘clearly within the ons 


1S 5 Scope » of. such Proyision_ 4 166. ' 


.. lease, 


- eember 


~ of both sections 
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. _ Extension of. Leases; Acts: of De- 


cember ‘22, . 1943, and September Ze 


S27. 1944; Lands Partly 


‘Within ss oe “f = 


Known Producing: Structure—Con. = 


tember aT. 1944. (58 Stat. 755), - 
even though the. lessee has’ 
‘paid rental for the extended’ 
‘period on the entire* lease ate” mie ee 
Only. el 

_ that part of the lands’ which 
~ is .within a known producing 


the rate of. $1. per acre. 


structure on the date of the ie 


PROTECTION OF “Ler ESSEE’S 


-Ri1¢Ht TO PREFERENCE 


i expiration of-the lease. is. auto-— _ 
Ae matically. extended ‘by vir tue Py: 
v of. . the» ‘pr ovisions 


of those ee 
~ acts. pabanee 


. LEASE AND EXTENSION: OF. 


LEASE. . 


- 19, A lessee ae an oil or 
is -uncertain 


gas lease’ who : | 
whether all or any portion of 


the lands covered. by his lease. 
will. ‘fall. within’ the known.° 


geologic structure of a pro--— 


“ducing oil. or gas field on the - 
.date of the expiration of the 
consequently 
to apply. 
for a new lease under ‘the act ~ 
of July 29, 1942 


and. is. 
uncertain whether - 


(56 - Stat. 
726), or to pay rental in order 


to obtain an extension of -his’ 
: lease under the acts’ of. De- 
| (57 Stat. 
~ 608); and September. 27, 194400 
- (58 Stat. 759), with. respect ~ : 
~ to the land in question, may, 
‘| in’ order to protect ‘his rights, ae 
~--proceedas. though the. land in 
| ~~ question’ fell within the ‘Scope Py oh a! 
dS TOT > 


22, 1943 


a ee ee 


_ AMBIGUOUS. ‘Srarurory ‘Lane Lean” 


GUAGE; RETROSPECTIVE AP- 


“PLICATION OF Consrauc: eae 


_ TION, 
ae 


20, “The: tDapavanents pou ae 
. struction. on pmbleuous’ statu ae 


\ oa 
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19, 1924 (43 CFR, Cum. Supp... 
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| « Oil and: Gags. Lands—Continued. | oa Oil. anti Gas Lands—Continued: 
- Extension of Leases: . Acts of De- fe See Leases; Regulations—Continued. 2 
a ae agen 192. dia), is applicable to. 6 ; 
. _Known Producing. Structure—Con. ey, - and 10-year leases issued un- | 

_ tory. language which, on its |. ae ge pe of 
face, is reasonably. susceptible . er stiia os 935. ( Stat. | 

- of a. contrary -interpretation Saad as well Ae oe 20-year: 

—. will not .be. given retrospective a , oat ae thereto a and le 
application where. such ap- . Pas aap ion. is “no erie , 

_ - plication - id cause hard: - . sistent with ‘section | -2(p) of 

aE ship ‘and inequity "167 aca: a and 10-year leases____ | 
- ateas Approval. of “operating 1. Relinquishment of Leases. 

Agreement | " Mamine; 5: Compromise Spr ‘ 
2 ‘The epee by ‘the | TLEMENT; ACT OF Tous 29, 

3 ‘Secretary of the Interior of - . 1942. aon ee | D. 

-, an agreement between the © aes Sas 7 
lessee and. an operator does 24. “Mere mailing of sure 
not give rise to a contractual render of oi] and gas lease is 
“yelationship between the -- < insufficient to stop accrual of. 

_ United States and the opera- | \ rent. | The Department must 
tor. or create. any. privity of. E at ‘i be: receive ‘the - relinguishment - - 
contract between the United nae to due date .of rental, ey 

States and. the- -operator. even. 3 ut may make si compromise - 

“though the agreement bin ie _ Settlement under. the; act of ee 
the..operator to. fulfill the — — Suly 29, 1942 (56 Stat. 726), a 
lessee's, obligation under the. its [ee where. financially beneficial to 
lease... A tates ee ger f the: United States or. where 

Pt eg ae eee et “ } Tessee’s financial resources are i ae 
Leases; Conflict With Mining Claim ; aoa limited eames Ae eee ee ~ 125 
Burden of Proof. Oo — Se a. | ” mi 
| a. Where an ‘oil ere ‘gas ° xy Oil and Gas Leases, Indian ee 
lease is issued on land shown _ Lands. AP ee ee 
by the. records as free from ._ See, also, _ Indians and. aah 
adverse claim, the issuance of | ree al Indian ‘Lands.. a 

the lease. is. Yegular. and. the B aes “hs 2 
lease .prima _ facie valid, not-. is . ‘Advance Royalty. ‘Payments; “Mini. 
withstanding the existence of. _ _ mum ‘Payments; Lease Forms. © = 

an asserted: ‘mining location 1 - Advance “royalty | ~pay- ; ac | 

: for’ which no application . for — “ments are not minimum pay- S 

"patent has been filed, and the. | ments under lease form A - 
pc ue Broot ie 7 oe approved — April. 20, 1908 
BE ae ca (amended February 6, 1911,- . 

oy has. a superior. right to the ste 
: Siar a and June 29, 1911), used by a 
“possession - of the land and the Fi a T hee qa ¢ 
that the lease is ‘consequently 6 eee ive Civilize ribes ae ee 
| invalid - HAN. . asa |. dian Agency _ prior to 1925, - 

aes ae a _ nor under lease form 5-154h ; 

c Leases; Regulations. used. prior to 4925 by. Indian aa 

28..: Circular 960 ‘of pores agencies: other. than the Five _ 


. Civilized ‘Tribes: ey thts 


Oil and Gas ‘Leases, | 
Lands—Continued. 


Advance Royalty Payments; ‘Mini- 
“mum Payments ;, Lease none 
_ Continued. 


2. Under lease form 


5-154h, adopted December 24, 


1924, and used by all Indian 
agencies in Oklahoma (except 
Osage) from 1925 to 1933, the 
advance. royalties 
minimum payments required 


to be made until such time as ; 
royalties. on’ production ex~- 


ceed the advance royalty pay- 
ments 


Te ed SE EE ee te A 


Indian: 


constitute 


INDEX 


_ Page| Oil and Gas Leases, 


3. The. obligation of the . ° 


lessees to make payment of 
advance royalties - 
leases executed on form 
. §-154h, adopted December 24, 
1924, is not limited to the fixed 
or 10-year period but con- 
tinues during subsequent 
periods of the lease subject 
to termination only by the 
completion of a well or wells 
producing oil or gas in quan- 
tities sufficient to return to 


the Jessor an income in excess _ 
of the advance royalty pay-.. 


ments __._. 

4, Neither lease form A, 
used by the Five. Civilized 
Tribes Indian Agency prior to 
1925, nor lease form 5-154h, 
used prior to 1925 by Indian 


agencies other than the Five 
Civilized Tribes, requires the 
lessee to resume the payment. 
of advance royalties after 


producing wells on the lease- 
holds cease to produce 


ee ee a re 


5. Under lease form 5-154h, 


in use by all Indian agencies 
in Oklahoma except Osage 
from 1925 to 1938, the lessee 


is obligated to resume the 


payment of advance royalties 
- when the producing well or 


under. 


263 


263 


~~ rental 


| lated 


Indian 
Lands—Continued. 
Advance Royalty Payments; Mini- 


mum Payments; 
Continued. 


er a ek er ey ey 


6. Advance royalties must 


be paid in addition to the. 
prescribed -rental for a non- . 


utilized gas well during the 


fixed period of the lease and 
any extension thereof by pay- 


ment of the nome gas 


re te a re ee ee ee ee tre 


Assignment; Apportionment of Ad- _ 


‘vance Royalties. © 
-T. Where a_ lease, 
has been continued in force 
after the fixed 10-year period 
by production returning stipu- 


advance royalties, is assigned 
during a year in which ‘pro- 


duction ceases or declines to — 


the extent that the produc 
tion royalties are less than the 
advance royalties, no question 
of apportionment of advance 
royalties as between the as- 
signor and assignee can arise 
because the obligation to make 


the advance royalty payments | 


had previously terminated and 


is not revived by cessation. 


or decline, of production 


_———o 


Assignments; Allotted Lands. 

8. The Department 
not validly approve assign- 
ments of oil and gas leases 


on allotted. Indian lands un-. 
less it finds that the leases: 


are still in effect 


Extension Beyond Primary Term. 


8. Where drilling opera- 


tions. were commenced during - 


the primary term of an oil 
and gas lease, a showing must 
be made that the drilling 


operations were in conformity 


which 


royalties in excess of | 


can- 


843, 


Page | 


Lease Forms— 


_ wells cease to produce only _ 
during the fixed period of 10° 
years. 


263° 


263 
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 .18.. The Blackfeet Tribal 

Council is empowered, under 
the Blackfeet Constitution of 
' December 18, 1985, 
act of May 11, 1938 (52 Stat. 


and the 


et ee 


proval 

17. Where a lease was of- 
fered by the Blackfeet Tribal 
Council in good faith on a 
form approved by the De- 


6844 {NDEX 
Oil and Gas Leases, Indian Page| Oil and Gas Leases, Indian Paga 
~Lands—Continued. Lands—Continued. 
Extension Beyond Primary Term— Blackfeet Tribe—Continued. 
aaa 347, 25 U. S, C. 396a et seq.), 
with applicable regulations in ‘to issue tribal oil leases, with 
order to extend the lease be- . or without competitive bid- — 
yond the primary term... 12] ding, subject to departmental 
10. Where an oil and gas approval, and subject to the 
lease provides that should the requirement that members of 
lessee be unable to market the tribe enjoy a preference 
the production from the leased right to obtain such leases be- 
land he may, with the con- fore they are issued to non- 
sent of the Secretary of the members ____..._ 637 
Interior, discontinue opera- 14. .Such a lease is inef- 
tion of the producing wells fective prior to departmental 
thereon, a lease may not be approval and. the holder of 
considered in force beyond its such an unapproved lease has 
primary term if the lessee dis- no rights against the holder 
continues production because of an approved lease to the 
of the lack of storage facili- same land even though the ap-. 
ties unless he has first ob- proved lease bears a later 
tained the consent of the Sec- date of execution than the 
retary of the Interior_______ a a unapproved lease 637 
1i1.. An oil and gas lease 
may not be extended beyond DararrMnnrat APPROVAL: OF 
its primary term = where "Leases; Erect or Ap- 
neither production nor the- PROVAL AS TO For. | 
completion of a well com- 15. Departmental approval 
menced during the primary of a form of contract is not 
term is shown_________---- 12] approval of a contract subse- 
Blackfeet Tribe. ~_ oo quently executed under such — 
“Trina, Constirutions, In- form —_.-——_—_-----+---+--- 638 
TERPRETATION; SUBSE- Or. Drmting AGREEMENTS; 
QUENT LEGISLATION, + RELIANCE oN UNAPPROVED 
12. A tribal constitution | LEASE. 
does riot freeze acts of. Con- : 
gress in existence at. the time 16. Equitable eee 
ef its adoption, and powers stances may create a moral 
ea Cte ay: ; duty on the part of the Black- 
constitutionally vested in a 
F Again ; . a7 ee . feet Tribal Council and ‘the 
tribal council are not limited i } 
by any such act after it Has Interior Department to offer. 
been repealed or superseded __ 637| * second lease Ris nearly 
| | equivalent as possible to one 
- PowERS or TRIBAL CoUNCIL; that was offered and accepted 
DEPARTMENTAL APPROVAL ; in good faith but never re-. 
PREFERENCE RIGHTS. ceived final departmental ap- - 
638 


oi and. Gas 
ba Lands—Conitinued. 


ae thereunder, 


; : : covered | by. 
-. quently: | 


“a Blackfeet 


Leases, Indian’ 


7 y Blackfeet ‘Tribe—Continued. “ 


- partment. and the. ‘presumptive pe 20 
~. lessee accepted’ the lease” and) 

"expended considerable sums . | ity of Indian Tribes. 
drilling . 


‘and such. ‘lease via Oil Drilling Agreements, a ae 


in. preparation — for 


“INDEX - - 


‘Page Oil. eae Gas: Leases, 


was not: approved but the land. e : 


AG’ ‘was. 


‘rests : with - the 


partment — to offer. 


~-yeliance on the validity. of the 
- unapproved. lease: -: 


Five Civilized Tribes. 

: See 
Royalty Payments, 
Payments, Lease Forms. ~ 
Osage Tribe. 


- See 
Royalty 
‘ Payments, Lease. Forms. 


State 


‘subheading Advance _ 
Minimum... 


_ subse- - 
a leased to ‘another - poe 
party, an. equitable | or moral : 
obligation” 
~.. Tribal Council: ‘and the De ~~ 
| another — 
|... lease, as. nearly: equivalent as 
: possible: ‘to the ‘first, to one. |. 
- who-has suffered by bona fide — 


-subheading - Advance -~ 
Payments; Minimum a ; 


Taxes Tanosed on Royalty; 
ee Liability of Indian ‘Tribes. a 


18. The act of May 29, 1924 
(43 Stat. 244, 25 U. S.-C, 398), - 


authorizes the! taxation by. the 


‘States of the production. of 


oil and gas on unallotted lands 


in all respects the same as _ | 
unrestricted «| 
. lands - and. authorizes the. See ie al os bas oes, 
.- retary of the Interior to cause. eee Osage Tribe, Oklahoma. See 
the tax. assessed. against roy- - 


~alty. interests to be paid 


production | on”. 


19. The Ute Mountain and, 


o e02950—48 50° oO 


a ‘Tribes. are liable. 
: i - for: the taxes: levied ‘against | a 
their ‘interests because. all of 
the. taxes ‘sought to be. col- 
oe lected ° on ‘their. royalty iater: 
ests are within the permissive. 

pet. of Congress oe 


: Timber. . 


aaa 


_ Lands—Continued. 


"Taxation. 


‘Tdian OE 


See subheading Sate Taxes oe 


- Imposed. on Royalty, 


‘See Oil and Gas Leases,__ ce 
_ subheading he 


Indian. L an d 8, 
Blackfeet, ‘Tribe, 


es, | Olympie National Park. 


Liabil-» Bias fits 


See. ‘President's. Authority, ee 


subheadings. 
for: ‘War. Purposes ; 
‘Elimination of Lands. 


| Oreson and California Railroad | 


‘Utilization © of: ee 


and Reconveyed Coos. Bay | 


‘: Grant Lands. 
"Diabes. Sale. 


t. The sale of .timber: on 
the Oregon .and California 
_ revested 
' tained-yield forest: units estab- 


lands -within 


sus-- 


‘Without ‘Conpediuve = 
Bidding; Act of August. 28, 1937... 


lished ‘under: the act of August: 


~ 28, 1987. (50 Stat. 874), may’ 
‘be consummated: without com-" . » 

|. petitive bidding and such: tim-. Ste 
_ ber is’ subject to disposal by | 
other methods designed: to Se. - 

-- eure a price reflecting its fair. 

- value: 

- ding requirement .of the: att’. - 

- of “Tune: 9,. 1916 : 

' 218), was ‘repealed by: the a ae 

i" of. August 28, 1987 


"The. ‘competitive bid- 


(39° Stat. 


ee ee ee re 


See . Indians 


“retary of the Interior. 
: foes | subheading : 
Parkoways, 


“See N jational: Park Sermon tae 


“At 


and “Indian ~ ea 
Oil and Gas. Leases, © 
~~ Indian Lands, Stibheading Ad- 
1 vance Royalty Payments ; See 15 
Aa oe ne | 
‘Deleza- a ee 


ieee ne ae eS . | pes o 


“Page Pipe ‘Lines... , 


| Patent Rights 5. Inventions. 3 
| ‘See Rights: of Way. 


‘See Inventions. 


- Pai atents. Placer Mining Claim. ue 


See Railroad Land Grants; ae 


“Res J udicata. 


Permits. ee 


' See. Grazing and Grazing. | 
i Tandee Indians ‘and Indian. 
- Lands, subheading - Rights: of: 
_ Way, ‘Transmission Lines; | - 
a Riper! Leasing Act: Mining oe 
_ Claim ;. Rights-of-Way,_ osub- 0 oe Y- 
ee heading’ Aerial, “Tramway, ae 
- Grand Canyon National Park, 
Ri gh t s-of-Way, . ‘subheading ae 
Electric ‘Transmission. Lines. See ae 


Philippine Government. 


Responsibility ‘for! Obligations. of 
~ Manila Railroad: ‘Company; ° -Pay-- 
ment in Absence. of. Specific - or. . 
: Standing Appropriation: Effect of — 
“General Ruling | 10nd Treasury ats Mite 


os » Department. 


Ae Under section 2(a) (1) 4 
- of the. Philippine: Independ- Lie) 
ence Act (48 Stat. 456, 48 
U.S. ©. 1282 (a) (7)). and sec- >. 
- tion 1(7) of the: Ordinance. ae 

appended to the Constitution 
. of the. Philippines, the. Gov- | ee 
ernment of the Commonwealth = 
is made |=. 
responsible for: the obligations Lon 

of the Manila Railroad: Com- Pr 

| pany because. it. was. in. ime | 
. gtrumentality of the: Philip- oo, 
pine Government. at the time’ = _— 


of the: Philippines: 


- of the adoption of the. Philip- et 
. Payment. ee 


pine Constitution.” 


of debts on such obligations | 
by the Philippine Government ~~ ? 
out of funds on deposit. in the -~} 
— United States, in the absence ce 
of an appropriation therefor, 
as ‘unauthorized. The Coe. a 


monwealth | ‘Gover nment 


justified in refusing to. re ne 

such payments in view of the =| +. 
prohibition . of section (a)(1)- 
_.. of General Ruling 10-A. of the~, 2.37 

- ae SOT Depart ate be 


~ Reser vation ; 


os 1: “Under * 





See Mining. Claim ; "Mineral : ae 


Leasing Act. 


and. Coun ty. 


sabes | 


tendents. 3 


~ See N ational Cemeter ies. 


aa “Page: . 


a See ‘indians. and. Indian a 
4 Lands, subheading Wind River, 
National. Parks) 
and: “Monuments, | ‘Subheading. | . 
: Done Animals _ ‘Trespass. eee 
| ‘National ‘Park ‘Service, 
: “County. Roads; =. 00 
|: ‘United States, ‘subheading ts 
| Lands. “Acquired in Trust. for, erie 
Indians. : : cae 


| ‘Ponere donee and. — hee | , 


e 7 Practice ‘and Rules of rite ase, 


“See, also, Rules: of — 7 


| Table, D. LXXIX. 


7 Contest ; Liability of: ‘Contest Party ie ee 


‘for - Costs ‘of Records. Deposit for: ene ae 


' Costs.. 


{° be makes and. must make a 
deposit’ to cover such® costs 
before: the. ‘contest hearing is 
' }) held. A contestee who refuses me TE ees 
|e. to make “such. deposit . ig Motes 
“| entitled to. offer evidence, to. ~~ 

Ve. participate’ in the. hearing or’ 
{'-even.to introduce into the ree NS, 
ord any papers which: ‘require 


notation Sse ee - 670°. 


o “departmental, ae 9 
-|- Rules of Practice each party — 
-|:.to a contest is liable for pay- ~~ 
|: ment of the costs: of the record — 


Contest. ‘Hearing; Absence: of Prev. a sg 


siding Officer. 


oe “The absence of an officer ae : . 
before whom a hearing is held. | 


» during. the taking. of testimony _ 7 ae 
“|3 does not, affect. the. regularity ate —o 
| of. the > proceedings | so long, i ed 


Mae 2OLe the. lands” 


_ illness © ‘in 
-- party’s: family when there . is: 
no showing -that such illness © 


-. the hear ing 


“practice and: Rules “at Practice - 
-—Céntinued. | | 


Contest _ “Hearing; ikbaciee of Pre- - 


“siding - Officer—Continued. . 
the officer is present when any 


: . rulings are’ made in which the. 
_ objecting party is concer ned__ 


Contest Hearing; Register’s Disere- 3% 
tionary Authority to. Pix ‘Time 


: and Place. i 


aa Under 
Rules of Practice the register 


has authority to fix the time. 


” and place of a contest hearing 
and his action will not be in-- 
terfered . with unless he ex- > 


| ceeds his authority. It is not | 
—. abuse of discretion to fix a 


place for hearing at which wit- 
nesses" living in the’ vicinity © 
in _controver Sy 
can be compelled to. attend. by 
- subpoena _ 


ee rere re er 


| Contes Hearing; Rezister’s Discre- - 
_ tionary aa horiey. ay Grant Con-— 


_ tinuances. 


AL The. granting” or ‘denial. 


of a request : for continuance 
discretionary _ 


; is. within: the 
authority: of a: hearing’ ‘officer. 


It is not: abuse of. such: dis- . i 
_ eretion to - deny a request for Rt 


continuance: on the ground - of | 
‘the requesting 


was the cause of the party’s. 


a absence from ‘the hearing ; it 
_is not abuse of. such discretion . 
to deny request. for continu: - — 


: ance on the: ground that the 


requesting party. is engaged in 
7 national - defense “work ‘when — 


| there” is: no. showing that the 
. party © was - "prepared or in- 
— tended . to’ offer testimony: at 


oe Filing of ‘Motions for Rehearing. 


— ®. “Motions for: 


eee 


—_ rehearing ae 
aS should be. filed within 30 days. | 


- 670| 


_ 6. No proper 


| New Trial. 


der_ 


7 BB 





Hands; 


"Page Practice and ‘Rules of Practice 
— Continued, 


‘Filing of Motions for Rehearing — 


_ Continued. 


decision complained of 


; after receipt of: notice of” oes te oa = 
| OFR 221.81) and the filing Gt, ee 


supplements thereto after. that. ae 


time. is not contemplated 


F Grounds for Rehearing. 


rehearing © is. offered by: ‘the 
| presentation of “cumulative 
evidence. which, if ‘proved, 


- would warrant no. change of ..: 
decision, © 


and as: to 


i i wre rr ce ee ee ee ee 


Motion for Supervisory | Authority 3 


| Authority . of Commissioner. 


AQT 


gr ound “for 5 


which 
there is no showing that -with 
due diligence it was. 
sible ‘to present it at the hear- 
_ ing 


impos- 


TOA party aggrieved — by.” 


final decision of the Depart- 
“ment may reopen the case by: : : 
motion for exercise. of. super-. 
- visory authority of the Sec- ie 
retary - under " ‘Rules’ of | Prac- aan 
 tiee | (Rule No.. 85,- : 
: 221.82); but the Commissioner. 


43° CFR . 


of the General Land: Office ise 


8. Notion rae | 


: without authority . to. disre- _ 


ae gard a departmental decision : 850 ; : 


| new “trial ie one 
- submitted after appeal to the“. . .. 
- Secretary comes ° too Jate un- 

| the. ‘regulations (48 CFR ay 
_-221.41-221.44) but will be con: 

sidered on its merits under 
a the ruling in United States Von 


State - oy : Cobiorme, oO Le Ae 7 


ee i ie re ee es 


| Preference. » Right. 


See. Oil and Gas ‘Lands, ee - 


ee 


7 . r heading Extension of Leases; . : ‘ Fig 
OIL and. Gas Leases, Indian 9: ~ 
ee et 


~ 7 


g48 


: Preference Right—Continued. | 


Tribe, Powers of Tribal . 


_ Council. . 


| President’s. Authority. - | 


See, also, ‘Mineral ‘Leasing 


Act, subheading Public Lands 


Acquired for Specific Purpose 7 


" Ramspeck Act. 


| Olympic National Park. 


Uriuizarion: OF TIMBER. TOR 
War PURPOSE 8; aE 


Powers. 


1. “It is doubtful . neuer = 


the President | may, pursuant 
to his war powers, authorize 
the disposition of timber with- 


in the Olympic National Park. 


without regard to the. prohibi- 


tions contained in the Na- : 
| tional Park statutes a 


ELIMINATION -or Lanps. 


2. In the absence of au- 


thority from Congress, the. 

President is without authority. — 
to vary the status of Jands 
_ devoted by him to a specific 


‘use pursuant to congressional 
authorization... Federal lands =. 
may. ‘be: ‘transferred. ‘between ~ 


departments ‘only by = legisla- i 


“tive authority: Since no legis- 
lative authority for change of — 


use or transfer between de- 


partments exists in. this case, 


~ the. President is without au- 


ie thority to eliminate them from a 


the Park and restore them to 
the National Forest te 


4 480 


- Public: Lands Acquired for. Specific. ‘ mo 
' Purpose; Protection from Oil and ae 


Gas Drainage. a 


38. The President has » 


plied authority to take eee ; 


tive measures in cases where ~ 


. lands. acquired for a specific 
public purpose. are found - to 


| contain oil and: gas which is” 


480 





INDEX 


Page President's Authority—Con. 


Public Lands Acquired for Specific 


Purpose; Protection from Oil and | 


Gas. Drainage—Continued. - 


‘Page . 


being | drained by ‘adjoining cere . 


| owners, which. authority As 


vested in the department or... 


agency — having jurisdiction. 


over the land, but may be 


transferred to another depart- 
ment by ‘Executive: order___.. 


Property Damage. _ 


See Damage Claims. 


Protest. 


523 


See Color of Title: “Mining ee 


Claim ; Res Judicata. 


Publie Lands. 


. See, also, Drainage, subhead: : 
ings — Arkansas, © Minnesota; 


Forest Lieu Selections; — 
Homestead ;. ‘Mineral Leasing 


Act; Oaths; ‘Reclamation ; 


‘Trespass; Withdr awal of Pub-: 
. lie Lands.. 


Accretion and Avulsion. ; 


1, “According to the ‘plat. 3 _ 


ai. survey of 1845. two.tracts of — 


public” land in Arkansas had _ | 


for ‘their east - boundary the 


west bank of the Mississippi . 


River. Between 1843 .a nd / 


channel of the river ran west 


1880 the waters of the river. | 
gradually eroded. and sub-. . 
- merged all of the Jand. within . - 
the tracts . and land to, the | 
west. thereof and the main_ 


of the tracts, but following ._ 


this submergence, land in the 
form of a sand bar reappeared — | 
within. the boundaries and to. 

the full extent of the tracts, 

. the reappearance being caused 
_by the westerly recession of _ 
the waters and by accretion” 

to private land in’ Tennessee 
which in 1880 had attained an - 


Pubiie Luands—Continued.. 


Accretion and. Avulsion—Continued. 


elevation of from 5 to 10 feet 

. above the river, By an avul- 
_ sive change in the course of. — 

the river in 1912, the tee 
channel of the. river © ran 

_ southeast of the » land.- The | 
boundary. of. the Mississippi 

_. River between Arkansas and 

‘Tennessee was: fixed by the - 

Supreme Court. on June.3, 

~~ 1940... A supplemental survey 
by. ‘the General Land Office 


disclosed . that but 2.02. acres 


of. one of the tracts were in 
Arkansas, the remainder. of. — 


the two tracts being in Tennes- 
‘see. In-April 1984 homestead 


entry was allowed for the two 

tracts according to the origi- — 
nal plat of survey, which sub- | 
sequently to the filing of sup-  — 
plemental. plat of survey | was 


reduced to the 2.02. acres re- 
maining. in. Arkansas. . 


Held, (1) that the reap- 


pearance of the land was. the 


result of gradual accretion to. . — 
the land in Tennessee before : 
the avulsive change in the 
river channel. and the avulsion ¥ 
was not the cause of its re- -- 
_ appearance ; (2) that when 
_ the land became a ‘part: of the 
bed of the Mississippi River, | 
_ the title thereto became vested. ae 
in the State or States within = 
- whose boundaries it was situ-. 
_ ated, and upon- its reappear- © 
ance, the title to the land was - 


“governed by the ‘State law; 
(8) that neither the laws of 


Arkansas nor ,Tennessee, as. - 
highest: at 
- eourt, afford. ‘sufficient: basis. 
for holding: that the reap-_ 
mo a land: became the prop- 
_ erty of the United States, and... 
. . if the Department should so — 
hold, its holding would not 


interpreted _ by its 


INDEX 


| Page | Public Lands—Continued. vet 


; such 


Accretion and Avulsion-—Continued. | 


bind) an adverse claimant; 


Page 


(4) that considering the. act 
- of: August. 7, 1846. (9 Stat. — 
66), ceding to Tennessee the 
public land south of the Con- 
-gressional Reservation Line — 
and the legislative history of 
the act, it is believed to have 
| been the intent and purpose of ~ 
Congress, in order to:settle all. ~ 
controversy . with the State  —~ 


and to rid the Federal Govern- 


ment of all administration of 
- the remnants of public lands 
in the State, to : divest itself 
of all ownership and juris-— 
diction over the public lands — 
--in Tennessee at once and for- 
“ever, and though the act of 
. -{ cession at the time of its en- — 
a _actment passed the title only oS 
- to. the land ceded by. North _ 
_ Carolina, it. seems improbable ra 
that it was the intention that 
the United States was to re- ; 
tain its. ownership and. apply tial 
its system of disposition under 
the public land laws to small — 
fragments of public lands: in. 
Arkansas. that were washed. _ 
‘away by gradual changes in 
_ the channel of the river, but 
~ gubsequently . reappeared -. in 


the State of Tennessee; (5 a re 


ri | : -that . it had. not ‘been satis- - 2% 

_ factorily shown that the lands: .-— 
- in either Arkansas or Tennes- 
“-gee are public lands subject an 
to disposition under the pub- © 
lie land laws, and there was” 
te no. sufficient reason for. sur- > vie 


veying any part of ‘them as” ns 


Pueblos. ee ee 
See’ Indians and Indian 


Lands. 


' pefore two- years after 


x 


| al in 


Puerto Rico, : 

- (Citizenship ‘of Puerto Ricans. 
TREATY: PROVISIONS ; 
: GANIC ACTS. 

oe & _A& person born in Puerto 
-Rico of native parents. prior 
to its cession by Spain to the 
United States under the treaty 


OR- | 


Page Puerto. Rico—Continued. 


of, peace vatified on April 11, _- 


1899, who did. not elect there- 


“under to remain a subject of — 


- Spain, became a citizen of 
Puerto Rico under 


79, 48 UL S.C. 788), and ac- 


quired the status of a natu-. 


a ( the pro-_ 
visions of the Foraker Act of. 
April 12, 1900 (31 Stat. 77, 


ralized citizen of the United — 


‘States under the. provisions 
of the Jones 


2, 1917 (89 Stat. 951, 953, 


8 U.S.C. 602, note) | 


Nationarrry AcT OF - 1940; 
Erect of ABSENTEEISM. 
-. 2, A Puerto Rican who has 
become a naturalized United 


‘-. States citizen in the. afore- 
mentioned manner 
to the provisions of section. 

404 (¢) of the ‘Nationality Act 


of 1940 and hence will lose his 


-. nationality if he has resided 


_ eontinuously for five years in 


any foreign state, unless he - 


returns to the United States 
the 


is subject - 


Law of March - 


135 


‘date of- the approval of that |. 


eso ae we ete 
- Constitutionality of St Statutes. 
3. Opinions -will not be 


rendered on the constitution- 


ality of a statute unless statu- 
tory duties alleged to be in 
— eonfiict © with 
limitations are placed upon 


oe the executive department____ 
. 4, Where the constitution- 


ality. of certain Puerto Rican 


statutes has been called into. 


question by the Attorney 


constitutional . 


°135]° 


- .agencies 


‘without 





INDEX : 


Constitutionality of Statutes —Con. 


General of - Puerto Rico and 


Page 


the Auditor of Puerto Rico, a_ 


Presidential appointee, 


said '. statutes, 


3 Ag: Uns 74 
_.doubt whether to follow the — . 
the Secretary | 


of the. Interior may: properly 


advise . as 
tionality ther eof, 


the Auditor 


re ee re ee 


Independent Governmental, Instru- - 


--mentalities. 


5. ‘The Puerto Rico. Water 


Resource s Authority, -the 
Puerto 
Authority, 


Communications 


the. Puerto’ “Rico 


tionally valid 


bureau 


pone 


mentalities; ; Auditing. 


6. Independent _ | 


to... -the | constitu- - 
insofar as. - 
they bear upon the duties: of | 


Authority, 
and the Puerto Rico Develop-° | 
‘ment Company are constitu- 

independent | 
not parts of any. 
execu tive department or. 


Rico Transportation 2 


" Independent Governmental, nstru- ae _ 
instrumen- Ur tg 


‘talities of the Government ‘Of. 
Puerto Rico may be exempted — 


from ‘usual forms of auditing © a 


violation «of. . 
Organic Act of: Puerto Rico__ 


the- 


acter 


Proviso in Appropriation Act Limit- = 


ing Use-of Funds During: Service 
ef Designated Executive bgeabek - 


Puerto Rico, 
7. see ‘Tegislation 


Pumice. : es 
See Withdrawal of Public 7 
subheading -Reclama- ac 


Lands, 
tion. 


Railroad Land Grants, 7 
Act of June 22, 1874; Transporta- : 


‘tion Act of ae Release. of 


-. Claims; - Claims. 


-Land “Not. 


- Arising Under: Original Granting Cee 


Act, 


1. ‘The act of June 22 1874 es 
A Stat. 194), enon gave me 


| ot ing act. 


: ‘the filing, of: ‘such. release. 


1904 


a : ‘Railroad Land Grants—Con. | 


Act of Jute ‘22, 1874; 'Transporta- -_ : 


tion. Act. of 1940; 
Claims; Claims. 7 io Land. Not 
. Arising: Under © Onetal: Granting 

a _Act—Continued. , 


Release of. 


land-gr ant railroad companies. a 
an option to relinquish or re- - 


~ convey to. the United States: 
the | 


lands» included _ within 


. grant. and in the possession of — — 


| settler Ss whose» 


the same as the or iginal, gr ant- 


Io ee ee a eee 


(2. The act of June 22, 1874, . 


7 rights arose 

| subsequent to, the rights of the 

~ railroad. company. and - to. se. 

~~ Ject in lieu thereof’ other land. : 

. Within the limits. of the grant, . 

isa grant of land in aid of 
the construction of a- railroad, 


"y is an additional. grant. con-. 


ditioned upon. . the relinquish- 


ment of a portion” of the 


original grant. and. the, exer-. 
cise of the right to select other 


7 and in lieu thereof 
8 A railroad 


or to any ‘predecessor. in in- 


. terest, in aid of the construc- 


596) 
-company’s 
‘release of all. claims . under 
-any act of Congress to: itself. 


tion of a- railroad, filed pur | 


| -suant to. section 821 (b): of. the 


‘Transportation. Act. of “1940, “38s ; 
-includes a ‘claim, arising thes © 


o der ‘the. act: of June 22. 1874, —- 


to land to be selected in lieu. 


of land acquired under. 


thes ea4, 


- original grant of land. and 
such claim is: extinguished yee 


Act of ‘Apeil 28, 1904: | ‘Transporta- 
~ tion Act. of 1940; Release of 


Claims; ‘Claims to. Land. Not Aris- |. 


ing Under Original Granting: Act. — a 


4, The act of April 28,- 
which: 


(88 Stat’ 556), 


gave the ‘Santa: Fe Pacific Nie 
Railroad Company, as succes: | 


gor of the Atlantic and Pacific: 
Railroad. Company, an ounen : 


| to -yelinguish or. : 
‘the United States, at the re 

4, quest of the Secretary of. the: . 

~ Interior, land granted to it in, © 

aid of the construction of a ~ 

‘railroad and. to. select in lieu. 

_ thereof other vacant public ~~ 
land of equal. quality in the — 

Territory of. New 1 Mexico, is a : _ 

grant of land: in aid of: the Fe 

601 


Act of 1940, 


_ tation Act of 1940; 


E chaser. 
ing. ‘ 
|. must show conclusively that... 


os 


“Page| Railroad Land Grants--Con: ’ 


tion: - Act of So apG 
Claims; | ‘Claims. t 


_Act—Continued, 


construction: of a railroad. 


Act of “April 28, 19045. “Pransporta- ee ae 
on “Release - of 

: Land Not -~* 
Pei Arising. Under: Original. vane ss 


-‘reconvey. to. ae 


6, The Santa Be Pacific 


Railroad Compatiy’s release of — 
~all..claims’ under | 
: Congress - to Santa. Fe Pacific 7 
. Railroad | ‘Company: or. | 
Pe predecessor in interest, in aid : 

of the ‘construction ofa rail- — 
~~ yoad, filed pursuant.to. section at 
821(b). of the Transportation — 
includes a claim, 
‘arising under the act of. April 
28; 1904; to. Jand to be selected’  -. | 
‘| im lieu of land acquired under 
the original grant. of: July 27, °° 
such claim is @X--. - 
tinguished by the. ‘filing | of 
such- release | 


1866, and. 


ee ee re ee ee ee 


puesto for Patent; eepuis ia 


of December 10, 1941; Transpor- 


- Claims; 
“tablish Exception. o. 


nae 2 


any act of 


Release: of - 


Burden of Proof. to - ‘Es- os } 


6B. Under’ the deparemearal is 
regulations of ‘December 10,07 


1941, a railroad company.as-.- 


: - serting a right to. patent on — 
z _ the ground ‘that the land for’ 

which | patent is sought was — 
excepted from a release filed | 
2 ‘pursuant to section 321(b). of . 
the ‘Transportation Act of — 


1940, under the innocent pur- ae 


clause of this “section, 


provision of the sav-. , 


| 852 ee : : INDEX - 


Page i Railzoad Land eranie Cont Page : | 


im ig ieee an ele en ee eee 


demnity land | 


578 


BTS 


"Railroad Land Gants—Con. 
Application for Patent;. Regulations Indemnity ‘Lands—Continued. ; 

of December 8, WAL: Teanners | Naguue on Raunt 70 Suuact 

. Claims; Burden of Proof to Es-" a Anpoanrry Lanps. “ 

tablish Exception—Continued. _ wo 10. ne right ie ae a 3 
oS ae = _demnity lands is in the nature 
ferred by the patent _______597, 602} ope erent oe power drvendent. 

ae a aa upon a future contingency ‘ 
Indemnity Lands. | which attaches to no specific ._ 
| iaauemaine ie. ‘Smmneri0N = lands until it is exercised___- 
RIGHT. : Sungortoi OF INpEMNITY | 
at. The right | 46 select in- _ LAND}. IDENTIFICATION ee 
demnity lands cannot be .as- ‘Survey. eae a 
_. signed so that the assignee — ne seh ore 
may exercise the right as suc- __ 11 The sélection aoa : 
cessor to: the grantee and a}. demnity land» identifies the” 
transfer of. the benefits to ac- |. specific sections of land to 
crue from the exercise of the | which ae rights Of wee rail: 
oo grantee’s right ~ of. selection. - road company attach, ‘but be- 
gives the: transferee no greater | cause. 8p ectiic sections of land . 
- pights than the er anteethen? ’ | do not exist before . survey, : z 
a ee ‘ , exe Boy. indemnity lands cannot be. 
ee ee aaa he er “identified. prior to ‘Ssurvey_>——*. 
Doctrine oF THE Norra- _ 
gern Pacuric Cases; Ne | ea TO INDEMNITY LANDS } © cae 
‘CESSITY OF (SELECTION. ee 7 PURPORTED: See ‘or UN-- 
. ‘SELECTED INDEMNITY 

«8, “Although under the doc-. ee “LANDS. = | a 
tririe of: the Northern Pacific et Sea: a ee ee 
Cases the United States is — 12. A railroad company ac. 
precluded from depriving a quires no. title to indemnity = - 
- railroad. company of its right - lands prior to the exercise of 
to indemnity lands by appro- — its right of selection and a 
priating such lands for public — purported sale of unselected 
purposes when losses in the land -within the indemnity = — 
place lands exceed the avail- - limits of a railroad land grant . — 

_--able indemnity lands the rail- —s'{| is without effect except as it . 
road . company... acquires ‘no. may operate asa contract. to- = 
title. to indemnity lands in . convey: or an assignment | of | 
. the absence of selection _-_ _ 578]. the benefits which. will accrue 
| 3 when the right to select, has 
— a eee or Irs. been exercised Ree ne eee 578, 588 
NEXERCISED GHT TO 7s 
 Senect INDEMNITY LaNDs. aniineent Purehaseise. ‘Notice of De- 

9. AL granites tallroad com- ae aad ae as * 
pany’s release of all claims 13. ' Purchasers of land are 
under a railroad. land grant , charged with notice of all - 
extinguishes the company’s: |. defects in title indicated by 
unexercised right: to. select ine * _ the recitals in the deeds in 

_ the chain of title esc ITO 


INDEX —_ 


a ea ot Grants—Con. 


‘Jurisdiction to Determine Rights of 


"Page | | Railroad Land Grante—Con: 


_ Persons. Claiming Through the. _ 


"Grantee; Issuance of Patents. 


- 14, The . railroad © 


lan a. Poe 


"grants confer ‘upon this. De- ; ‘ 


sons asserting claims 


SS the grantee_. 


PhO, fm 
granted land. under contracts AS 


"15. In the. sieeice: of oe et Be we! 
be cent purchaser for value,, indi- 


“at, “tglative: or judicial recognition — 
of a claimant as a successor 


_ of the grantee, the Depart-. ~~ 


ment: 
| grantee. even ‘though: 
grantee has assigned its rights 

to another 


ee ee ee ee ee 


Vesting of Title. 


16, A’ congressional Seat | 
to a ‘yailroad company of the. 


_ odd-numbered. sections. on 
either side of a railroad to 


issues patents . to.: the — re 
the 
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Place Lands ae Indemnity. Lands; 


be built. constitutes an. offer — 


_ which ripens- into ‘a. contract 


when the railroad company 


indicates its acceptance. by 
filing a map of location. show- 


ing the route of the road and: 
on location of the.road the . 


company acquires an. estate 


in the specifically. granted 
place lands which relates back. 
to the date of the oe 


AGU . 3362s el 
17, The night ‘to’ select - in: 


= demnity land. to replace losses : 
in the. nae lands becomes .an. 
‘land only when : 


~ estate , 


BIB 


_ losses in co place lands have ° 


- .. been. ascertained and the right a 

to select has been. exercised__ 
= 18. A railroad land grant 
oe confeis” no right to. specific oe 
; indemnity . 
lands ‘until the grantee’ g right: - 
been exer-_ 


lands within . the 


a of selection has. 
fe cised. Title to indemnity: land 


| vests when. an approved . selec- ar 


tion has been made_ 
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| Transportation Act of 1940, ‘Section . 


' $21(b); ; Patents to. ‘Innocent Pur- ty ae 
 chasers;. Release of Claims; Ex- — 


ceptions; Selection of Lands, 


| 19. “The language of section. _ Je 3 
- partment — “no jurisdiction | toe a" 321 (b) of the Transportation _ ee 


~ determine the» rights of per- 


| Act of 1940 which permits the . _ 


Secretary of the Interior to. 


— 821(b) of the ‘Transportation | 


| issue. patents confirming 


a ee ee 


the. 
- title.to such lands as he shall 
» find have been sold to an imno-.- a 


| cates the. intent of. Congress... 

|. to insure the survival of some. 
ip rights: to railroad: grant lands 
~ but: it. does not authorize the ie! 

. Secretary to issué patents: in.. 

_ instances where the right does. — 

not exist irrespective of this. - 

a statute 

20, A-transfer of a railr ‘oad 

company’s ‘right to: ‘unselected. 

~ indemnity lands is not-a.sale— 


BIT 


of land within the meaning of 
_-the saving clause of. section 


Act of 1940 so that patent may — ; 
be issued for the benefit: of. an # 


|-- innocent 
- value 


purchaser for 


21.. The saving ‘clause of 


section 321 (b) of the Trans- | 


ORCL oa ee PRR REE A 588, 592 | 


portation. Act of 1940 author- .. _ 


izes the exception from the 


release of claims under the. 


land grants of patented lands, 
lands sold to innocent pur: .:.. 


chasers. for 


5 mae: 


~.and finally approved. by: the. 
ee Secretary. of the. Interior to 
. the: extent that: the. issuance of. 


578 5 patent may be. authorized by: 


value and lands 


_ selected and the selection fully: 


. law = 


ae re i He ms ee a ese re er et Ai tm eg sm en + 


22... The final. provision Of... °:- 


. the saving clause of section. : 
, B21(b) - of the Transportation — oe 
Act of 1940.does not authorize. 


the exception from a release. _ 


of. claims. filed. pursuant. to ee 
a, ls section of claims. to jand: See 


are 


"Railroad Land Grants—Con. 


- Transportation Act of 1940, ‘Section 


821 (b) 5 Patents to Innocent Pur-. 


INDEX | 
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: Federal’ Employees—Continued. : 


chasers; Release of Claims; Ex- 


* ceptions ; . 
Continued. 


Selection of Lands— ae ie 


‘ for which a: election: list has © ee 


~~ been. filed but. not finally ap-- : 
pr oved’ by. the’ p Rerretaty 0 of the an 
602 


Interi ior. 


[= Transportation Act of- 1940; Cane 
Release of © . 
Requi-. 
Classi- © 
Congres-.- 


tral Pacific Railway; 
_ Claims; Restored Lands; 
sites: to . Availability “for. 
fication... and Disposal; 
sional Assistance. Re Status: 
, Taylor | ‘Grazing ; Acti , Settlement 
; Barred. | 


93° ‘Lands: 


r eleased | ae 


_ the Transportation Act ‘of 1940 


“pastored” » lands; 
are available neither for: dis- 


posal nor for classification un- 
‘indication of — . 


til, appropriate 
such. availability shall. have 
been given by the Government 


and notation of restoration : 
_. shall have been’ made on. the 
- records. 


24. ‘Action looking to the 


disposal of such lands will not: 


‘be. taken pending congressional 
action on legislation 


Seer ecole 


- Railroad Rights-of:Way. st 
 See- ‘Rights- of-Way ; 


which - 


recom-. | 
mended by the. Meperanent 0: - 
~. fix their Se ee | 
25, By virtue. of thé Taylor | 
; _ Grazing Act. of 1984, rights of 
> -gettlement may oO. longer be ie 
ne initiated | 


BBY 


-5BT 


mes 


: ee eras 
- Grazing Act and ‘Lands, sub- ar 


heading: State ‘Txchanges. fs on a 


‘Ramspeck Act. 


"Federal Employees. 


. Fix, APPOINT MONT | 
‘SERVICE Sratus.. 


ae ‘Title I of the: Hadiepecte : ae 
- Act of November 26, 1940 (4. ne 


ae Aut, 5B Ue S: O. bed 


dent the - general 
- granted under the Civil Service | a en 
~ Act of 1883. to bring into thé: 2+ : 
= hs classified rere a gh : 
“| -cepted positions by Executive . 

provided: employees | 
holding, such — positions meet =: ©. 
| specified. qualifications.” 
- |° President’. exercised this au- . >” 


order,- 


| exceptions 


et seq. 4 restored. to the “Presi- ee 


ci vil | ser vice 


authority os 


iy 


thority -by issuing. Executive 


. Order .No.. 8748, on April. 23, . 
| 1941, covering into the .classi-- 
.. fied civil ‘service “all ‘offices 
' and positions: in. the.executive . 
--@ivil : service of the. United. 


States,” with. certain. specific. 


PosITION AND ne ALARY} 
CLASSIFICATION Srarus.. 


2 Title II of the Ramspeck 


- Act of November 26, 1940 (54 
Stat. 1212,°5 U.S. C.. 681 
: et seg.), is unconnected with 
|. Title I-of the act. It requires. 
~ the issuance of an 
~~ order to give it effect. 
'. mits the’ President to extend 
| the position and salary classi-. ~ 

’ fication act :to. field positions, °. 
| \.with  eertain -exceptions,. 
Te: at: the - time of | 
“covered by the. Classification a 
- Act of: 1923... Until such time os 
as an- Executive: order , 
“under Title Ii, the sedi: 


Executive 
It per-: : 


not. 
‘its. passage — 


- theretofore prescribed for fille 
ing field positions, -g§o. far: ‘agin 
salary: or compensation, rates 3 


or any limitations thereon are’ 
} “concerned, still is in “effect____ : 


ments. 


261 


On, — ng Ri eceipt and Release “Agree | fe 


See Say etary of the Interior, ost. 


"Author vis 


subheading. Dele... 


Reel amation. 7: 


See, also, Bureat of Revia- 
mation; Soil and- Moisture 
~ Conser vation Activities. 


os Sale of Unproductive Tanita: “Act of ny 
Bis May 16, 1930; ‘“‘Resident Farm ons 


-Owner,’’ “Resident Entryman.’ oe 


Be! Authority — to sell. lands” a 
| a cicsaeea under the act of | 
- May 25, 1926, as temporarily we 
unproductive or permanently a 
2 ay tet unproductive, to resident. farm 
~ owners and resident entrymen 
“on Federal irrigation. projects, ee 
was given the Secretary by the — 
act of May 16, 1930 (46 Stat. . 
B67, 43 Ws S. ©. 424, 4240). aa 


_ This act. and the homestead 


law . are ant pari materia. — eS. 


~ “Resident entryman”. means a 


homestead. entryman who is ._ 
actually residing on the: land PO 
in his homestead | entry, and ov 
“resident farm owner” means a 
~a farm owner who is actually 


: "residing: on the- farm he owns 


2 4 ‘Reclamation Withdrawal. | _ 
See ‘Withdrawal of. Poptte he 


Lands. 


es : Rehearing, 7 


See Homestead® siphenainns Be 


Military Service ; ‘Practice and 


Rules. of Practice; Res -Judi-- : 
cata; Soldiers’ and - Sailors’ | . 


Chil: Relief. ‘Act of. 1940. 
: ‘Relief Statute. 


See. Statutory Construction, 3s 


Pink Reorganization Plan No. IV. me 
~ - See Soil and Moisture Cone 


ser ‘vation Activities. 


Res Judicata. a : 
-1. The principle Cone 


| “Suaioua has. no canny ee . 
< proceedings. ih the Department x 
relating to disposition of the — 
public. domain until legal. title os 
“passes; and findings and. ‘de- a _ 
cisions are: sunject ¢ to. revision ee 
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eee 


ie in, proper -cases. Where an ‘ex. ; 
: | pert. witness in a. former, pro- . oe 
_ ceeding subsequently changes. 
his opinion on a materialissue ~~ 


Page : 


of .fact, the determination: of 1 


eS FE A yh 


-which. is entirely dependent 
upon the reasoning of such ex- | 
—-perts, “another: hearing may my sel% 
| ae ordered: 
. 2,. A decision in a gore : 
Groseoaing that, the land is. he. i. 
coal in: character ‘is res judi- 0 
cata and will not be disturbed. - 
in an action initiated by PLO- ee 
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test against issuance: of oil and | 


gas leases unless clearly | 


) Retrospective Deceman: of a 


- Statute. 


5502 


proved. to be wrong ae ee re eae 

Restorations from With- gta 

drawals. 

7 Governed » by ‘Section T of: Taylor 
Grazing Act; may rot. be aes 
derogation . of _Durpoze; of ‘with Pace 
_ drawal. 

A, See Forest Lieu Sélee: 
tions” ~-<__--------27T-279, 296-298 


_, See. Statutory Construction. a 2 


- | Revised Statutes. | 


See Table of Statutes cited, ne : 


| | p. LXIT. 
| Rights- of-Way,. - 


See, also, | Indians ade Tne ; 


Right- of-Way. 


tional Park. 


| dian. Lands; - Taylor . Grazing - 7 
. Act. and Lands, Subheading ~ oe , we 
State. ‘Exchanges, Hationd, site” 


“Aerial Tramway, Grand Canyon Naw a 


as ie “Section: Se ee ‘the. act. oe a 


-( -Pebruary 26, 1919 (40 Stat. | 
i. 1175; 16: U. Ss. C. 221), does not ~ 
authorize the issuance of a 
‘permit to construct an-aerial 
_ tramway across a- portion of 
| the | Grand “Canyon. . National gt? 
-| . Park where: such a tramway 


would. mar. the Par: ’s Scenic 


- ditches, 


| 856 | 
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Aerial Tramway, Grand Canyon Nae 
tional Park—Continued. | 


“Page Rights-of-Way—Contimued, 


beauty. And any privilege 


which the owner 


of- mining © 


property within the Park may — 


have had under the act of | 
January 21, 1895 (28 Stat. 635, — 
43 U: S. C. 956), to apply for 
a permit to use a tramroad 


across these lands before. they 


‘were converted into a national 


- park, expired upon enactment aa 


of the act of February 26, 1919 


Ditches and Canals; 
Water’ for Domestic Use. 


2. .A right-of-way under sec- 


tion 1 of the act of August 30, 
1890 (26. Stat. 391, 43-U. 8. ©. 


1% 


Pipe Lines, . 


945), -is not limited in its use _ 


to the transportation of water 


fOr»: irrigation — purposes but 


may be used to carry water for — 
domestic purposes annie 


‘ Ditches, Canals or Reservoirs; Re-| 


vised Statutes. Sec. 2339; Subse- 


quent Right:of-Way Acta; 

pass. 

a: Status — of ‘right ere 
clause of section 2339 of the 
Revised Statutes: 
the right-of-way clause of sec- 
tion 23389, 


(2) 


-ate departmental right-of-way 


regulations are in trespass___ 


-Electric ‘Transmission Lines; 


_ Regulations of December 14, 1942, 
_ DIscRETIONARY’ 


 VrsTine oF RigHTs:- 


4, Under the act of March 
4, 1911 (36 Stat. 1253), au-" ~ 
thorizing the heads of sa 


‘Tres- OH 


Held, (1)- 


INDEX 2. 


Electric "Transmission ‘Lines : 
ditions of a Grant; ‘Departmental 


Con- 7 


“Page 


_ Regulations of December 14, ane ak 


—Continued, 


ments: having jurisdiction over. 
public lands to prescribe the | 


--terms of the grants of rights- = 
of-way over such lands and to. 
refuse such grants as are in- 
compatible with the ‘public in- . 
terest, such depar tment. heads 
have discretionary authority. 


to grant or to refuse an ap- et | 


plication. for right- of-way.- Be- 


cause the grantors have such ~ 
discretion an applicant ac- _ 
quires no vested right in dd- 
~ vance: of the actual grant Of 2 * 


a right- of-way - and must aecept 


. the conditions of the grant 


defined by departmental regu- 


_ lations in force at the time of 7 e -_ 
| the grant rather.than the regu- 


490 


| | Revised Statutes,’ — 
- has been superseded by subse- 
quent right-of-way statutes; | 
persons constructing 
canals, or reservoirs | 
‘upon the public lands: without — 
compliance with the appropri-. - 


29 
Con- _ 
ditions of a Grant; Departmental é 


AUTHORITY os 

or DEeparTMENT HE ADS}. 

Act or Marcu 4, | 1911; | 
— 6(a) 


| mental 


lations in force when the. ap- 
plication is filed Re eee nneient mes _ 
yee 


IvenricaL CONDITIONS ; ; 


or Fepruary 15, 1901; Act | 


or Marc 4, 1911. 


Be . The. adoption of depart-. : 


‘regulations. , 


prescrib- 
ing identical conditions of the — 
grant of a revocable permit 
under the act of February 15, © 
- 1901; and of an easement for. 


a, fixed term of years under © © 


the act of March 4, 1911, does os 
not reduce the grant of an 
easement authorized by the _ 


act of 1911 to the level of the . ie 


| permit ‘authorized by the act — 


of DOU, ee eS eaten 2 


“Srcrion 6 (a) OF AGREEMENT ; fat 
‘Lanps WITHOUT”  _ 
INCREASED ~ | 


Use oF 
LIABILIry ; 

| Cost or IMPROVEMENTS. 
6. The inclusion of section 


_ 607 : 


in the | agreement enu-. ; 


merating the conditions of the ~ 


grant of .an easement’ which ~ 


reserves to the United States 
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~ Electric Transmission 
‘ditions of a Grant; 


Lines ; 


7 Continued. . 


. the right (a) to use the right. 4 3 
_of-way lands for public pur- . ; 
- poses: without liability to the | 
~ grantee and (b) to require the 
. grantee to pay any increased . 


cost of improvements made by 


the United States because of 

_. the grantee’s use of the land, 

is reasonably required in the _ 

' public interest: and is justified 
by the same considerations | g 2 
which justify section 245. 21 Gi) bs 


of the regulations 


SECTION. 245. 21 (h) OF Reav- 
LATIONS ; 
. COUNTING SYSTEM. 


Th: The. provisions of sec- 


‘tion 245.21(n) of the regula: _ 
tions of December 14, 1942, 
which permit the Secretary of 
the Interior to ‘prescribe auni- 
for — 
grantees of rights-of-way are- 
a necessary means of insur- 

- ing uniform reports which is. 


form accounting ‘system. 


within - the discretionary au- 


_ thority of the Secretary,. but 
_ because - the. purposes. of the > 
Department. are fulfilled by :~ 
the - -grantee’s | adoption. of a. . 
: of . -accounting © pre-e. 
' seribed by the Federal Power . 

_ ‘Commission it is desirable that _ 
this section of.the regulations —_ 
should be> qualified by a.pro- . 


system - 


viso that adoption of such sys- 


tem shall be deemed compli-. 
ance: with the requirement of sr |; 
608 | 


. | this section: 


LATIONS ; 
PURPOSES; 
RIGHT OF REVOCATION. | 


8. The provisions of ‘eocion: Ze 
245,21 (1) of the regulations of sg 


Cons. 
Departmental . 
- Regulations of December 14, 1942 ; 


Unmrorm = Ac) 


- SECTION: 245. 21 (i) OF - Ruev- 7 
Use ror PowER 
CONDITIONAL 


“INDEX 
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December 14, a 
_ quire the grantee of a right-- 
_of-way to consent to the res- 
_ervation by the United States 


ie grantee. 





Electric Transmission. Lines; Con-.. 
. ditions. of a Grant; Departmental — 


Regulations of. December 14, 1942 7 


Continued. 
1949, 


which al - 


of the right to use the -right- _ 
of-way - land for power pur- . 


be required _ when necessary 


for : the. legitimate proteckian 
| of the United States_ 


poses are not inconsistent with 
_ the-concept of an easement__ 
. 9. Even the reservation of — 
a conditional right to revoke » 
the grant of an easement may 


608 


SEecrion 245. 21.(q) or ‘Reau- 


“LATIONS; COMPLIANCE 
- WITH STATE REGULATIONS: 


10. ‘The provisions of sec-. 
tion 245.21(q) of the regula- 


tions of December. 14, 1942, 
aes ‘require the -grantee of 
? _right-of-way | over 


“State 


| public 
= tanad of the United States to — 
- agree to comply with: : 
regulation of service and rates — 


is applicable only: insofar as a | 2% 


ee 
_ ‘RieHT-or-WaAy ; 
- PowER. CoMMISSION. | 


11. The provisions of sec- 
- tion 245.21(r) of the regula- 
tions of December 14, 1942, 
which permit the Secretary of — 
the Interior to require the 
*- transfer of a right-of-way, to- - 


| is subject — ‘to such. 
- State regulation and it is de- | 
sirable that this section of the - - 
regulations should. clearly eX- _ 
ile, press such. intent 


_ Secrion 245. o1(r) OF. Ruevs 
7 LATIONS ; 


608 


oF | 
\ FEDERAL os. 


gether with the structures and ‘ 


» equipment of. the grantee on 


the right-of-way lands, to the - 


| person who has previously ace. 
ui eine other piper of” the 7 


858 
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Electric Transmission Lines; : Con- 
ditions of-a Grant; Departmental 
Regulations of December 14, 1942 
—Continued. 7 


“grantee which | is dependent 


INDEX ~ 


"Page 


upon the use of the right-of- 


way. for its usefulness, are not — 


inconsistent. with the concept 
of an easement_--- 
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12. .The provisions of sec- - — 


tion 245.21 (r) which give the 


of the > Interior a 
right to require 


. Secretary 
_ conditional. 


_ transfer of a right-of-way oper-. 
ate concurrently with the au- - _ 


thority of the Federal. Power 


Commission. to approve sales 


of property in oe of 
$50, 000 ices here eae eerie een 
INCORPORATION or ALL Re- 


STRICTIONS IN ONE INSTRU- fare» 8 


_ MENT. . 


--18.. ‘The eae 


in| 


one instrument of all the re-_ | 


strictions © -upon the use. of a 


right-of-way over ‘public. lands: 7 


| of. the United States required 
by the various. public activi- 


. ties. administered. by a number : 
of administrative agencies’ 


which may be affected by the 


grant of a right-of-way, does - 


- not inerease the. conditions to 


which the grant is subject__-__ | 
LConnie Wins ; 


ae NTRACTS ; 
STATUTE, 


14, The terms of a conti: act 


a which | are: inconsistent with: 
the express. provisions of a — 


~ statute cannot be: permitted 7 


to | operate in. derogation of -. 


law. ; 


——--+ ~~ 


_Raflroad: Estate in Right-of-Way, 


-_ Northern Pacific Railroad Com- — 
: pany; Limitation of Use. to. Rail- 
Extraction of . 


road Purposes; 


Underlying Minerals ;.  Immate- 


~~ 608. 


me everter. 


et ight-of-way .. 
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Railroad; Estate: in. Right-of-Way, 


Page 


‘Northern Pacific. Railroad Com- - a 


pany; Limitation of Use to Rail- 
‘road Purposes; 
| Underlying Minerals; 


Railroad Uses—Continued. 


Extraction of" 7 
Immate- 0 
- riality . of Noninterference with — 


7 Railroad Company by ae . 
2 of the act of July 2, 1864. 


(18 Stat. 865), is a limited fee _ 
upon an implied condition or , 
Section 3 of that act. ee ay 


| which. conveyed ‘an absolute _ 


_ fee. in: the odd- numbered sec- 
tions which it granted does not — 


apply to the segments of the eo 


over. odd- -num- 


bered sections. 


“The right-of- a 


ee ba way grant is -for railroad pur- 
608 | ys p 


“poses oan It conveyed no woe 


_ interest the. underlying 


minerals ae their extraction 
is not essential for such pur- — 


poses. 


railroad purposes will not in- 


Nor is it material that _ 
a proposed use. for other. than- 


terfere with the continued op- — 7 


| eration of the ee 


Riparian Rights. vo 


See Public Lands, subhead- 
-ing. Accretion and Avulsion. 


160 


| Rocky. Mountain N ational Park. 95 


See. National Park Service, ao 


subheading County: Roads. 


: Royalties. 


Indian Lands. 


| Rules of Practice. Ae tee, 
See Practice and Rules or # 


- riality of Noninterferenee with 


; Railroad Uses. 


15. The rientoFs -way tani 


ed. to. the AOEerE Pacific 


Practice ; ‘Table, Dp. LXXIX. 


San Carlos Irrigation Project. 


- ‘and — Indian 
_ Lands, subheading Irrigation a 


‘See Indians 


“Pr oie 


and. fe; 


| See Toate and: Indian 
i “Lands, subheading Osage 
’ Tribe; Inventions; Oil | 

Gas ‘Lands; Oil and Gas _ 

- Leases, . 


; “Abuse | 


-  islation, 


- them. 


ae Lieu Selections ; 
res Selection | 


and. Monuments; . 


os. Power 


| School Land Grants, Shee 


— Minerals, 


as Be Sea Taylor Geeme’ eee om 


and Lands, ‘subheading 
- Exchanges. 


‘Sein! and: Dealers. in ‘Public 
Land: Rights. Re 


of. - “Forest 
Rights as: if, Scrip. 


— seem 


305, 809-310 ee 


oe “Additional” selections 


oF Private” ‘assignment: ‘by. 


Lieu - Seleétion syd 


State ee | ae 
inn 39} | _ functions. that. fall. within. ae oe 
| the .various. — 
bureaus of the. Department — 
|. to the respective heads of such. __ 
“|. bureaus, even. though: the “dis-...2.> 
- charge of such functions in- | 
- yolves the exercisé of judg- — 
This. 
power is derived not only from 
section. 161 of the Revised | 


double ower of attorney__273, 283, 


- 284, ideas 


- Serip Tea tient oe Forest Lieu 


' Selection . Rights Discounte- Pe de | 


_nanced. 


ioe ee Under acest eiew Leg: oe 


| but 


Secretary of. the I n te er i o ry. 
Authority. : 


‘Department lacks ~ 
. power to prevent assignments 
refuses: to recognize. oy aT 

wanna 288, 294-296 | ea ae 
| » areas a rule used. interchange-... 


province. of. 


26, 


: bur eaus. 


PSR Fees 
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ment. or - discretion. 


the ; “Secretar y” 


Page a 


Statutes but also from the.  _ 
| . multifarious- character of the ~. _ 
duties of the. ‘Secretary, and. 6.2". 
~~ the relationship | between the. | 
_ Secretary andthe heads of the 
“The . vesting ofa. 

‘} power. “in ~ ne 
| rather than the “Department” 4 


of the Interior.is usually not. -s 
significant. since. these terms. — 


: i -ably. in legislation and. legis- ee : 


‘See, also, . Alaska, cee 


ing ‘Fish Trap Sites; 
Forest. 
‘Statutes; ” 
‘and Indian - Lands; 
‘Tribes; Inventions; 

‘Leasing Act; 


Park, Service; 
Lands; Oil. and— Gas Leases, 
Indian . Lands; 


Forest. : 
Lieu a 
Indians | 
Indian) 
‘Mineral — 
National Parks 
National a 
Oil. and Gas” a 


~ Oregon ‘and te 


California.‘ Railroad © Grant 


Lands; “Railroad. | Land 
oe Gea Reclamation ; ‘Rights-. - 
_ of-Way ; Soil and. Moisture — 


Conservation Activities ; 
tegic’ “Minerals © and © Metals: 


Stra-° 


Taylor Grazing Act and Lands. ee 


Delegation of Administrative Powers _ o. ap 


Heads of. Bureaus. 


me ks The » Secretary, 


has. 
One delegating ; 


Interior, e: 


as the. Z 
. head of the ‘Department of the. 
the general | 
those... 


: Be 


~~ Indian lands. . 





in particular 


las lative debate | 
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Se een a - 


“INDIAN LANDS ; Sate OF. Ae a 


LOTTED ‘LAnps: 


INHERITED 7 


INTERESTS. IN ALLE OT TE ED | 


Lanps. 


2, “The Sesh: of. he ‘ 


the: ‘Depar tment, 


- oe: Interior may, subject to‘exist- = - 
‘| ing rules and regulations and) | 
|. the decisions and practices of  -- 7 
; “delegate to. | 
’. the -Commissioner - of ‘Indian ss a 


Affairs: his. powers in con-  — 


nection with the alienation of. : a4 


Undue weight) -— 
- should not be given to varia- _ 
. tions of phraseology | 


in thes... 
relevant statutes since. the ad- 


ministration of Indian prop- 


_ erty should be considered as _ 
os a single activity dominated by. - 


common conceptions of policy. 


phases of its 


‘Secretary of the Interior, — Page Gooretary’ of the® late rior, Page - 


_ Authority—Continued. 


7 Delegation of Administrative Power; 


' Commissioner of Indian Affairs © 


—Continu ed. 


-history. The debates concern- . 
ing the relevant legislation and 
- the size of the subsequent ap- — 
propriations to carty it out ree 
veal-a full awareness: on the 
part of Congress that the real 
decisions as to the alienation 
_of Indian property were made 
_ ‘in the Indian Office, and that ~_ 
&.% they were departmental: rather 
than personal. Although some — 
-of the early statutes require 
“approval,” 
- such a provision. should be re-. 
garded only as equivalent to — 
the requirement that the ac- — 
tion to be taken should be left - 
to the Secretary’s discretion,— 
a form of provision which does 
not in itself prevent delegation 7 
by the head of a department. ~~ 
Although the act of March 1, 
1907 (84 Stat.. 1015, 1018, 25 | 
_U. 8. C. 405), and section 1 of ~ 
the act of May 29, 1908 (35 _— 
- Stat. 444, 25 U. S.C. 404), en- 
trust the management of :the 


the Secretary’s. 


proceeds derived from any dis- 


position to the Commissioner 
of Indian Affairs, it would be © 
misleading to imply a. pre-. | 
~ sumption against. delegation of 


-a function. entrusted. to the 


Secretary merely because an- 
other has been entrusted to | 
the Commissioner, especially 
since the separate. allocation -- 
of each of the functions does — 
not prevent. the Secretary — 
from exercising -both, and its 


only practical effect is to en- 


able the Commissioner to act 
_ without awaiting instructions 


- from the Secretary. It is sig- 


J nificant that section 1 of the 
. final act of June 25, 1910 (36 — 


plicable. 
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Delegation’ of Administrative Power: 


Commissioner | of Indian anes 


_ —Continued. 


“Stat. 855, 25 U. 8. C.-872), 


contains the provision : AWS : 


| sales of lands allotted to In-— 
~ dians authorized by any-other . 


Act shall be made under such . 


rules. and regulations’ and 
‘upon such terms as the Sec- 
retary of the Interior. may : 
: prescribe,”—a. form of provi- | 


sion which clearly supports a 


the alienation of restricted 


| ‘power of delegation. While 


land is a matter of more than” 
routine importance; and the: 
- Indian is a ward of the United _ 


States, these considerations go 


to delegate, they would pre- 


| vent any delegation in the 
field of. Indian affairs... 


INDIAN LANDS; DETERMINA- 


| only to the policy: of delega- - 
| tion, If regarded as decisive . 
| in determining the-legal power. 
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TION OF Hermsuie AND AP- - 


| PROVAL OF WILLS. 


. Under sections. 1 and 2 
of the act of June 25, 1910. - 
“(36 Stat. 855, 856,25 U. 8. CO. | 
372, 3738), and. the act of De-_ 
cember 24, 1942. (56. Stat. - 


1080), ‘the Secretary of the a 
Interior may, subject. to ap- _ 
peal to himself, delegate to the . 


and approve wills, . under © ap- 


prescribe the. governing factors 


and the procedure in minute - 
detail. While this function of 
the Secretary is quasi-judicial, 
. it has little or no discretion- 
ary. aspect. 


| The original re- 
quirement of section 2 of the 


{| act of June 25, 1910, that wills | 
a must be approved a the Com- Was 


- Commissioner of. Indian Af- — 
fairs power to determine heirs | 


Tegulations, — ‘which ‘ | 


‘Secretary of the. I n t e tio YT, 
_ Authority—Continued. 


INDEX 


Page Secretary of the. I nterior,. 


= . Delegation of Administrative Power: as 


Commissioner . of Indian 
. Continued. 


| missioner of Indian Affairs, as : 
- well as. by the Secretary of the 


Affairs : 


Interior, was. repealed by the 
act of February 14, 1918 (87. 
Stat. 678, 25 U. 8. C. 873), and i. 
_ the repeal must be regarded as 

_ deliberate. Moreover, the mo- 


a tive originally may. have been 


ms not so much to secure the. 
personal approval of both the ~ 
Commissioner . and | the Secre- — 


tary, but to save the time of . 
the latter by permitting the - 


former. to disapprove the will, 


so that no further action by 


- sary, 


re ee ee re ey ee Se Ye Re Ae LY 


INDIAN LAN IDs . 


. _ the Secretary would be neces- ce 
~~ 600}. 


“ADVANGE a 


~ AUTHORIZATIONS FoR Sate ~ 


‘OF. “RusTRIcren - 


Loans. 


4, The secretary: of fies In- . ve | 
terior may delegate to the 


: Lanps.. 
-. PLEDGED AS Sucurrry FOR — 


Commissioner of Indian. Af-) — 


fairs authority to approve. ad- 


; vance authorizations. for the. 
lands 


sale of restricted © 


pledged to tribes as security: . 


for loans made to - Indian. i el. 
While. - 


- chartered corporations. | 


it is. true that the execution 


of the form, which cannot be - — 


-_ revoked by the Indian debtor, | 


creates in. effect an encum- — 


| - brance on restricted land, it is 


- in favor of the United States : 


.. against- whom. the restrictions — 

do not run and in any event. 
the ultimate approval of the 
conveyance would constitute — 


necessarily an approval of a 


prior encumbrance. 

-gation could, 
made even if the approval of 
6929594860 


ce. The dele- 
therefore, be. 


e the 


these agreements, 


_ terprises. 
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Page 


“RecEIpT.. AND RELEASE _ 


_ AGREEMENTS” ; — 
TLIZED ‘TRIBES. 


Five. om . 


5. ~The Secretary ,of ‘the’ ; 


le Titetior may delegate to the 
- Commissioner of Indian Af- — 
fairs - 
“Receipt and Release | Agree- . 


authority to approve 


ments” settling claims of dam- - 


_ age to allotted lands of the — 
- Five Civilized .Tribes.. 


ever the precise nature of 


What- 


I they are 
contracts affecting restricted — 
land. which are subject to ap- _ 
‘proval by the ‘Secretary under 
_ the terms. of the statutes gov- - 
| erning the lands of the Five 

~ Civilized ‘Tribes. , 
Secretary may. delegate au-- 
thority to remove restrictions, 
he may obviously also delegate - _ 
the. authority to. approve .an . 


Since the. 


agreement which may not | | 


-INvIans} AUTHORIZATION. FoR” 
_ EXPENDITURE OF « TRIBAL 
INDUSTRIAL ASSISrANcE 


| ‘Poros. 


Be ‘The Secretary of the in 
terior may. delegate to. the a 
Commissioner of Indian Af- 

fairs authorization for the ex- . 


|. amount to a transfer of an in- — 
terest in the restricted lands. | 
No substantial risk of litiga- 
tion -would. moreover 
; volved in such. delegation__._ ; 


be in- ae 
500 


penditure of tribal. industrial tae 
assistance funds for. tribal en-. a 


Such delegation fons | 


has in fact already been made |. 


under the terms of the amend- 2 ae 


‘Secretary: of the In i er i 0 Gh 


tary; 


_ tarially pr eseribed: 


452-455). 


~ Commissioner of Indian Af- 
- fairs the approval of authori- . 

- gations for travel which under 2 
- the existing orders of the Sec- ~ 
retary require his approval. ais 
~. The reason for this conclusion oe 

is the same as that stated inv 
| memorandum M.. 
33180 of. June 14, 1943, which 


 Inprans; 


_Authority—Continued. 


- Delegation of Administrative Power: . } 
Commissioner of - Indian Affairs. fog vt 


—Continued. 


_ ments to Part 29 of the Credit oa 
. Regulations approved on July 
2, 1948. The delegation may _ 
be made because the appli- — 
cable legislation does not: re-- 
quire approval by the Secre — 
; it required only that the — 
_ Secre-. a ie 
BOL 
AUTHORITY. TO- _ 
PuR . | 
Jounson «9: | 


regulations _ shall. be 


ee ee 


Make. Contacts 
| “SUANT TO 
| OMe ACT, | 


7. The Secretary of the-In- 
terior may delegate to the 
Commissioner of Indian Af- 
fairs authority to make con- 
tracts purstiant to the John- 
son-O’Malley Act of April. 16, 
1984, as amended. (25 U. 8. C. 


does not prevent delegation, 


especially since. the Secretary — 
of the Interior is given wide 


rule-making authority under 
the statute 


INDIAN AFFAIRS ; 
ORDERS. 


8. The Seer “ie of ae In- 


terior may. delegate — to the 


Solicitor’ Ss. 


held. that. such | a delegation 


could be made_ because the * 
. Government - 
- Travel Regulations’ permitted 


: Standardized - 


The fact that the - 
‘making. of . the contract 
volved discretionary elements 


in- 


pa ae 


‘Page | Seeretary ne the Ir nt e1 rio E, 


- initiated 
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Commissioner of Indian Affairs a 


Continued, 


; deleg ation, and. such - dee 


tion could be. made by the _ : 
Secretary to the head of ao. 


legislation . governing 


ee ere te ee ey gt ee ee en 


_ Osaan, Atrorrens : 


APPROVAL 


_ bureau in conformity with the _ 
the. re. 
lationship of the Secretary | to ; 


_ the bureau = 6801. _ 


OF ene Acr Or. 


APRIL 18, 1912, 


9. “The. Secretary may dele. 


Stat. 87 ) 


a eeevy GANS Gems Se Gaye ERE deme FU OUD Ged a SS Ny areas Ge 


7 selienears 


1. By virtue. of the Taylor 
Grazing Act of 1934, rights of 
settlement may LO oneer be 


gate. to the Commissioner of 
Indian Affairs the function Of | 
approving . applications under — 
‘|. the provisions of section 5. of. 
. the act of April 18, 1912 (37 | 
737° 


DoT 


2. The .settlement and im-. ~ 


provement of:lands in the pub- 
lic domain. expressly.’ 


“with- | 
drawn ftom settlement and 
entry create no. rights. in the 


occupant but constitute an — 


unlawful use, rendering the 


occupant liable for Sure in - 
‘. trespass: 


re em ey ee Se ee in es ee 
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Sisgeton: Reservation: : So ou nt " ah 


‘State te © 


Teasing aan 


Dakota. ) | 

See ‘Trane: “and - ee 

Lands, | subheading Criminal 

J urisdiction of. State, 

Game Laws. . eae 
Sodium, ar | 

See ASpéals, subheading 
» Hyidence ;, = . Mineral 


‘Soil and. Moisture Conservation | 


_ lands» under 


oa 


“terior has. power, 
section. 6 of: ‘Reor ganization 


of. the 


| rial. 


cluding, , 
engineering. oper ations, 
ods of cultivation, . the 
ing: of vegetation and changes 


also - -perform measures 
= signed to secure the preserva- ners 
: tion: and improvement of ‘soil | 
fertility, the promotion of the | ard 


. Activities. | 


INDEX. | 


Page. Soldiers’ a | Sailors’ Civil Re- 


Authority of. the Becretaty: Federal _ 


_ Lands; Reclamation Projects. 


4, The Secretary of the In- 


pursuant to | 


Plan No. IV. (54 Stat. 1284) 


- and the act of April. 27, 1935, _ 
as amended (49 Stat. 163,16 | 

U.S. ©. 590a-590q),:to per. 
_. form soil and moisture con-— 
— servation » ‘measures _ on fed- 
controlled | 
: the. jurisdiction. 
_ of this Depar tment and onany .. | 
other lands, ‘with the consent’ 
. -where’ the a 
primary purpose is the “pron; 


erally owned “or 


owners, 
tection and benefit of federally 


der. 


‘owned or controlled lands un--— . 
the. jurisdiction of this — 


Department. The-fact that re- - 


sultant benefits flow to pri- 
vately owned lands is immate- -  _ 
| The Secretary. of the |. 
. Interior is authorized to con 
in- 
but- not ‘limited to, 
meth- . 
Srow- 


duct preventive measures, 


in: the use of land. He may a 


economic use and. conservation 


or of land, ‘the. ‘diminution of exe 


““ploitation | and -wasteful and: ~~ 
a unscientific. use of national 


"-goil resources, the. “prevention ties 


of floods and siltation of res- — ‘a 


a ee ae 


lief Act. of 1940. 


Applicant 
Appeal. 


Military Services 
Homestead Entry ; | 


aa Applicant for ‘homestead 7 ~ 
entity entered military service a 


. 


—_ ervoirs - and. the improvement | tee 
3 of irrigation and eae drain~ _ 
ge: oe 449| 

Soldiers’ and | Sailors’ Civil Re- c 


for ; : | 


Military Service: : 


. sioner 


plicant for 


proceeding 


service, be 


‘State Courts, : | 


“jlized ‘Tribes, 


lief Act of 1940—Continued. 


for ; 


7 MGpliennt: 
Homestead Entry; Appeal—Con. 


-- while an appeal was pending 

. before” the: Department from 
the: decision of the Commis- - 
of the General Land — 


Page 


Office rejecting his application: e 


‘Held, (1) where an appeal is 


filed and perfected by ‘an ap- 


appeal in the Tegular course 


suspended | 


requests: that 


See Indians 


homestead . entry 
prior: to. his: entrance ‘into the 
7 military service, action on the ue 


. ig not- stayed by notice of mili- — 
tary service; (2) in. order for. 
-administrative action to~ be - 
in a-public Jand- 
| ‘involving a person: — 
in the military service it must. 
appear that if action is taken: 
in the regular course the initi- 
ated or acquir ed rights of such > 
a person may, by reason of the. 
fact that he is in the military 
f prejudiced — there- 
by; (3) where an applicant for. — 
homestead. entry in the mili- —_ 
tary service is entitled by deo ° 
partméntal regulations to a.’ ~~ 
 pehearing » put, before filing 
. and perfecting. a ‘motion. for 
: rehearing, he 
final: action on the. entry. be 
Be suspended during 
- of his military service, action \— 
| on the rehearing will be sus-' 
. pended during the ‘period - of ee, 
_- military service, unless the ap- - 
- plicant subsequently elects to. 
“ proceed with thé case during 
| his service period - 


the period’ ie 


138 


“and Indian 
. eeeee ‘subheading Five- ~Civ- : ace 
Condemnation ; iets 
Indians’ and Indian Lands, ° 


subheading Pp artition, _Re- an 


stricted Land: ‘Indians and In- 


_- dian, Lands, subheading Sisse- | 
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State Courts—Continued. 


ton Reservation, Criminal Jur- 
isdiction of State. | 


; State Exchanges. | i 
See Taylor Grazing Act and - 


| Lands. 


State Gane. Laws. 


See Indians and Indian - 
Lands, subheading Sisseton ee 
Reservation, Criminal Juris- 


- diction of State; Indians and 


_ Indian Lands, subheading — 
Wind Ri ve r Reservation, — 
weer and ae Ceded - 


Land. 


"State Laws. | a 
_ See Drainage, subheadings — 
Arkansas, Minnesota; Rights-_ 


of-Way, subheading’ Electric 


Transmission — Lines, Compli- - Z 
~ ance With State Regulations ;- . 
- Trespass, subheading Measure 


of Damages and Erie Doctrine. 


State Taxes. - 
‘See Contracts; Indians: Oi 
_ and Gas Leases, Indian Lands. 


Statutes of the States and Ter- | 


ritories,. 
. See Table of Statutes cited, 
p. LXVII. 


Statutes of the United States. —_ 
| See Table of Statutes cited, 4 


p. LI. 


Statutory Consizuctions< 


See, also, Hatch Political 
Activity Act; “Mineral: Leasing 


Act; Ramspeck Act; Taylor 
Grazing Act and Lands; Tres- 
pass, subheading Measure of. 
Damages and Erie. Doctrine 


Te Rules of Decision Act. 


-— Ambiguous Statutory. Language; 2 
Retrospective Rupiication of Con- — 


struction, ie 3 


Ll. The - Department's S eon- 
| struction of ambiguous statu-- 


~ tion 


INDEX | 


Page Statutory Construetion—Con. _ Page. 


Ambiguous Statutory Language; 
Retrospective Application of Con- 
struction—Continued. nt as 


tory Janguage which, on es 


face, is reasonably susceptible — 
of a contrary interpretation 


- will not be given retrospective 
application where. such appli- 


cation would cause hardship aie! 
and inequity — yas 67. 


Caraway Act of January 17, 1920 a 


(41 Stat. 392, 43 U. S. (C..1041. 7 


2. See ‘Drainage, “subhead- 


| ing Arkansas: 


cea a Color of Title Act of December 22, 


-1928 (45 Stat. 1069, 43 Ue iat Ses 
— : 1068, 1068). —_ 


3. ‘See Color of Title, 


Congressional Grants: Act of Aagaat 


: 7, 1846 (9 Stat. 66). 


“4. See Public: danas aub. 


heading: ‘Accretion: and Avul- 
sion, , 
Indian 5 enaen Legitimate es :3 
_‘INegitimate; Inheritance Rights: 


nba, of F eae 28, 1891. G6 Stat, 


5. See Indians. 


. Legislation | re Selections in ‘Lieu of 


Lands in Forest Reserves? 


le. 6 Act of June 4, 1897. (30 
- Stat. 36), permitting the sele~ 
_288, 284,294, 

_ 298, 305-307, 310 ie oe 


ee ne See ee ne rae a yes 


ra Act. of June 6, 1900 ce 


“Stat. 614), - restricting. 


character of. the | lands to ‘e 


 gelected 227-229, 283-235, 
; : " 288-239, 298-301 


8. Act of March 8, 1905 - 


| - (88 Stat. 1264), “An Act Pro 
_- hibiting the selection-of timber. 
_ Jands in lieu of lands in forest... - 


reserves,” repealing the previ- 


|. ous acts ______227, 229, 232, 288, 241, 


242, 288, 201-803, 306, 310 ‘ 


"Statutory Céastiuction-Con. 


. Nationality Act ‘of October 14, 1940 - 
(54. Stat. 1137, ne U. 8. c 501 - 


et seq.). | 


9, See “Puerto: ‘Rico, ‘sub-" 


my heading Citizenship of Puerto 
‘Ricans. | 


oh Oil ‘and. Gas ‘Leases, Cancellations. 


Act of. February. 25, 1920, 


> Amended August 21, 1935 ie — 
“Stat. 674, 678, 30 U. BG 226), ia 


: Sec. 17. 


10. See Oi and Gas Lands. 


. Oil and Gas ‘Leases, Saree tee ‘Act 


—”. of July 29, 1942. (56 Stat. 726, 30 
~ «U.S.C. 226b), as Amended De- 
cember 22, 1943 (57 Stat. 608, 30 


UL S. C. 226b), and ‘September 2, 
es (58 Stat. 755). 0 


‘Il. See Oil and Gas Lands. 


Oil and Gas Leases on Conveyed — 
Park Lands: Act of June G», 1942 e 


~ 


(56 Stat. 326). 


12, See United States, sub- 


heading Grant By. (Waterloo 


Recreational Demonstration a 


a Area, Michigan). 


Oklahoma’ Indian “Welfare Act of we a 
June 26, 1936, (49 Stat. 1967, 25 


UU. S. C. 501). 


13. See Indiaus re Andian > 


Lands, subheading Five Ciy- 


ilized ‘Tribes, . Condemnation, 7 


Vat Restricted Lands, 


: ‘Puyallup. ‘Tribal. Funds; Disposition zh 
: of Individualized Funds Credited 


to Estates of Deceased Enrollees: 
_ Act of December 5, 1942. (56 Stat. 
5 1040). 


14. See Indian Tribes sub- : 


heading Puyallup Tribe. 


Railroad. Land euntas Tisgipect , 


tion Act. of September 18, .1940 


(54 Stat.. 954, 49 U. S.C..65), 
Section 321(b); Acts of June 22, : ‘ 
- 1874 (18 Stat. 194, 43. U. S.C. 
888); April 28; 1904 (33 ‘Stat. Ie 


: B56): : 


5: ‘See Haitedd a au os 


Grants, | . 


INDEX 


"Page | Statutory Construction—Con. 


Relief Statute: Act of. December 24, 
1942 (56 Stat. 1080), . 


Page 


16. See Oil and Gas Pande: +6 


Oil. Field: 


Ratiespective Effect of Statute: Act. | 
. of December 24, 1942 oe Stat,. 


2 1080). 


17. See Oil aud Gas Lands, ~ 
_ subheading Discovery of New 


Oil Field. 


. Retceopective ‘Operatina of Statute. . : 


18. in the ‘absence of an 


_- unequivocal expression of the . 
: legislative intent . that a stat- - 
ute shall operate’ retrospec- | 
. tively its operation | is prospec- | 


tive only _ 


ne ee ee 


. Right-of: Way Recbes National Park 3 


| subheading. Discovery of New _ 


- Lands: Acts of January 21, 1895. | 


(28 Stat. 635, 43 U. S.C. 956) 5 
' ‘February 26, 1919 (40 Stat. uae, | 


16 U. 8. C. 221), Sec. 5. : 


. 19. See Rights- of-Way,. gub- 


. : heading | Aerial Tramway, eee 
~ Grand. Canyon: National Park.. 


Rights-of-Way, . Ditches and Canals ; 
' Pipe Lines, Water for Domestic 


Use: Act of August 30, 1890 (26 . 


| > Stat. 391, 43 U. S.C. 945). 
% 20." ‘See. Rights-of-Way. 


- 


: Rights-of-Way Over AMlotted Indian a 


Lands: Act of March 11, 1904° (33 aes 


_ Stat..65), as Amended March 2, 
1917 (39 Stat. 973, 25. U. Bit 
- B21). 


Way; Telephone and Telegraph 


Soil ‘Conservation and ‘Domestic Al- | 


_ lotment Act of April 27,1935 (49 


> Btat, 163, 16 U. 8. C: 590a et seq. de. _ 


See Indians and Indian 


a subheading Allotted — - 
_ Lands. | no 


21. See Indians and: Indian in 
| Lands, subheading Rights-of- 1 


Lines, Pipe-Line Companies. 


| ‘Statutory Construction—Con. 
‘State. ‘Taxes. Imposed -on 
from Oil and Gas_ 

Liability of Indian Tribes: Act 


of February -28, 1891 (26 Stat. 
795), Sec. 3, as Amended May 29, © 


1924 S Stat. (244,. 25 «OU. &. C. 


_ 23° See Oil and Gas Leases, 
Indian Lands. | 


| . Strategie: War Materials yee of June 


7, 19389 (53> Stat. an, 50 v. = Cc. 
98 et seq.). 


“OA See Strategic ‘Minerals ae 
subheading 
Recommendations to. Congress. : 


| and -Metals, 


by. Secretary of the ‘Interior. 


eae “Surplus - Property Act of October 3,: 7 


1944 G8 Stat. 765). 


25. ‘See Seatac: ‘Minerals 
and . Metals, 


‘Transportation Act of September 18, - 
1940 (54. Stat. 954, 49 vz 8. Ce 


65), ‘Seetion | 321(b). 


26... see ~ 
ae Grants. 


Unlawful Tndlosiees Act of Febru- an 
821, 43° 


ary 25, 1885 (23 Stat. 
ae 8. C. 1062). . 


27. ‘See Color of. Title. 


_. -Volstead Act of “May 20, 1908 (35 2 


/ 


Stat. 169). 


28. See? | ‘Drainage, 
heading. Minnesota, | 7 2 


i ‘Stock- Raising Homestead. 


See Homestead, Te : 


Stock Raisin g. 


"Strategie Minerals. and Metals. nae 

_- See, also, Bureau of Mines, __ 
subheading Exploration Agree- © 
_.. ments; Contracts, aubhendioe | 


- Drilling” in Alaska. 


a Recommendations to” Canweas by aa . 


Secretary of the Interior. 
1. The. Surplus. 
a of, 1944 (58. Stat. 


Royalty | 
Leases; 


‘amounts . of | 
~ mineral or metal which should 


subheading 
ae Recommendations to Congress — 
by Secretary of the Interior. | 


Railroad wand . 


~ : Swift w 


8 ae i 


~. State- 


eee : 
TOD), 
requires the Secretary ‘of the ee 


HL INDEX. 


Page | Strategie. Minerals and Metals: . 


—Continued, 


Hecommendations , . 
Secretary of ao " Interier—Con: 


Page : 


st ee caiec by. ie 


‘Interior to. participate jointly sas 


| . with. the Secretary of War and - 


the Secretary of the Navy in % 


7 making 
: Congress, through the agency 


of the. Army and Navy Muni- 
respecting the.- 
and minimum: 
strategic. . 


- tions. Board, 
maximum 
each 


recommendations | to | 


ee , 


be held in the stock pile au- — 


“et: ‘ thorized. by the. Strategic War : 


“Materials: Act. (act of June 6 7 


‘ Submerged Lands. _ | 
- See. Public Lands,. ‘subhead- 


| 1989, 58 Stat. 811,.50 U.S.C. | 
98 et seq.) marries 


ing. ecce ‘and Avulsion. -. 


Survey. 


See. ‘Public Lands, cabhienal 


78T. 


‘ing Accretion and Ayulsion ; ae 


Railr oad. Land: Grants. 


iDyaoit: | 
— 1842)_ Over ruled. 


See . Trespass, 


». Doctri ine. 


| taxes, | Federal and State. "a 
‘subheading | 


see. Contracts, 
Sales and Use® Taxes ; 

Indians, 
' Sales Taxes, 


subheading” 
Measure of Damages a Bice 


subheading State 
Purchases: ‘On. 


16 Pet. 1. 


and. Off Reservations ; Oil and - 


Gas Leases, 
; subheading 


Indian . Lands, ~ | 
State. Taxes Bile 
“posed - On: Royalty, Liability of. 


“Indian ‘Tribes; Virgin Islands,: 


subheading ‘Government Lia- 
‘Taxes on. Income oo 
, from Properties. 


bility. for. 


oe Taylor Grazing Act ond Lands. =. 
-of ‘Title; ae 


See. also, Color: 


| sporest lad: Selections ; : Forest hee 


to itself, 

assigns, 
mineral. rights: in the premises = | | 
- eseribed in the deed with the |: 939 


~ remove the same. 


a a ey 


“Taylor conte ‘Act and. Lands 


INDEX. 


“Page 
—Continued. ke 
Lieu Selection Stitnus. eS 
ing and Grazing Lands; Ine:0:: 


dians and. Indian. Lands; Rail- 


= “road: Land Grants, subheading ae 


“ " Applicability of. Section st 


1. See Drainage, . subhead- 


= ings Arkansas, ‘Minnesota. 


Classification ‘of. Lands. 


See! ‘Porest ‘Liew oe Cu 
aricls 9, 296-298. 


ee me ee ee 


@ Settlement, bt eee oe”) oak 
De By” virtue of: ‘the  Paylon ee 
| Grazing Act of 1934, rights. of .. : 6 
Settlement may. no _dJonger be : 7 


‘initiated eee ee ee 
State Bectieuveas “School . 
| Grants ;_ 


Mineral’ Reservations. 


4.. In connection - with an gene 


application for exchange under. | ' the purposes for which it was 


Railroad - Right-of-Way? 3° : : , - | 


‘section 8 of the act of June. 28.0735 
1984, (48 Stat. 1269), the State” 


of Wyoming tendered a .quit- 


claim deed to a portion | 
school See, 236, subject to" the 0. 
“ vight-of-way of 4 
_- Pacific Railroad. Company. over... 
the land. and to a. reservation © i 
its, ‘Suecessors.and.. | 


of all minerals Bad 2 4 eapesetion (c) - 


-. amended, .by- the. act of I May Qo isgan ae 
~ might | 
| > mean that the “grant. would 
eae take effect | upon the. railroad uo 


the 


- right. to prospect for, mine and 


Union sb > of-way, but, - 


_ hand the State acquired the 


“The State 


acquired the larid either ‘under es. 


on : its” grant” in the: enabling act a 
“of July.10, 1890 (26 Stat. 222), — 
2 if not. known to. be mineral at 


| the date of. said: act, or. under ine? 


the: act of January 25, 1927” : 
- (44 Stat. 1026), if Known tobe 

: -- mineral . at the first-mentioned oa 
“The® mlght- of-way ‘was wy 


: State 


625, 1927, 


|. forfeiture or 
were it. not for the provisions” 

_ of the act of March 8, 1922 (42 ee Oe 

- Stat. 414) > (A) that'sofar'as’) 0 
the question as. to whom the ~ ee | 
+ Jand is to £0. upon extinguish- 





Taylor Grazing ‘Ack and Lands ge pa 
. —Continued. | | 


” Exchanges ae? tana 


Grants; 


hange gota oe 
Railroad Right-of-Way; ... | 


Mineral -Reservations—Continued. sm ae 


| Railroad ‘Company ‘of July. af 
vf. 1862. 
|: State 


“(12> Stat. “489). 


Held; (QD 


granted; (3) that if the State ~ 
he acquired the land under ae 
~ act of July. 10, 1890, its deed ~ 
of the land conveyed no:right, =. 
title or interest inthe right- ~~ 


if on the other 


(47 Stat. 140) ; 


- Nevertheless, 
| of the 

. General Land Office as;a con; 
. | dition to the’acceptance of the 

_ deed required the State to file 9. 
“pa ae quitclaim © deed to the’. . 
_ minerals within the right- of- 
4 “way. ee 


the 


granted in.1869 under the land ~ 


‘Transportation. Act ..of- 1940, . a a grant. to the Northern Pacific a : 


= Central. Pacific Rallway Set- meer a on 
— tlement.. | hare The 
| in its ‘application dis- Ree 
| _ claimed any interest in cany 
|: minerals that. might be in the: 
righ t-of- -way. 


. - Seoretary’s “Authority and Duty. chm vs :..the Commissioner 


ce that’ the | Staite. - ts 
oT. took title under its grant sub-. | 
» ject to ‘the right- of-way ;, (2) 

|) that the estate of. the railroad ~ 
“and (22 wag a limited fee on the im- 
: : “plied. condition. of reverter piiiceesal 
|. the event. the company ‘ceases 
*to use or retain the land for ~ 


| land under the act of Januaty  ~ 
certain provisions | Of ioe 
thereof ag.o0 


: right-of-way - extinguished by : 7 - ; 
abandoriment — a. 


ment ‘of the. right: as is - i 


Taylor racing Act and Lands 5 Page a 


“Taylor Grazing | Act and a Lands Page 
7 —Continued, 


—Continued, | 


State Exchanges; Reick. tana 


Grants; Railroad ‘Right-of-Way; 
Mineral Reservations—Continued. 


| concerned, the act of 1927 is. 
general, whereas the act of — 
1922 is. special relating only to 


the extinguishment. of rights- 


1927 will not be construed as 


: repealing the act of 1922; (5). 
that as the act of 1922 ‘pro- | 
vides for the vesting of title 
in the land in the right-of-way 
“to the person, etc. who holds. _ 
the title to the land crossed by. 
the right-of-way at the time of 
_. its extinguishment with reser- — 
vation of mineral. to the — 
| “United States, the State would. 
acquire no interest in the right- 
of-way under the act of 1927; 
. that what interest it would. 
acquire would be only under -. 
the act of 1922; but since the =~ 
‘State by its deed to the United © 
States divests itself of the land 


crossed by’ the right-of-way, 


the State could not acquire . 
any interest therein under the © 
~~ act of 1922; 
_. State has no present interest 
in the right-of-way and after — 
the proffered deed is accepted - 
it will not be able to acquire. 

any. jnterest. therein. under the: 


act of 1922. in the future ; ; (7) 


that as the. deed conveys the 
land subject | to. the right-of- ~ : 
way and as the disposition of _. 

the land and minerals therein — 
upon extinguishment of the 
right-of-way is. governed by : 


~ the act of March 8, 1922, it is 


not so ambiguous in form as~ oe 
to cast. any cloud on the title ate Od 


(6) that the 


State changes: School. Prete 


. Grants; Railroad. Right-of-Way; |. 


_ Mineral Reservations—Continued. 


Terminated. 


| 5. See Color of Title. 


Tennessee, State of. 


of the United States as to any 
. minerals. in -the. right-of-way, 
|) and a deed quitclaiming such 
|. minerals will not be required 
of-way; that the act of 1927... -|. | 
does not purport to repeal the 
act of 1922 and there is no 
. inconsistency between the two. 

~ acts and, therefore, the act of. . 


128. 


Unrestricted Use of Federal | Range. 7 


See Public ands, subhead: 


| j ing. Accretion and Avulsion. - 


Territories. oe 


eer ned. 


{ Timber. 


See Name of Terr itory. Con- ee 


‘See Damage Claims; Ones: 


Timber Lands. | 


| and California Railroad Grant 
|. Lands, subheading Sale With- 
' out Competitive | Bidding; —.. 
| President’s Authority, sub-. - 
headin g Olympic National ~ 
_ Park, Utilization of Timber aes 
3 for War Purposes. | 


When Unsuitable for nee: . 


Entry. | 


Timber Exploitation and 


‘Frauds. 


Sp eculators. 


1. See. Forest, Liew ‘Selee- ‘ies : 
3 tions. 7 , : 


. Abuse of Rares: Lieu. Selections by - 


es Curbs sought: by see aa 


| _ ment of: June 6, 1900, and re- - 


_ peal of March 3, 1905___227, 232-233, 


‘274, 299-802 > 


Title. 
See, also, Drainage, subhead- 


i ngs Arkansas, — Minnesota ; 


' Forest Lieu Selections; In- - . 


dians_ and Indian Lands, sub-— ee 


a INDEX a 


_ Title—Continued. 


7 heading Navajo Tribe, Title to ae 
"Tribal Lands; -National Park: snd 
sate Service, subheadings » County . 

_. . Roads, Natchez’ Trace Park-.— 
- . way; Public. Lands,, subhead- — 

ing © Accretion | and | Avulsion; 

; Railroad ‘Land Grants; Res. . 
- Judicata; Taylor GrazingAct. 

and Lands, subheading State © 
_ Wixchanges; — United . States, - 
: subheading Grant ‘By Virgin a 


. Islands. 


2s Innocent: Porehauerss. Notice of De 
. fects in Title. 7 - 

: 1. Purchasers — of ‘land: are. 

fi charged with notice of allde 

- fects in title indicated. by the ~~ 

- yecitals in the deeds in _ the: ay 


chain of title 


Fs ee ee 


Transmission Lines. ae 


: ‘See Indians and: “Indian © 
- ‘Lands, subheading. Rights-of- 
Way; Rights-of-Way, sub- 
sy heading Electric Transmission . 

Za Lines. | , | 


i Trap Sites. | 2. ; roe | 
* ‘See-Alaska, subheading Fish ue Pie 


Trap. Sites. 


Travel Orders. : | 


See Secretary of ‘the: ‘In- ee 
terior, Authority, | subheading. oe 


"Delegation. 


Treaties and Agreements. ‘ ne 


See Dp. LXIX. 


| : Trespass, — : so 
See, also, National Parks. 
‘and. Monuments, sublieading © 
. ‘Domestic Animals Trespass-. 
. ing; Rights-of-Way, subhead- — 

- ing Ditches, Canals or Reser- Ne 
_ voirs. | & 2s 


‘Damages, by What Rules Controlled. i 


P. L Damages’ for unlawful 
.. uses of Government lands are .— 


_ Page Trespass—Continued. 


controlled by the law of tres- es oe ere 
|. pass. and its rules for the 
ale measure of -damages, not. by 
Je. provisions of. statutes or of | 
regulations: fixing charges for Scar 


corresponding lawful. USES = 708 | 





Damages; Unlawful Use. and Oceu- 
E pancy of Withdrawn. Lands. eo 


tee Page : : : 


2. The settlement and im- 


- provement of lands. in the pub- 
‘lic domain. expressly with- — 

| drawn from settlement and - 

| entry create no rights in the. — 

~}. occupant but. constitute an ‘unp- 
. lawful use, rendering the occu- 

. pant liable for damages in tres-"- 


pass: ‘Held, one who occupies - 


. land - See area a ene 


the ‘Tortious Use. 


1° Jands: within a. stock-driveway < 
>| withdrawal and constructs. 
Je thereon dwellings, barns, pens, _ 
- corrals, shops, filling stations ao 
-- and. buildings for other com- >. 
7 mercial enterprises is not a set- 
| tler, possessed of the settle- 
|. ment rights recognized. by the 
cour ts, put . a trespasser. who . 
~ must: respond - in damages for 
his unlawful use of another's. Te 
| : 10T 
0 “Damages. Measured: by’ the ‘Worth me ; _ 


3. When a ‘trespasser not 


~ only injures an owner by de- | 
priving. him of his chosen use oe 

|-- of his property or of his privi- © 
lege of withholding it from use 

1 but. also. tortiously uses that — 


property for his own’ purposes. — 


| and | gain, the . damages: for . 
which he is responsible are de- . 

‘ terminable not by reference. too. 

| the value of what the owner — 


might have. done. with his. 


- property but by. reference to _ 

_ the value of what. the tort- | 
_ feasor actually did. with it: 
' Held, that one who without au- | 

| thority uses lands in a stock 
_ driveway for his own purposes, ~~ 
de building thereon structures for. 


~- such as. grazing, 


“Trespass—Contimued. 


. Damages. Measured ‘by. ihe Worth of. . 


the ‘Tortious ‘Use—Continued. 


_ diverse | ‘uses. and: conducting’ 
| * there eon. diver se commercial en- 


INDEX 


Page | ‘Trespass—Continued. 


~-terprises is. Tiable. not for the 


worth of. some - different . use, 


-which the 7 


Government might. have. made irae 


of the lands but for the worth 


of the use which he makes of 
the Jand, namely, the reason- 
~ . able rental value of that | use, 


its extent and ‘duration both 
re being “considered 


r Measure of damages and. Micteiné of Saat 


. Erie Railroad Co. ¥.. Tomokins re: 


‘law. governing in the absence of es 


| Federal ‘legislation. ot 


GunnRan Lanp Orrice PRAC- : ae 
Instructions “po 
Mason a 
‘Srare | 
“Swrrr vy. 2 | 


‘TICE; 
| TRESPASS AGENTS ; 
W. UNITED | ‘STATES ; 
STATUTORY LAW ; 


_ Tyson; Rures or Decision 


Act; 


FEDERAL COMMON | 


Law; Errecr’or Erm. Doc- 


| TRINE, ON INSTRUCTIONS. 


| 4, In the absence of Federal 7 
legislation fixing the measure | 


conver sion 


States proper ty, . 


pass: agents, that under Mason 


of damages. for ‘trespass and : 
. affecting United. 
the General. 
Land: Office instructs its tres- 


ve United States, 260 U..S. 545, - 


(1923), 


“State law, ‘meaning 


eatery law, relating to tres- 


. Federal ‘courts. 


Sie ai “ine et 


structs them | that in the, ab- a 


sence of State statutes | the 


rules’ of Federal common Jaw . 
govern, namely, the interpreta- ce 
tions of the common law made _ 


by: the Federal courts, 


thus ne 


: implicitly recognizing the doc-, ay 


-trine of: Swift Y- Lyson, 16 Pet. 


ae (1842). - Question therefore 


7 arises. whether the decision in. 7 - 


Brie. Railroad Co. vy. Tompkins, 


these 


Measure of damages. and dactine 


“Page ae 


; ‘Erie Railroad. Co. Y. Tompkins | re As -_ 


law governing ‘in the absence: of . 


_ Federal: legislation—Continued. 


804 U.S: 64 (1988), requires = 
“instructions to | be. 

- changed so’ as to. ‘state that: in - 
the absence of Federal ‘legisla- 
tion only. State law. governs, 

“written or unwritten aaa - 
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"Doorn or Swirr v. ‘Tyson ae 


“STATED 
ERIE “RaIiRroaD ‘Co. V: 
‘POMPKING ; 
- ‘CISION Acr REINTERPRETED. 


“De: The ‘Brie. case 


= ie. doctrine of . Swift v.. Tyson 
‘cas holding that. under the Rules _. 
. Of Decision Act,, 28 U.S. CAg 
725, Federal cour. t S exer- 
. eising | jurisdiction 
~ ground of diversity Ge ‘cltizen- : 
ship. in trials at common law - 
~ need-not, in matters of general 7 
apply. the un-. 
written law of the State as de- 
-clared by its highest court but 
-are free to exercise an inde-. _ 
pendent judgment as to what 


jurisprudence, | 


AND. OVERRULED .. BY eae 


RULES: oF. Da * 


describes et 


“th ee sae 


the common law of the State 7 


is. The opinion then declares. 
that this holding misconstrued, 
the. Rules of Decision Act and - 
- that except in. inatters gov- 
-erned by the Federal Constitu- oa 
tion or by acts of Congress the — 
‘rules of decision are those of ne 
: written or unwrit- = 
ten, and that there is no Fed- 
eral general common law. os 


State law, 


‘Scorn OF ERre Docraine Un- - 


604 


CERTAIN } Nor Yet. APPLIED wes 
IN Suprect: ‘MATTER JURIS-, = 


DICTION ; 


TREND. TowWaAzpD 


Seana or. THE Frprran oes 


FIELD. 
FEDERAL Leerstant0%. 


. ABSENCE or ie 


6 Limitation of. the. ‘Brie. . | 
doctrine to diversity. cases | ane ie 


as subsequent ‘opinions ; 
decisions in which | ‘questions 
affecting: the United States as. 
a party have. been. decided as: 


“a : INDEX 


“Trespass—Continued. 


"Page 5 Mrospase—-Contintieds’ 


Measure of damages ‘and doctrine: ‘of sae a 


‘Erie: Railroad Co..v. Tompkins re. > 


law governing in the: absence .. of 
. Federal legislation—Continued. 


, suggested by the peculiar. rela- A 
- tion to-all its factors to the. 
diversity jurisdiction ;, by its” 

-. nonextension thus far to cases: 
“juris: 
by observations in 
and. by ~ 


| in : the — subject-matter : 
diction ; 


Federal. although they have 


‘not been expressly answered 
_. by Federal Constitution, trea- a 
ties or | 


statutes 


ee ee ee a 


Tae Erte 
FEDERAL COMMON. LAW, 


| 7. The Erie declaration by - 
. Mr, Justice Brandeis “There is 


no federal general -common 
law’? 


broad: Since: 


has been termed. too. 
its pronounce- 


DOCTRINE. AND - 


ment both’ qualified writers. . 


and Federal. judges, 
them ‘Mr, : 


among 


the . federal courts, untram- 


meled. by State court decisions. 


- Justice Brandeis: — 
himself, « have recognized a 
Federal common law, a body” 
of decisional law developed by | 


Mr. Justice Jackson, concur-..- 


; ring in D’Oench, Duhme & Co. 
vy. Federal. Deposit Insurance 


Corp., 315 U. 8. 447, interprets. — 


| the Erie declaration and finds .. | 
~~ that Federal common law does | 


7 exist - 


“Darabraenr or J USTICE. AND, ce 


TRESPASS } 


Its: ARGUMENT 


“THAT MEASURE OF DAMAGES. ~~ 


ms Ig” A MATTER OF ‘PEperat te 


_ ‘LAW DESPITE | ABSENCE “OF. so 
| FEDERAL. _ BEGISLATION ;, rahe 


. REASONS. 


8. In its (petition. tore 


oe | se 
a -tlorari in Standard Ot Co. of io. 


under — 


‘or er iminal. 


“Measure of da inees ‘and. Apeicine: Of 247s 


Erie Railroad Co. v.. Tompkins. re... 


jaw: governing. in the absence. of | | 


‘Federal legislation—Continued. 


California vy: United ae ac 


809 U.S. 654 (1940), the De- 
‘partment. of Justice, : 
-on Board of Commissioners Oe 
<a United States, 308. U. S. 348,. . 
| 850, argued that Federdl law — 
— eontrols’ when the right to be 
-enfor ‘ced springs from the hold- Z 
ing of. property by the Govern- © 


relying: 


ment in a sovereign. capacity 


States oil is not to be. deter- 


- mined: by State.law under 


Mason v. United States and 


“Brie-v. Tompkins but is pri- 


marily. a matter of Federal law 


as to which a Federal court. 
“may formulate a. judicial rule 
in the absence of express. Fed- 


eral legislation 


gy ee re, 


9. The Supreme Court. not. 


having stated its grounds..for 
denial of certiorari-in this case, 


'. the Government’s argument is. 
not foreclosed. . Further, it ap- 
pears reinforced by subsequent — 
decisions expanding the defi- 
nition. of ‘Federal’. questions. 
For the Congress has occupied: 
the field of public lands under , 
the Constitution and, 
utes of various types, has rece 
|. ognized a, duty to protect the si 
| - public property in its care and 
to. enforce. ‘the publie’s rights fae 
i= against tr eSpass, whether ‘civil ae . 
, The whole ques” 
. tion of trespass and enforce. = -— 
“ment of Federal tights against... — pe 
| ‘it may therefore be considered. ae 
primarily. a matter. ae 
_ from Federal sources, both pole 
‘| icy and law, even in the ab-- 9 
sence. of an’ eXpress - statute, oe 
and. as: such a Federal, ‘ques: Me oe 


: the Constitution and _ 2 
_ that the measure of damages ~~ 
in a -econversion of United 
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in stat-. © 


deriving .~., 


BID 


‘Trespass—Continued. 


-Measure of damages and doctrine of : 
_ Erie Railroad Co. vy. Tompkins re . 
law: governing in the absence of 


Federal legislation—Continued. . 


; tion would be subject to Fed- 
eral decisional law rather than 


to the rules of the State, 
| whether written or. unwritten 


3 “REQUIREMENTS ir ‘MEASURE 
DAMAGES — 


OF TRESPASS ~ 


INDEX. 


Page 
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PROVE TO BE A- FEDERAL - 


QUESTION. 


10. Decision that measure i 


of damages for trespass on 


- Federal property is a Federal 


question would make both the 


Mason and the Hrie case in- 
applicable to trespass cases and - 


would require the instructions 


to state that in the absence of 
express Federal legislation 
only Federal decisional Tules_ 


4 of damage control 


THE SEVERAL CONSIDERATIONS 
_ ADVANCED ARE PERSUASIVE 
OF. Erin's 
_, HERE BUT DO NOT 


INAPPLICABILITY = _ 

| ‘PRESENT — 
ANY COMPELLING LEGAL 
REASON FOR REVISION OF 


696 |. 


INSTRUCTIONS TO : “TRESPASS os 


AGENTS. 


i. The foregoing: considera- | 


tions are persuasive both that ie 
the Erie decision is inapplica-. 


ble here and that trespass on . 


Federal property is a. Federal : 
question controlled by Federal 


decisional law under the excep- 3.5. 


_ tion to the Rules of Decision 
_ Act. At present however there 
is no compelling legal reason 


- for revision of the instructions _ 


to accord with “EnSSe: assump- : 


_ tions 


a a el SS Re 


“Trust Funds. 


See ‘Thdians and Indian ee 
subheading Osage _ 


Lands, 
ee Headrights. 
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‘dian -Lands; 


‘derlying a 
Waterloo Recreational Demon- 


United States - , | 
| Indians is, in effect, land of 





United States. a 


Page 


See, also, ‘Indians and In- 


. Grant by; ‘Title to Mineral Rights; 


Oil and Gas Leases on Conveyed 
Park Lands; — 


quent. . 


Mineral Leasing . 
_ Act; Taylor Grazing Act and” . 
pe uneN Islands. | 


. Act of June 6,. 
- 1942; Effect of Condition | Subse- 


4. Title to the minerals = : 


lands — within the 


stration Area was conveyed to 
the State of Michigan by the 


‘United States subject to the 


conditions and provisions. con- - 


tained in the. act .of June 6, 
1942 (56 Stat. 826), and in the 
deed. The United States holds. 


a- possible power of termina- | 


_ tion; which upon breach of the — 
- conditions contained 
deed -becomes a vested power — 
The: Depart- 


of termination. 
ment sliould exercise diligence 


in the — 


by notifying the Secretary of © 


‘any real or substantial viola- 


tion of. the- conditions by the. .. 


Se Se 


‘Lands - heater: in Trust for In- 
Effect of Zoning — — . 


dians; 
nances. 


SB: Zoning is a proper -exer- 


‘State of Michigan in order to.— 
protect the interests. of the 


~ United States 658 © 


cise of the police power of a 2 
municipality, county or State. 


_ The- courts have uniformly a, 
held that. the United States 
may perform its 
without conforming .to State, — 
county - or municipal. pene 
. regulations . 
3. Land acquired by the. | 
in’ trust for 


Ot ee me EE ie eer or a Sr Re 


the United States, ‘Zoning 


_ {.. ordinances do not affect such 
‘ee Jands. ee aaa eee 


functions _ 


52 * 


a3... purposes. 


‘United. States Code. nes 
-p. LXIV. 


ie Unlawful Inclosures Act. 


-See Color of Title ; Noncom- a 


‘plianee With’ Act. 


‘Unliquidated Damages. 


See ‘Contracts. 


Virgin Islands. - 


Virgin Islands Company; Govern- 
- ‘ment Liability for Taxes on In- — 
come. from Properties; Rection . 


306, Lanham Act. , 


pe The. Government of. the ae 
United ‘States, . through the 
eh Federal Works Administrator, 
_has acquired, under the Lan- -) 
. ham Act, fee title to the power. 
plant and transmission lines _ 
~-and a leasehold interest in the _ 
docks and appurtenant facili- 
ties at Charlotte. Amalie, 
ee Thomas, Virgin Islands. | : 
‘These properties are operated, ce 
maintained and managed. by .-° 
The Virgin Islands. Company ; 
as agent for the Federal Works 
) Under: section 
5 of the act of May 26, 1936 — 
(49. Stat. 1872, 48 Us: S26 3 

1401(d)), The Virgin Islands 
Company — is. required to. pay _ 
into the “municipal treasuries 
of the Virgin Islands amounts 


“ Administrator. 


| equal: to the amounts of any 


: ‘taxes’ of ‘general application se 
which a private corporation 

similarly situated would be re- . 
quired to.pay.- The act further. | , clea. 2 Sake 
re uires the ayment of taxes) | i 

‘ p ae: Withdrawal of Publie Lands. : 
 Gands 3 
sce ’ Deatriage, ‘subheadings: Arkan- © 


-. on any property owned by the. 

_» United States in the Virgin © 

Islands which is used for ordi- | - 
nary business or. commercial. 

| “The income derived» 

. from-any property” ‘so used is — 

to be made available for. mak- ee 

~~ ing such payments. : This obli- Pe: 


| “INDEX 


|. ands, | 





| Poze Virgin Islands—Continued, 
See Table of Statutes = eltod, ans 


a Virgin: Islands Company; Govern- 


ment Liability for Taxes on In- 


_ Arkansas, Minnesota. 


War Department. 


~ quired for Specific at iae 


| War Powers Acts. . 


gion Under First War Powers 


_lections. 


War Powers of the President. 
‘See President’ S Authority. 


es Waterloo Recreational Demon- 
“stration Area, Michigan. _— 


See. United. States; ‘subhead- - 


ing Grant BY. 


, Wheeler-Howard Act. a 
See act of June 18, 1984 8 a 


Stat. 984). 


_ Wyoming. 


See Indians | and - “Tnalan 


and Fishing, 


‘See, also, Coal » 


gas and Minnesota re Execu- 


“tive order of February 5, 1935, | 

. and: departmental orders of 
September 19 and November 2,0 
5 19845 “Isolated. ‘Tracts |" cccige -_ 


come from _ Properties; Section. - 
306,. Lanham Act—Continued. oe 


- gation is not inconsistent with = 
section 306 of the Lanham Act. — 
| which relates only to payments — 
in lieu of real property taxes__ 
'| Volstead Act of May 20, 1908. 
~ See Drainage, | subheadings ve 2% 


See Mineral — ‘Teasing ee “a 
subheading - Public Lands. Ac- ee 


See Contracts, - subheading 
|. _ Liquidated. Damages, Remis- 


| - 873 


pee é 


848. 


Act of 1941; Forest Lieu. aoe ; 


Wind River Reservation, a | 


subheading ay ; : | 


814 


"Withdrawal of Public Lands— 
Continued. - : 


‘Page Words and Phrases—Continued. 


si ‘torations | from’ “Withdrawals: - 


? Trespass, - subheading. 
ful . Use. “and > Oceupancy of 
Withdrawn. Lands. 


4 


Unlaw-,. ian —_ 

2, 1929 (45 Stat. 1478)..° See» 
“Income from .. Oster Hea - 
BT 


_ Existing ‘Valid Rights;. ‘Mining Te eo 


- gation: 


Homestead Application. | _ 


Pree ‘Homestead application for | 
Sarid in prior mining location 


» not returned as mineral. filed 


_ ° before withdrawal of Novem-. °°. 
ber 26, 1934, but pending ex-— 

tinguishmerit of mining claims’ "© 

held valid.as of date ‘of filing — . 


upon ‘complete. extinguishment : 
of locators’. claims wenn 


Getieral: Withdrawals, of: (1934 
1935. we 


2. Implement compréhensivé | 


and 


policy of conservation and de- a 


, velopment - of. na t ural. re- 
sources i. 


8 ey ee ee ee 


_228, 283, 234, 239, 240, A 
. not. mere 


ZA2, 277-279, 206 S02 


eeleutien ‘Withdrawal; 
Locations on Withdrawn Lands. 


. Mining  % 


3B. First. form: withdrawals _ fs 
of public land. under the act of. 


June 17, 


1902, for reclamation 
. purposes. preclude location un-. > 


der the mining laws and with- : 
_ drawals under the subsequent . 


act ‘of | June. 


25, . 1910, - as 


amended August 24, 1912, per- . 


' mit only location of claims— 
- valuable for metalliferous ._ 
| is a -non- ~ 
 metallifer ous mineral and land _ 

: withdrawn under either of the. . 


- minerals. Pumice: 


acts” noted . above is’ not sub- 


ject to location of claims valu-. 
able for. PUR Ce je iz. 


Words and Phrases. i 


d. “Abolished er et a 


used -in- Executive Order: No. : | 
7 6166, section 21, means . any pote 8% 
is. Abolished, eee 
<a 10 - 


: agency, which | 
tr ansferred, or consolidated _ 


475 | 


| amended.- _ See 


~~ acts 


execution Of. 


2. “Accrued”: and 


. Page. 
“aceru- a 


ing, a within the | meaning of ° 


section 4 of the act of Mar ch 
rights” | oe Sa Dee oe 


3. “Actual Residence” Tae 


a home. 


re re ee ne re wee rere ee re re es se re ee ee ee 


_ 5. The term “canals” as used. ~ 
- in. the act. of. August 30, 1890 
(26 Stat. 391, 48 Uz S.-C. 945), 
includes pipe lines | used CO ce 


transport water 


. 6 “Delegation” is a matter 
‘of. OCEUCG, Teese : 


|, ° 4. A> Dill of ‘attainder is a 
yee legislative act which > a 
. punishment without a Judicial A 
ie tr ial. 


the homestead. laws means per-:.. _ - 
: sonal presence and physical 
soeeupH 08 of the premises as 


410 


inflicts oe 


205 


ae By. “discovery” is “meant _ a te 


‘indications, 
quantity of mineral sufficient 


7 to warrant A. ‘prudent man in 
em making expenditures towards | 
~ that - ‘end - 


+ 


“of, “Exclusive” or 


1924. (48 Stat. 464), 


but a 


ide a 
| : “several” eta 
right of. fishery, as. used in sec. 
tion.-1 of the act. of June, : . 


: “Fish. “trap. ~ 


9: ‘The: “general “supervisory — ee 


author ity”: 
of July. 9,. 


“10. For. definition of the 


: word. “headright”, see “Imeome.. 


“derived from: the. 2 
1882, as 
- amended; June 30, 1834, and. . 
_ February. 14, 1908, is simply a _ 
power - to. take administrative 7 
measures necessary for the. _ 
| responsibilities a 

~ and authorities otherwise more : 
definitely. fixed by statute or 


| MTPBLY 107, sit ig 


from. Osage Headrights” ___-B85, 3887_ . 


11. ‘The word: - “heirs”. has... 


been given. various definitions, 








Words : ahd | Phrases—Continued: 


depending - the: 


verewme' | 
stances | surrounidtig: its” use, eC eke 
In a broad or: loose sense th 
“may refer to the persons sues 
| ceeding. to the property of a | 
_. decedent, either by. inheritance; ee 
_. or by purchase. ‘under: a. will, ne 
_ It also.has:a technical:mean- |, = 
ot, ‘ing, in ‘which it refers to those | 
3 “persons. on- whom the. laws’ of = 
nce succession - cast the ‘property, 
of an hitestate © 2.007 
12. An Indian’ reservationis.:." 
~ simply. a. part. of: the. public... 


a 


~~ domain set apart by proper... 


7 = authority for use. and occupa: 
+ tion by a group of Indians... 
18. “A. -eonception of ‘the. 
- mind is not’ an-invention’ until 
represented” ‘in ‘some’ ‘bhysteal: se 
form # # #? 


14, An invention. is not. con- 


by Departmental Order ‘No. 


1768, November 17,1942, until. 
there has been some © demon- 
strable overt. action.on the part 
of the inventor establishing the — 


fact of the invention, such as 


’. disclosure. either. orally. or in. 
writing, or the. preparation of . 
- working drawings or a model 
“15. “Hand dependent by: use” » 
“forage. land 
which is of such character that 
the conduct of an economic "” 
awa livestock _ operation. 
the use of the Federal range in 
connection with it.” (See see- - 
; tion 2, paragraph (9), Teasely: | 
-. Range Code of 1942.) | 
16. The requirements of sec. 
~ tion- 17. of the act.of February | 
. 25, 1920; as amended August: Tae 3b 
. OL. 1985, ‘which: prescribe oes oh 


is defined - as. 


ae ape sete ee me 


S 343. : 


876, 780 


sidered as “made,” as defined | 


730 


r equir es 


a “Ss B0.day notice. of intent to can-. | - 


-. cel_an oil.and gas lease to the’... : 
. “lease owner,” are met by sery- .. | 
dee. of “such ‘notice. ‘upon'the. 

record titleholder of the Tease 






"Page | Words and Phrases—Continued. 


17. “The - sword 


/ | “maintain” : 
_“has been construed to mean:)) 9 97 
“Keep in repair’ and: ‘weplace”.. 84 hod 
— 18.-The:: term | ee 
- lands,” as” applied: to: Resi s 2h | Us maeRe amo 
“| privately: controlled. lands ‘in’. 
grazing. districts, must be cons 
sidered’ as embracing. thosé=.. 
. lands that are generally of the (9 
'-|. same character. and: type as the? S28. eo, 
-.f surrounding Federaliramgéy: 0 
683| that is, they. are uncultivated © 9!) 0 
“| -cand produce the same-general <9: 0 
sal: “ types: of forage and are:physi-:. 
cally, similar to: the pueouna: oS 
| ing Federal: range - 


Baie ee 


par altel." Pn res 


“686. 


19, “Rower. “Of * termindtion” erica! 


as. used in Restatement, Prop-. 
‘erty (1986), sec. 24,. Bpecial: 
.. Note 


if his duties include the study 


of principles of a-subject with — 
a-view to increasing the field 
of. knowledge or of discovering | 
practical applications of © the’ 
| principles; or if he is. assigned 
to the solution of a practical 
- problem where known solu- ' 
tions. are unsatisfactory | 
| such circumstances that. ood 
_ craftsmanship: or ‘professional 
' competence would require him 
_ to engage in research or in-. 
. vestigation. in an attempt. to. Ee 
i r each an adequate solution_ 


ja ka cs a i 3 


. 20> An oi hlovee: is engaged : 
in “research or investigation,” _ 
as es in Departmental Order 
- No. 1763 of November. 17, 1942, 


680° 


21. “Resident Entryman" — 


_ 28. In oil and gas leases, ‘the 


— 


686 ee means a homestead entryman © | 
| who is actually residing on the 
| land-in his homestead entry 
22. “Resident Farm Owner” ee 
“means. a. farm owner.:who: 18-0 o00 ve 
- actually residing « on the ayer - E 
he owns | 


note the interest. or share 2 ot ae 


RIG See, a INDEX oes Pig bg ee 


Words and Phrases—Continued. Page Words and Phir asey!“evatinica: Page 
; the term “naturalization” | | as 

_ meaning “the conferring of na-. _ 
tionality ofa state upon a perro 

i ie ‘son lia birth” ceo comer ee | ie eee 


the lessor in a and gas pro- 
duction: PRS aed ay asics 
">... 24. In its. broadest. sense a 
an “sale comprehends any trans- 
fer of property from one per- - 
-son.to another for a valuable 
consideration ea ee ee «88 ] 





Wyoming, State of. 


- 25. The vesting on a power’ oe ee seh _ ‘Act = - 
in the “Secretary” rather than ~~ ands, subheading tate ae 


the “Department” of the In- — | _ changes. 


” terior-is usually. not significant a 
since these terms.are asa‘rule Yuma Indians. 
used: interchangeably in legis- - 
 Tation and legislative. debate_ 499]. 

26. Section IO1(a) of ‘the 2m | 
‘Nationality Act of 1940 defines _ 
the term. “national”. as mean- 

ing “a person owing permanent —— 
allegiance to..a’ plate, ious 187° 

. oj. Section 101 (ce) of the — 
; Nationality, 4 ad of 1940 defies: 


pth, 


“See - ‘Damage Claims, - re a 
heading — ‘Property “Damage, gt 
Modine. 


Zoning Ordinances. 


See: United States, Pike Se 
ing “Lands. Acquired _ in Glas oe 
for ‘Indians. 3 ; 
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